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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Madame Clerk:

Please find attached for filing Respondents’ Amended Motion to Dismiss & Return in
Opposition to Plaintiff's Motion to File Out of Time and Certificate of Service with regard to
the above referenced matter.

Thank you.

Lawwralee Towrnsend

Assistant to David S. Black and Nathan E. Akers
Howell, Gibson & Hughes, P.A.

Post Office Box 40, Beaufort, SC 29901

(843) 522-2401 (direct)
LTownsend@hghpa.com

We are now serving the documents referenced herein by email only, using the primary email address listed in the
Attorney Information System (AIS). A copy of the email transmitting these documents serves as our proof of
service.

The information contained in this e-mail message may be attorney-client privileged, attorney work product, or
strictly confidential information. If the reader of this message is not the intended recipient, you are hereby notified
that any use, dissemination, distribution, or copying of the communication is strictly prohibited. If you have
received this communication in error, please immediately notify us by telephone at (843) 522-2400 and
permanently delete this e-mail.
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HOWELL, GIBSON AND HUGHES, P.A.
ATTORNEYS AT LAW
Post Office Box 40

STEPHEN P. HUGHES : 25 RUE DU BOIS
ROBERT W, ACEIRCEL Il # Beaufort, South Carolina 29901-0040 LADY’S ISLAND
DAVID S. BLACK WWW-hghPa-COm BEAUFORT, SOUTH CAROLINA 29907
THOMAS A. BENDLE, JR.

TELEPHONE: 843 — 522-2400
WILLIAM H. COX, III FAX NUMBER: 843 — 522-2429
NATHAN E. AKERS WRITER’S DIRECT: 843-522-2401
ROBERT S. DENNIS DIRECT E-MAIL: nakers@hghpa.com
DYLAN C. KIDD PARALEGAL E-MAIL: ltownsend@hghpa.com
* Certified Mediator

June 14, 2023
Via Email Only

ctappfilings@sccourts.org

Jenny Abbott Kitchings

Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, SC 29211

Re: Nicholas Sanfilippo vs. Estate at Westbury Horizontal Property
Regime aka Estate at Westbury Owners Association and High Tide
Associates
Case No.:  2022-001554

Dear Madame Clerk:

Please find enclosed herewith for filing Respondents’ Amended Motion to
Dismiss & Return in Opposition to Plaintiffs Motion to File Out of Time and
Certificate of Service with regard to the above referenced matter. | would
appreciate your filing the same and returning a filed clocked copy to me via email
to NAkers@hghpa.com and LTownsend@hghpa.com. If return of the clocked
copy must be via U.S. Mail, please advise and | will provide a self-addressed,
stamped envelope provided for same. ‘

With kindest regards, | am
Yours truly,

HOWELL,7BSON AND HUGHES, P.A.
(

Y/

Nathan E. Akers

NEA/It

Enclosures

cc:  Gary Coggin gcitylaw@aol.com
via email and U.S. Mail







THE STATE OF SOUTH CAROLINA
South Carolina Court of Appeals

APPEAL FROM BEAUFORT COUNTY COURT OF COMMON PLEAS
Honorable R. Ferrell Cothran, Jr.
Judge, Third Judicial Circuit

Appellate Case No. 2022-001554

Nicholas Sanfilippo.......cooo i Appellant,
VS.

Estate at Westbury Horizontal Property Regime a/k/a Estate

at Westbury Owners Association (a multifamily real estate

community) and High Tide Associates (a property and HOA

management COMPAaNY) .......iiiiiie e e e Respondent.

RESPONDENTS’ AMENDED MOTION TO DISMISS AND RETURN IN
OPPOSITION TO APPELLANT'S MOTION TO FILE OUT OF TIME

Gary Coggin

SC Bar No. 10757

PO Box 7092

Hilton Head Island, SC 29928
(843)689-7777

Attorney for Appellant

Nathan E. Akers

SC Bar No. 103415

PO Box 40

Beaufort, SC 29901
Attorney for Respondents





YOU WILL PLEASE TAKE NOTICE THAT Respondents will move on the
tenth day after service hereof, or as soon thereafter as counsel may be heard,
before the presiding Judge for the South Carolina Court of Appeals or such other
person as may be designated to hear such matters, for an Order of this Court
dismissing Appellant's Appeal of the Order of the Honorable R. Ferrell Cothran,
Jr. dated and filed October 4, 2022 pursuant to Rules 260, 267, 240 and 262 of
the South Carolina Appellate Court Rules, for a failure of the Appellant to timely
file his Initial Brief, comply with Appellate Rules and Procedure, and failing to
provide notification or service upon Respondent of motions and filings with the
court.

The Appellant filed and served his Notice of Appeal of the Grant of
Respondent’'s Motion for summary judgment on October 27, 2022. On November
4, 2022 the Court advised the parties that all filings must comply with Rule 267 of
the SCACR in its initial letter. Long after the time (30 days) to file his initial brief
had already expired on or about the end of November 2022 pursuant to Rule
208, the Appellant requested an extension of time to file his initial brief to ninety
(90) more days on January 25, 2023. (Attached hereto as Exhibit A). On January
26, 2023, the Court sent the Appellant a deficiency letter, attached hereto as
Exhibit B, regarding proof of service and filing fee and noted that the deficiencies
must be corrected within ten (10) days of the letter; they were not corrected
within that time frame set by the Court. Nevertheless, the extension was granted

by the Court in its Order dated February 22, 2023, attached hereto as Exhibit C,





and gave the Appellant until May 17, 2023 to file his initial brief; the Order stated
‘no further extension will be granted absent extraordinary circumstances.”
Approximately three months were allotted to the Appellant to prepare his
Initial Brief but none was filed. Thereafter, on May 30, 2023—nearly two weeks
after the extension had already expired—the Court issued an overdue letter,
attached hereto as Exhibit D, to the Appellant indicating that the Court had not
received the Appellant’s initial brief. The letter stated that “within ten days of the
date of this letter [Appellant] must serve and file your Initial Brief and designation
of matter, along with a motion to file out of time, or this appeal will be dismissed.”
This Respondent filed its original motion to dismiss the Appellant’'s appeal on
May 30, 2023 because the Appellant had failed to file his Initial Brief in
accordance with a Court Order that stated it would be dismissed if it was filed
after May 17, 2023 because it had not yet been filed as of May 30, 2023.
Thereafter, on June 6, 2023, the Appellant filed his Motion to File out of Time and
Initial Brief, both of which are attached hereto as Exhibit E; the brief appears to
be a recycling of his original memorandum of law in opposition to this
Respondent’s Motion for Summary Judgment. The Initial Brief does not make an
attempt to comply with the rules of the Court, specifically, SCACR 208 or SCACR
267, and this Respondent was not served with either the Initial Brief or the Motion
to File out of Time as required by the previous Court Orders above and SCACR
262. The Court noted as much when on June 13, it sent yet another Deficiency

letter, attached hereto as Exhibit F, stating the Appellant had failed to comply





with the SCACR, but did not mention the Appellant’s failure to properly serve the
parties and provide proof thereof.!

The Appellant, in his Initial Brief and Motion to File out of time merely
references?, but does not produce, the proof of service on this Appellant.
Notably, the Respondent feels necessary to bring to the Court’s attention that the
only thing received from the Appellant regarding this appeal was an encoded
email from a private mail carrier which did not appear to comply with the SCACR.
The significance of Appellant’s provision of his late Initial Brief and letter, both of
which are attached hereto as Exhibit G, to this Respondent is that it is dated May
19, 2023—after the period for his extension had already expired by Order of the
Court. It unclear why there are two different Initial Briefs filed by the Appellant
with two separate dates, one which is dated May 17, 2023 and represents to the
Court that it complies with the extension to the Court on June 6, 2023 and one to
the Respondent which does not comply with the extension which is dated May
19, 2023. In any case, neither the Appellant's Motion to File Out of Time nor his
Initial Brief complies with the previous Orders of the Court or the SCACR and as
such this Respondent was prejudiced in its ability to properly address the matters
in a proper Return to Appellant’'s Motion under Rule 240(e).

Accordingly, no compliant Initial Brief or a compliant Motion to File out of

Time has ever been filed within the ten-day (10) time limit set out by the Court in

' Respondent only discovered this filing by checking the SC Judicial Branch website for updated
filings and received no proof of service from the Appellant.

2 The Appellant attached an alleged TX report which appears to indicate that an email was sent
on May 17, 2023 but the Appellant cannot demonstrate what it was or that what was sent was
indeed the Initial Brief or that it complied with previous Court Orders or the SCACR or service
requirements.
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its May 30, 2023 Overdue Notice and as such the Appellant has failed to timely
pursue this Appeal. “Upon the failure of the appellant to file and serve his brief
within the time prescribed, the clerk of the appellate court shall sign an order
dismissing the appeal, and the appeal shall not be reinstated except as provided
by Rule 260. Upon the failure of respondent to timely file a brief, the appellate
court may take such action as it deems proper.” SCACR 208. See also

Southland Mobile Homes of South Carolina, Inc. v. Associates Financial Services

Co., Inc., 270 S.C. 525, 244 S.E.2d 211 (1978) (dismissing the appeal of

appellant where, although notice of appeal was timely filed, the appellant failed to
file and serve the proposed case and exceptions within the time allowed by
section 18-9-70 of the South Carolina Code and Circuit Court rule 49 noting that
“‘where [an appellant] failed to serve its proposed case and exceptions within time
provided by statutes and circuit court rules, it was the duty of the circuit judge to

dismiss the appeal.”); Lawson v. Mills, 259 S.C. 308, 191 S.E.2d 637 (1972)

(Dismissing the appellant’s appeal where the brief was “obviously prepared with
virtually no regard for the rules of this Court” . . . and as such failed to fully
comply with the rules of the Court.).

The Appellant had more than ample time from this Order to file his Initial
Brief but failed to timely file and comply with the SCACR. The Appellant has not
demonstrated extraordinary circumstances warrant a further extension from the
court and the time to file the Initial Brief has elapsed and any filing thereafter will
be untimely and in violation of the Court’s previous Order and the SCACR. In the

interest of justice, judicial economy, time, and to spare the Respondents





additional prejudice, the Respondents respectfully request that the Court
DISMISS the Appellant’s Appeal of the Order Granting Summary Judgment.

This motion and return shall be based upon the South Carolina Appellate
Court Rules, the statutory and common laws of the State of South Carolina, the
South Carolina Rules of Civil Procedure, the pleadings filed herein, and any and

all affidavits which may be served on or before the date of hearing hereon.

HOWELL, GIBSON & HUGHES, P.A.

o V& M

Nathan E. Akers | SC Bar No. 103415
PO Box 40

Beaufort, SC 29901-0040

(843) 522-2400

NAkers@hghpa.com

Attorney for Respondent

Beaufort, South Carolina

June 14, 2023






THE STATE OF SOUTH CAROLINA
South Carolina Court of Appeals

APPEAL FROM COUNTY
Court of Common Pleas

Appellate Case No. 2022-001554

Nicholas SANfIIPPO. ..«uaxssuscecsinsnssosssssesssannensssnnmnns sossnnmmeosssnsns s Appellant,
VS.

Estate at Westbury Horizontal Property Regime a/k/a Estate

at Westbury Owners Association (a multifamily real estate

community) and High Tide Associates (a property and HOA

management COMPANY) ...t e e e e Respondent.

RESPONDENT'S PROOF OF SERVICE

The undersigned counsel hereby certifies that he has served the foregoing
Respondents’ Amended Motion fto Dismiss & Return in Opposition to Plaintiff's
Motion to File Out of Time upon all counsel of record via email and by affixing
same with proper postage and placing same with the United States Postal
Service on the 14 day of June, 2023 addressed to the following:

Gary Coggin gcitylaw@aol.com
Gary Coggin Law Offices

PO Box 7092
Hilton Head Island, SC 29928






Beaufort, South Carolina

June 14, 2023

HOWELL, GIBSON & HUGHES, P.A.

Nathan E. Akers | SC Bar No. 103415
PO Box 40

Beaufort, SC 29901-0040

(843) 522-2400

NAkers@hghpa.com

Attorney for Respondent







RESPONDENT’S EXHIBIT A

Appellate Case No. 2022-001554

NICholas SanfiliPPO.......ve i e e e Appellant,
VS.
Estate at Westbury Horizontal Property Regime a/k/a Estate at Westbury

Owners Association (a multifamily real estate community) and High
Tide Associates (a property and HOA management company) ..........c.cccceeveennnn. Respondents.

Respondents’ Amended Motion to Dismiss & Return in Opposition to Plaintiff's Motion to File Out of Time





Exhibit A

Coggin Law Office, LLC
IS

P.O. Box 7092

Hilton Head, SC 29938
Phone: 843-689-7777
Fax: B43-689-7779

Email: gcitylaw@aol.com

January 25, 2023

Honorable Jenny Abbott Kitchings

Clerk of the Appellate Court of South Carolina
1220 Senate Street

Columbia, SC 29902

Case on Appeal: NICHOLAS SANFILIPPO v. HIGH TIDE ASSOCIATES and ESTATE AT WESTBURY
Case No.: 2092-CP-01-00554

Dear Clerk Kitchings:

| represent Nicholas Sanfilippo in the above refenced case which is currently beginning
the appeals process in the Appellate Court.

Over the past year | have been experiencing family problems and, such, have had to
spend increasing amounts of time in my home. Because | do not believe that | will be able
spend the time necessary in drafting my initial appeal brief and assembling the record on

appeal, I request that this court consider my motion for an extension of time to draft, serve
and file an initial brief.

| am available at any time to discuss this matter.

Singgrely, /

Enclosure
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THE STATE OF SOUTH CAROLINA
In the Appellate Court
APPEAL FROM BEAUFORT COUNTY
R. Farrel Cauthern, Circuit Court Judge Case No.: 2092-CP-01-00554

NICHOLAS SANFILIPPO.......ccovvrrrrrnen. Appellant

HIGH TIDE ASSOCIATES
and ESTATE AT WESTBURY................. Respondents

MOTION FOR EXTENSION OF TIME
TO SERVE AND FILE INITIAL BRIEF AND
DESIGNATION OF MATTER TO BE INCLUDED IN RECORD ON APPEAL

TO: The Honorable Jenny Abbott Kitchings
Clerk of Court
1220 Senate Street
Columbia, SC 29902

From: Gary Coggin, Esquire

P.O. Box 7092

Hilton Head Island, South Carolina 29938
Copy: Nathaniel Akers

Howell Gibson & Hughes

25 Rue Du Bois

Beaufort, SC 29907

COMES NOW the Plaintiff Nicholas Sanfalippo and by and through his undersigned
Attorney, Gary Coggin, and pursuant to Rule 40 South Carolina Appellate Court Rules requests
that the South Carolina Court of Appeals expand the time for Plaintiff’s attorney to file

Plaintiff's initial Brief Appeal in Case Number 2092-CP-01-00554 to ninety (90) days.

In support of this request, |, as Plaintiff's attorney, state that, over the past eleven
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montbhs, in addition to managing my practice, | have acted as the sole caretaker for my wife of
fifty-six (56) years who suffered a stroke eleven months ago and then, over the past two.
months suffered two additional strokes and possibly a third.* The second and third strokes
required vascular surgery, and the past eight / ten weeks have been spent in intensive care and
rehabilitation.

Since Carole’s return home from the hospital, | care for her and monitor her activities
closely and attempt to spend at least two hours daily in my office to manage affairs. (I
am a sole practitioner and our children reside respectively in Chicago and New Jersey and have
their own families and professional responsibilities).

I'am making this request pursuant to Rules 263(b), 267 and 240 of South Carolina

Appellate Court Rule.***

By S/Gary Coggin
Attorney at Law
P.O. Box 7092
Hilton Head Island, SC 29938

*Our son, who is an emergency physician in a hospital on the Southside of Chicago, is convinced
that his Mother shows evidence of at least one additional stroke. Upon request, | will provide
any medical, surgical and or rehabilitation record requested by this Court.

** The date of billing on Reporter Krystal Smith’s Transcript is January 17, 2023

*#% Upon request | will supply supporting medical documents.






RESPONDENT’'S EXHIBIT B

Appellate Case No. 2022-001554

NICholas SanfiliPPO.......ve i e e e Appellant,
VS.
Estate at Westbury Horizontal Property Regime a/k/a Estate at Westbury

Owners Association (a multifamily real estate community) and High
Tide Associates (a property and HOA management company) ..........c.cccceeveennnn. Respondents.

Respondents’ Amended Motion to Dismiss & Return in Opposition to Plaintiff's Motion to File Out of Time
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The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 29211
1220 SENATE STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201
CHIEF DEPUTY CLERK TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
WWW.SCCOUI’tS.Org
January 26, 2023

Mr. Gary Patrick Coggin, Esquire
PO Box 7092
Hilton Head Island SC 29938

Re: Nicholas Sanfilippo v. Estate at Westbury Horizontal Property Regime
Appellate Case No. 2022-001554

Dear Counsel:

Upon reviewing your motion for extension of time to serve and file the appellant's
initial brief and designation of matter, the following deficiencies have been noted
under the South Carolina Appellate Court Rules (SCACR), and any deficiency
must be corrected within ten (10) days of the date of this letter:

e The required filing fee has not been submitted. The correct filing fee is
amount.

e A proof of service has not been provided. You must serve and file a proof of
service substantially in the format shown by Form 7 in Appendix C to part 11

of the SCACR.
Ve%mﬁ,

' CLERK

cc:  Nathaniel Edwin Akers, Esquire






RESPONDENT’'S EXHIBIT C

Appellate Case No. 2022-001554

NICholas SanfiliPPO.......ve i e e e Appellant,
VS.
Estate at Westbury Horizontal Property Regime a/k/a Estate at Westbury

Owners Association (a multifamily real estate community) and High
Tide Associates (a property and HOA management company) ..........c.cccceeveennnn. Respondents.

Respondents’ Amended Motion to Dismiss & Return in Opposition to Plaintiff's Motion to File Out of Time





Exhibit C

The South Carolina Court of ppeals

Nicholas Sanfilippo, Appellant,
V.

Estate at Westbury Horizontal Property Regime a/k/a
Estate at Westbury Owners Associates (a multifamily .
real estate community) and High Tide Associations (a
property and HOA management company), Respondent.

Appellate Case No. 2022-001554

ORDER

The time for serving and filing the appellant's initial brief and designation of matter
is hereby extended until May 17, 2023. No further extension will be granted absent

extraordinary circumstances.

R THE COURT

Columbia, South Carolina
FILED
Feb222023

ce:
Gary Patrick Coggin, Esquire
Nathaniel Edwin Akers, Esquire






RESPONDENT’'S EXHIBIT D

Appellate Case No. 2022-001554

NICholas SanfiliPPO.......ve i e e e Appellant,
VS.
Estate at Westbury Horizontal Property Regime a/k/a Estate at Westbury

Owners Association (a multifamily real estate community) and High
Tide Associates (a property and HOA management company) ..........c.cccceeveennnn. Respondents.

Respondents’ Amended Motion to Dismiss & Return in Opposition to Plaintiff's Motion to File Out of Time
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The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629

CLERK COLUMBIA, SOUTH CAROLINA 29211

1220 SENATE STREET
CATHERINE S. HARRISON COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
www.sccourts.org
May 30, 2023

Mr. Gary Patrick Coggin, Esquire
PO Box 7092
Hilton Head Island SC 29938

Re:  Nicholas Sanfilippo v. Estate at Westbury Horizontal Property Regime
Appellate Case No. 2022-001554

Dear Counsel:

According to our records the initial brief of appellant and designation of matter
were due to be served and filed by May 17, 2023. As of today's date we have not
received the brief, nor have we received a motion for an extension of time in which
to serve and file the brief. Within ten (10) days of the date of this letter you must

serve and file your initial brief and designation of matter, along with a motion to
file out of time, or this appeal will be dismissed.

Very truly yours,
CLERK

cc. Nathaniel Edwin Akers, Esquire






RESPONDENT'S EXHIBIT E

Appellate Case No. 2022-001554

NICholas SanfiliPPO.......ve i e e e Appellant,
VS.
Estate at Westbury Horizontal Property Regime a/k/a Estate at Westbury

Owners Association (a multifamily real estate community) and High
Tide Associates (a property and HOA management company) ..........c.cccceeveennnn. Respondents.

Respondents’ Amended Motion to Dismiss & Return in Opposition to Plaintiff's Motion to File Out of Time
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Coggin Law Office, LLC
I

P.O. Box 7092
Hilton Head, SC 29938

Phone: 843-688-T777 Jun 06 2023

Fax: 843-689-7779
 Email: gcitylaw@aol.com

June 6, 2023

The Honorable Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals

P.O. Box 11629

Columbia, South Carolina 29211

Re: Nicholas Sanfilippo v. Estate at Westbury and High Tide Associates
Civil Action: 2019-CP-07-00554

Dear Ms. Kitchings:

Per our conversation last week, | am enclosing herein and sending via U.S. Mail postage
Paid and also via email all the documents that attach to my appeal in the matter referenced
above. This includes a motion to File Out of Time, a cover page of the appellate brief, the
Plainitff's Appeal of Order Granting Summary Judgment to the Defendant, footnotes to the
appellate brief, copy of the May 17, Scan Report recording the initial filing of the Appeal to
this Court at CTAPPFILING@SCCOURTS instead of CTAPPFILINGS@SCCOURTS, etc.

All of the above listed documents are also posted and emailed to Attorney Akers along
With a copy of this letter.

?
Smcerely,
Ve

/7 4

(/
<j:-‘ Z C& /7/\ ™~
Ve, e
Gary Coggl \

GPC/cab
Enclosures
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

COUNTY OF BEAUFORT CASE NO.: 2019-CP-07-00554

NICHOLAS SANFILIPPO,

Plaintiff,

Plaintiff's Motion to File Out of Time
Appellate Case No. 2022-001554

ESTATE AT WESTBURY &
HIGH TIDE ASSOCIATES,

e e et et e e e e et e S et St et e S S

Defendants.
TO: The Honorable Jenny Abbott Kitchens, Clerk of the South Carolina Court of Appeals:

COMES NOW fhe Plaintiff Nicholas Sanfilippo and by and through his undersigned
Attorney Motions this Court of Appeals for an ORDER TO FILE OUT OF TIME the Appeal
of Nicholas Sanfilippo v. Estate at Westbury & High Tide Associates, Appellate Case No.
2022-001554. |

Plaintiff further states that on May 17, 2023 at 15:23 he emailed said APPEAL OF ORDER
GRANTING SUMMARY JUDGMENT TO DEFENDANT. Unfortunately, the email was sent to
CTAPPFILING@SCCOURTS not CGTAPPFILINGS@SCCOURTS. (I am enclosing the Scan TX Report
wherein No. 970 is marked. Strangely the submission result was marked OK and there was no

return.)

In any case, | request that you accept this Plainitff's MOTION TO FILE OUT OF TIME.

Enclosed is the following:
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=

Plaintiff’'s Motion to File Out of Time,

g

Plaintiff's Appeal of the Order Granting Summary Judgment (initial brief),

3. Footnotes and Certificates of Service,

&

Copy of Scan Report of May 17, 2023 email to the Appellate Court

5. Certificate of Service to Honorable Jenny Abbott Kitchings

6. Cover letter to the Honorable Jenny Abbott Kitchens

7. Certificate of Service to opposite Attorney Akers,

8. Cover Letter to Akers
Thank you for your help and consideration in this matter. By copy of this Motion, | am

serving a copy of th enclosures upon opposite Counsel of record.

Enclosures
Via emailand US Mail

Copy: Attorney Nathan Akers
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Jun 06 2023
THE STATE OF SOUTH CAROLINA
In the Court of Appeals
APPEAL FROM BEAUFORT COUNTY
In the Court of Common Pleas
Honorble R. Ferrell Cothran, Jr. Judge, Third Judicial Circuit
Civil Action 2019-CP-07-00554
NICholas SaNfiliPPO...c..ve et b s e st sr s e s sbs s Appellants,
Estate at Westbury Horizontal Property Regime aka .......coovevveeivevereeeceesevcve s Respondents.
Estate at Westbury Owners Association High Tide Associates
INITIAL BRIEF OF APPELLANT
Dated: May 17, 2023
Hilton Head Island, SC 29938
'Gary Coggin Honorable Jenny Abbott Kitchings
Coggin Law Office Clerk of Court
P.O. Box 7092 South Carolina Court of Appeals
Hilton head Island, SC 29938 P.O. Box 11629

Columbia, SC 29211
Other Counsel of Record

Nathan Akers

Howell Gibson and Hughes
P.O. Box 40

25 Rue Du Bois

Beaufort, SC 29907-0040
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

COUNTY OF BEAUFORT CASE NO.: 2019-CP-07-00554

NICHOLAS SANFILIPPO,

Plaintiff,
Plaintiff’'s Appeal of Order
V. Granting Summary Judgment
to Defendant
ESTATE AT WESTBURY &

)

)

)

)

)

)

)

)

)

)

)

)

)

)

HIGH TIDE ASSOCIATES, )

)

Defendants. )

COMES NOW the Plaintiff Nicholas Sanfilippo and by and through his undersigned counsel

and pursuant to Rule 59(e) of the South Carolina Rules of Civil procedure and the Common Law
of South Carolina, appeals to this Court to reconsider, amend and alter the Order of the Court
of Common Please entered on August 16, 2022 granting the Defendant’s Motion for Summary

Judgment against the Plaintiff Nicholas Sanfilippo.

Background of the Complaint

During mid-morning of October 26, 2017 Mr. Nicholas Sanfilippo, a seventy-five year old
septegenarian, was taking a walk on the common area sidewalk near his leased apartment in
the 1000 building in the Estate a Westbury in Bluffton, South Carolina. The day was clear and
bright and Sanfilippo was walking at an easy pace. Suddenly, the Plaintiff's left toe hit an
elevation in a segment of concrete upon which he was walking and he pitched heavily forward
onto the concrete on his face, arms, hands and knees. As he has testified in deposition,

Sanfilippo knew his left knee was injured because of the immediate and excruciating pain that
1
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he experienced in the aftermath of the fall. -

Shortly thereafter, Mr. Sanfilippo was taken to the emergency room at the Hilton Head
Hospital. There, he was examined by an emergency physician who diagnosed that he had
suffered a fracture of his left patella. This diagnosis was confirmed by a radiologist who,
after x-rays and scans, said that Mr. Sanfilippo had suffered a three piece, “Y” shaped,
comminuted fracture of his left patella.

Following diagnosis, his left knee was bound and cast and Mr. Sanfilippo was discharged
from the hospital into the custody of his wife the same day as his accident. Afterwards, there
was intensive rehabilitation and physical therapy for several months. In addition, he was in a
wheel chair for four months. This was followed by the use of a walker for three months and
crutches for two months. Thereafter, Mr. Sanfilippo then graduated to the use of a cane which
he still carries to this day.

in addition, Nicholas has experienced other related problems. First, there has been the
bouts of depression and a sense of hopelessness which he began to experience shortly after his
fall. Fortunately, these experiences have lessened with the healing of his knee and today are,
more-or-less bi-weekly events.

Of more concern to Mr. Sanfilippo is the physic.al aftermath of his injury. He has, for
example, had to undergo two rounds of dialysis. Mr. Sanfilippo states that these “blood”
problems somehow came about as a reaction to the drugs he was administered to alleviate the
pain he experienced in his knees. Nicholas is assured that this matter is being closely watched
and should not present any difficulty in the future. Finally, Mr. Sanfilippo reports of creaking

and rubbing noises coming from his knees when he walks.
2
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Appeal

This appeal, filed on behalf of the Plaintiff Nicholas Sanfilippo pursuant to Rule 52(b) South
Carolina Rules of Civil Procedure (SCRCP), seeks an Order altering or amending the ruling of the
Court below. It is based on the pleadings, submissions, documents, depositions of the case,
case law, hearings and errors and_omissions in the factual findfng and conclusions of law upon
which this Court relied in granting this herein complained of ORDER GRANTING DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT. |
1. Inthe complaint Sanfilippo v. Estate at Westbury and High Tide Associates, the

Plaintiff was mischaracterized by the Defendants as a licensee. To the contrary,

at all times during this claim the Plaintiff had a status analogous to that of an
at invitee while in the common area of the Estate at Westbury.

Throughout the lengthy litigation of Sanfilippo v. the Estate at Westbury and High Tide

Associates, Defendants’ numerous counsels have consistently and perhaps deliberately
m.ischaracterized Plaintiff Nicholas Sanfilippo as a “licensee” while he was within the curtilage
of the Estate at Westbury. With the labeling of Sanfilippo as a licensee, the Defendants have
made much of the fact that, in their view, the Plain;ciff was on the land by virtue of the
possessor’s consent and, accordingly, the Defendants’ only duty to the Plaintiff was to,

(a) To use reasonable care to discover him and avoid injury to him .... In his activities
upon the land;

(b) To use reasonable care to warn him of concealed dangerous conditions and or
dangerous activities on the property .... 1

In classifying the Plaintiff as a licensee, the Defendants have conveniently ignored the fact
that the Plaintiff, as a lessee of unit 1001 of the Estate at Westbury was, under the settled law

of this jurisdiction, entitled to and should have been able to enjoy all the possessory rights,
3
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common area rights, privileges and protections of the lessor/property owner Angelo Pinto from
whom he had leased unit 1001 in the Estate for six years. In support of this, please look to
Section 27-31-120 of the S.C. Code of the Horizontal Property Act which requires that “[a]ny
conveyance or lease of an individual apartment is deemed to also convey or lease the undivided
in.terest of the ownér of the common elements both general and limited .... to the apartment.”2

Moreover, in addition to the above and perhaps overlooked by the Defendant, is the fact
that the Plaintiff also had the status of a tenant on the property under the statutory protections
of the South Carolina Residential Land Lord and Tenant Act (RLTA), particularly Section 27-40-
440(a) of the Act which requires that the Defendants to keep all common areas of the premises
in a fit and habitable condition for lessors/tenants like the Plaintiff.3 (Also important to this
claim is that pursuant Code 27-40-610(b){4) of the Act the tenant may recover actual damages
for any noncompliance by the landlord of his statutory duties).4

With the above said, and given his lessee/tenant/invitee status at the Estate, it should be
obvious to the Court that the Plaintiff should not have been saddled with the status of a
licensee. Rather, according to Professor Robert Felix who obviously agrees with this analysis,
Mr. Sanfilippo’s status in the community of the Estate at Westbury was equivalent of an invitee
and, as such, he should be afforded the rights and privileges of an invitee by this Court. 5, 6

If, following Professor Felix’ directive, the Plaintiff's status herein is most likely of an invitee,
then the Estate at Westbury and High Tide Associates had a duty of due care to the Plaintiff to
discover risks and take safety precautions to warn of and eliminate unreasonable risks.7

2. The Plaintiff’s status in the common area of the Estate at Westbury was that of an
Invitee.
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Defendant’s labeling of Plaintiff Sanfilippo as a licensee is clearly wrong. It follows for the
purposes of the claim herein, that the Plaintiff mu;t be afforded thg status of an invitee when
he was in on or about the common areas of the Estate at Westbury.

In support of this argument, please be aware that, traditionally, regarding the condition of |
a leased premises, the lessor / landlord did not have a duty of due care to ensure that the
premises was safe.8 As such, according to the common law, a lessor of land was not liable to his
lessee or to anyone else on the land for physical harm caused by any dangerous condition(s)
which existed when the lessee took possession of the property (or that may even have occurred
a.fter t.he lessee took possession). 9.

Under the South Carolina Residential Landlord and Tenant Act (SCRLTA), there are
exceptions to this rule. One of these exceptions exists where, such as herein, the lessor
maintains control over the common area of the property. For example, pursuant to the SCRLTA,
Section 27-40-440(a)(2), the landlord is required to “make all repairs and do whatever is neces-
sary to put and keep the premises in a fit and habitable condition.”10 Further to this, Section
27-40-440(a)(3) of the Act admonishes the landlord to “keep all common areas of the premises
in a reasonably safe condition .....”11 Also worth noting is the fact that, under the act, either
the EAS and/or HTA can be liable for breach of duty of care even if the duty has been delegated
to a third party.12

South Carolina courts recognize this common area exception as articulated in Section 27-
40-440 et al and hold that lessors have a duty to use due care to maintain common areas

when, such as here at hand, they retain control of the outside common area—thereby
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classifying tenants as invitees when the tenant is in a common area. Landowners’ Duty to

Guests of Invitees and Tenants: Vogt Murraywood Swim & Racquest Club and Goode v. St.

Stephens United Methodist Church, South Carolina Law Review. V. 57:387.

In consideration of all of the above, it should be obvious that, as a leaseholder at the
Estate at Westbury, the Plaintiff enjoyed all the rights and privileges of the owner of condo-
minium unit 1001.13 This included the owner’s possessory interest in having clean and safe
common areas of the estate.14 Similarly, the landlord had the duty of due care to discover
risks and take safety precautions to warn or and eliminate any unreasonable risks.15

Also, where, as herein instantly, the Plaintiff had an age handicap that was known by the
Defendants, the degree of care extended to Nicholas Sanfilippo must be commensurate with
the circumstances involved, including the age and capacity of the Plaintiff. This is an affirmative
duty and includes the refraining from any act that would render the walkway more dangerous
and result in injury.16

Further to this argument that Sanfilippo’s status at the Estate at Westbury was that of an
invitee rather than that a licensee, a comparison of a lease and license may be instructive.

A lease, by statute and settled law, is an agreement between the lessor (owner) and lessee
(tenant) whereby the owner’s possessory interest in the property including the common area,
is transferred to the lessee for a period of time and for an agreed consideration. Section 27-31-
120 S.C. Code of Laws, the Horizontal Property Act, further defines this transaction, the most
important part of which, for our purposes, is the lessee’s entitlement to the lessor’s share of
the common area, to wit, “Any conveyance or lease of an individual apartment is deemed to

also convey or lease the undivided interest of the owner in the common elements.” A party
6
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that acquires an interest in property via a lease is a “lessee.” An invitee is on the property for
the benefit of the owner/landlord and is entitled to a duty of due care.17

3. Absent negligence the lessor has no liability to a licensee. A Plaintiff in a negligence
action may recover damages if the Plaintiff's negligence is not greater than Defendant’s.18

On the other hand, a licensee is one who must seek permission (license), either express or
implied, to enter upon a property owned by another. In addition, the licensee enters the
property for his own benefit and at the sufferance of the owner or tenant and/or lessee. in
any event, the possessor of the property is under no obligation to make the premises safe for
the licensee and only has to use reasonable care to warn him of any dangerous conditions and
risks on the premises which are known to the possessor.19 The licensee must accept the
premises as it is presented and, as he is on the property for his own purposes, he is owed a duty
of less than due care for the time he is on the property.20

Finally, a license is, by nature and definition, a temporary designation and is given the rights
and protections afforded a visitor to the property who is there for his own purposes and for his
own benefit.21

4. Conflicting evidence as to the question of whether one is a licensee or an invitee
on the property is a question of fact for the jury.

5. Whether the Defendants breached their duty of care to the Plaintiff under the
common law is a question of fact for the jury.

6. Whether the condition of the sidewalk where the Plaintiff tripped and fell was
a latent dangerous condition is a question of fact for the jury.

7. The Defendant’s argument to the Court that the Plaintiff was a licensee was not
supported by affidavits, evidence, deposition testimony, witness testimony or
case law and should be denied by the Court.
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8. The Defendant’s claim that the condition of the sidewalk where the Plaintiff tripped
and fell was “open and obvious” was not supported by photographic evidence,
expert testimony, measurements or witness testimony and should be denied
by the Court.

9. Whether the condition of the sidewalk where the Plaintiff tripped and fell was
an open and obvious condition is question of fact for the jury.

Open and Obvious

The Defendants have claimed that the condition of the sidewalk where the Plaintiff tripped
and fell was open and obvious and that liability for the same should be denied. The Plaintiffs
deny this assertion and state that in the case at hand there is ample evidence that the land-
lord and the management company had been warned, as per the “wheel chair accident”22 and
the subsequent remedial proposal23 by MAJ Concrete, that the uneven concrete edges in the
walkways in the estate at Westbury posed a dangerous condition to pedestrians. Business and
property owners are liable for open and obvious conditions if, whether by notice or previous
incidents, they anticipated that the Plaintiff would encounter the condition and be injured.

Callander v. Charleston Donut Company, 305 S.C. 123; 406 S.E. 2d 361, 362 (1991). (An

owner may be required to warn .... or take other reasonable steps to protect if the possessor
has reason to expect that [Plaintiff's] attention may be distracted, or that he will not discover

what is obvious)ld.24 An example of this argument is found in Creech Wildlife and Marine

Resources, 328 S.C. 24, 491 S.E.2d 571 (1997). In Creech, the Plaintiff argued that the county
had been given written notice of the dock’s dangerous condition and that “even assuming the
danger was open and obvious, [the] county should have anticipated and prevented the harm

despite such knowledge or obviousness.”25 Similarly, in Hancock v. Mid-South Management

Company, 381 S.C. 326, 673 S.E. 2d 801, 803 (2009), our Supreme Court opined that, despite
8
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the open and obvious disrepair of the public parking lot, a jury could determ.ine that the owner
should have anticipated that such a condition could cause someone to fall and injure thems-
selves.26 Even where a defect is “obvious” there may still be a duty to repair or warn if it is
foreseeable that the invitee will nevertheless encounter the defective condition.27 Further, be
aware that, at the time of the accident, the Plaintiff was in his mid 70’s — a disability according
to the ADA.28 (Again, please note the Plaintiff was afforded handicap parking at the Estate).
Obviously, the Estates and High Tide Associatés were aware of his disability. Also, instructive

here is Graham v. Whitaker, 282 S.C. 393, 398, 321 S.E.2d 129; Frankel v Kurtz, 269 F. Supp. 713,

720, 721 (D.S.C. 1965)

Finally, as per the above, it is necessary at this point to draw attention to the fact that the
Defendants have not supported their “open and obvious” argument with any evidence in its
memo or during o.rai arguments, i.e. there were no evidence affidavits, case law, deposition
testimony witnesses, photographs, expert testimony or evidence whatsoever presented in
support of Defendant’s open and obvious claim. Indeed, the only “open and obvious” evidence
presented by the Defendants was the Plaintiff’s deposition testimony.

Q. .....What is the condition of the sidewalk over there. Is it well maintained?

A. Honestly, | don’t think so.

Q. Okay. Have you ever made any complaints to the home owners association or
or to the owners of the property or anyone about the condition of the sidewalks there?

A. I believe I did. And I think a lot of people at that point — somebody said that

they were all complaining about, you know, the way it was being maintained.29
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10. Application of the South Carolina Residential Landlord and Tenant Act and the
Common Law to Sanfilippo v. Estate at Westbury and High Tide Associates

During oral arguments in support of the Plaintiff's Motion before this Court, the Plaintiff
stated that, pursuant to Section 27-40-440 SCRLTA, the Defendants had a duty to use due
care to maintain the common areas of the Estate. Further to this, our Court of Appeals in

1989 in Watson v. Sellers, 299 S.C. 426; 285 S.E. 2" wrote, “.... the RTLA by express words

created a cause of action in tort in favor of a tenant of residential property against his land-
lord for the landlord’s failure, after notice, to make necessary repairs and to do.what is
reasonably necessary to keep the premises in a habitable condition ...”30
in Plaintiff’s attorney’s oral argument before this Court pursuant to his motion for
summary judgment, Plaintiff stated that under the common law of this jurisdiction, an
action sounding in negligence required three elements: duty of care, breach of duty of
care and damages to the Plaintiff. Similarly, while an action for damages under the SCRLTA
requires the identical first three elements as common law negligence, case law in this
jurisdiction has added the additional element of notice of defective / dangerous condition.31
Here, in the case at hand, the element of “notice of a defective dangerous condition”
was satisfied by, first, the Plaintiff's complaints and several neighbors’ complaints to the Estate
at Westbury (EAW) and High Tide Associates (HTA) re the maintenance of the walkways within
the complex. ﬁext, in early 2017, an elderly woman in a wheel chair had the unfortunate exper-
ience of striking one of the raised edges of concrete in the walkway at the Estate at Westbury
(EAW) with her wheelchair and being thrown out of her chair onto the concrete.32

Shortly after the wheel chair accident, the conditions and safety of the walkways were

10
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10. Application of the South Carolina Residential Landlord and Tenant Act and the
Common Law to Sanfilippo v. Estate at Westbury and High Tide Associates

During oral arguments in support of the Plaintiff’'s Motion before this Court, the Plaintiff
stated that, pursuant to Section 27-40-440 SCRLTA, the Defendants had a duty to use due
care to maintain the common areas of the Estate. Further to this, our Court of Appeals in

1989 in Watson v. Sellers, 299'S.C. 426; 285 S.E. 2" wrote, “.... the RTLA by express words

created a cause of action in tort in favor of a tenant of residential property against his land-
lord for the landlord’s failure, after notice, to make necessary repairs and to do what is
reasonably necessary to keep the premises in a habitable condition ...”30
in Plaintiff’s attorney’s oral argument before this Court pursuanf to his motion for
summary judgment, Plaintiff stated that under the common law of this jurisdiction, an
action sounding in negligence required three elements: duty of care, breach of duty of
care and damages to the Plaintiff. Similarly, while an action for damages under the SCRLTA
requires the identical first three elements as common law negligence, case law in this
jurisdiction has added the additional element of notice of defective / dangerous condition.31
Here, in the case at hand, the element of “notice of a defective dangerous condition”
was satisfied by, first, the Plaintiff's complaints and several neighbors’ complaints to the Estate
at Westbury (EAW) and High Tide Associates (HTA) re the maintenance of the walkways within |
the complex. Next, in early 2017, an elderly woman in a wheel chair had the unfortunate exper-
ience of striking one of the raised edges of concrete in the walkway at the Estate at Westbury
(EAW) with her wheelchair and being thrown out of her chair onto the concrete.32

_Shortly after the wheel chair accident, the conditions and safety of the walkways were

11
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easily discovered by reasonable and customary inspection.”36

Putting aside for a moment the Defendants’ arguements that the walkways at the Estate
at Westbury had many open and dangerous conditions, an argument must be made that
the most dangerous conditions in the sidewalks were the abundant (44 initially and 60 last
count), not-so-open, concealed and often indiscernable “raised edges” of concrete that
proliferated in the walkways of the Estate at Westbury.37

In support of this statement, please note that before and after Plaintiff's trip and fall
injury, for the most part, pedestrians had traversed the Estate sidewalks without incident. This
was not because the sidewalks were safe--they weren’t. Indeed, they were badly in need of
repair and residents had often complained about their condition, particularly the cracks in the
concrete, the widening spaces between the segments, crumbling concrete and the presence of
holes in the walkway.38 And while, in fact, these conditions were admittedly dangerous, as
stated above, the most trecherous places in the walkways were the raised edges of the
segments of concrete which proliferated throughout the walkways of the Estate.39 These
“raised edges” (1/2 inch to 1 inch or more) were not as visible as cracks and crumbling concrete
and, understandably, were not so easily discernable to a disproportionately elderly population
that was residing therein and walking and trying to navigate their way about the walkways of
the Estate at Westbury. 40.

At the time of the Plaintiff's October 27, 2017 trip and fall over a raised section of
concrete on the walkway outside the 1000 building at the Estate at Westbury Associates, the
governing bodies of the complex (EAW and HTA) were very cognizant of the “raised edge”

sidewalk problem. Truth be told, there had been multiple resident complaints, a wheel chair
12
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spill and an April 5, 2017 EAW board meeting wherein a proposal from MAJ Concrete for the
correction and repair of the walkways was presented to the board 41. Said proposal named
multiple problems in the walkways including cracks, separated segments of concrete and forty-
four (44) raised concrete edges (later increased by MAJ to 60) that were elevated anywhere
from one quarter (1/4) inch to one inch, all of which required immediate repair and maint-
enance.42

Regrettably, at least for the Plaintiff, no action was taken on the MAJ Concrete proposal
for six months. At the September 2017 meeting of the EAW board, the proposal was finally
discussed but no real action was taken.43

Trip and fall

On October 27, 2017, nearly seven months after April 5, 2017 proposal to make repairs on
the walkway at the Estate at Westbury, Mr. Sanfilippo decided to take a walk on the walkway at
the Estate. It was a nice day and Nr. Sanfilippo had a pleasant walk. Unfortunately, near the end
of his walk, in front of the 1000 Building where he lived, the toe of Mr. Sanfilippo’s left shoe
caught the elevated raised edge of a segment of concrete. Mr. Sanfilippo sprawled forward
landing on his his knees, face and hands. The force of the fall knocked Mr. Sanfilippo out of his

shoes.
Sanfilippo immediately experienced unbearable pain in his left knee and he intuitively

knew that his left knee cap was shattered. He crawled off the sidewalk onto the grass and
called his wife on his cell phone. A neighbor took Mr. Sanfilippo to the Hilton Head Regional
Medical Center in Hilton Head where he was examined and x-rayed. He was diagnosed as

having suffered a “Y” shaped, comminuted fracture of his left knee cap (patella).
13
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At the hospital that afternoon, after Mr. Sanfilippo’s knee cap was realigned and casted,
he was released into the custody of his wife. He spent much of the following year in rehabili-
tation and recovery. He was in a wheel chair for three months. This was followed by two
months with a walker and, after that, crutches and then a cane. At this writing, Mr. Sanfilippo is
resigned to life with a cane. He describes his rehabilitation as “excruciating” and he walks with
alimp.44

Expert Report
At Plaintiff's request, Bryan R. Durig B.S, M.S., Ph.D, Mechanical Engineering from the
-University of South Carolina and, arguably the pre-eminent slip and fall and trip and fall
expert in the Southeast, conducted an engineering investigation of the “trip and fall”
accident involving Nicholas Sanfilippo as he was walking on the walkway in front of his resi-
dence in the 1000 Building at the Estate at Westbury in Bluffton South Carolina on or about
October 26, 2017.45 According to Dr. Durig, “[t]he purpose of this investigation was to review
... Information to evaluate if a hazardous condition existed with the sidewalk at the Estate of
Westbury that contributed to Mr. Sanfilippo’s fall.”46
Upon examination of said walkway and evidence thereto, Dr. Durig was able to determine
that the change in elevation of the abutting sections of walkway where Mr. Sanfilippo was %
inch to 1 inch along the sidewalk, creating a trip hazard for persons walking on the sidewalk
toward the elevation change. Id. at 47
In amplification of this information, Dr. Durig cited the International Property Mainte-

nance Code (IPMC) Section 302.3 as stating, “All sidewalks, walkways, stairs .... And similar

14
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areas shall be kept in a proper state of repair, and maintained free from hazardous conditions.”
Durig goes on to opine that, “[t]he vertical change in elevation between the sidewalk sections
adjacent to Building 1000 in the Estate of Westbury created a fall hazard and were not being
maintained in accordance with the International Property Maintenance Code.” 48

Similarly, Dr. Durig cites the ASTM, ADA and ANSI as having similar standards for level
walking surfaces, i.e. that changes in level of % inch must be transitioned with a ramp and that
the vertical change in elevation of % inch to 1 inch in walkways would be be a violation the
ASTM F1637, ANSE Aiil1.1 and the ADA. 49

In summary, Dr. During stated that “[T]he vertical change in elevation between the
sidewalk section adjacent to Building 1000 in the Estate at Westbury created a fall hazard and
is considered the cause of Mr Sanfilippo’s fall incident.ld. The change in elevation between the
concrete walking surfaces varied between % inch and 1 inch, depending on the location along
the width of the sidewalk, and was not being maintained in accordance with the ADA, ANSI
A117.1, IPMC, ASTM F1637 and industry guidelines. 50

There were feasible and economical alternatives available to the EAW and HTA — grinding
out the change in elevation to eliminate the fall hazard which would have prevented Mr.
Sanfilippo’s fall accident. The hazards and the repairs costs for the sidewalks in the Estates at
were enurmerated in the MAJ Concrete proposal. The cost for complete repair of the sidewalks
was approximately $9500.51

15. Defendants’ Estate at Westbury and High Tide Associates had knowledge that
the sidewalks at the Estate at Westbury comprised a dangerous condition.

Surprisingly, or perhaps not so surprising, at the time of the Plaintiff’s fall, the Defendants

15
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were very much aware of the dangerous conditions present in Estate at Westbury sidewalks.
Eight months before the Plaintiff fell aﬁd broke his knee, an elderly woman in a wheel chair hit
a similarly raised edge of concrete in the plantation and was knocked out of her wheel chair
onto the concrete.52 Shortly after that acéident, in late March 2017, the Defendants decided to
have the sidewalks repaired by a concrete company. Within a week or two, on April 6, 2017,
Defendants received a proposal for the walkway repair from the MAJ Concrete Company. The
proposal identified the walkway hazards within the complex and had the effect of serving
notice to the Defendants that there were nearly ninety conditions in the sidewalk that needed
repair. Forty-four of the conditions needing repair were raised edges of concrete segments in
the walkways.53 (This estimate was later increased to sixty-six raised segments upon further
inspection by MAIl). The proposed repair bill for repair of defects and and raised concrete
edges was a reasonable $9500.54.

Unfortunately, thi§ proposal was ignored and no warning notices were given to the
residents or visitors on the property until after October 26, 2017 — the date thét the Plaintiff
tripped on an ildentified raised edge in the walkway and broke his left knee.

Finally, it must be noted here that the Defendants provided no proofs to the Court to
buttress its claim that there were no hidden dangerous conditions in the walkways. They have
not presented the statement of an expert to the Court and similarly, they have not provided
any photographs, measurements, witness statements, affidavits or other evidence regarding
their claim that there were no latent dangerous conditions in the walkways of the Estate at

Westbury.
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16. During the Plaintiff’s attorney’s oral arguments the Court posed the following
threshold question: Whether the lessee of a living unit in a condominium complex
bring an action against the condominium complex?

Plaintiff’s attorney initially answered that Landry v. Hilton Head Plantation would be an

example but recalling that Hilton Head Plantation was “stand alone” and not a condominium,
he then said he did not know and he would find the answer and report back to the Court. This
colloquy extended the hearing in a limited manner until the Court’s query was answered
several days later with a memorandum of law to the Court that discussed the Horizontal

Property Act, Murphy v. Yacht Cove and Davenport v. Cotton Hope. 55

This material is presented in pertinent part below:
1. Section 27-31-120 of the South Carolina Horizontal property act states that
“[a]ny conveyance or lease of an individual apartment is deemed to also convey or lease
the undivided interest of the owner of the common elements. ..... 56

2. In Murphy v. Yacht Cove Homeowners Association, 289 S.C. 367; 345 S.E. 2d

709, 710 (S.C. 1986) our supreme court held that, “[A] member of a condominium association
as established pursuant to the horizontal Property act may bring an action in contract or tort
against the association.”57

3. In Davenport v. Cotton Hope Plantation Horizontal Property Regime, 333 S.C. 714

82 S.E.2d 569 (Ct. App. 1997) the lessee brought an action against the condominium associa-
tion after he fell down a stairway at night in an area where the lights were not working. Our

Appellate Court concluded that a lessee member of a condominium association could, under
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the rule of Section 27-40-610 bring an action in tort against the property regime for its failure
to maintain its common areas.58

The answer to the Court’s threshold question is that pursuant to S.C. Code Section
27-31-120 Horizontal Property Act a, lessee assumes all of the rights of his Ie;sor for the

duration of the lease. Murphy v. Yacht Cove Homeowners Association Section provides that

an owner in the complex can bring an action against the complex 59 and Davenport v. Cotton

Hope 60 for the authority for this Court to hear the case of Nicholas Sanfilippo v. Estate at

Westbury and High Tide Associates.61 Also, the ruling of the Court in Davenport v. Cotton

Hope provides the authority for lessee Sanfilippo, who holds all the rights in the complex as his
lessor, to bring an action against the condominium complex.

Summation

In summation, Plaintiff is of the opinion that, at minimum, this Court should reconsider
matter at hand and pursuant to both statutory and the common law, determine that the
Plaintiff is entitled to have his complaint heard by a jury of his peers.

Please consider the following: the Estate at Westbury was developed and built under the
authority of the Horizontal Property Act which contains Section 27-31-120 that states “[a]ny
conveyance or lease of an individual apartment is deemed to also convey or lease the undivided

interest of the owner of the common elements.62 A few years later in Murphy v. Yacht Cove

our Appellate Court ruled that “[A] member of a condominium association as established
pursuant to the Horizontal Property Act may bring an action in contract or tort against the

association.”63 Then, in the case instantly, Davenport v. Cotton Hope, our Appellate Court
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concluded that a lessee member of a condominium association could, under the rule of Section
27-40-610, bring an action in tort against the property regime for its failure to maintain its

common areas.64

| believe that this Court should reconsider, amend and reverse its decision to award

summary judgment to the Defe}ndants and award summary judgment to the Plaintiff or,

. //
in the a|{e?ve permit thf/controvery to go to trial.

By @//,////7 é'// %’

/G/ary Coggin )
Attorney for PI mtlff Apbpel
Attorney Number 107‘Eré

P.O. Box 7092
Hilton Head Island, South Carolina 29938

June 6, 2023
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Collander v. Charleston Donut Corp., 305 S.C. 123, 406 S.E. 2d 361 (1991); Pursuant
to Restatement 2nd of Torts 343(a)(1) a possessor of land is not liable to his visitor
for physical harm caused by a condition on the land whose danger is known or
obvious to the person unless the owner should have anticipated the harm dispite
such knowledge or obviousness.

Section 27-31-120 of the South Carolina Horizontal Property Act states that “[a]ny
conveyance or lease of an individual apartment is deemed to also convey or lease
the undivided interest of the owner of the common elements.

" Supra at 7; Force v. Richland Memorial Hospital, 471 S.E. 2d 714 (Ct. App. 1996).

This involved a negligence action where the Hospital was negligent in its duty to
inspect and maintain electric sliding dorors in an emergency room.

Graham v. Whitaker, 321 S.E. 2d 40, 43 (S.C.1984). It was a jury question as to
whether the defendant physician had provided a reasonably sale premises for his
client.

Nelson v. Concrete Supply Company, 399 S.E.2d 783, 784 (S.C. 1991). A plaintiffin a
negligence action may recover damages if his or her negligence is not greater than
that of the Defendant.

Supra at 1; Neil v. Bryum 343 S.E.2d at 616. Possessor’s duty to a licensee.
Supra. Landry v. Hilton Head Property Owners Association.

Supra at 1; Neil v. Byrum, 288 S.C. 427 et al (1986) Licensee is owed a duty of less
than due care.

Id. A license is a temporary designation.
Id. Wheel chair incident.
Id. Remedial proposal to EAW.

Creech Wildlife and Marine Resources, 328 S.C 24, 491 S.E.2d 571 (1997). Here,
county was given notice of dock’s dangerous condition and county should have
taken steps to prevent harm even though the dangerous condition was open and
obvious.

Hancock v. Mid-South Management Company, 381 S.C. 326, 673 S>E. 2d 801, 8903
(2009). Owner shoul anticipate that bad condition would cause someone to fall
and injure themselves
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obvious.
Hancock v. Mid-South Management Company, 381 S.C. 326, 673 S.E. 2d 801, 8903

(2009). Owner should anticipate that bad condition would cause someone to fall
and injure themselves.

Proposal by MAJ Concrete to repair the concrete walkways within the curtilage of
the estate at Westbury, April 6, 2017.

There was a second proposal by MAJ Concrete.

From deposition of Plaintiff Sanfilippo

Watson v. Sellers, 299 S.C. 426, 432, 433; 285 S.E. 2d 369 (1989). The RLTA through
27-40-440, 27-40-20, 26-40-010 and Watspo v. Sellers change the Landlor / tenant
Relationship in South Carolina.

For a claim of negligence against the Lessors, four elements are required:

a. Damages

b. Duty of Care

c. Breach of Duty of Care

d. Notice of defective dangerous condition

See Complaint and Deposition of EAW Board member Dunlap.

At the board meeting after the wheel chair accident, it was determined to solicit
Bids for the repair of the walkways within the complex.

That the Plaintiff has the status of a licensee within the EAW has consistently
been the Defendant’s argument in the instant case.

The Plainitff has received no explanation for Deefendant’s statement.
Merium Webster legal dictionary

A trip and fall over concrete causes great harm, particularly among the elder
Population.

The condition of the walkway in the EAW is garnered from the report from
MAJ Concrete Company.

MAJ Concrete initially indicated that there were 44 raised concret
Conditions in the EAW. This figure was later raised to 60.
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The % inch to 1 inch rise in the 60 concrete segments within the EAW walkway
Is from Dr. Durig, the Plainitff’'s expert witness.

The proposal for the repair of the walkway is with High Tide Associates.

id.

The information re the board of directors are available throught the board.

The information re Plainitff’s accident, hospitalization and recovery is available
upon request through the Hilton Head island Medical Center.

The “Expert Report” of Dr. Bryan R. Durig is available through Attorney Coggin.

The purpose of Dr. Durig’s investigation was to review information (about the
accident) so as to determine if a hazardous condition existed with the side walk at
the Estate of Westbury that contributed to Mr. Sanfilippo’s fall.

Upon examination of said walkway and the evidence thereto, Dr. Durig was
determine that the change in elevation of the abutting section of walkway where
Mr. Sanfilippo was (walking) was ¥ inch to 1 inch along the sidewalk, creating a
trip hazard for persons walking on the sidewalk toward the elevation change.

The vertical change in elevation between the sidewalk sections adjacent to
building 1000 in the Estate at Westbury created a fall. Hazard and wre not being
maintained in accordance with the International Property Maintenance Code.
Hancock v. Mid-South Managment Co., 381 S.C. 326, 330, 676 S.E. 2d, See also
Deposition of Robert Dunlop Supra at 17.

The ASTM (American Standards of Measures), ADA (American Disability Act) and
ANSI (American National Standards Institute) have similar standards tor level

walking surfaces. Fro example changes in elvel on walkways, etc. must be
transitioned with a ramp.

A vertical change in elevation of % inch to 1 inch is a violalation the ASTM, ANSI
and ADA standards.

There were feasible and economical alternative available to the EAW and HTA.
A simple solution would have been grind out the changes in elevation between
the concrete walking surfaces.

The cost to completely renovate the walkways in the Estate at Westbury was
approximately $9500. This included sixty-six (66) raised concret edges.
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During the Plainitff's attorney’s oral argument, the court pose the following threshold
question: Whether the lessee of a unit in a condominium could bring an action against
the condominium complex? A few days later the Court’s query was answered with

a memorandum of law that discussed the Horizontal Property Act, Murphy v Yacht
Cove and Davenport v. Cotton Hope. :

Section 27-31-120 of the South Carolina Horizontal Property Act. Pursuant to the S.C.
Code Section 27-31-120 (Horizontal Property Act) “[alny conveyance or lease of an
individual apartment is deemed to also convey or lease the undivided interest of the
owner of the common elements

Murphy v. Yacht Cove Homeowners Association held that “[A] member of a condo-
minium association as established pursuant to the Horizontal Property Act may bring an
action in contract or tort against the association.”

Davenport v. Cotton Hope Plantation Property Regime. The South Carolina Appellate
Court Court concluded that a lessee membdf of a condominium association cpooul, un
the rule of Section 27-40-610 bring an action in tor agaist the property regime for its
failure to maintain its common areas. :

Id. at 56.

Id. at 57.

Id at 58
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Scan TX Report 5

05/31/20253 12:13

Serial No. AA6UO011003886

TC: 172247

Ho. fiddressee Start Time | Type Prints [Result Note

952 | TOBINBONE 05-11 10:27 | E-mail on1 0K SKH_458023051110270
953 | TOBINBONE 05-11 10:27 | E-mail 001 0K SKH_458e23051110271
954 | TOBINBONE 05-11 14:37 | E-mail on1 oK SKH_458023051114370
955 | TOBINBONE 05-11 15:05 | E-mail 001 0K SKH_458e23051115050
956 | TOBINBONE 05-11 17:21 | E-mail ool 0K SKM_458023051117210
957 | TOBINBONE 05-11 17:42 | E-nail 001 0K SKM_458e23051117420
958 | TOBINBONE 05-11 18:13 | E-mail 003 0K SIM_458e23051118130
959 | Nicole 05-12 11:07 | E-hail 005 0K SKH_&58e23051211070
960 | Nicole 05-12 11:16 | E-mail 002 0K SKH_458023051211160
961 | Erin 05-15 10:46 | E-hail 007 0K SKH_458e23051510460
962 | gibsywnn@aol. con 05-15 14:56 | E-mail 060 0K SKH_458023051514550
963 | Erin 05-15 14:57 | E-hail 061 (1134 SKH_458023051514570
964 | Carlene 05-16 16:26 | E-mail on1 1] 4 SKH_458023051616260
265 | Erin 05-17 08:26 | E-mail 010 (1]14 SKM_458023051708260
966 | Erin 05-17 09:25 | E-nail 003 0K SKH_458023051709250
967 | Carlene 05-17 11:08 | E-pail 001 (1114 SKM_45823051711080
968 | Anhe 05-17 13:13 | E-nail 002 0K SIM_458e23051713130
969 | Erin 05-17 15:11 | E-mail 022 0K SKM_458023051715110
970 | CTAPPFILING@SCCOURTS | 05-17 156:23 | E-hail 022 0K SKH_458023051715220
971 | TOBINBONE 05-17 18:15 | E-mail 001 0K SKM_458023051718150
972 | TOBINBONE 05-17 18:47 | E-mail 001 0K SKH_458023051718470
973 | TOBINBONE 05-17 19:12 | E-mail 001 0K SKM_458023051719110
974 | TOBINBONE 05-17 19:23 | E-pail 001 0K SIM_458023051719230
975 | Francine 05-18 14:44 | E-mail 001 0K SKM_458e23051814440
976 | Carlene 05-19 15:17 | E-mail 001 0K SKH_458023051915160
977 | Erin 05-22 12:38 | E-nmail 001 0K SKH_458023052212380
978 |Nicole 05-22 13:00 | E-mail 007 oK SKH_458e23052213000
979 |m. chillian@ymail.com | 05-22 13:08 | E-hail 001 0K SKH_458023052213070
980 | Erin 05-22 14:27 | E-mail 002 oK SKH_458e23052214270
981 | Carlene 05-23 12:13 | E-mail 001 0K SKH_458023052312130
982 | finne 05-23 13:54 | E-mail 001 oK SKM_458e23052313540
983 | Anne 05-23 14:25 | E-mail oo1 0K SKH_45823052314250
o984 | Nicole 05-24 09:41 | E-mail 001 0K SKM_458e23052409410
985 | Nicole 05-24 09:48 | E-mail 001 0K SKH_458e23052409480
986 | Carlene 05-24 12:11 | E-nail 001 0K SKH_458e23052412110
987 | finne 05-24 12:35 | E-mail 004 0K SKM_45823052412350
988 | ldodge@ycrlaw. com 05-25 09:33 | E-mail 078 1] 4 SKM_458e23052509320
989 | TOBINBONE 05-25 10:24 | E-mail 001 0K SKH_458023052510241
990 | TOBINBONE 05-25 10:25 | E-mail 001 0K SKH_458e23052510250
991 | TOBINBONE 05-25 10:25 | E-mail 001 0K SIM_458023052510251
992 | aliwardi1973@gmail. co | 05-26 08:02 | E-nail 001 0K SIM_458023052608010
993 | Erin 05-26 08:10 | E-mail on1 0K SIH_45823052608100
994 | Erin 05-26 11:21 | E-mail 046 OK SKM_458e23052611210
995 ! Erin 05-26 11:25 | E-mail 052 0K SKM_458e23052611250
996 | Ainne 05-26 12:11 | E-mail 004 ]34 SKM_458023052612110
997 | Carlene 05-26 13:05 | E-mail on1 (1] 4 SKM_45823052613050
998 | Nicole 05-26 13:21 | E-nail 012 0K SKM_458e23052613210
999 | Francine 05-26 14:20 | E-mail 006 1] 4 SKM_458023052614200
1000 | Francine 05-26 14:24 | E-mail 002 (114 SKH_458023052614230
1001 | TOBINBONE 05-26 14:24 | E-mail 002 (114 SKM_458e23052614240
1002 | TOBINBONE 05-26 14:25 | E-mail 006 0K SIM_458023052614250
1003 | Francine 05-26 14:54 | E-mail oo1 ]34 SIM_458023052614530
1004 | TOBINBONE 05-29 10:29 | E-mail 006 0K SKM_458e23052510290
1005 | inne 05-30 10:02 | E-mail 001 (114 SKH_458e23053010020
1006 | Carlene 05-30 14:31 | E-mail 001 0K SIM_458023053014310
1007 | TOBINBONE 05-31 09:50 | E-mail (13]1] ] 4 SKM_458e23053109500
1008 | Carlene 05-31 09:54 | E-mail 001 (114 SKM_458023053109540
1009 | gposey@trask-howell. | 05-31 10:26 | E-mail 053 0K SKM_458023053110250
1010 | Erin 05-31 10:27 | E-mail 052 0K SHM_458e23053110270
1011 | Carlene 05-31 11:27 | E-mail 001 0K SKM_458e23053111270

Result OK: TX completed successfully, S-OK: TX ST.OPP@FI, NG: TX error, Memory Full: Memory full
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The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 29211

1220 SENATE STREET
CATHERINE S. HARRISON COLUMBIA, SOUTH CAROLINA 29201

DEPUTY CLERK TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
Www.sccourts.org

June 13, 2023

Mr. Gary Patrick Coggin, Esquire
PO Box 7092
Hilton Head Island SC 29938

Re: Nicholas Sanfilippo v. Estate at Westbury Horizontal Property Regime
Appellate Case No. 2022-001554

Dear Counsel:

Upon reviewing your initial brief of appellant, the following deficiency or
deficiencies have been noted under the South Carolina Appellate Court Rules
(SCACR), and any deficiency must be corrected within ten (10) days of the date of
this letter or this matter will be dismissed:

e The cover of your brief does not comply with Rule 267(a), SCACR.
Specifically, the initial brief of appellant should only list counsel of record
for the appellant.

e The initial brief is not accompanied by a designation of matter to be included
in the record on appeal.

Very truly yours,
Oy & B
CLERK

cc:  Nathaniel Edwin Akers, Esquire



Jenny Kitchings
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May 19, 2023

Nathan Akers

Howell Gibson & Hughes
EMAIL nakers@hghpa.com

Re: Sanfilippo v. Estate at Westbury & High Tide Associates
Case Number: 2019-CP-07-00054

Plaintiff’s Appeal of Order Granting Summary Judgment to Defendant

Dear Mr Akers:

Please find enclosed the Plaintiff’s initial brief in the matter captioned above.
Please contact me if you want a hard copy.

Sincérely,
JIETEY

I
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BEAUFORT COUNTY
In the Court of Common Pleas

Honorable R. Ferrell Cothran, Jr. Judge, Third Judicial Circuit

Civil Action 2019-CP-07-00554

NIChOIaS SANTIHIPPO ..ottt et sseeseese s s s e s ot onsons Appellants,
V.
Estate at Westbury Horizontal Property Regime aka .........oeeveeveceeeeeeveveresiessereseenons Respondents.
Estate at Westbury Owners Association High Tide Associates

INITIAL BRIEF OF APPELLANT

Dated: May 19, 2023

Hilton Head Island, SC 29938
Gary Coggin Nathan Akers (Opposing Counsel)
Coggin Law Office Howell Gibson & Hughes
P.O. Box 7092 P.O. Box 40
Hilton Head Island 25 Rue Du Bois

Hilton Head Island, SC 29938 Beaufort, SC 29907-0040
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

COUNTY OF BEAUFORT CASE NO.: 2019-CP-07-00554

NICHOLAS SANFILIPPO,

Plaintiff,
Plaintiff's Appeal From Order
V. Granting Summary Judgment
to Defendant
ESTATE AT WESTBURY &

HIGH TIDE ASSOCIATES,

—— e N e et e —? e St e e e e et e ?

Defendants.

COMES NOW the Plaintiff Nicholas Sanfilippo and by and through his undersigned counsel
and pursuant to Rule 59(e) of the South Carolina Rules of Civil procedure and the Common Law
of South Carolina, motions this Court to reconsider, amend and alter the Order this Court
entered on August 16, 2022 granting the Defendant’s Motion for Summary Judgment.

Background of the Complaint

During mid-morning of October 26, 2017 Mr. Nicholas Sanfilippo, a seventy-five year old
septegenarian, was taking a walk on the common area sidewalk near his leased apartment in
the 1000 building in the Estate a Westbury in Bluffton, South Carolina. The day was clear and
bright and Sanfilippo was walking at an easy pace. Suddenly, the Plaintiff’s left toe hit an
elevation in a segment of concrete upon which he was walking and he pitched heavily forward
onto the concrete on his face, arms, hands and knees. As he has testified in deposition,

Sanfilippo knew his left knee was injured because of the immediate and excruciating pain that
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he experienced.

Shortly thereafter, Mr. Sanfilippo was taken to the emergency room at the Hilton Head
Hospital. There he was examined by an emergency physician who . diagnosed that he
had suffered a fracture of his left patella. This diagnosis was confirmed by a radiologist who,
after x-rays and scans, said that Mr. Sanfilippo had suffered a three piece, “Y” shaped,
comminuted fracture of his left patella.

Following diagnosis, his left knee was bound and cast and Mr. Sanfilippo was discharged
from the hospital into the custody of his wife the same day as his accident. Afterwards, there
was intensive rehabilitation and physical therapy for several months. In addition, he was in a
wheel chair for four months. This was followed by the use of a walker for three months and
crutches for two months. Mr. Sanfilippo then graduated to the use of a cane which he still
carries to this day.

In addition, Nicholas has experienced other related prolems. First, there has been the
bouts depression and a sense of hopelessness which he began to experience shortly after his
fall. Fortunately, these experiences have lessened with the healing of his knee and today are,
more-or-less bi-weekly events.

Of more concern to Mr. Sanfilippo is the physical aftermath of his injury. He has, for
example, undergone two rounds of dialysis. Mr. Sanfilippo states that these “blood”
problems were somehow initiated as a reaction to the drugs he was administered to alleviate
the pain he was experiencing his knees. Nicholas is assured that this matter is being closely

watched and his doctors believe that his “blood problems” should not be a difficulty in the






Exhibit G

future. Finally, Mr. Sanfilippo reports of creaking and rubbing noises from his knees.

Motion

This motion, filed on behalf of the Plaintiff Nicholas Sanfilippo, seeks an Order altering or
amending the Order pursuant to Rule 52(b) is based on the pleadings, submissions, documents,
depositions of the case, case law, hearings and errors and omissions in the factual finding and
conclusions of law upon which this Court relied in granting this herein complained of Order
Granting Defendant’s Motion for Summary Judgment.
1. Inthe complaint Sanfilippo v. Estate at Westbury and High Tide Associates, the

Plaintiff was mischaracterized by the Defendants as a licensee. To the contrary,

all times during this claim the Plaintiff had a status analogous to that of an
at invitee while in the common area of the Estate at Westbury

Throughout the lengthy litigation of Sanfilippo v. the Estate at Westbury and High Tide

Associates, Defendants’ numerous counsels have consistently and perhaps deliberately
mischaracterized Plaintiff Nicholas Sanfilippo as a “licensee” while he was within the curtilage
of the Estate at Westbury. With the labeling of Sanfilippo as a licensee, the Defendants have
made much of the fact that, in their view, the Plaintiff was on the land by virtue of the
possessor’s consent and, accordingly, the Defendants had no duty of care to the Plaintiff except
to warn him of concealed dangerous conditions and or dangerous activities on the property.1
In classifying the Plaintiff as a Licensee, the Defendants have conveniently ignored the fact
that the Plaintiff, as a lessee of unit 1001 of the Estate at Westbury was, under the settled law
of this jurisdiction, entitled to and should have been able to enjoy all the possessory rights,
common area rights, privileges and protections of the lessor/property owner Angelo Pinto from

whom he had leased unit 1001 in the Estate for six years. In support of this, please look to
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Section 27-31-120 of the S.C. Code of the Horizontal Property Act which states that “[a]ny
conveyance or lease of an individual apartment is deemed to also convey or lease the undivided
interest of the owner of the common elements both general and limited .... to the apartment.”2

Moreover, in addition to the above and perhaps overlooked by the Defendant, is the fact
that the Plaintiff also had the status of a tenant on the property under the statutory protections
of the South Carolina Residential Land Lord and Tenant Act (RLTA), particularly Section 27-40-
440(a) of the Act which requires that the Defendants to keep all common areas of the premises
in a fit and habitable condition for lessors/tenants like the Plaintiff.3 (Also important to this
claim is that pursuant Code 27-40-610(b)(4) of the Act provides that the tenant may recover
actual damages for any noncompliance by the landlord of his statutory duties).4

With the above said, and given his lessee/tenant/invitee status at the Estate, it should be
obvious to the Court that the Plaintiff should not have been saddled with the status of a
licensee. Rather, according to Professor Robert Felix who obviously agrees with this analysis,
Mr. Sanfilippo’s status in the community of the Estate at Westbury was equivalent of an invitee
and, as such, he should be afforded the rights and privileges of an invitee by this Court. 5, 6

If, following Professor Felix’ directive, the Plaintiff’s status herein is most likely of an invitee,
then the Estate at Westbury and High Tide Associates had a duty of due care to the Plaintiff to
discover risks and take safety precautions to warn of and eliminate unreasonable risks.7
2. The Plaintiff’s status in the common area of the Estate at Westbury was that of an

invitee.

Defendants’ labelling of Plaintiff Sanfilippo as a licensee is clearly wrong. It follows, for the
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purposes of the claim herein, that the Plaintiff must be afforded the status of an invitee when
he was in, on or about the common areas of the Estate at Westbury.

In support of this argument, please be aware that, traditionally, regarding the condition of
a leased premises, the lessor / landlord did not have the duty of due care to ensure that the
premises are safe.8 As such, according to the common law, a lessor of land was not liable to his
lessee or to anyone else on the land for physical harm caused by any dangerous condition(s)
which existed when the lessee took possession of the property (or that may even have occurred
after the lessee took possession). 9

Under the South Carolina Residential Landlord and Tenant Act (SCRLTA), there are

exceptions to this rule. One of these exceptions exists where, such as herein, the lessor
maintains control over the common area of the property. For example, pursuant to the SCRLTA,
Section 27-40-440(a)(2), the landlord is required to “make all repairs and do whatever is neces-
sary to put and keep the premises in a fit and habitable condition.”10 Further to this, Section
27-40-440(a)(3) of the Act admonishes the landlord to “keep all common areas of the premises
in a reasonably safe condition .... .”11 Also worth noting here is the fact that, under the act,
either the EAS and/or HTA can be liable for breach of duty of care even if the duty has been
delegated to a third party.12

South Carolina courts recognize this common area exception as articulated in Section 27-
40-440 et. al and hold that lessors have a duty to use due care to maintain common areas
when, such as here at hand, they retain control of the outside common area—thereby

classifying tenants as invitees when the tenant is in a common area. Landowners’ Duty to
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Guests of Invitees and Tenants: Vogt Murraywood Swim & Racguest Club and Goode v. St.

Stephens United Methodist Church, South Carolina Law Review. V. 57:387

In consideration of all of the abbve, it should be obvious that, as a leaseholder at the
Estate at Westbury, the Plaintiff enjoyed all the rights and privileges of the owner of condo-
minium unit 1001.13 This included the owner’s possessory interest in having clean and safe
common areas of the estate.14 Similarly, the landlord had the duty of due care to discover
risks and take safety precautions to warn or and eliminate any unreasonable risks.15

Also, where, as herein instantly, the Plaintiff had a handicap that was known by the
Defendants, the degree of care extended to Nicholas Sanfilippo must be commensurate with
the circumstances involved, including the age and capacity of the Plaintiff. This is an affirmative
duty and includes the refraining from any act that would render the walkway more dangerous
and result in injury.16

Further to this argument that Sanfilippo’s status at the Estate at Westbury was that of an
invitee rather than that a licensee, a comparison of a lease and license may be instructive.
A lease, by statute and settled law, is an agreement between the lessor (owner) and lessee
(tenant) whereby the owner’s possessory interest in the property including the common area,
is transferred to the lessee for a period of time and for an agreed consideration. Section 27-31-
120 S.C. Code of Laws (Horizontal Property Act) further defines this transaction, the most
important part of which, for our purposes, is the lessee’s entitlement to the lessor’s share of
the common area, to wit, “Any conveyance or lease of an individual apartment is deemed to

also convey or lease the undivided interest of the owner in the common elements.” A party that
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acquires an interest in property via a lease is a “lessee.” An invitee is on the property for the
benefit of the owner/landlord and is entitled to a duty of due care.
3. Absent negligence, the lessor haS no liability to a licensee. A plaintiff in a negligence

action may recover damages if the plaintiff’s negligence is not greater than that of

the Defendant.17

On the other hand, a licensee is one who must seek permission (license), either express or
implied, to enter upon a property owned by another. In addition, the licensee enters the
property for his own benefit and at the sufferance of the owner or tenant and/or lessee.18 In
any event, the possessor of the property is under no obligation to make the premises safe for
the licensee and only has to use reasonable care to warn him of any dangerous conditions and
risks on the premises which are known to the possessor.19 The licensee must accept the
premises as it is presented and, as he is on the property for his own purposes, he is owed a duty
of less than due care for the time he is on the property.20

Finally, a license is, by nature and definition, a temporary designation and is given the rights
and protections afforded a visitor to the property who is there for his own purposes and for his

own benefit.21

4. Conflicting evidence as to the question of whether one is a licensee or an invitee
on the property is a question of fact for the jury.

5. Whether the Defendants breached their duty of care to the Plaintiff under the
common law is a question of fact for the jury.

6. Whether the condition of the sidewalk where the Plaintiff tripped and fell was
a latent dangerous condition was a question of fact for the jury.

7. The Defendant’s argument to the Court that the Plaintiff was a licensee was not
supported by affidavits, evidence, deposition testimony, witness testimony or
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case law and should be denied by the Court.

8. The Defendant’s claim that the condition of the sidewalk where the Plaintiff tripped
and fell was “open and obvious” was not supported by photographic evidence,
expert testimony, measurements or withess testimony and should be denied
by the Court.

9. Whether the condition of the sidewalk where the Plaintiff tripped and fell was
an open and obvious condition is question of fact for the jury.

Open and Obvious

The Defendants have claimed that the condition of the sidewalk where the Plaintiff tripped
and fell was open and obvious and that liability for the same should be denied. The Plaintiffs
deny this assertion and state that in the case at hand there is ample evidence that the land-
lord and the management company had been warned, as per the “wheel chair accident”’22 and
the subsequent remedial proposal23 by MAJ Concrete, that the uneven concrete edges in the
walkways in the estate at Westbury posed a dangerous condition to pedestrians. Business and
property owners are liable for open and obvious conditions if, whether by notice or previous
incidents, they anticipated that the Plaintiff would encounter the condition and be injured.

Callander v. Charleston Donut Company, 305 S.C. 123; 406 S.E. 2d 361, 362 (1991). . (An

owner may be required to warn .... or take other reasonable steps to protect if the possessor
has reason to expect that [Plaintiff’s] attention may be distracted, or that he will not discover

what is obvious) 1d.24 An example of this argument is found in Creech Wildlife and Marine

Resources, 328 S.C. 24, 491 S.E.2d 571 (1997). In Creech, the Plaintiff argues that the county
had been given written notice of the dock’s dangerous condition and that “even assuming the

danger was open and obvious, [the] county should have “anticipated and prevented the harm
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despite such knowledge or obviousness.”25 Similarly, in Hancock v. Mid-South Management

Company, 381 S.C. 326, 673 S.E. 2d 801, 803 (2009), our Supreme Court opined that, despite
the open and obvious disrepair of the public parking lot, a jury could determine that the owner
should have anticipated that such a condition could cause someone to fall and injure them-
selves.26 Even where a defect is “obvious” there may still be a duty to repair or warn if it is
foreseeable that the invitee will nevertheless encounter the defective condition.27 Further, be
aware that, at the time of the accident, the Plaintiff was in his mid 70’s — a disability according
to the ADA.28 (Again, please note the Plaintiff was afforded handicap parking at the Estate.
Obviously, the Estates and High Tide Associates were aware of his disability. Also, instructive

here is Graham v. Whitaker, 282 S.C. 393, 398, 321 S.E.2d 129; Frankel v Kurtz, 269 F. Supp. 713,

— e et )

720, 721 (D.S.C. 1965)).

Finally, as per the above, it is necessary at this point to draw attention to the fact that the
Defendants have not supported their “open and obvious” argument with any evidence in its
memo or during oral arguments, i.e. there was no evidence affidavits, case law, deposition
testimony witnesses, photographs, expert testimony or evidence presented in support of
Defendant’s open and obvious claim.

In his proposed “Order Granting Defendants’ Joint Motion for Summary Judgment and
denying Plaintiff's Motion for Summary Judgment” the Defendant states the Plaintiff, “walked
across that specific part of the sidewalk “often”, that it was a clear day and that nothing
obstructed his view of the sidewalk. Finally, Defendants pointed out that Mr. Sanfilippo had

complained about the condition of the sidewalk in a deposition he gave in August of 2020:
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Q. .....What is the condition of the sidewalk over there. Is it well maintained?
A. Honestly, | don’t think so.
Q. Okay. Have you ever made any complaints to the home owners association or
or to the owners of the property or anyone about the condition of the sidewalks there?
A. 1 believe I did. And | think a lot of people at that point — somebody said that
they were all complaining about, you know, the way it was being maintained.29
10. Application of the South Carolina Residential Landlord and Tenant Act and the
Common Law to Sanfilippo v. Estate at Westbury and High Tide Associates
During oral arguments in support of the Plaintiff's Motion before this Court, the Plaintiff
stated that, pursuant to Section 27-40-440 SCRLTA, the Defendants had a duty to use due
care to maintain the common areas of the Estate. Further to this, our Court of Appeals in

1989 in Watson v. Sellers, 299 S.C. 426; 285 S.E. 2" stated, “.... the RTLA by express words

created a cause of action in tort in favor of a tenant of residential property against his land-
lord for the landlord’s failuré, after notice, to make necessary repairs and to do what is
reasonably necessary to keep the premises in a habitable condition ...”30

In Plaintiff’s attorney’s oral argument before this Court pursuant to his motion for
summary judgment, plaintiff stated that under the common law of this jurisdiction, an
action sounding in negligence required three elements: duty of care, breach of duty of
care and damages to the plaintiff. Similarly, while an action for damages under the SCRLTA
requires the identical first three elements as common law negligence, case law requires

the additional element of notice of a defective / dangerous condition.31 In the matter at hand,

10
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this element of notice was satisfied, first, by virtue of the Plaintiff's complaint and his
neighbor’s complaints re the maintenance of the walkways and, secondly, by the proposal for
repair of the walkways made by the Defendants to MAJ Concrete on or in late February,
2017.32

All the elements necessary for a cause of action against the Estate at Westbury and
High Tide Associates pursuant to the Common Law and South Carolina Code of Law Section
27-40-400 et al, have been.satisfied in the Plaintiff’s action against the Defendants.

11. The Defendants did not provide proofs for its assertion that it did not warn the
plaintiff of latent/hidden dangerous conditions.

Throughout much of the Order presented to this Court, the Defendants have made the
argument that, because the Plaintiff was a licensee at the Estate at Westbury, the Defendant
only had the duty to warn the Plaintiff of any hidden/latent dangerous conditions in the walk
ways.33 Then, without the presentation of'any authority in support of this assertion, the
Defendants unilaterally adjudged the sidewalk conditions to be open and obvious and
because of this “open and obvious” condition, the Defendants had no duty to warn the Plaintiff
because he was a mere licensee while in the common area of the complex.34

There are many definitions of latent conditions/defects. For the purposes of this motion,
a latent condition is “[a] hidden or concealed defect. One which could not be discovered by
reasonable and customary inspection.”35

Putting aside for a moment the Defendants arguments that the walkways at the Estate

at Westbury abounded with open and dangerous conditions, an argument must be made that

11
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these dangerous conditions in the sidewalks may have been were actually concealed, hidden
and dangerous. In support of this statement, please note that before and after Plaintiff’s trip
and fall injury, thousands of pedestrians had traversed the Estate sidewalks without incident.
This was not because the sidewalks were safe--they weren't. Indeed, they were in need of
repair and people had complained about their condition, particularly about the cracks.36 While,
in fact, the walkway cracks were dangerous, by far the most dangerous places in walkways
were the raised edges of the segments of concrete. These raised edges were not easily
discernable, particularly by the predominantly elderly population of the Estate. Absent proper
maintenance and repair, the only protection the elder population of the Estate at Westbury had
from the sidewalk dangers would have been notice and warnings from either the Estate at
Westbury or High Tide Associates to be on the lookout for the uneven raised concrete edges
while the residents were out walking. These warnings could have taken many forms e-blasts,
door to door hand outs, announcements during board meetings, postings in prominent areas
throughout the plantation or even formal letter to the residents.

Unfortunately, no warnings were forthcoming.

While the Plaintiff, a man of nearly 75 years at the time of the accident, has stated that,
while he was aware the sidewalks had numerous cracks and were in disrepair, he had no idea
as to the real danger his tri-weekly walks throughout the Estate posed until the day his left toe
caught onto a raised edge of sidewalk, causing him to pitch forward onto the concrete, striking
his head, arms and knees and fracturing his left kneecap.37

Surprisingly, or perhaps not so surprising, at the time of the Plaintiffs fall, the Defendants

12
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were very much aware of the dangerous conditions present in Estate at Westbury sidewalks.
Eight months before the Plaintiff fell and broke his knee, an elderly woman in a wheel chair hit
a similarly raised edge of concrete in the plantation and was knocked out of her wheel chair
onto the concrete.38 Shortly after that accident, in late March 2017, the Defendants decided to
have the sidewalks repaired by a concrete company. Within a week or two, on April 6, 2017,
Defendants received a proposal for the walkway repair from the MAJ Concrete Company. The
proposal identified the walkway hazards within the complex and had the effect of serving
notice to the Defendants that there were nearly ninety conditions in the sidewalk that needed
repair. Forty-four of the conditions needing repair were raised edges of concrete segments in
the walkways.39 (This estimate was later increased to sixty-six raised segments). The proposed
repair bill for repair of defects and and raised concrete was a reasonable $9800.40

Unfortunately, this proposal was ignored and no warning notices were given to the
residents or visitors on the property until after October 26, 2017 — the date that the Plaintiff
tripped on an identified raised edge in the walkway and broke his left knee.

Finally, it must be pointed out that the Defendant provided no proofs to the Court to
buttress his claim that there were no hidden dangerous conditions in the walkways. He has
not presented the statement of an expert to the Court. Similarly, he has not provided any
photographs, measurements, witness statements, affidavits or other evidence re his claim that
there were no latent dangerous conditions in the walkways of the Estarte at Westbury

11. The Expert Witness Opinion stated that the vertical change in elevation in the
sidewalk section was the cause of Mr. Sanfilippo’s fall incident.

13






Exhibit G

In summary, the vertical change in elevation between the sidewalk sections adjacent to
Building 1000 in the Estate that Westbury created a fall hazard and is considered the cause of
Mr. Sanfilippo’s fall incident. The change in elevation was between % inch and 1 inch,
depending on the location along the width of the sidewalk, and was not being maintained in
accordance with ADA, ANSI, A117.1, IPMC, ASTM F1637 and industry guidelines. There were
feasible and econonomical alternatives (simply grinding out the change in elevation to
eliminate the fall hazard) which should have been performed on the area of the sidewalk
adjacent to Building 1000 which would have prevented Mr. Sanfilippo’s fall incident.41
12. During the Plaintiff’s attorney’s oral arguments the Court posed the following

threshold question: Whether the lessee of a living unit in a condominium complex

bring an action against the condominium complex?

Plaintiff's attorney initially answered that Landry v. Hilton Head Plantation would be an

example but recalling that Hilton Head Plantation was “stand alone” and not a condominium,
he answered that he did not know and asked if the Court knew the answer.42 When the Judge
said he did not know, attorney said he would find the answer and report back to the Court. This
colloquy extended the hearing in a limited manner until the query was answered several days
later with a memorandum of law to the Court and opposing attorney that discussed the

Horizontal Property Act, 43 Murphy v. Yacht Cove - and Davenport v. Cotton Hope Horizontal

Property Act. This material is presented in pertinent part below:
1. Section 27-31-120 of the South Carolina Horizontal property act states that
“[alny conveyance or lease of an individual apartment is deemed to also convey or lease

the undivided interest of the owner of the common elements. ..... 44

14
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2. In Murphy v. Yacht Cove Homeowners Association, 289 S.C. 367; 345 S.E. 2d

709, 710 (S.C. 1986) our supreme court held that, “[A] member of a condominium association
as established pursuant to the horizontal Property act may bring an action in contract or tort
against the association.” 45

3. In Davenport v. Cotton Hope Plantation Horizontal Property Regime, 333 S.C. 714

82 S.E.2d 569 (Ct. App. 1997) the lessee brought an action against the Condominium
association after he fell down a stairway at night in an area where the lights were not working.
Our Appellate Court concluded that a lessee member of a condominium association could,
under the rule of Section 27-40-610 bring an action in tort against the property regime for its
failure to maintain its common areas.46

4. The answer to the Court’s threshold question is that pursuant to S.C. Code Section
27-31-120 Horizontal Property Act a, lessee assumes all of the rights of his lessor for the

duration of the lease. Murphy v. Yacht Cove Homeowners Association Section provides that

an owner in the complex can bring an action against the complex 47 and Davenport v. Cotton

Hope 48 for the authority for this Court to hear the case of Nicholas Sanfilippo v. Estate at

Westbury and High Tide Associates.49 Also, the ruling of the Court in Davenport v. Cotton

Hope provides the authority for lessee Sanfilippo, who holds all the rights in the complex as his
lessor, to bring an action against the condominium complex.
In summation, Plaintiff is of the opinion that, at minimum, this Court should reconsider,

sufficient to say that, by both statute and the common law, the Plaintiff in this herein matter

15
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is entitled to have his complaint heard by a jury of his peers.

Consider this. The Estate at Westbury was developed and built under the authority of the
Horizontal Property Act which contains Section 27-31-120 that states “[a]ny Conveyance or
lease of an individual apartment is deemed to also convey or lease the undivided interest of the

owner of the common elements.50 A few years later in Murphy v. Yacht Cove our Appellate

Court ruled that “[A] member of a condominium association as established pursuant to the
Horizontal Property Act may bring an action in contract or tort against the association.”51 Then,

in the case Davenport v. Cotton Hope, our Appellate Court concluded that a lessee member of a

Condominium association could, under the rule of Section 27-40-610, bring an action in tort
against the property regime for its failure to maintain its common areas.52

| believe that this Court should reconsider, amend and reverse its decision to award
summary judgment to the Defendants and award summary judgment to the Plaintiff or

in the alternative pemit the controvery to go to trial.

-

xj -

By [ /ﬂ// %f/

/GaryCog / /
/ Attorney laintiff / Appellant

Attorney Number 10758

P.O. Box 7092

Hiltoon Head Island, SC 29938
geitylaw@aol.com
843.689.7777 T

843.689.7779
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Supra. Landry v. Hilton Head Property Owners Association.

Neil v. Byrum, 288 S.C. 427 et al (1986)

Proposal by MAJ Concrete to repair the concrete walkways within the curtilage of the
estate at Westbury, April 6, 2017.

There was a second proposal by MAJ Concrete.
Collander v. Charleston Donut Company, 305 S.C. 123, 125; 406 S.E.2d 361 (1991)..
Creech Wildlife and Maine Resources, 328 S.C. 24, 491 S.E. 2d 571 (1997).

Hancock v. Mid-South Managment Co., 381 S.C. 326, 330, 676 S.E. 2d, See also
Deposition of Robert Dunlop Supra at 17.

Supra, Collander at 362.

Watson v. Sellers, 299 S.C. 426, 432, 433; 285 S.E. 2d 369 (1989)
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a. Wheel Chair spill
b. Repair proposal of MAJ Concrete
c. See Complaints of residents

Re whether the Plainitff was a licensee of invitee is a jury question.

Re whether conditions in the walkway are latent or obvious are jury questions.
A latent defect should be in case law on the subject.

Supra, at 17

Plaintiff’s Complaint; see Supra at 18. The condition of the sidewalks were a
matter of constant concern with the residents and visitors.

For Plainitff’s injuries read the Complaint.

In deposition, Rocky Dunlop discussed the sidewalks and the incident of the lady
In the wheel chair.

There is an estimate by M.A. Jakovsky re the repair of the walkways.
The price quoted for repairs by MAJ Concrete ws under $10,000.

Professional Engineer Durig examined the property and made a professional report
on the problems.

Discussion between judge and attorney.

Sanfilippo’s attorney has a number of the documents of the case. He does not have
the documents that attach to MAJ Concrete’s repair proposal.

Section 27-31-120 of the South Carolina Horizontal Property Act

Murphy v. Yacht Cove Homeowners Association, 289 S.C. 367; 345 S.E. 2d 709, 710
(S.C. 1986)

Davenport v. Cotton Hope Plantation Horizontal Property Regime, 325 S.C. 507,
482 S.E. 2d 569 (Ct. App. 1997)

S.C. Code of Laws 27-40-610 permits a lessee member of a condominium association
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to bring action in tort against a property regime failure to maintain a common area.
48. Plaintiff has produced an Answer to the Court’s query as to whether an action can be
brought against a condominium association by a lessee.
49, Id.
50. Id.

51. Supra at 44.
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