From: Gene Connell

To: Court Of Appeals Filings

Cc: "Carmen Ganjehsani"; "keroberts@wcc.sc.gov"

Subject: Appellate Case No. 2018-001265; Kelaher Connell & Connor PC v. S.C. Workers" Compensation Commission
Date: Thursday, June 15, 2023 10:21:33 AM

Attachments: CLERK - LTR 6-15-23 filing Return to Motion for Costs.pdf

Appellant"s Return to Respondent”s Motion for Costs.pdf
POS - Return re costs.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached please find our letter to the Clerk filing Appellant’s Return to Respondent’s Motion for
Costs along with Proof of Service thereof.

Counsel of record are being copied on this email.

Please advise if anything further is needed at this time.

Gene M. Connell, Jr., Esquire
Kelaher, Connell & Connor, P.C.
P. O. Drawer 14547

Surfside Beach, SC 29587-4547
Phone: (843) 238-5648

Fax: (843-238-5050

Email: gconnell@classactlaw.net

CONFIDENTIALITY NOTE: THIS EMAIL HAS BEEN SENT FROM A LAW FIRM. IT MAY CONTAIN
PRIVILEGED AND CONFIDENTIAL INFORMATION AND IS INTENDED SOLELY FOR THE USE OF PERSON
OR PERSONS NAMED ABOVE. IF YOU ARE NOT AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED
THAT ANY DISSEMINATION OR DUPLICATION OF THIS EMAIL IS PROHIBITED AND THAT THERE SHALL
BE NO WAIVER OF ANY PRIVILEGE OR CONFIDENCE BY YOUR RECEIPT OF THIS TRANSMISSION. IF
YOU HAVE RECEIVED THIS EMAIL IN ERROR, PLEASE NOTIFY US IMMEDIATELY AT (843) 238-5648
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EDWARD T. KELAHER*

GENE M. CONNELL, JR. AREA CODE 843
L. SIDNEY CONNOR, IV 238-5648
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*OF COUNSEL

June 15, 2023

ctappfilings@sccourts.org

Jenny Abbott Kitchings

Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

Re:  Appellate Case No. 2018-001265
Kelaher, Connell & Connor, P.C. v. South Carolina Workers’ Compensation Commission
C/A No. 2017-CP-26-07775
Our File No. 2018-0069C

Dear Ms. Kitchings:

Enclosed please find Appellant’s Return to Respondent’s Motion for Costs and Proof of
Service in the above-captioned matter.

By copy of this letter, we hereby serve the above document on counsel of record.

Should you have any questions or need anything further at this time, please do not hesitate to

contact me.
Sincerely yours,
Gene M. Connell, Jr.
GMC,Jr.:sm
Enclosures
cc w/enc.: Carmen V. Ganjehsani, Esquire

J. Keith Roberts, Esquire






THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Benjamin H. Culbertson, Circuit Court Judge

CASE NO. 2017-CP-26-07775
APPELLATE CASE NO. 2018-001265

Kelaher, Connell & Connor P.C.........ccoiivivieiiiiiicccce et Appellant
Vs,
South Carolina Workers” Compensation COmMmISSION ........c.occveririereiriinirenrereeeriresnerreneenins Respondent

APPELLANT’S RETURN TO RESPONDENT’S MOTION FOR COSTS

The Appellant respectfully offers the following response to Respondent’s Motion for Costs.

L AN AWARD OF COSTS IS DISCRETIONARY.

Appellant concedes that generally awards of costs are granted routinely. However, Rule
222(a), SCACR allows this Court to decline to award costs. Appellant suggests that awarding costs
in this case based on the facts would be pouring salt on the wounds.

While Appellant concedes that this Court ruled against it, Appellant would note that the facts
clearly show that the South Carolina Workers’ Compensation Commission failed to perform its duty
and but for a procedural defect by Appellant this Court would have granted Appellant relief. As the
Court will remember, Appellant KCC had filed an attorney’s fee petition with the South Carolina

Workers’ Compensation Commission on four separate occasions (August 29, 2012, September 11,





2012, September 18, 2012 and December 28, 2012). Unbeknownst to Appellant KCC, the Claimant
Nadolny had died, and his widow had requested a hearing to close out his worker’s compensation
case. Appellant KCC had significant fees involved but was never provided a notice of the hearing by
the Commission and Nadolny’s wife left the jurisdiction with all of the settlement funds. After this
occurred, KCC learned for the first time that the Commission had failed to provide notice to it of the
hearing on fees.

This Court in ruling against KCC based its ruling on procedural grounds and not the merits of
the case. The underlying facts were unchallenged by the Workers” Compensation Commission.
Appellant KCC submits that an award of attorney’s fees and costs in this case should not be granted
for the following reasons:

1. This Court’s decision was based primarily on procedural grounds and not on the
merits of the case.

2. The Workers” Compensation Commission employees were protected by the Tort
Claims Act which was a novel issue and had not yet been decided in this jurisdiction. Further, KCC
had presented case law from around the country which held that clerical employees could be liable
for their negligent acts.

3. This Court enlarged the gross negligence exceptions under the Tort Claims Act which
previously it had not done.

4. This Court held that KCC had not adequately plead a constitutional violation in its
pleading which also was not directed at the merits.

In sum, while this Court denied Kelaher, Connell & Connor’s appeal, it did not address

overarching merits of the case. Thus, it would be inequitable and unfair to grant attorney’s fees





against KCC. This Court can order and should order that in this unique case with the unique facts

along with this Court’s decision on procedural grounds that attorney’s fees should not be awarded.

% CONNEL NNOR, P.C.

/Gene M. Connelf, Jr. (S.C. Bar 0. 1358)
The Courtyard, Sulte 209
1500 U. S. Highway 17 North
Post Office Drawer 14547
Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)
(843) 238-5050 (facsimile)
gconnell(@classactlaw.net
June 15, 2023 Attorney for Appellant
Surfside Beach, South Carolina

Respectfully submitted,







THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM HORRY COUNTY
Court of Common Pleas

The Honorable Benjamin H. Culbertson, Circuit Court Judge

CASE NO. 2017-CP-26-07775
APPELLATE CASE NO. 2018-001265

Kelaher, Connell & Connor, P.C. ..o Appellant
Vs.
South Carolina Workers” Compensation COmMmiSSION ...........vvveririvrieriereeneriennenn Respondent
PROOF OF SERVICE

PERSONALLY appeared before me, Shelia Y. McCumbee, who being duly sworn, deposes
and says that she is an employee of Kelaher, Connell & Connor, P.C., and that she has served a copy
of the Appellant’s Return to Respondent’s Motion for Costs on the Respondent, on the ﬁ day
of June, 2023, by depositing a copy of same in the United States Mail, postage prepaid, to:

Carmen V. Ganjehsani, Esquire J. Keith Roberts, Esquire

Richardson Plowden & Robinson, P.A. South Carolina Workers’ Compensation Commission
P. O. Drawer 7788 P.O.Box 1715

Columbia, SC 29202 Columbia, SC 29202-1715
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Shelia Y. McCumbeé

SWORN AND SUBSCRIBED before me,
this_|5*%-day of June, 2023.

Bimua H Hand.

Notary Public for South Carolina
My Commission Expires: 3-28-36







