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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Ms. Kitchings:

Pursuant to Section (b)(2)the Supreme Court’s Order Methods of Electronic Filing and Service Under
Rule 262 of the South Carolina Appellate Court Rules (as amended May 6, 2022), please find
enclosed for filing the Amended Notice of Appeal with regard to the above referenced matter. By
copy of this letter, | am serving copies on all counsel of record by email only pursuant to Section (d)
(1) of the same Supreme Court Order. The filing fee was paid when the original Notice of Appeal
was filed.

Thank you for your assistance.

Jennifer Baker for Andrew Lindemann

Jennifer Baker
Office Manager/Paralegal

5 Calendar Court, Suite 202 Office: 803-881-8920
Post Office Box 6923 Direct: 803-881-8924
Columbia, SC 29260 Fax: 803-862-1181

Website: www.|dlawsc.com

Email: jennifer@|dlawsc.com

This message may be protected by the attorney/client privilege, attorney work product or other
privileges. If you received this message in error, please send a reply, delete the message immediately and
do not forward this message to any other person.
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LINDEMANN

LaW F| rm P A ANDREW F. LINDEMANN*
, POAL
Direct Dial: (803) 881-8921
Telephone (803) 881-8920 Email: andrew@Idlawsc.com

Facsimile (803) 862-1181
*Also Admitted in North Carolina

5 Calendar Court, Suite 202 (29206)
Post Office Box 6923
Columbia, South Carolina 29260

June 20, 2023

Via Email Only

The Honorable Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals
Email: ctappfilings@sccourts.org

RE: Karolina Richardson and Krista Richardson v. Mt. Pleasant Square Associates, Il, LLC
d/b/a Oyster Park Apartments, Dewberry Capital Corporation, and GREP Southeast, LLC
Appellate Case Number: 2022-001208
Civil Action Number: 2018-CP-10-3286
Claim Number: 21894612
Our File Number: 307.20636

Dear Ms. Kitchings:

Please be advised that Judge Jennifer McCoy has issued an Order on the Defendants’
Motion to Alter or Amend Order and/or Motion to Reconsider. A copy of that Order is provided
herein.

Moreover, pursuant to Section (b)(2)the Supreme Court’s Order Methods of Electronic
Filing and Service Under Rule 262 of the South Carolina Appellate Court Rules (as amended May
6, 2022), please find enclosed for filing the Amended Notice of Appeal with regard to the above
referenced matter. By copy of this letter, | am serving copies on all counsel of record by email
only pursuant to Section (d)(1) of the same Supreme Court Order. The filing fee was paid when
the original Notice of Appeal was filed.

If you have any questions, please advise. Thank you for your assistance.
Sincerely,

LINDEMANN LAW FIRM, P.A.

,';:1,/ ‘*2/3 T
Andrew F. Lindemann
AFL/jmb
Enclosure
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The Honorable Jenny Abbott Kitchings
June 20, 2023
Page Two

cc: Clayton B. McCullough, Esquire (with Enclosure) (Via Email Only)
Jeffrey A. Ross, Esquire (with Enclosure) (Via Email Only))
Emily C. Sheets, Esquire (with Enclosure) (Via Email Only)





THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Jennifer B. McCoy, Circuit Court Judge

Appellate Case No. 2022-001208
Case No. 2018-CP-10-3286

Karolina Richardson and Krista Richardson,..........cccccceveivoiiiiiiiiiieiiiiiiiiinneen, Respondents,

Mt. Pleasant Square Associates, II, LLC d/b/a Oyster Park Apartments,
Dewberry Capital Corporation, and GREP Southeast, LLC,............ccceennen..e. Appellants.

AMENDED NOTICE OF APPEAL

The Appellants Mt. Pleasant Square Associates, II, LLC d/b/a Oyster Park Apartments,
Dewberry Capital Corporation, and GREP Southeast, LLC appeal the jury verdict and judgment
entered August 11, 2022, and the following Orders issued by Circuit Court Judge Jennifer B.
McCoy:

(1) Order Denying Defendants’ Motion for Judgment Notwithstanding Verdict, filed
August 24, 2022

(2) Order Granting Plaintiffs’ Motion for Sanctions Pursuant to Rule 37(b)(2)(C),
SCRCP, filed December 8, 2022; and

3) Order Denying Defendants’ Motion to Alter or Amend Order and/or Motion to
Reconsider, filed June 6, 2023.





The Appellants also appeal from all pre-trial rulings, trial rulings, and post-trial rulings
issued by the Circuit Court Judge Jennifer B. McCoy, including those Orders as described in the
original Notice of Appeal served on August 26, 2022 and filed August 29, 2022.

The Appellants’ counsel received written notice of entry of the Order Denying
Defendants’ Motion for Judgment Notwithstanding Verdict, filed August 24, 2022, on that same
date, and the Order Denying Defendants’ Motion to Alter or Amend Order and/or Motion to

Reconsider, filed June 6, 2023, on that same date.

LINDEMANN LAW FIRM, P.A.

BY:_ s/ Andrew F. Lindemann
ANDREW F. LINDEMANN #13030
5 Calendar Court, Suite 202
Post Office Box 6923
Columbia, South Carolina 29260
(803) 881-8920
Email: andrew(@ldlawsc.com

JEFFREY A. ROSS #74254
EMILY C. SHEETS #78768
ROSS & CRISTALDI, LLC

863 Coleman Boulevard, Suite B

Mt. Pleasant, South Carolina 29464
(843) 633-3030

Email: jross@rclawsc.com

Email: esheets@rclawsc.com

Counsel for Appellants
June 20, 2023
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON
CASE NO.: 2018-CP-10-3286

Karolina Richardson and Krista Richardson,
Plaintiffs,

ORDER DENYING DEFENDANTS’
MOTION FOR JUDGMENT
NOTWITHSTANDING VERDICT

V.

)
)
)
)
)
)
)
)
)
)
Mt. Pleasant Square Associates, II, LLC d/b/a )
Oyster Park Apartments, Dewberry Capital )
Corporation, and GREP Southeast, LLC, )
)
)

Defendants.

This matter came before the Court upon Defendants Mt. Pleasant Square Associates, II,
LLC d/b/a Oyster Park Apartments, Dewberry Capital Corporation, and GREP Southeast, LLC’s
(“Defendants™) Motion for Judgment Notwithstanding Verdict (hereinafter “Defendants” INOV
Motion™).

In ruling on a motion for directed verdict, and similarly on a motion for INOV, the trial
court cannot disturb the factual findings of a jury unless a review of the record shows no evidence
which reasonably supports them. Horry County v. Laychur, 315 S.C. 364, 434 S.E.2d 259 (19930;

Force v. Richland Mem'l. Hosp., 322 S.C. 283, 471 S.E.2d 714 (Ct. App. 1996). Further, the trial
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court should uphold a jury’s verdict if there is any evidence to sustain it. Burns v. Universal Health
Services, Inc., 361 S.C. 221, 231-33, 603 S.E.2d 605, 611 (Ct. App. 2004); Shupe v. Settle, 315
S.C. 510, 445 S.E.2d 651 (Ct. App. 1994). “[I]n ruling on a motion to set aside a verdict, the trial
court 1s concerned with the existence of evidence, not as weight.” State v. Gunter, 273 S.C. 347,
256 S.E. 2d 317 (1979). Granting or denying a new trial motion rests with the court’s discretion,

and the court’s decision will not be disturbed on appeal unless the court’s findings are wholly

TEM ((





unsupported by the evidence or its conclusions are controlled by an error of law. Vinson v. Hartley

324 S.C. 389, 405, 477 S.E.2d 715, 723 (Ct. App. 1996).

Here, there was substantial evidence in support of Plaintiffs’ claims, and the jury weighed
the evidence presented at trial and reached a reasonable conclusion as to the value to Plaintiffs’
damages suffered as a proximate result of Defendants’ conduct. Based upon the foregoing,
Defendants’ JNOV Motion is hereby DENIED.

IT IS SO ORDERED.

2o o)

Jennifen\B. McCoy
Presiding Circuit Coyrt Judge

August Q"\ , 2022
Charleston, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON
CASE NO.: 2018-CP-10-3286

Karolina Richardson and Krista Richardson,
Plaintiffs,

ORDER GRANTING PLAINTIFF’S
MOTION FOR SANCTIONS
PURSUANT TO RULE 37(b)(2)(C),
SCRCP

V.

)
)
)
)
)
)
)
)
)
)
Mt. Pleasant Square Associates, I, LLC d/b/a )
Oyster Park Apartments, Dewberry Capital )
Corporation, and GREP Southeast, LLC, )
)
)

Defendants.

This matter came before the Court upon Karolina and Krista Richardson’s (“Plaintiffs”)
Motion for Sanctions pursuant to Rule 37(b)(2)(C), SCRCP against Mt. Pleasant Square
Associates, Il, LLC d/b/a Oyster Park Apartments; Dewberry Capital Corporation; and GREP
Southeast, LLC (“Defendants). A hearing was conducted on July 18, 2022, and counsel for the
parties were present. Upon careful consideration of the pleadings, discovery facts, additional
documentation provided by counsel, oral arguments advanced, and South Carolina law, the Court
find Plaintiffs are entitled to sanctions against the Defendants. The Motion is hereby GRANTED.

FINDINGS OF FACT

Plaintiffs have continually requested (in discovery requests, letters, phone calls, emails, at
depositions) that Defendants provide information relating to complaints of mold at Oyster Park.
On Thursday, July 14", 2022, after over three (3) years of discovery, Defense counsel, Ross &
Cristaldi, LLC, became aware of additional relevant documents. Defense counsel immediately
informed Plaintiff’s counsel of the documents and that they would be produced no later than the

next day, July 15", 2022. Defendants submitted documentation relating to an additional 50 — 60
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mold complaints by residents at Oyster Park on the Friday, July 15", 2022, prior to the trial
beginning on Monday July 18, 2022. The instant motion by the Plaintiffs followed.

Plaintiffs’ counsel submitted 12 exhibits in support of the Motion for Sanctions including
numerous requests for the Defendants to provide and produce records of Oyster Park resident’s
complaints of mold. Plaintiffs were forced to file two Motions to Compel on this issue. After a
hearing on the second Motion to Compel, this Court ordered that the Defendants produce the
discovery sought by way of a Form 4 Order entered January 11, 2021. The Defendants were
ordered to produce the documents within 30 days from January 11, 2021. Based on the
Defendants’ last-minute production prior to trial, through no fault of Ross & Cristaldi, LLC, this
court finds they did not comply with the Order.

APPLICABLE STANDARD

If a party fails to obey an order to provide or permit discovery, the trial court may impose
sanctions such as striking pleadings, dismissing the action, or rendering a default judgment. Rule
37(b)(2)(C), SCRCP.

In determining the appropriateness of a sanction, the court should consider such factors as
the precise nature of the discovery and the discovery posture of the case, willfulness, and degree
of prejudice. See Laney v. Hefley, 262 S.C. 54, 202 S.E.2d 12 (1974). Where the sanction would
be tantamount to granting a judgment by default, the moving party must show bad faith, willful
disobedience, or gross indifference to its rights to justify the sanction. Baughman v. American Tel.
& Tel. Co., 306 S.C. 101, 410 S.E.2d 537 (1991).

“An award of attorney’s fees and costs is within the sound discretion of the trial court and
will not be reversed on appeal absent abuse of that discretion.” McMillian v. Morin, 319 S.C. 331,

461 S.E.2d 43, 45 (1995).
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The six factors to consider in determining if an award of attorney fees is reasonable are:
(A) the nature, extent, and difficulty of the case, (B) the time and labor necessarily devoted to the
case, (C) professional standing of counsel, (D) contingency of compensation, (E) beneficial results
obtained, and (F) customary legal fees for similar services. See, e.g., Taylor v. Medenica, 331 S.C.
575, 503 S.E.2d 458 (1998).

Plaintiffs requested that the answers of Defendants be struck, and that Defendants be
entered into default. The Court declines to strike the answer of Defendants.

However, due to the length of this case, the years of litigation, the time that it has taken for
Defendants to produce the information they produced on the eve of trial, and the prejudice resulting
to Plaintiffs and their counsel, | do find that Plaintiffs are entitled to the sanction of an award of
attorneys’ fees and costs against Defendants.

Counsel for Plaintiffs has submitted an Affidavit of Attorneys’ Fees and costs to the Court.
Based on that Affidavit and this motion, the Court grants Plaintiffs the sanctions of attorneys’ fees
and costs against Mt. Pleasant Square Associates, Il, LLC d/b/a Oyster Park Apartments;
Dewberry Capital Corporation; and GREP Southeast, LLC, joint and severally.

After careful consideration of the factors expressed in Taylor v. Medenica, 331 S.C. 575,
503 S.E.2d 458 (1998), and the Affidavit of Clayton B. McCullough Esq., | find that the attorneys’
fees and costs requested by Plaintiffs are reasonable based on the (A) the nature, extent, and
difficulty of the case, (B) the time and labor necessarily devoted to the case, (C) professional
standing of counsel, (D) contingency of compensation, (E) beneficial results obtained, and (F)
customary legal fees for similar services. Defendants are hereby ordered to pay the attorneys’ fees
and litigation costs resulting from Defendants’ failure to timely submit and supplement discovery

requested by Plaintiffs and previously ordered by this Court.
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THEREFORE, IT IS HEREBY ORDERED THAT Plaintiffs’ Motion for Sanctions

against Defendants, pursuant the Rule 37(b)(2)(C) SCRCP, is GRANTED and:

1) Defendants are hereby ordered to reimburse Plaintiffs (by and through their
counsel) for the following attorneys’ fees and costs within five (5) days of the date
of this order, as a sanction, as a joint and several sanction against Mt. Pleasant
Square Associates, 1l, LLC d/b/a Oyster Park Apartments; Dewberry Capital
Corporation; and GREP Southeast, LLC, in the total amount of $25,200.00:

a. Plaintiffs’ payment to Rosen Litigation Technology Consulting $2,250.00 for
computer forensic services relating to Defendants” May 5, 2022, ESI document
production;

b. Fees of Clayton B. McCullough Esq., resulting from twenty-five (25) hours
incurred reviewing Defendants’ May 5, 2022 and July 15, 2022 document
productions in this matter, totaling $11,250; and

c. Fees of Clayton B. McCullough’s paralegal, Alicia Terwilliger, resulting from

sixty (60) hours incurred reviewing Defendants’ May 5, 2022 and July 15, 2022
document productions in this matter, totaling $11,700.

IT IS ORDERED.

Jennifer B. McCoy
Presiding Circuit Court Judge

December , 2022
Charleston, South Carolina
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Charleston Common Pleas

Case Caption: Karolina Richardson, plaintiff, et al VS Mt Pleasant Square
Associates || LLC, defendant, et a
Case Number: 2018CP1003286

Type: Order/Other

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2022-12-08 10:19:03 page 5 of 5
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

CIVIL ACTION NO.: 2018-CP-10-03286

N N N

COUNTY OF CHARLESTON

Karolina Richardson and Krista Richardson,
PLAINTIFFS,

ORDER DENYING DEFENDANTS’
MOTION TO ALTER OR AMEND
ORDER AND/OR MOTION TO
RECONSIDER

Mt. Pleasant Square Associates, I, LLC
d/b/a Oyster Park Apartments, Dewberry
Capital Corporation, and GREP
Southeast, LLC,

DEFENDANTS.

N N N N N N N N N N N N N N N N

Defendants filed a Motion to Reconsider this Court's Order granting Plaintift's
Motion for Sanctions which took place immediately prior to the jury trial of this
case. The motion to reconsider was heard before this court on January 19, 2023 in
the virtual courtroom. “The purpose of Rule 59(e), SCRCP, to alter or amend the
judgment is to request the trial judge to reconsider matters properly

encompassed in a decision on the merits.” Arnold v. State, 309 S.C. 157, 172, 420

S.E.2d 834, 842 (1992). “ A party may wish to file such a motion when she believes
the court has misunderstood, failed to fully consider, or perhaps failed to rule on
an argument or issue, and the party wishes for the court to reconsider or rule on

it. A party must file such a motion when an issue or argument has been raised,
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but not ruled on, in order to preserve it for appellate review.” Elam v. South

Carolina Dept. of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004) (emphasis in

original). “A party cannot use a motion to reconsider to present an issue he could

have raised prior to judgment but did not.” Anderson Memorial Hosp., Inc. v.

Hagen, 313 S.C. 497, 498, 443 S.E. 2d 399, 400 (Ct. App. 1994) (citing C.A.H. v.

L.H.,3155.C. 389, 434 S.E. 2d 268 (1993)); See also Arnold v. State, 309 S.C. 157,

172-73, 420 S.E.2d 834, 842 (1992).

In their Motion, Defendants state that this court erred by not "requir[ing] the
Plaintiff to present admissible evidence that there were documents produced on
July 15, 2022, that had not been previously produced and available to Plaintiffs'
counsel." At the time of trial, it was presented to this court, and agreed upon by
Defense counsel, that documents sought during the course of discovery and
ultimately ordered via cumbersome technology searches, were actually available
in notebooks which sat in the office of the apartment complex at issue. Defense
counsel presented to the court that she became aware of the existence of the
documents, for the first time, when she was talking to an office employee in
preparation for trial the Thursday before trial. Defense counsel also indicated
that she was not the first counsel of record for the Defendants. Additionally,
Plaintiff's counsel agreed that she immediately made him aware of the

documents and produced them as soon as possible thereafter, but nonetheless

98¢2€00TdI8T0Z#3ASVYD - SY3ATd NONINOD - NOLSITIVHO - INd 0p:€ 90 unf €20¢ - d37114 ATIVIOINOYLO3 13





days before trial. While the court appreciates the position Defense counsel found
herself in immediately prior to trial, as well as her candor to the court, it was
apparent to the court that a long and tenuous discovery exploration was
launched that should not have been.

Defendants also argue that paralegal fees should not be reimbursed, pursuant

to O'Shields v. Columbia Automotive, LLC, 435 S.C. 319 (Ct. App. 2021).1 This

court's reading of that language in the O'Shields case, however, reveals the
court's emphasis on the word "redundant," as the context provides that the Court
of Appeals was addressing the issue of recovery of fees on multiple claims. The
case does not address the validity of paralegal fees.

As to the Defendants' argument that this court had no authority to place a
time limitation on the Defendant's payment, the deadline was not an effort to
circumvent any party's ability to appeal. It merely served as a deadline to pay.

Accordingly, Defendant’s motion is hereby DENIED.

AND IT IS SO ORDERED.

ELECTRONIC SIGNATURE PAGE TO FOLLOW

1 “The circuit court may exclude fees incurred after the date of the September 2016
settlement offer. The circuit court should eliminate any redundant fees, improper cost, and

paralegal fees as it had in the previous award.” O'Shields v. Columbia Auto., LLC, 435 S.C.
319, 340,867 S.E.2d 446, 457 (Ct. App. 2021), reh'g denied (Oct. 26, 2021), cert. granted
(Sept. 7, 2022).
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Charleston Common Pleas

Case Caption: Karolina Richardson, plaintiff, et al VS Mt Pleasant Square
Associates || LLC, defendant, et a
Case Number: 2018CP1003286

Type: Order/Other

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2023-06-06 15:32:32 page 4 of 4
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CERTIFICATE OF SERVICE

Pursuant to Section (d)(1) of the Supreme Court’s Order RE: Methods of Electronic
Filing and Service Under Rule 262 of the South Carolina Appellate Court Rules (As Amended
May 6, 2022), the undersigned employee of the Lindemann Law Firm, P.A., counsel for the
Appellants, does hereby certify that service of the Amended Notice of Appeal was made upon
all counsel of record by email only this the 20th day of June 2023 as follows:

Clayton B. McCullough, Esquire
McCullough Khan, LLC
Email: clay@mklawsc.com

Jeffrey A. Ross, Esquire
Emily C. Sheets, Esquire
Ross & Cristaldi, LLC
Email: jross@rclawsc.com
Email: esheets@rclawsc.com

s/ Andrew F. Lindemann
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