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QUESTION PRESEl\fTED 

The Court has asked the parties to 
address the followmg question 
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Wililamson v Mazda Motor of AmeTlca, 
Inc, 562 U S _, 131 S Ct 1131,_ 
L E 2d (2011), have on the Court's 
prior deCISion m this case? 
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I~TRODUCTION 

The answer to the questIOn framed by thIS Court's supplemental bnefing order IS 

that, to the extent that the Supreme Court's decIsIon m Wllhamson v Mazda Motor of 

America Inc, 131 S Ct 1131 (2011), has any Impact on the Court's pnor declSlon m 

thIS case, Wlllzamson only confirms that the result thIS Court reached was correct 

ThIS Court preVIOusly held that Pnester's state-law tort claIms agamst Ford were 

preempted by Federal Motor VehIcle Safety Standard ("FMVSS") 205 Priester v 

Cromer, 388 S C 425, 697 S E 2d 567 (2010) In reachmg that conclUSIOn, thIS Court 

faIthfully applIed the framework establIshed by Geler v American Honda Motor Co , 529 

US 861 (2000), for determmmg when a FMVSS preempts state-law tort claIms, and 

carefully exammed the regulatory hIstory of FMVSS 205 and statements by the NatIOnal 

HIghway Traffic Safety AdmmistratIOn ("NHTSA") concernmg the objectives of that 

rule In domg so, the Court recogmzed that NHTSA delIberately proVIded manufacturers 

WIth "a range of chOIces among dIfferent types of glazmg matenals" to advance 

sIgmficant federal obJectIves-mcludmg promotmg the safety of belted occupants-and 

that allowmg thIS SUIt to go forward "would stand as an obstacle to achIevmg the 

purposes and objectives of [FMVSS] 205" 388 SCat 433, 697 S E 2d at 571 In 

partIcular, the Court recogmzed that NHTSA has concluded that tempered glass "IS safer 

for vehIcle occupants weanng seat belts, where the nsk of ejection IS reduced, because It 

prOVIdes less nsk of addItional mJunes" 388 SCat 430, 697 S E 2d at 569 

In Williamson, the Supreme Court held that a dIfferent FMVSS governmg the 

deSIgn of seat belts rather than glass types for wmdows-FMVSS 208-did not preempt 

a state-law tort SUIt Because the Court's deCISIOn m Wllhamson mvolved a dIfferent 



IegulatIOn, the decIsIOn nece~sanly has no bedrmg on thIS Court's mterpretatIOn of the 

Important federal objectIves of FMVSS 205 Indeed, Wzlhamson nowhere mentIOn" 

FMVSS 205 or ItS regulatory objectIves Moreover, Wzllzamson reaffirms that Gezer 

governs the analYSIS of whether F MVS~ 205 pref'mpts Pnester's tort SUIt As such, 

Wzllzamson confirms that thIs Court-whIch analyzed the preemptIve effect of FMVSS 

205 under Gezer-applIed the correct legal analYSIS m reachmg ItS pnor deCISIOn And 

because the regulatory factors on WhICh the Court relIed m Wlillamson to find no 

preemptIon under FMVSS 208 are absent from the regulatory record at Issue here 

concernmg FMVSS 205, Wzlhamson prOVIdes no basIs to dIsturb thIS Court's result 

Pnester says that the "most Important lesson of Wzllzamson IS that regulatory 

optIOns, standmg alone, do not exert any preemptIve force," and claIms that thIS pnnciple 

"removes any baSIS for thIS Court's pnor rulmg m the case" Supp Br 12-13 I That 

argument IS d straw man ThIS Court dId not base ItS pnor deCISIon on the premIse that 

FMVSS 205 IS preemptIve merely because It proVIdes an optIon-standmg alone 

Rather, conSIstent WIth the Supreme Court's teachmg m Gezer, the Court looked to the 

regulatory ObjectIves of FMVSS 205-mcludmg safety-and concluded that thIS actIOn 

IS preempted because It "would stand as an obstacle to achlevmg the purposes and 

objectIves of [FMVSS] 205" 388 SCat 433, 697 S E 2d at 571 Wzllzamson only 

confirms the correctness of that reasonmg and at the same tIme, proVIdes no reason to 

second-guess thIS Court's readmg of the "purposes and objectIves of [FMVSS] 205 " 

"Supp Br" refers to the Supplemental Bnef of Appellant filed m thIS case on May 
15, 2011 "F ord Br " refers to the Fmal Bnef of Respondent filed m thIS case on July 16, 
2009 "PI Br" refers to the Fmal Bnef of Appellant filed m thIS case on September 14, 
2009 "R" refers to the Record on Appeal filed m thIS case on June 23, 2009 
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That should end the analysIs of the Impact of Wllhamson on thIS case In her 

supplemental bnef, however, Pnester has gone beyond Wlillamson and the narrow 

questIOn framed by thIS Court's ~upplemental bnefing order Instead, Pnester has taken 

the Supreme Court'~ request to rewnslder thIS case III hght of Wzlhamson, and now seeks 

essentIally to rehtIgate the entIre case She attempts to recast the regulatory obJectIve" of 

FMVSS 205 (an Issue that was not before the Supreme Court III Wllhamson) and renews 

many of the same FMVSS 20S-speclfic arguments that thIS Court preVIOusly rejected 

(WhICh were of course not presented III Wllhamson eIther) Moreover, when It comes to 

Wzlhamson Itself, Pnester now effectIvely asks thIS Court to do what the Supreme Court 

Itself declmed to do III Wzlhamson to dIsmantle Geier by readIllg It III such a narrow and 

case-specIfic way that there can never be preemptIon except on the precise facts 

presented III Geier In dOIllg so, Pnester mlscharactenzes Wlllzamson and falls to account 

for the fact that thIS Court SImply lacks the authonty to do what the Supreme Court Itself 

refused to do III Wzlhamson-stnp Geier of any contIlluIllg force 

FIllally, Pnester bases her pOSItIon III lmge part on pure speculatIon about what 

the Umted States would say if It filed an amICUS bnef III thIS case That speculatIOn 

proVIdes an even less per~ua<;Ive reason for reconsldenng thIS Court's pnor declSlon than 

the amICUS bnefthat the government did file III Wzlhamson ThIS Court properly dechned 

to change ItS declSlon III hght of the government's bnef III Wllhamson (presumably 

because the bnef was addressed to a dIfferent legulatIOn) And there IS no baSIS for thIS 

Comi to reVISit ItS pnor decl::.Ion on the baSIS of Pnester's result-onented speculatIOn 

about what the SohcItor General mIght say If the government filed a bnef III thIS ca<;e 
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Moreover, nothmg the government l.ould say would alter the fact that allowmg Pnester's 

actIon to proceed would frustrate the Important federal objectives ofFMVSS 205 

In short, neIther Wlllzamson nor any of the extra- Wlllzamson arguments made by 

Pnester m her supplemental bnef plOvides any basIs for reaclung a dIfferent result today 

STATEMENT OF THE CASE 

Because Pnester's bnef goes beyond the lImIted questIon presented by thIs 

Court's supplemental bnefing order and seeks essentially to re-lItIgate the entire 

regulatory hIStOry of FMVSS 205, see Supp Br 3-9, we begm by revlewmg the 

regulatory hIStOry and Important federal objectives of FMVSS 205 

A FMVSS 205 And Its Regulatory ObjectIves 

1 Under the NatIOnal Traffic and Motor VehIcle Safety Act of 1966, 49 

USC §§ 30101 et seq ("Safety Act"), Congress dIrected the Secretary of Transportation 

to establIsh federal motor vehIcle safety standards ("FMVSSs") that "shall be practicable, 

[and] meet the need for motor vehIcle safety" 49 USC § 30111(a) The Secretary ha<; 

delegated the authonty to promulgate such FMVSS" to NHTSA 49 C F R § 1 50(a) 

NHTSA promulgated the regulatIOn at Issue m thIS case-FMVSS 20S-pursuant 

to that delegatIOn of authonty FMVSS 205 speCIfies the reqUirements for glazmg 

matenals m vehIcles 49 C F R § 571205 SI (1997) (R P 61) 2 The stated "purpose" 

of FMVSS 205 IS safety-specIfically, "to reduce mJunes resultmg from Impact to 

2 All references to FMVSS 205 are to the 1997 verSIOn of the rule (the year the vehIcle at 
Issue v.as manufactured) See Summary Judgment Order at 4 (R P 4) (applylng 1997 
verSIOn) As relevant here, FMVSS 205 was amended m 1984 to adopt the 1980 verSIOn 
of Amencan NatIOnal Standard Z26 1, see ANS Z26 1-1977 as supplemented by ANS 
Z26 la-1980 (R pp 69-108) See 49 Fed Reg 6732 (Feb 23, 1984) FMVSS 205 
refers to that standard as "ANS Z26," 49 C F R § 571 205 S5 1 1 (R P 61), and all 
references to ANS Z26 are to that verSIOn unle<;s otherwIse noted The 1996 verSIOn of 
ANS Z26 was not adopted until 2003 See 68 Fed Reg 43,964 (July 25, 2003) 

4 



glazmg surfaces, to ensure a necessary degree of transparency m motor vehIcle wmdows 

for dnver VISIbIlIty, and to mmllTIlZe the po~sIblhty of occupants bemg thrown through 

the vehIcle wmdows m collIsIOns" Id § 571 205 S2 (R p 61) FMVSS 205 dehberately 

provIdes manufacturers wIth the optIOn to mstall sIde wmdo\\-s made eIther wIth 

tempered glass or so-called "advanced glazmg" matenals-a term used for lammated 

glass and certam glass-plastIc matenals-If the glass meets certam reqUIrements Id 

§ 571 205 S5 1 1 (R pp 61-62) 

FMVSS 205 states that manufacturers "shall conform" to the safety code 

developed by the Amencan NatIOnal Standards InstItute and expbcItly mcorporates 

Standard Z26-"ANS Z26" 49 C F R § 571 205 S5 1 1 (R P 61), see Id § 571 205 

S5 1 1 6 (R p 63) ("Ex("ept as otherwIse specIficall) proVIded by thIS standard, glazmg 

for use m multIpurpose passenger vehIcles shall conform to the reqUIrements for glazmg 

for use m trucks as ~pecIfied mANS Z26") ANS Z26, m turn, provIdes manufacturers 

WIth the optIOn of mstallmg tempered glass or advanced glazmg m sIde wmdows 

ANS Z26 specIfies performance tests-such as Impact and VISIbIlIty-that 

glazmg matenals must pass m order to be used m specIfied locatIOns m motor vehIcles 

It specIfically lIsts both tempered and lammated glass as approved matenals The key 

dIfference between them IS how they respond to Impact Lammated glass conSIsts of 

two or more sheets of glass held together by an mtervenmg layer or layers of plastIc 

matenal," and It "wIll crack and break under suffiCIent Impact, but the pIeces of glass 

tend to adhere to the plastIc and not to fly, If a hole IS produced, the edges are lIkely to be 

less Jagged than would be the case WIth ordmary glass" ANS Z26 Foreword (R p 73) 

Tempered glass on the other hand, "consIsts of a smgle sheet of speCIally treated plate, 

5 



sheet, or float glass," and "[ w )hen broken at any pomt, the entIre pIece Immediately 

breaks mto mnumerable small pIece~, whIch may be descnbed as granular, usually WIth 

no large jagged edges" Id See also Prze<;ter, 388 Seat 429-30, 697 S E 2d at 569 

Because of these charactenstIcs, each glazmg matenal "possesses Its own 

dIstmCtIve safety charactenstIcs' ANS Z26 Foreword (R p 73) The text of ANS Z26 

explams further why It allows multIple types of glazmg "One safety glazmg matenal 

may be supenor for protectIOn agamst one type of hazard, whereas another may be 

supenor agamst another type Smce aCCIdent condItIons are not standardIzed, no one 

type of safety glazmg matenal can be shown to possess the maXImum degree of safety 

under all condItIons, agamst all conceIvable hazards" ANS Z26 § 2 2 (R P 79) 

2 From 1988 to 2001, NHTS A. evaluated whether to reqUIre manufacturers 

to use advanced glazmg on SIde wmdows, pnmanly to protect agamst the ejectIOn of 

unbelted occupants m crashes In 1988, NHTSA Issued two Advance NotIces of 

Proposed Rulemakmg ("ANPRMs") announcmg that It was considenng proposed 

reqUIrements mcludmg glazmg reqUIrements, to reduce the nsk of ejectIOns m crashes 

where SIde vehIcle protectIOn was a factor See 53 Fed Reg 31,712, 31,714 (Aug 19, 

1988), 53 Fed Reg 31,716, 31,718 (Aug 19, 1988) In response, NHTSA receIVed 

numerous comments, mcludmg those questIonmg "whether [eJectIon mItIgatIon glazmg] 

would actually mcrease mjunes to belted occupants due to head mjury, neck loadmg, and 

laceratIons" See 67 Fed Reg 41,365,41,366 (June 18,2002) (summanzmg comments 

on 1988 ANPRMs), see also Paul Atelsk et ai, NHTSA, EjectIOn MItIgatIOn Usmg 

Advanced Glazmg A Status Report at 2-2 (Nov 1995) ("1995 Report") (R p 405) 

(discussmg comments m response to 1988 ANPRMs and statmg "[n]ot only was It not 
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clear that ejectIOn mItIgatmg plastIc would reduce mJunes and fatalItIes, but questIOns 

arose as to whether thIS matenal would actually mcrease mJunes") 

In 1991, Congress mandated that the Secretary of TransportatIOn commence 

mlemakmg on protectmg vehIcle occupants from rollover accIdents NatIonal HIghway 

Traffic Safety AdmImstratIOn AuthonzatIOn Act of 1991, Pub L No 102-240, § 2503, 

105 Stat 1914, 2083 (1991) To satIsfy that mandate, NHTSA Issued an ANPRM 

seekmg data to assIst the agency m determmmg the feasIbIlIty of developmg standards to 

reduce the frequency of rollovers and the number and seventy of mJunes resultmg from 

rollovers 57 Fed Reg 242, 243 (Jan 3, 1992) One potentIal countermeasure, among 

many, on whIch NHTSA sought comment was "Improved glazmg" Id at 250 NHTSA 

then Issued a planmng document, 57 Fed Reg 44,721 (Sept 29, 1992), WhICh lIsted the 

possIbIlIty of advanced glazmg on sIde wmdows The agency agam receIved comments 

questIOmng whether advanced glazmg on sIde wmdows would cause addItIonal contact 

mJunes See 67 Fed Reg at 41,366 (summanzmg 1992 comments) 

NHTSA contmued to study advanced glazmg as a potentIal ejectIOn mItIgatIOn 

measure Safety concerns based on the potentIal for advanced glazmg to mcrease neck 

mJunes to occupants wearmg seat belts (who are not typIcally ejected) were promment 

throughout NHTSA's studIes NHTSA's 1995 Report concluded "Smce ejectIon 

mItIgatmg glazmgs WIll generally allow for greater contact tIme between the head and 

glazmg than conventIOnal SIde wmdows, there IS a potentIal for an mcreased nsk of 

senous neck mJury from such contact" 1995 Report at 5-3 (R P 432), see also Id at 7-1 

(R p 455) NHTSA's 1999 Report lIkeWIse found that despIte "wIde vanabIlIty" m the 

neck measurements from Impacts mto glazmgs, "Impacts WIth tempered glass resulted m 
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lower neck shear loads and moments than those wIth advanced glazmgs In each ca~e, 

tempered glass Impacts produced the lowest neck mjury measurements" 65 Fed Reg 

44,710, 44,711 (July 19, 2000) (descrIbIng Donald Wlllke et aI, NHTSA, EjectIOn 

MItIgatIOn Usmg Advanced Glazmg Status Report II (Aug 1999) ("1999 Report")), see 

also 1999 Report at V 111 , 29, avazlable at http Iintl bts gov/hbl 

17000/17300117348,PB2001101002 pdf 

When NHTSA concluded ItS studIes In 2001, the agency's safety concerns for 

belted passengers prevaIled In the House of RepresentatIves' Conference Report on 

H R 4475, the Department of TransportatIon and Related AgenCIes ApprOprIatIOn Act of 

2001, Congress observed that NHTSA had been studymg advanced glazmg as an ejectIOn 

preventIOn measure smce 1991 and dIrected NHTSA to Issue a final report on advanced 

glazIng for sIde WIndows See H R Rep No 106-940, at 117 (2000) (Conf Rep) 

NHTSA Issued that report In August 2001 See Donald Wlllke et ai, NHTSA, EjectIOn 

MItIgatIOn Usmg Advanced Glazmg Fmal Report (Aug 2001) ("Fmal Report") (R pp 

226-91) In that report, NHTSA confirmed ItS prIor research that "Impacts mto currently­

used tempered sIde glaZIng resulted m lower neck stresses and lower neck bendmg 

around the neck JunctIon and torso, due to Impacts mto advanced glazmg" FInal Report 

at x (R p 235) "In other words," NHTSA concluded, "advanced sIde glazmg appears to 

Increase the rIsk of neck Injury" Id see also Id at 36 (R p 272), 54 (R p 290) 

In lIght of these findmgs, NHTSA defimtIvely rejected the pOSSIbIlIty ofrequmng 

advanced glaZIng m lIeu of tempered glass Such a reqUIrement also would have gone 

agaInst NHTSA's core objectIve of IncreasIng seat belt use See GeIer, 529 U S at 875, 

877 Thus, NHTSA's 2001 Fmal Report stated "The agency IS extremely reluctant to 
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pursue a reqUirement that may mcrease mjury nsk for belted occupants to provIde 

enhanced safety benefits pnmanly for unbelted occupants, by preventmg theIr ejectIon 

from the vehIcle" Fmal Report at x (R p 235) (emphasIs added), see also ld at 54 (R 

p 290) Accordmg to NHTSA, the safety of passengers weanng seat belts was a "critical 

factor" Id at 53-54 (R pp 289-90) (emphasIs added) ("Smce the benefits of ejectIOn 

mItIgatIOn occur pnmanly for unbelted occupants, a cntIcal factor m thIS research 

program was to mvestIgate any possIble mjury nsk, partIcularly for belted occupants ") 

As a result of these safety concerns, NHTSA determmed "It IS more appropllate to 

devote ItS research and rulemakmg efforts to projects other than ejectIOn mItIgatIOn 

through advanced glazmg Thus, the agency wIll not contmue to examme a potentIal 

reqUirement for advanced SIde glazmg" Id at x (R p 235), see also ld at 54 (R P 290) 

Instead, "WIth the advent of other ejectIOn mItIgatIon systems, partIcularly SIde aIrbag 

curtams, the agency wIll contmue to explore the feaslbIhty of ejectIOn mItIgatIOn,' but 

wIll ShIft ItS focus 'from advanced glazmg to development of more comprehensIve, 

performance-based test procedures" Id at Xl (R P 236), see also ld at 54 (R p 290) 

Side curtam aubags, for example, offered the potentIal of preventmg ejectIOns whIle 

protectmg belted passengers from the Impact With lammated glass Such technology, 

however, was not feaSIble when the vehIcle m thIS case was manufactured (1997) 

Less than a year after It Issued ItS 2001 Fmal Report, NHTSA formally termmated 

ItS pendmg rulemakmg on the Issue of advanced glazmg 67 Fed Reg at 41,367 In ItS 

termmatIOn notIce, NHTSA CIted "[t]wo pnmary reasons" for wlthdrawmg the ANPRMs 

(1) "the advent of other ejectIOn mItIgatIOn systems, such as SIde air curtams and the need 

to develop performance standards for them," and (2) "the fact that advanced Side glazmg 

9 



m some cases appears to mcrea<;e the rIsk of neck mjury" Id NHTSA cIted cost 

concerns as an addItIonal, but not prImary, reason dS well Id 

3 In January 2011, NHTSA adopted a new regulatIOn-FMVSS 226-to 

estabhsh ejectIon m tigatIOn standards "to reduce the partIal and complete ejectIOn of 

vehIcle occupants through SIde wmdows m crashes" Federal Motor VehIcle Safety 

Standards, EjectIOn MItIgatIOn, Phase-In Reportmg ReqUIrements, IncorporatIon oy 

Reference, Fmal Rule, 76 Fed Reg 3212, 3212 (Jan 19, 2011) ("2011 Fma1 Rule') 

LIke NHTSA's prIor efforts to encourage manufacturers to approach the nsk of ejectIOn 

through a mIx of measures, the 2011 Fmal Rule establIshed a "performance-onented" 

standard "to provIde substantIal flexIbIhty to vehIcle manufacturers m developmg or 

enhancmg ejectIOn mItIgatIOn countermeasures" Id at 3219 The rule states that 

NHTSA "antIcIpates that manufacturers WIll meet the standard by modIfymg eXIstmg 

SIde Impact aIr bag curtams, and possIbly supplementmg them WIth advanced glazmg " 

Id at 3212 (emphaSIS added) SIgmficantly, however, the rule prohIbItS manufacturers 

from usmg "movable glazmg alone to meet the reqUIrements of the standard" Id at 

3219 (emphasIs added) 3 As NHTSA dId for front aubags dunng the 1980s, the rule also 

adopts a four-year phase-m penod, WhICh does not begm untIl 2013 Id at 3297 

B Factual Background And Procedural HIstory 

1 Pnester filed thIS products habilIty SUIt under state law based on a car 

aCCIdent that occurred m the early mornmg on August 17, 2002 Pnester's son, James 

3 The 2011 Fmal Rule states "No vehIcle shall use movable glazmg as the sole means of 
meetmg [the ejectIOn mItIgatIOn performance reqUIrements ]") 76 Fed Reg at 3297 
(S4 2 1 1), see Id at 3219 ("NHTSA determmed after consIdenng real-world field data 
on advanced glazmg that movable advanced glazmg alone would not be a satIsfactory 
ejectIon mItIgatIon countermeasure for SIde wmdow opemngs ") 
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Lloyd Pnester, was rIdmg wlthout a ')eat belt m the rear seat ofa 1997 Ford F-150 plckup 

truck As wa~ true of all plCkup trucks on the roads at that tIme, the vehIcle had tempered 

glass m the sIde wmdows (whIch were movable) fhe drIVel and Pnester, both under 21 

years of age, were mtoxicated at the tIme The drIver was speedmg and lost control of 

the vehIcle as he rounded a bend m the road near St George, South CarolIna The pIckup 

truck went off the road mto a ravme and rolled several tImes Pne')ter was ejected from 

the vehIcle and dIed at the scene Summary Judgment Order at 1-2 (R pp 1-2) 

2 Pnester filed SUIt m the Court of Common Pleas, allegmg that Ford's use 

of "mappropnate glazmg matenals whIch would [not] retam occupants mSIde the vehIcle, 

and whIch would not shatter on Impact" breached the warranty and rendered the pIckup 

truck defectIve and unreasonably dangerous Complamt ~~ 22-27 (R pp 20-21) 

Pnester's sole claIm was that Ford used the wrong type of glazmg m the rear sIde, 

movable wmdow through WhICh Pnester WdS ejected Pnester argued that Ford was 

reqUIred "to mstalliammated glass" (1 e advanced glazmg) rather than tempered glass m 

the vehIcle's sIde wmdows Supp Br 1,9 Pnester dId not allege, and has never alleged 

that the tempered glass Ford used faIled to meet the specIficatIOns m FMVSS 205 Nor 

has Pnester alleged that Ford should have used other mItIgatIOn measures such a<; sIde 

Impact airbags (WhIch Pnester acknowledges were not feaSIble for the vehIcle at Issue, Id 

at 8 n 3) Rather, FrIester seeks to Impose on Ford by tort-law an "advanced glazmg 

alone" reqUIrement for movable SIde wmdows that IS dIrectly at odds WIth the regulatory 

ObjectIves of FMVSS 205-and, mdeed, IS now expressly prohibited by NHTSA's 2011 

Fmal Rule on ejectIOn mItIgatIOn measures 76 Fed Reg at 3219 
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Ford moved for summary Judgment on the ground that FMVSS 205 preempts 

PrIester's tort clatms The Court of Common Pleas for the County of Orangeburg granted 

the motIon, relymg on Geier The court reasoned that, as m Geler, NHTSA's "deCISIOn 

to proVIde deSIgn optIons to automobIle manufacturers was made WIth specific pohcy 

objectlves m mmd Indeed the safety and reguiatorv polzcy concerns motIvatmg NHTSA 

to retam the tempered glass optIOn under FMVSS 205 are no less clear and compelhng 

than the JuStIficatIOns for NHTSA's paSSIve restramt optIOns under FMVSS 208 

recogmze[ d] m Geler" Summary Judgment Order at 6 (R p 6) (emphaSIS added) 

The court correctly desCrIbed NHTSA s declSlon as based on safety concerns 

NHTSA concluded from the avaIlable eVIdence that removal of the 
tempered glass optIOn could "mcrease mJury rIsk for belted occupants" 
and was, therefore, a poor trade for provIdmg a potentIal benefit for 
'unbelted occupants As such, NHTSA preserved the tempered glass 
optIOn because It mIght benefit mdIvIduals who use the safety eqUIpment 
NHTSA reqUIres Ie, occupants who choose to use theIr seat belts Smce 
the deCISIOn to allow manufacturers to use tempered glass was made WIth 
pohcy reasons m mmd, It IS an authOrItatIve message of federal pohcy and 

I 

IS preemptIve of state law to the contrary 

Id at 15 (R P 15) (CItatIOns omItted) 

3 Ihis Court affirmed 388 S C 425, 697 S E 2d 567 The Court fatthfully 

looked to and apphed GeIer as controlhng precedent As thIS Court correctly explamed, 

GeTer held that FMVSS 208 preempted a state law products habilIty claIm that ehmmated 

one of the optIOns permItted by the standard because the "Department of TransportatIOn 

delIberately prOVIded the manufacturer WIth a range of chOIces among dIfferent paSSIve 

restramt deVIces to be gradually mtroduced" Id at 431, 697 S E 2d at 570 And, as thIS 

Court recogmzed, the reason for that dehberate pohcy was to "'promote [RegulatIOn] 

208 s safety obJectIv:::s '" Id (quotmg Geier, 529 U S at 875) 
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The Court then found that the same two key features of the regulatIOn m Geier 

were present as to FMVSS 205 FIrst, the Court found that the "purpose of [FMVSS 205] 

IS to provIde an automobIle manufacturer WIth a range of chOIces among dIfferent types 

of glazmg materIals" Id at 433,697 S E 2d at 571 And second, It correctly recogmzed 

that NHTSA purposefully preserved the optIOn of usmg tempered glass for safety 

reasons ThIS Court explamed that tempered glass "IS safer for vehIcle occupants wearIng 

seat belts, where the rIsk of ejectIOn IS reduced, because It proVIdes less rIsk of addItIonal 

mJurIes' Id at 429-30, 697 S E 2d at 569 The Court also recogmzed that NHTSA 

declIned to reqUIre advanced glazmg because ten years of studymg the potentIal use of 

advanced glazmg m SIde wmdows had led the agency to conclude that "advanced glazmg 

mcreased the rIsk of neck and back InJUrIeS m rollover accIdents" Id at 430, 697 S E 2d 

at 569 Accordmgly, thIS Court recogmzed, "NHTSA was 'extremely reluctant to pursue 

a reqUIrement that may mcrease mJury rIsk for belted occupants to proVIde safety benefits 

prImarIly for unbelted occupants, by preventmg theIr ejectIOn from the vehIcle,' and thus, 

'the agency wIll not contmue to examme potentIal regulatory reqUIrement for advanced 

SIde glazmg , , Id at 430,697 S E 2d at 570 (CItatIOn omItted) 

In concludmg that FMVSS 205 preempted PrIester's tort claIm, thIS Court also 

pomted to Morgan v Ford Motor Co, 680 S E 2d 77 (W Va 2009), and Lake v 

MemphiS Landsmen L L C, No W2009-00526-COA-R3-CV, 2010 Tenn App LEXIS 

200 (Mar 15, 2010) 4 388 SCat 432-33, 697 S E 2d at 571 Both the Morgan and Lake 

courts found that, under Geier, FMVSS 205 preempted tort lIabIlIty for the use of 

4 The Lake case was later remanded for reconSIderatIOn m lIght of Wzlhamson See 
Lake v MemphiS Landsmen L L C, No W2009-00526-SC-RII-CV, 2011 Tenn LEXIS 
312 (Mar 24, 2011) It remams pendmg on remand 
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tempered glass because NHTSA's declSlon to gIve manufacturers an opnon betwe~n 

tempered and lammated glass furthered NHTSA's safety obJectlves The West VIrgmia 

Supreme Court m Morgan held that the Issue was "controlled by GeIer, because the 

NHTSA made a publIc polIcy decIsIOn to not mandate advanced glazmg m sIde wmdows 

because of safety concerns" tled to advanced glazmg 680 S E 2d at 94 5 

LIkeWIse, the Court of Appeals of Tennessee m Lake found that "there IS a federal 

polIcy that allows the optIOn to use tempered glass m sIde wmdows" 2010 Tenn App 

Lr:XIS 200, at *24 NHTSA "left the optIOns for glass open so that manufacturers could 

choose the safety features that best accomphshed both purposes" of FMVSS 205, to 

"prevent both ejectIon and mJunes resultmg from impact" Id NHTSA's deCISIOn was 

based m sigmficant part on "a safety decision, as studIeS showed an mcrea<;ed nsk of 

neck mJury upon impact WIth the advanced glazmg" Id at *24-25 Because NHTSA 

deliberately gave manufacturers the optIOn to choose for safety reasons, the Lake court 

held that a state tort rule requmng lammated glass m Side wmdows would "serve as 'an 

obstacle to the accomplishment and executIOn of a federal policy" Id at *26 (quotmg 

GeIer, 529 U S at 881) ThIS Court agreed, holdmg that Imposmg tort lIabilIty for usmg 

tempered glass m Side wmdows "would stand as an obstacle to achievmg the purposes 

and obJectlves of RegulatIOn 205" 388 SCat 433,697 S E 2d at 571 

4 Pnester petItIOned for certwran WhIle that petItIon was pendmg, the 

Umted States Supreme Court deCided Wzlhamson v Mazda, 131 S Ct 1131 (2011) In 

Wdhamson the Court held that FMVSS 208, 49 C F R § 571 208 (1993}-whiCh gIves 

5 Pnester contends that Morgan found preemptIOn "based on the mere eXistence of an 
options standard" Supp Br 14 But Pnester ignores Morgan's ultimate conclUSIOn, as 
quoted above, that NHTSA prOVided both optIOns for safety reasons 680 S E 2d at 94 
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manufacturers the optIOn of mstallmg eIther a lap-and-shoulder seat belt or lap-only seat 

belt m certaIn rear seatIng posItions of vehicles--did not preempt a state tort law claIm 

seekIng to hold manufacturers lIable for mstaillng one type of seat belt Instead of the 

other option 131 S Ct at 1134 In so holdmg, the Court reaffirmed that Geier 

establIshes the legal framework for analyzIng preemption claims under the Safety Act, 

and held-based on ItS assessment of the regulatory hIStOry of FMVSS 208-that 

allOWIng Pnester's actIOn to proceed m Wlllzamson would "not 'stan[d] as an obstacle to 

the accomplIshment of the full purposes and obJectives' of federal law " 131 S Ct at 

1139-40 (alteratIOns m ongInal) (quotIng Hmes v Davldowltz, 312 U S 52,67 (1941» 

On February 28, 2011, the Supreme Court granted the petition for certIOran In thIS 

case, vacated thIS Court's Judgment, and remanded the case "for further consIderatIOn m 

lIght of Wllhamson" Przester v Ford Motor Co, 131 S Ct 1570 (2011) Shortly 

thereafter, thIS Court Issued an order directmg the partIes to address "what Impact, If any, 

Wlllzamson may have on thIS case" Order at 1 (Apr 7,2011) 

SUMMARY OF ARGUMENT 

To the extent that It has any Impact on thIS case, the Supreme Court's deCISIOn In 

Wlllzamson only underscores the correctness of thIS Court's pnor deCISIOn holdIng that 

Pnester's state-law tort actIOn IS preempted by FMVSS 205 

I ThIS Court's pnor deCISIon IS based on a faIthful applIcation of Geier to 

the regulatory record and objectives underlymg FMVSS 205 Williamson only 

strengthens that deCISIon because, m Wlllzamson, the Supreme Court reaffirmed that 

Geier controls the preemption analYSIS under the Safety Act Pnester argues that the 

"most Important lesson of Wzlhamson IS that regulatory options, standIng alone, do not 
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exert any preemptIve force" Supp Br 12 But thIS Court dId not base ItS pnor deCISIOn 

on the premIse that "optIons alone" are preemptIve Rather, the Court held that Pnester's 

tort smt IS preempted because allowmg It to proceed would frustrate the Important federal 

objectives of FMVSS 205, mcludmg safety That IS the analYSIS compelled by Geler­

and Wilhamson only cements that conclusIOn ThIS Court should reject Pnester's attempt 

to recast Geier and stnp It of any contmumg sIgmficance by deemmg It "SUl genens" and 

"stnctly lImIted to ItS facts" Supp Br 20 The Supreme Court declIned SImIlar efforts 

m Wzlhamson to effectIVely overrule Geier, and Pnester's argument IS sImply an effort to 

have this Court dIsmantle Geier But only the Supreme Court can overrule ItS deCISIons, 

and m Wzlhamson the Supreme Court reaffirmed-rather than debased-Geier 

II Wllhamson provIdes no baSIS for reconsidenng thIS Court's mterpretatIOn 

of FMVSS 205 and ItS regulatory objectives because that declSlon mvolved a dIfferent 

FMVSS (FMVSS 208) WIth a dIfferent regulatory hIStOry But the factors that the 

Supreme Court emphasIzed m Wlllzamson all pomt to a conclusIOn of preemptIOn on the 

dIfferent regulatory record here FIrSt, the Wlihamson Court found that the Department 

of TransportatIOn ("DOT") dId not grant manufacturers the seat belt optIOn at Issue to 

advance any SIgnIficant safety objective and emphaSIzed that DOT had actually 

"encouraged manufacturers" to mstall lap-and-shoulder belts By contrast, as thIS Court 

correctly concluded nIts pnor declSlon, safety was a paramount objectIve for the option 

granted by FMVSS 205 And far from encouragmg manufacturers to mstall lammated 

glass m SIde wmdows, NHTSA stated that It was "extremely reluctant" to do so because 

of ItS sIgmficant safety concerns about lammated glass Second, the Wllhamson Court 

concluded that the seat belt optIon was not deSIgned to promote technologIcal 
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development or a mIX of devIces By contrast, as was true for the optIOn at issue m 

Geler, a key purpose of the optIOn at Issue here was to foster the development of new and 

more comprehensIve ejectIon mItigatIOn systems such as those mcludmg sIde Impact 

aIrbags And thIrd, the Wilham 'IOn Court concluded that the seat belt optIOn was 

ultImately drIven by cost-benefit consIderatIOns By contrast, safety, not costs, was a 

"cntlcal factor" m adoptmg and mamtammg the optIon at Issue here 

III NeIther Pnester's speculatIOn about what the SolIcItor General mlght say 

If the Umted States filed a bnefm thIS case nor the 2011 ejectIOn-mItIgatIon rule provIdes 

any reason for reversmg thIS Court's pnor deCISIOn eIther In the pnor appeal, thIS Court 

properly declIned to change ItS deCISIOn m lIght of the SolIcItor General's bnef m 

WI llzamson , and there IS even less reason to reVISIt that deCISIOn based on Pnester's 

resu1t-onented speculatIOn about what the government mIght say if It filed a bnef m thIS 

case Moreover, the government's bnef m Wllliamson emphaSIzed the same regulatory 

factors that the Supreme Court dId m ItS deCISIOn m Wlllzamson But as explamed, those 

factors are absent from the regulatory record at Issue m thIS case The 2011 Fmal Rule 

does not help Pnester eIther Indeed, to the extent It IS relevant at all here, that rule only 

bolsters the case for preemptIOn of Pnester's tort claIms because It would prohlbzt the 

advanced glazmg-only reqUIrement for movable glass that Pnester now seeks to Impose 

through state tort law and adopts a graduated phase-m penod for ejectIon-mItIgatIOn 

systems that IS entIrely mconslstent WIth Pnester's attempt lmmedzately and retroactIvely 

to Impose an advanced glazmg-only reqUIrement through state tort law 
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Accordmgly, the Court should adhere to Its pnor deCISIon holdmg that Pnester's 

state-law tort actIOn IS preempted by FMVSS 205 NeIther Wrlhamson nor any other 

factor cIted by Pnester provIdes any reason for thIS Court to reverse course here 

ARGUMENT 

At the outset, It IS Important to recogmze that the Supreme Court's GVR order m 

thIS case "d[oes] not amount to a final determmatIOn on the ments" Henry v Cay of 

Rock Hill, 376 U S 776, 777 (1964), accord Tyler v Cam, 533 U S 656,666 n 6 (2001) 

(cltmg Henry, 376 US at 777)) A GVR order IS "neIther an outnght reversal nor an 

mVItatIOn to reverse" Gonzalez v Justices of the Mun Court, 420 F 3d 5, 7 (1st Clf 

2005), see United States v Norman, 427 F 3d 537, 538 n 1 (8th Clf 2005) ("The GVR IS 

not the eqUIvalent of a reversal on the ments ") Indeed, a GVR order does not even 

"suggest" that a lower court's deCISIOn IS erroneous See Communities For Equzty v 

Michigan High Sch AthletiC Ass n, 459 F 3d 676, 680 (6th CIr 2006) ("[A] GVR does 

not mdIcate, nor even suggest, that the lower court's deCISIOn was erroneous "), Hughes 

Aircraft Co v United States, 140 F 3d 1470, 1473 (Fed CIr 1998) ("Vacatur and 

remand by the Supreme Court, however, does not create an ImplIcatIOn that the lower 

court should change ItS pnor determmatIon "), Eugene Gressman et al , Supreme Court 

Practlce 349 (9th ed 2007) ("[T]he Court does not treat the summary reconsIderatIOn 

order as the functIOnal eqUIvalent of a summary reversal order ") 

Instead, a GVR order sImply provIdes an OppOrtunIty for the lower court to 

reconsIder ItS deCISIOn m lIght of an mtervenmg precedent that mlght have a beanng on 

the case In other words, the order dsks the lower court "merely to reconsIder the entIre 

case m lIght of the mtervemng precedent-whIch mayor may not compel a dIfferent 
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result" Supreme Court PractIce 349 Frequently, a lower court looks at Its pnor 

deCISIOn m lIght of the mtervenmg Supreme Court precedent and then reaffirms ItS 

declSlon, Just as thIS Court has done before See McQueen v South Carolma Coastal 

Councd, 354 S C 142, 151, 580 S E 2d 116, 120 (2003), cf State v Jefferies, 316 S C 

13, 446 S E 2d 427 (1994) (remstatmg ongmal convIctIOn that was GVR'd to the Court 

of Appeals) As explamed below, after consIdenng WIllIamson, thIS Court should 

reaffirm ItS pnor deCISIon m thIS case because, to the extent that W,llIamson has any 

Impact on thIS case, It sImply confirms that thIS Court's pnor declSlon was nght 

I WILLIAMSON REAFFIRMED THE LEGAL FRAMEWORK THAT THIS 
COURT APPLIED IN REACHING ITS PRIOR DECISION 

A W,ll,amson Squarely Reaffirmed GeIer 

ThIS Court preVIOusly deCIded thIS case based on a proper applIcatIOn of the 

preemptIOn analysIs establIshed by the Supreme Court m GeIer In WIllIamson, many 

bnefs-mcludmg the amICUS bneffiled by Pnester's own attorneys here, PublIc Justlce-

urged the Supreme Court to reconSIder ItS decISIOn m GeIer See e g ,No 08-1314, Br 

of PublIc JustIce, P C as AmICUS CUriae m Support of PetItIOners 1-2 (Aug 6, 2010), No 

08-1314, Br of the Attorneys InformatIon Exchange Group as AmiCUS CUriae m Support 

of PetItIoners 22-25 (Aug 5, 2010), cf No 08-1314, Br for the States of Illmols et al as 

AmICI CUriae m Support ofPetltloners 25 (Aug 6,2010) And m hIS OpInIOn concurnng 

m the Judgment m WIllIamson, Justlce Thomas reIterated hIS VIew that GeIer was 

erroneously deCIded 131 S Ct at 1141-43 In WillIamson however, the Supreme Court 

refused to overturn Geter-eIther dIrectly or mdIrect1y Instead, WIthout a smg1e cnttca1 

word for GeIer, the Court squarely reaffirmed the legal pnncIples outlmed m Geier and 
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resolved Wzlhamson by applymg those prInCIples to Its mterpretatIOn of the regulatory 

hIstOry and ObjectIves of the FMVSS at Issue 

WIlltamson expressly reaffirmed the three cornerstones of GeIer FIrSt, the Court 

reaffirmed Geier's holdmg that the Safety Act, 15 USC § 1381, dId not expressly 

preempt the state tort SUIt 131 S Ct at 1136 Second, It reaffirmed Geier's holdmg that 

the Safety Act's savmgs clause dId not foreclose or lImIt the operatIOn of "ordmary 

conflIct pre-emptIOn prIncIples" Id at 1135-36 And thIrd, the Court reaffirmed that, 

under ordmary conflIct preemptIOn prInCIples, a conflIct eXIsts and the state law IS 

preempted when It "'stands as an obstacle to the accomplIshment and executIOn of the 

full purposes and objectIves'" of the federal law Id at 1136 (CItatIOn omItted) The 

Court explamed that, m GeIer, the Court had found that the state tort SUIt presented an 

obstacle to the accomplIshment of "the mamtenance of manufacturer chOice," WhICh was 

a "sIgmficant federal regulatory objective" Id And because Geier was the governmg 

precedent, the Court reasoned, "[ w]e must deCIde whether the same IS true here" Id 6 

UltImately, the Court concluded that the applIcatIOn of the Geier prmcipies to the 

dIfferent regulatory record before It m Wlihamson called for a dIfferent result Based on 

the Court's understandmg of the regulatory record and objectIves underlymg FMVSS 

6 In reaffirmmg Geier, the Supreme Court also necessarIly confirmed that the fact that 
FMVSSs are generally defined as "mimmum" standards does not automatically mean that 
such standards lack preemptIve force The Geier majorIty rejected thIS argument (WhICh 
had been made by the plamtIff and dIssent m Geier) and mstead held that, whIle most 
FMVSS reqUIrements may establIsh only a floor, some grant manufacturers optIOns that 
are protected by preemptIve federal law Gelel 529 U S at 874-75 Geier therefore 
establIshes that a FMVSS can serve as more than just a mmimum standard m order to 
achIeve polIcy objectIves of the Safety Act and thereby have preemptive effect 
PrIester's repeated reference to FMVSS 205 as a "mImmum standard" therefore does not 
answer whether that standard has preemptive effect under the Geier analYSIS 
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208's seat belt standard, the Court concluded that provldmg manufacturers a chOIce to 

mstall lap-only seat belts m the rear seats at Issue dId not further any sIgmficant federal 

regulatory objectIve See ld at 1137-40, mfra at 29-34 But far from recastmg or 

overturnmg Geier the Court m Wzlhamson sImply apphed Geier to the dlstmct 

regulatory record before It and reached a dIfferent conclusIon-based on that record 

B Priester's Efforts To Recast And Remvent Williamson Are UnavailIng 

Instead of recogmzmg that Wllhamson sohdlfied the reasomng of thIS Court's 

pnor decIsIOn, PfIester contends that Wllhamson changed the law m two ways that should 

affect thIS Court's analYSIs Pnester IS wrong on both counts 

1 What Priester Calls The "Most Important Lesson Of 
WJUlamson" Is InapplIcable Here 

PfIester contends that the "most Important lesson of Wlihamson IS that 

regulatory optIOns, standmg alone, do not exert any preemptIve force" Supp Br 12 

But the "optIOns alone" argument IS a straw man NeIther the manufacturer m 

Wllhamson nor Ford here argued that the eXIstence of a regulatory optlon alone IS 

suffiCIent to preempt a state tort actton See No 08-1314, Bf for Resp 2-3 (Sept 21, 

2010) (explammg that the plamtIff "repeatedly mIscharactenze[ s] respondents posItlon 

as argumg that 'mere comphance WIth an optlon IS suffiCIent to preempt state common 

law'" and that respondents' positlon was m fact based on the premIse that the optIOn at 

Issue was deSIgned to achIeve Important regulatory obJectlves (cItatIOn omItted) 

(alteratIOn m ongmal)) More Important, thiS Court dId not rely on the mere eXIstence of 

a regulatory optlon to find preemptIOn m ItS pnor deCISIOn Instead, the Court correctly 

understood and apphed Geier-as reaffirmed m Wllhamson Thus, for example, thIS 

Court explamed that FMVSS 208 preempted the tort SUIt m Geier because the 
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Department of TransportatIOn ("DOT") "deliberately provIded the manufacturer wIth a 

range of chOices" to promote the regulatIon's '''safety obJectives'" 388 SCat 431, 697 

S E 2d at 570 (quotmg Geier, 529 US at 875) (emphasIs added) And the Court 

correctly found the same to be true here NHTSA had the same affirmatIve mtent-"the 

purpose of thIS regulatIon IS to provIde an automobIle manufacturer WIth a range of 

chOIces," ld at 433,697 S E 2d at 571 (emphasIs added)-and NHTSA was motIvated by 

safety concerns, Id at 430, 432, 697 S E 2d at 569-70, 571 

Nor dId Ford base ItS case for preemptIon on any "optIons alone" theory m the 

pnor appeal Ford's arguments to thIS Court m favor of preemptIOn ltkewlse were 

conSIstent WIth Geier as reaffirmed m Wrlliamson Ford contended that "not only does 

federal law permIt the use of tempered glass m SIde wmdows, but It does so delIberately 

and 'WIth speCIfic poltcy objectIves m mmd"'-namely, achIevmg the appropnate 

balance between th(' two "pnmary safety obJectIves" of FMVSS 205 Ford Br 15 

(emphaSIS added) (CItatIOn omItted) The tnal court's deCISIon, WhICh thIS Court 

affirmed, ltkewlse applted GeIer as reaffirmed m WIlizamson and reached the same 

conclUSIOn as thI" Court on the regulatory record of FMVS'; 205, holdmg that NHTSA's 

deCISIon to grant manufacturers an optIOn to use dIfferent glass types m FMVSS 205 

"was made WIth speCIfic poltcy objectIves m mmd" and, m partIcular, was mottvated by 

"safety and regulatory poltcy concerns" Summary Judgment Order 6 (R P 6) 

Pnester blatantly mIscharactenzes thIS Court's pnor deCISIOn when she states that 

thIS Court "relIed exclUSively on the fact that Standard 205 gave manufacturers a chOice 

of dIfferent wmdow glazmg technologIes" Supp Br 12 (emphaSIS added), see also Id at 

13 ThIS Court's dISCUSSIon of NHTSA's safety reasons for not requmng advanced 
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glazmg m sIde wmdows and ItS relIance on Lake and MOl gan-both of whIch 

specIfically relIed on the safety purpose behmd FMVSS 205 m findmg preemptIOn­

underscore that the Court properly focused on the regulatory objectIves served by the 

regulatIon's prOVISIOn of optIons That IS precIsely the approach called for by GeIer and 

that the Supreme Court reaffirmed m Wzlhamson The key pomt m thIS case IS not that 

FMVSS 205 gIves manufacturers an optIOn-It IS that the rule does so to achIeve 

Important federal obJectIves, mcludmg safety ThIS Court correctly held as much, and 

nothmg m Wlllzamson-whlch mvolved a dIfferent regulatIOn and dIfferent regulatory 

hIstory-provIdes any baSIS to second-guess thIs Court's readmg ofFMVSS 205 

2 WillIamson Did Not Overrule GelerSub SilentIo 

Pnester also contends that Wlllzamson changed the law by stnppmg GeIer of any 

contmumg sIgmficance Thus, for example, Pnester claIms that "Wzlhamson was 

emphatIc m ItS teachmg that GeIer was a SUI genens decIsIon that must be stnctly lImIted 

to ItS facts," and Pnester repeatedly refers to the facts of GeIer as "hIghly unusual" 

Supp Br 19, 20, see also ld at 11 ("[T]he Court made clear that GeIer should be lImIted 

to ItS (hIghly umque) facts") But the words "SUI genens " "StrICtly lImIted to ItS facts," 

and 'hIghly unusual' are Pnester's, not the Supreme Court's That language sImply does 

not appear m WIl!zamson And far from confinmg GeIer to ItS precIse facts, much less 

holdmg that GeIer "must be stnctly lImIted to ItS facts" (Supp Br 19), the Supreme 

Court has recogmzed that GeIer has precedentIal force beyond ItS precIse facts and, 

mdeed, even outSIde the Safety Act context-mcludmg m a decIsIOn Issued after the 

Court Issued ItS decIsIOn m Wzlhamson See e g AT&T Moblhty LLC v ConcepCIOn 

131 S Ct 1740,1748 (2011), Wyeth v Levme, 129 S Ct 1187,1203 (2009) 
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Pnester SImIlarly asserts that Wtllzamson found that the proVIsIOn of optIons IS a 

sIgmficant regulatory obJectIve' only" when all three of the factors that were present m 

Geier are present Supp Br 11, 15 But once agam, Pnester IS puttmg words m the 

l 
Supreme Court's mouth Indeed, Pnester sImply mlscharactenzes Wlllzamson by addmg 

the word "only" before Wlihamson's descnptIon of the facts mvolved m Geier Pnester 

states "[T]he Court held [m Wlihamson] that a regulatory optIOn exerts preemptIve 

force only where, as m Geier, 'the regulatIon's hIStOry, the agency's contemporaneous 

explanatIOn, and ItS consIstently held mterpretIve VIews mdlcated that the regulatIOn 

sought to mamtam manufacturer chOIce m order to further slgmficant regulatory 

objectives '" Supp Br 11 (quotmg Wl11zamson, 131 S Ct at 1139) (first emphaSIS 

added) Later, Pnester SImIlarly argues that "m Wllhamson, the U S Supreme Court held 

that preemptIon may only be found where three dIstInct factors all support a findmg of 

preemptIOn a regulatIOn's 'hIStOry, [NHTSA's] contemporaneous explanatIOn of ItS 

obJectIves, and the agency s current views of the regulatlOn s preemptive effect ", Supp 

Br 15 (quotmg 1fTlhamson, 131 S Ct at 1136) (first emphaSIS added) 

Both of the quoted statements from Wzlhamson sImply descnbe the regulatory 

backdrop mvolved m Geier But neIther statement-nor any other statement m 

Wllhamson--dlrected that preemptIon IS appropnate "only" when all three factors are 

present And Geier does not say that eIther The Court's deCISIOn m Wlllzamson cannot 

pOSSIbly support such a broad mference because the Court found that none of the three 

factors favored preemptIOn m Wllhamson After descnbmg that all three factors m Geier 

favored preemptIon, the Court stated "Here, these same conSIderatIons mdlcate the 

contrary" 131 S Ct at 1139 Accordmgly, the Court had no occaSIOn or need to address 
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what would result If only one or two of the factors favored preemptIOn And It IS of 

course not the case that a court IS barred from findmg that a FMVSS IS preemptIve unless 

the agency actually mtervenes and files a bnef saymg so As Geler makes clear, the 

preemptIOn analysIs IS based on a reVIew of the regulatory record and objectIves of the 

underlymg rule But the analysIs IS not as IdIOsyncratIc as Pnester suggests 

In effect, Pnester IS trymg to get thls Court to do what the Supreme Court 

pomtedly declmed to do m Wzlhamson (despIte the bnefs askmg the Court to do so and a 

concurrmg opmIOn by JustIce Thomas argumg that Geler should be overruled, see supra 

at 19)-to dIsmantle Geler by guttmg It of any contmumg sIgmficance But only the 

Umted States Supreme Court can overrule one of ItS deCISIOns See e g , Agostini v 

Felton, 521 US 203 (1997) ("[T]he Court of Appeals should follow the case WhICh 

dIrectly controls, leavmg to thIS Court the prerogatIve of overrulmg ItS own declSlons " 

(quotmg Rodnguez de QUljas v ShearsonlAmencan Express Inc, 490 US 477, 484 

(1989)) And the Supreme Court has made clear that the same rule applIes when It comes 

to attempts to negatt;; a Supreme Court precedent by narrowmg It to the pomt where It 

lacks any practIcal sIgmficance See Tenet v Doe, 544 US 1, 8-11 (2005) (explammg 

that there IS "no baSIS" for the Court of Appeals' VIew that the "Totten bar has been 

reduced to an example of the state secrets pnvilege" and cltmg Rodnguez de QUljas) 

3 WJJlJamsonDoes Not In Any Way ValIdate O'Hara 

In a vanatIOn of Pnester's theme that WIllzamson effectIvely overruled Gezer by 

purportedly lImItIng Gezer to ItS "hIghly unusual" facts, Pnester argues that "by narrowly 

confimng Geler to Its facts, Williamson confirmed the valIdIty of 0 Hara v General 

Motors Co , 508 F 3d 753 (5th Clr 2007)" Supp Br 27 But the Supreme Court dId not 

even mentIon 0 Hara m Its deCISIon m Wlllzamson Pnester argues that 0 Hara IS 
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consIstent WIth Wlllzamson because the FIfth CIrCUIt dId not "rely[] on the mere eXIstence 

of regulatory optIons" to find preemptIon Id But Pnester's stramed effort to elevate the 

sIgmficance of 0 Hara based on Wtlhamson IS unavaIhng 

To begm WIth, as dIscussed, thIS Court dId not base ItS pnor deCISIOn on any rule 

that "the mere eXIstence of regulatory optIons" alone IS preemptIve Id And Pnester's 

effort to pamt thIS Court's pnor deCISIon m such terms IS dlSlngenuous LIkeWIse, thIS 

Court's refusal to follow 0 Hara was based not on the fact that FMVSS 205 contams an 

optIOn It was based on thIS Court's mterpretatIOn of the regulatory record and objectives 

underlymg FMVSS 205 and conclusIOn that allowmg Pnester's state tort action to 

proceed would frustrate those Important federal obJectives, mcludmg safety See supra at 

12-14 In 0 Hara, the FIfth CIrCUIt concluded that safety concerns were not a sIgnIficant 

factor underlymg the agency's deCISIOn not to reqUIre advanced glazmg See 508 F 3d at 

761-62 But as thIS Court emphaSIzed m ItS pnor deCISIOn, the regulatory record refutes 

that conclusIOn Indeed, NHTSA has had senous concerns about the mcreased nsk of 

senous mJunes posed by advanced glazmg for belted passengers, as confirmed m 

NHTSA's Fmal Report 388 SCat 430,697 S E 2d at 570 As Ford pomted out m ItS 

bnef (Ford Br 21, 28), 0 Hara completely Ignored those safety concerns Wlllzamson 

provIdes no baSIS for thIS Court to reVIsIt, much less overturn, that findmg, because 

Wzlhamson dId not d'scuss the regulatory hIStOry or ObjectIves of FMVSS 205 

Pnester's contmued relIance on 0 Hara IS mIsplaced m another Important 

respect The FIfth CIrCUIt based ItS deCISIon m 0 Hara largely on ItS readmg of 

Spnetsma v Mercury Manne, 537 U S 51 (2002) See 0 Hara, 508 F 3d at 762 (findmg 

purported "parallels" WIth "Spnestma to be compellmg") Indeed, Pnester herself has 
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noted 0 Hara's relIance on SprIetsma, and contmues to rely on Spl1etsma Supp Br 28-

29 But, as Ford has already explamed, 0 Hara's relIance on Sprzetsma IS entIr~ly 

mIsplaced Ford Br 25-27 Sprzetsma dealt WIth the dIfferent sItuatIOn m whIch the 

federal agency had decIded not to regulate at all m the pertment area (propeller guards) 

By contrast, here, as m Geier, the agency's refusal to Impose the regulatory reqmrement 

that Pnester seeks to Impose through state tort law arose m the context of a 

comprehensIve federal program that already regulated the eqmpment at Issue Moreover, 

despIte the Wlihamson plamtIffs extensIve relIance on Sprzetsma see No 08-1314, Br 

for Pet 23,25,33,43,44 (July 30,2010), No 08-1314, Reply Br for Pet 5,6, 19 (Oct 

20,2010), the Supreme Court's deCISIon m Wlihamson does not even mentIOn, much less 

rely on (or analogIze the Wlihamson case to) Sprzetsma In that respect, Wlihamson If 

anythmg only remforces thIS Court's pnor deCISIOn not to follow 0 Hara 

Pnester's reI ance on the Texas Supreme Court's deCISIOn m Mel Sales & 

Service Inc v Hmton, 329 S W 3d 475 (Tex 2010), IS sImIlarly mIsplaced See Supp 

Br 29 ThIS Court prevIOusly recogntzed the appellate court deCISIon m Hmton 

"[f]mdmg no preemptIOn" 388 SCat 431 n 6, 697 S E 2d at 570 n 6 (quotmg 

parenthetIcal) The Texas Supreme Court's affirmance of that deCISIon does not change 

anythmg Moreover, the Texas Supreme Court SImply pomted to 0 Hara But as 

dIscussed, thIs Court properly concluded that 0 Hara's analysIs of FMVSS 205 was 

unsupported by the regulatory record The fact that the Supreme Court dented certIOran 

m Hmton m no way alters the relevance of that deCISIon No 10-1148,2011 WL 972764 

(May 23, 2011) "[T]he dental of a wnt of certIOran Imports no expreSSIOn of OpIntOn 
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upon the ments of the case, as the bar has been told many tImes" Mlssoun v Jenkms, 

515 U S 70,85 (1995) (Internal quotatIOn marks and CItatIon omItted) 7 

II WILLIAMSON HAS NO BEARING ON THIS COURT'S 
INTERPRETATION OF FMVSS 205'S REGULATORY OBJECTIVES 

In her supplemental bnef, Pnester goes far beyond the scope of the Supreme 

Court's remand and thIS Court's supplemental bnefing order-whIch are focused on the 

Impact, If any, of the Supreme Court's declSlon In Wlllzamson-and essentIally attempts 

to rehtIgate thIS Court's pnor InterpretatIon of the regulatory hIStOry and objectIves of 

FMVSS 205 That effort should be rejected Because Williamson Involved a dIfferent 

safety standard (FMVSS 208) than the one at Issue here (FMVSS 205), and because 

FMVSS 205 and FMVSS 208 have dIfferent regulatory hlstones and dIfferent 

contemporaneous explanatIOns by the agency, the Supreme Court's order remandIng thIS 

case for further conSIderatIon In lIght of Wlllzamson necessarIly prOVIdes no baSIS for thIS 

Court to reVISIt ItS InterpretatIOn of FMVSS 205 and ItS objectIves In any event, the 

Supreme Court s dISCUSSIon In Wlllzamson of the regulatory record underlYIng FMVSS 

208 only reInforces thIS Court's pnor declSlon holdIng that FMVSS 205 preempts 

Pnester's state tort actIOn, because each of the regulatory factors on WhICh the Supreme 

7 In any event, there are ObVIOUS non-ments-based reasons why the Supreme Court 
may have deCIded to deny certIOran In Hmton For example, the Texas Supreme Court's 
analYSIS of the preemptIve effect of FMVSS 205 In Hmton was dIctum As the Texas 
Supreme Court explaIned, ItS conclUSIOn that another claIm-based on the type of seat 
belt u.;;ed-was not preempted by FMVSS 208 was Itself "suffiCIent to uphold the JUry's 
verdIct' Hmton, 329 S W 3d at 495 n 19 In addItIon, the Texas Supreme Court's 
deCISIOn In Hmton was Interlocutory-ultImately the court remanded for further 
proceedIngs And In that respect, the Supreme Court may have belIeved that the state 
supreme court's deCISIOn was not final, and therefore not properly subject to reVieW under 
28 USC § l257(a) See Jefferson v City o/Tarrant, 522 U S 75, 77-78 (1997) 
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Court focused In Wllhamson supports the conclusIOn that NHTSA affinnatIvely Intended 

to provIde optIons In FMVSS 205 to further sIgmficant regulatory objectIves 8 

1 SIgmficantly, the Wilhamson Court concluded that DOT dId not grant 

manufacturers the optIOn to Install lap-only belts In the rear seats at Issue In order to 

promote safety Instead, the Court concluded that DOT was "convInced that lap-and-

shoulder belts would Increase ~afety" as seat belt use contInued to Increase, and that the 

agency's pnor safety concerns about lap-and-shoulder belt compatIbIlIty wIth chIld car 

seats had been allevIated 131 S Ct at 1138 (emphasIs added) Moreover, whIle the 

Court recogmzed that DOT had also thought that the use of lap-and-shoulder belts In rear 

aIsle seats could Interfere wIth safety by blockIng the aIsle dunng entry and eXIt, the 

Court found that there was "lIttle IndIcatIOn that DOT consIdered thIS matter a sIgmficant 

safety concern" Id And the Court emphasIzed that, Instead of toutIng safety concerns 

about the use of lap-and-shoulder belts, the agency actually "encouraged manufacturers" 

to Install lap-and-shoulder belts In the seatIng posItIOn at Issue where feasIble Id (CItIng 

54 Fed Reg 46,257,46,258 (Nov 2, 1989)) The Umted States repeatedly stressed that 

DOT had "encouraged" manufacturers to do so In ItS amICUS bnef In support of the 

Wllhamson plaIntIffs No 08-1314, Br for the Umted States as AmiCUS CUriae In 

Support of PetItIoners 17,20,21,28 (Aug 6,2010) 

8 Pnester also repeats her contentIOn that FMVSS 205 does not preempt the tort SUIt 
because It SImply Incorporates an ANSI standard See PI Br 7, 12-13, Supp Br 21 As 
Ford has explaIned (Ford Br 23 n 9), that argument IS entIrely WIthout ment Indeed, 
FMVSS 205 expressly Incorporates the ANSI standard, WhICh Included the optIOn to use 
tempered or lamInated glass There IS no reason an agency may not Incorporate such a 
standard by reference ThIS Court properly rejected thIS argument 388 SCat 433,697 
S E 2d at 571 And the Supreme Court's deCISIOn In Wllhamson prOVIdes no baSIS 
whatsoever for reconsIdenng that argument or related arguments here 
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In stark contrast, the regulatory hIstOry and agency explanatIOn m thI!:> case show 

that safety was a sIgmficant federal objectIve of the optIOns proVIded by FMVSS 205 

Indeed, whereas NHTSA had expressly "encouraged manufacturers" to mstall the safety 

eqmpment at Issue m Wlihamson (lap-and-shoulder belts), 131 S Ct at 1138, the agency 

m thIS case stated that It was "extremely reluctant" to reqmre the eqmpment that Pnester 

seeks (lammated sIde wmdows) because domg so would "mcrease mJury nsk for belted 

occupants" Fmal Report at 54 (R P 90) (emphasIs added) ThIS case, m other words, IS 

the polar OpposIte of Wlihamson when It comes to the safety objectIve 

The regulatory purpose of FMVSS 205 and hiStOrY of the rule underscores thIS 

conclusIon The express purposes of FMVSS 205 mclude "to reduce mJunes resultmg 

from Impact to glazmg surfal"es' and "to mmlmlze the posslblhty of occupants bemg 

thrown through the vehIcle wmdows m colhsIOns" 49 C F R § 571 205 S2 (R P 61) 

ANS Z26-the standard that FMVSS 205 expressly mcorporates by reference-explams 

that "[0 ]ne safety glazmg matenal may be supenor for protectIOn agamst one type of 

hazard, whereas another may be supenor agamst another type," and so "no one type of 

safety glazmg matenal can be shown to possess the maXImum degree of safety under all 

condItIons, agamst all conceIvable hazards" ANS Z26 § 2 2 (R P 79) 

As dIscussed, NHTSA expressed safety concerns throughout ItS studIes of 

advanced glazmg The concerns were first raised m response to NHTSA's 1988 

ANPRMs At that tIme, "[ n lot only was It not clear that [advanced glazmg] would 

reduce mJunes and fatahtIes, but questIOns arose as to whether thIS matenal would 

actually mcrease mJunes" 1995 Report at 2-2 (R p 405) (descnbmg comments to 1988 

ANPRM) Those safety concerns contmued throughout the 1990s, see 67 Fed Reg at 
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41,366, and only grew as NHTSA contmued Its research NHTSA's 1995 Report stated 

that "[s]mce ejectIOn mltlgatmg glazmgs wIll generally allow for greater contact time 

between the head and glazmg than conventional SIde wmdows, there IS a potential for an 

mcreased nsk of senous neck mjury from such contact" 1995 Report at 5-3 (R P 432) 

By 1999, NHTSA concluded that It was clear that "Impacts WIth tempered glass resulted 

m lower neck shear loads and moments than those wIth advanced glazmgs" and "[I]n 

each case, tempered glass Impacts produced the lowest neck mjury measurements" 65 

Fed Reg at 44,711 (descnbmg 1999 Report), see also 1999 Report at Vlll 

Fmally, when NHTSA concluded ItS studIes m 2001, It confirmed that "advanced 

SIde glazmg appears to mcrease the rIsk of neck mjury" because "Impacts mto currently­

used tempered SIde glazmg resulted m lower neck shear loads and lower neck moments 

than Impacts mto advanced glazmg" Fmal Report at 54 (R p 290), see also Id at x (R 

p 235) Because of the "cntIcal factor" of safety to belted passengers, the agency was 

"extremely reluctant to pursue a reqUIrement that may mcrease mjury nsk for belted 

occupants to proVIde enhanced safety benefits pnmanly for unbelted occupants, by 

preventmg theIr ejection from the vehIcle" Fmal Report at 53-54 (R pp 289-90) 

(emphasIs added) One of the "[t]wo pnmary reasons" for not requmng advanced 

glazmg m SIde wmdows was "the fact that advanced SIde glazmg m some cases appears 

to mcrease the rIsk of neck mjury" 67 Fed Reg at 41,367 

Moreover, provIdmg the optIOn of tempered glazmg also furthered the agency's 

longstandmg core safety goal encouragmg seat belt use See GeIer, 529 U S at 875, 877 

("[B]uckled up seatbelts are a VItal mgredient of automobIle safety"), WIllzamson, 131 S 

Ct at 1136-37 That safety objective IS unquestIOnably "sIgmficant" And It makes 
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perfect sense for the agency to focus on the safety of belted passengers, smce the vast 

majorIty of vehIcle occupants wear seat belts and mcreasmg the rIsk of mjury to belted 

occupants versus unbelted occupants could have compromIsed the most Important safety 

ObjectIve m the hIstOry ofNHTSA-gettmg occupants to 'buckle up ,,9 

2 Wrlhamson also concluded that DOT dId not preserve seat belt optIOns m 

FMVSS 208 to further technologIcal advancement Accordmg to the Court, m provldmg 

manufacturers WIth options under FMVSS 208, DOT "had no mterest m assurIng a mIX 

of deVIces," and It dId not "seek to use ItS regulatIOn to spur the development of 

alternatIve kmds of rear aIsle or mIddle seat safety devIces" 131 S Ct at 1138 Here 

too, the OppOSIte IS true for FMVSS 205 When NHTSA dechned to reqUire advanced 

glazmg, It speCIfically cIted the "advent of other ejectIOn mItigation systems, such as sIde 

aIr curtams," and determmed that It was "more approprIate" to focus on the development 

9 PrIester suggests that thIS safety objectIve was not sIgmficant because "NHTSA 
contmues [1] to reqUire advanced glazmg m the front wmdshlelds of all automobIles, [2] 
to permIt It m SIde wmdows, and [3] has recently adopted a new rule that actively 
encourages the use of advanced glazmg m all SIde wmdows" Supp Br 26 But as to 
[1], there are non-ejectIon mItigatIOn reasons for requmng 1ammated glass m wmdshields 
(hke protectmg agamst rocks or other objects that may hIt a wmdshle1d) and NHTSA has 
long reqUired front Impact atr bags, whIch, among other thmgs, address the mcreased 
safety rIsks posed by advanced glazmg m wmdshields from an ejectIOn perspective 
NHTSA also has long recogmzed that "head Impacts to SIde glazmgs generally occur to 
the SIde of the head" and "a blow to the SIde of a head WIll generally produce a more 
severe mjury than would that same blow to the front of the head" 1995 Report at 5-2 (R 
P 431) As to [2], Geier Itself teaches that the fact that the agency permIts a partIcular 
type of eqUipment that poses mcreased safety rIsks does not mean that federal safety 
objectIves WIll not be thwarted by state law tort SUitS categorIcally requmng that type of 
eqUipment And as to [3], the new rule to whIch PrIester refers does not "actively 
encourager] the use of advanced glazmg m all SIde wmdows", It encourages the use of 
Side Impact airbags (whIch, among other thmgs, would address the mcrease safety rIsks 
posed by advanced glazmg) and ''pOSSibly supplementmg them WIth advanced glazmg " 
76 Fed Reg at 3212 (emphaSIS added) More to the pomt, that rule actually prohibits the 
use of advanced glazmg alone m movable SIde wmdows Id at 3219 
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of such systems 67 Fed Reg at 41,367, see 76 Fed Reg at 3219 (explammg that 

NHTSA 'redIrected re<;earch and rulemakmg efforts from advanced glazmg to 

developmg performance-based test procedures") Imposmg a lammated glass 

reqUIrement-lIke the reqUIrement that Pnester seeks to Impose here through state tort 

law-would have Impeded that Important objectIve Thus, just as m Geier, 529 U S at 

879, the agency's rejectIon of an advanced glazmg reqUIrement was based on a deSIre to 

foster the study and development of potentIally more promlsmg safety technology-

technology that (unhke advanced glazmg alone) would not create a greater nsk of mJury 

to belted occupants to prOVIde asserted benefits to unbelted occupants 10 

3 In WIllzamson the Court ultImately concluded that, mstead of bemg motIvated 

by safety concerns or the deSIre to foster technologICal development, the "more 

Important" reason the agency dId not reqUIre lap-and-shoulder belts m rear mner seats 

was "that It thought that thIS reqUIrement would not be cost-effectIve" 131 S Ct at 

1139 The Court then held that, although "an agency could base a deCISIOn to pre-empt 

on ItS cost-effectIveness Judgment, we are satIsfied that the rulemakmg record at Issue [m 

Williamson] dIscloses no such pre-emptIve mtent" Id By contrast, whIle NHTSA also 

CIted cost conSIderatIons m gIvmg manufacturers the optIOn of how to comply WIth 

10 As noted, ultImately that polIcy led to DOT's adoptIOn of the 2011 Fmal Rule, WhICh 
establIshes a "performance-onented" standard "to prOVIde substantIal fleXIbIlIty to 
vehIcle manufacturers m developmg or enhancmg ejectIOn mItIgatIon countermeasures" 
and prohIbIts manufacturers from usmg "glazmg alone to meet the reqUIrements of the 
standard" 76 Fed Reg at 3219 (emphaSIS added), see also Fmal Report at Xl (R P 236) 
("NHTSA wants to focus ItS efforts on establIshmg the necessary safety performance that 
must be achIeved, and allow vehIcle manufacturers to choose any technology that 
achIeves the necessary performance" (emphaSIS added)), see also Id at 54 (R P 290) 
(same) Pnester's SUIt would dIrectly frustrate that objectIve by ImmedIately Imposmg a 
"glazmg alone" requIrement under state tort law 
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FMVSS 205, It IS clear that safety consideratIOns were a "cntIcal factor" m the agency's 

decIsIOn to adopt the option at I<;sue See supra at 9 Wllhamson's discussion of cost 

con5.IderatlOns therefore has no beanng on the regulatIon at Issue here 

III PRIESTER'S SPECULATION ABOUT THE POSITION OF THE 
GOVERNMENT AND RELIANCE ON FMVSS 226 ARE MISPLACED 

Veermg sIgmficantly from the Impact, If any, of Wllhamwn on the Court's pnor 

deCISIOn m thIS case, Pnester also rehes heavily on speculatIOn about the posItion that the 

Sohcltor General would take m thIS case if the federal government were to file a bnef, 

and on NHTSA's promulgatIon of the 2011 Fmal Rule on ejectIOn mitigatIOn measures 

Neither argument provIdes any basIs for reversmg the Court's pnor deCISIOn m thIs case 

A The SolIcItor General Has Not Taken A PosItIon In This Case And Its 
PrIor PosItIOns Are Consistent \VIth ThiS Court's DecIsion 

Pnester surmises that "Wllbamson also suggests that, If called on to do so, the 

Umted States would not support a findmg of preemptIOn m cases lIke thIS one" Supp 

Br 15, see alw ld at 17 (It IS "dIfficult to Imagme" the Umted States takmg a different 

posItIon WIth regard to FMVSS 205 than It dId m Wllhamson) But Pnester's speculatIon 

about"" hat the government mIght say IS Just that-speculatIOn Furthermore, because the 

SOhCltor General has not filed a bnef m thiS case, thIS case IS m the same pOSItion as It 

was when Pnester brought the government's Wllhamson bnef to the Court's attention 

dunng the pnor appeal See PI Motion to InVIte the Umted States to SubmIt a Bnef as 

Amicus Cunae (May 25, 2010), Order (June 10, 2010), PetItIOn for Reheanng at 2-3 

(Aug 15 2010), Order (Sept 2, 2010) The Court properly declmed to attach any 

sIgmficance to the government's bnef m WTlhamrwn then (presumably because the case 

mvolves a dIfferent regulatIOn), and there IS no reason to attach any weIght to Pnester's 

speculatIOn about what the government mIght say m a bnef It has not even filed 
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In any event, the government's bnef m WIllIamson emphasIzed the same 

regulatory factors focused on by the Supreme Court m ItS deCISIOn-namely, the asserted 

absence of a sIgmficant safety objectIve or an effort to encourage technologIcal 

development, and the conclusIOn that the agency's overndmg objectIve was cost­

effectiveness As dIscussed, however, those factors are absent here In Wzlhamson the 

Court pomted to the SohcItor General's observatIon that gIvmg manufacturers multIple 

optIOns would not preempt a tort SUIt ehmmatmg one optIOn where "'the Secretary dId 

not determme that the availabIhty of optIOns was necessary to promote safety '" 131 S 

Ct at 1139 (CItatIon omItted) But whereas the Court concluded that "[t]hIS last statement 

descnbes [WIlizamson]," ld, the OpposIte conclUSIOn follows here Here, as dIscussed, 

safety was a "cntIcal factor" and a "pnmary reason[]" for provldmg the optIOn at Issue 

under FMVSS 205 See supra at 9-10 None of the factors that the Wllhamson Court 

emphaSIzed about the 1989 verSIon ofFMVSS 208 are present m thIS case 

Moreover, as the Supreme Court has made clear, although courts may consIder 

the agency's VIews on the preemptIve effect of regulatIOns, courts are to conduct theIr 

"own pre-emptIOn analYSIS" and are not bound by the government's posItIon on whether 

or not a regulatIon IS preemptIve Wyeth 129 S Ct at 1203 (emphasIs added) As the 

Supreme Court concluded was true m GeIer, the regulatory hIStOry here "IS clear enough" 

that the government's VIew IS beSIde the pomt Geier, 529 U S at 886 And any attempt 

by the government to argue that FMVSS 205 was not preemptIve would be contradIcted 

by the regulatory record and not entItled to weIght Cj Wyeth, 129 S Ct at 1203 That 

IS all the more reason why Pnester's unsupported speculatIOn about what the government 

might say provIdes no reason for the Court to reach a dIfferent result now 
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B To The E~tent It Is Relevant, The 2011 Adoption Of FMVSS 226 Only 
Bolsters This Court's Prior DeclslOn 

Pnester contends that "[a]ny remammg doubt as to the Umted States' lIkely 

posItIon m thIS case would be dIspelled by NHTSA'" recent eJectIOn-mitIgatIOn 

rulemakmg, whIch was finalIzed Just four months ago" Supp Br 17, see ld at 18 In 

other words, Pnester asks thIS Court to change ItS declSlon based on NHTSA's 2011 

adoption ofa dIfferent rule-FMVSS 226 See 76 Fed Reg 3212 That argument faIls 

The Supreme Court vacated and remanded for further consIderatIOn m lIght of 

Wzlhamson, not for further consIderation m lIght of rulemakmgs that post-dated thIS 

Court's ongmal decI~IOn Federal courts have recogmzed the "general rule" that "when 

the Supreme Court remands m a CIVil case, the court of appeals should confine ItS ensumg 

mqUIry to matters commg wlthm the specIfied scope of the remand" Kotler v American 

Tobacco Co, 981 F 2d 7, 13 (1st Clr 1992) (cltmg cases from the Second, Fourth, and 

Nmth CIrcUIts) Here, the scope of the remand IS clear to reconsIder the Court's pnor 

declSlon m lIght of Wzlilamson-not anythmg else Moreover, by ItS own terms, the 2011 

Fmal Rule does not apply to any vehIcle untIl 2013-some 16 years after the vehIcle 

mvolved m thIS case was manufactured See 76 Fed Reg at 3297 

But m any event, to the extent that the 2011 Fmal Rule IS relevant to the 

proceedmgs here, the rule only bolsters thIS Court's conclusIon that FMVSS 205 

preempts Pnester's state law tort claIms The only part of the 2011 rule that addresses 

the relevant time penod here supports a findmg of preemption The Fmal Rule explams 

"In the 1990s, NHTSA closely studIed advanced glazmg as a potentIal ejectIOn mItIgatIOn 

countermeasure but termmated an advance notIce of proposed rulemakmg on advanced 

glazmg m 2002 (67 FR 41365, June 18, 2002) The termmatIon was based on our 
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observatIOn that advanced glazmg produced hIgher neck shear loads and neck moments 

than Impacts mto tempered sIde glazmg" 76 Fed Reg at 3222 (footnotes omItted) In 

other words, the 2011 Fmal Rule reaffirms thIS Court's concluSIOn based on the relevant 

regulatory hIStOry and objectIves of FMVSS 205 that allowmg state tort SUItS lIke 

Pnester's to go forward would thwart the agency's safety objectIve 

The 2011 Fmal Rule also underscores the agency's objectIve dunng the relevant 

penod to promote technologIcal development by ensunng that manufacturers were free to 

choose from a range of optIons-and not sImply reqUIred to use advanced glazmg See 

76 Fed Reg at 3219, 3222 (explammg that NHTSA sought to dIrect the focus of 

rulemakmg and research away from advanced glazmg to other ejectIOn mItIgatIOn 

systems, mcludmg those usmg SIde Impact aIrbags) The new FMVSS 226 establIshes a 

"performance-onented" standard "to provIde substantIal fleXIbIlIty to vehIcle 

manufacturers m developmg or enhancmg ejectIon mItIgatIOn countermeasures" Id at 

3219 The rule states that NHTSA "antIcIpates that manufacturers WIll meet the standard 

by modIfymg eXIstmg SIde Impact aIr bag curtams, and possibly supplementmg them wIth 

advanced glazmg" Id at 3212 (emphasIs added) But far from backmg the reqUIrement 

that Pnester seeks to Impose here, the rule prohibits manufacturers from usmg "glazmg 

alone to meet the reqUIrements of the standard" m movable SIde wmdows Id at 3219 

ThIs actIOn IS predIcated on Pnester's claIm that manufacturers were reqUIred by 

state law to use advanced glazmg (1 e lammated glass) alone to address the nsk of 

ejectIon m movable SIde wmdows lIke those m the pIckup truck mvolved m thIS case 

See supra at 12 As dIscussed, the agency refused to mandate an advanced glazmg 

reqUIrement dunng the relevant tIme penod because It concluded that such a reqUIrement 
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would Increase the nsk of mjury to belted occupants Dunng the relevant tIme penod, 

the agency also specifically cited the "advent of other ejection mitIgatIOn systems, such 

as Side air curtams," and determmed that It was "more appropnate" to focus on the 

development of such other systems 67 Fed Reg at 41,367 Thus, m additIon to safety 

concerns, the agency's rejection of an advanced-glazmg reqUIrement was based on a 

deSire to foster the study and development of potentIally more promlsmg ejectIOn 

mitigation systems Mandatmg advanced glazmg m "Ide wmdows-the rule that Pnester 

seeks to Impose through state tort law -would have thwarted the development of such 

comprehensive ejectIOn mitigatIOn systems Moreover, the 2011 Fmal Rule Itself 

prohIbIts manufacturers from adoptmg the advanced-glazmg-only approach that Pnester 

seeks to Impose through state tort law for movable SIde wmdows 11 

It IS also slgmficant that the 2011 Fmal Rule adopts a phase-m penod for ejectIOn-

mitIgatIon systems, WhICh does not even begm until 2013 76 Fed Reg at 3297 That 

phase-m penod IS directly analogous to the phase-m penod that the agency adopted m the 

air-bag rule at Issue m GeIer See 529 US at 879 (emphaslzmg that NHTSA 

"delIberately sought a gradual phase-m of paSSIve restramts") As m GeIer, the eXistence 

of a phase-m penod for ejectIOn mitIgatIon systems IS mconsistent With the conclusIOn 

that the agency would have wanted a regime m which state tort SUItS could Immedzateiy 

11 Advanced glazmg may work well With Side air bags preCisely because the latter 
technology mItIgates the particular hazard that the agency has long recogmzed IS posed 
by advanced glazmg-the nsk of Impact between a person's body and a vehicle's Side 
wmdows Moreover, Side air bags alleViate the nsk posed to belted occupants So by 
allowmg the technology to progress the agency promoted a solutIOn that would not 
detract from ItS longstandmg objective to encourage seat belt use The advanced glazmg 
only rule that Pnester seeks to Impose would frustrate that Impact objective by effectIvely 
creatmg greater mjury nsks for belted occupants See supra at 30-32 
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Impose an advanced glazmg reqUIrement on manufacturers And that IS doubly true here, 

where the reqUIrement that Pnester seeks to Impose through state law IS actually 

prohIbIted by the rule adoptmg the phase-m penod 76 Fed Reg at 3219 

Pnester relIes on a statement m the 2011 rule that "'NHTSA does not mtend thls 

rule [l e FMVSS 226] to preempt state tort law that would effectIvely Impose a hIgher 

standard on motor vehIcle manufacturers than that establIshed by today's rule '" Supp 

Br 18 (quotmg 76 Fed Reg at 3295 (emphasIs altered)) But that statement does not 

help Pnester when It comes to the questIOn presented here-the preemptIve effect of 

FMVSS 205 Indeed, the preemptIon statement m FMVSS 226 sImply underscores that 

such a statement IS conspIcuously absent from the rule at Issue here-FMVSS 205 

Moreover, Pnester's proposed standard IS not a "hIgher standard" because It would raIse 

safety concerns (e g, neck mJuries for belted passengers) long IdentIfied by NHTA And 

whatever the regulatIOn means by a "hIgher standard," It cannot mean that It would allow 

state law SUItS Imposmg a reqUIrement that IS actually prohIbIted by FMVSS 226-hke 

the glazmg-alone reqUIrement that Pnester seeks to Impose through thIS actIOn 

*.,.*** 

In Wzlhamson, the Supreme Court reaffirmed that, as the Court held m Geier a 

state law tort SUIt that would stand as an obstacle to the accomplIshment of sIgmficant 

federal objectIves under the Safety Act IS preempted 131 S Ct at 1136 Pnester's tort 

SUIt here IS predIcated on her claIm that Ford was neglIgent m usmg tempered glass rather 

than lam mated glass m the SIde wmdow of the pIckup mvolved m thIS case Supp Br 9, 

see Id at 1 If her SUIt were successful, It would ImmedIately Impose a retroactIve 

advanced glazmg-only reqUIrement As thIS Court plevIOusly concluded, that 
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reqUIrement would frustrate the sIgmficant federal objective of safety because It would 

Increase the nsk of Injury to belted occupants Moreover, the ImposItIOn of such a 

reqUirement also would frustrate the slgmficant federal ObjectIve of encouragmg seat belt 

use because It would subordInate the Interests of belted occupants (who face a greater nsk 

of mJury when lamI'1ated glass IS used) to those of unbelted occupants And It would 

frustrate the sIgmficant federal objective of promotmg the advent of safer and more 

comprehensIve ejectIOn mItigatIon systems IncludIng those employmg SIde Impact 

airbags, whIch could address the added nsk of mJury to belted occupants created by 

lammated glass, as well as the agency's declSlon that any reqUIrement for such systems 

should be phased-m over time rather than ImmedIately Imposed 

NeIther Wllhamson nor any of the other consIderatIOns raised by Pnester m her 

supplemental bnef provIdes any reason for thIS Court to reverse ItS prevIous decIsIOn m 

thIS case holdIng that Pnester's state tort actIOn IS preempted by FMVSS 205 and thereby 

unleash state tort claIms retroactI" ely Imposmg such a reqUIrement 
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CON(,LU~ION 

For the foregomg reasons, thIS Court should adhere to ItS pnor declSlon holdmg 

that Pnester's state-law tort claIms are preempted by FMVSS 205 

June 20, 2011 
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