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INTRODUCTION 

As a threshold matter, the tide has already started to turn against preemption In 

cases Involving the preemptive effect of Standard 205 On May 23, 2011, the U S 

Supreme Court denied review In Mel Sales and ServIce v Hmton, _ S Ct _, 2011 

WL 972764 (U S Tex) MCI was the first case to consider the Impact on Standard 205 

cases of the views expressed by the United States In the bneflng of W,ll,amson v 

Mazda, 131 S Ct 1130 (2011) See 329 S W 3d 475 (Tex 2010) 1 In finding that 

Standard 205 does not preempt state tort claims, the Texas Supreme Court looked to 

the United States amIcus bnef In Wllhamson, which clanfled that a regulatory option, 

standing alone, has no preemptive effect Id at 499 "We agree," the Mel court stated 

'[a]ttnbutlng preemptive Intent to every deliberative agency decIsion runs afoul of 

Congress's choice to define safety standards as minimum standards and ItS clear 

decIsion to allow Junes a place In developing common-law rules that exceed the 

federally defined floor" Id 2 

Although the denial of certlOran does not have precedentlal effect, the U S 

Supreme Court s decIsion to deny review In Mel IS revealing In light of ItS deCISion In thIS 

case to vacate and remand for further proceedings In light of Wtlltamson One can Infer that 

the Supreme Court views Wtlhamson as supportive of the Texas Supreme Court's 

conclusion that Standard 205 does not preempt state tort claims 3 

1 Although Mel was decided before the U S Supreme Court decided Wllhamson, 
the Texas Supreme Court had the benefit of the United States' views on the preemptive 
effect of Standard 205, as set forth ItS amIcus bnef In support of certloran In W,lhamson 
329 S W 3d 475, 499 (Tex 2010) 

2 An Anzona federal court recently agreed that, under Wllhamson, Standard 205 
does not preempt state tort claims Bernal v Daewoo, Case 2 09-cv-01502-0GC (0 
Anz June 2, 2011), set forth at 
http IIwww publlcJustlce netlRepository/FIles/Bernal0lstnctCourtOrder2Jun2011 pdf To 
underSigned counsel's knowledge, thiS IS the only other post-Wllhamson deCISion 
involving Standard 205 

3 Ford attempts to downplay the significance of the denial of review In Melon the 
(continued ) 
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Ford struggles to lead this Court to the opposite result, but ItS efforts are unavailing 

Ford's efforts to avoid the obvIous Implications of WIllIamson to this case fall both as a 

matter of fact and as a matter of law 4 

ThiS lawsUit IS not contrary to NHTSA's public 
safety goals 

Ford concedes, as It must In light of WIllIamson, that the mere fact that Standard 205 

gives car makers the option of Installing either tempered glass or some form of advanced 

glaZing (e 9 , laminated glass) does not exert preemptive force Ford also concedes -

again, as It must In light of WIllIamson - that NHTSA's deCISion not to require advanced 

glaZing In all cars does not In and of Itself possess the power to preempt Stnpped of 

these arguments, Ford's case rests on the proposition that thiS laWSUit would undermine 

NHTSA's specific reasons for not requlnng advanced glaZing In all passenger vehicles -In 

particular, the concern that advanced glaZing could Increase the nsk of neck InJunes "In 

some cases" 67 Fed Reg 41365 (June 18, 2002) ThiS argument falls for a host of 

reasons 

A NHTSA viewed advanced glazmg as offering "substantial 
safety benefits" to the travelmg public 

The most notable flaw In Ford's argument IS that It Ignores NHTSA's overall 

conclUSion With regard to the safety benefits of advanced glaZing, which IS set forth In the 

3( continued) 
ground that there are' obVIOUS non-ments-based reasons why the Supreme Court may 
have deCided to deny certloran In [MCI]" Ford Br at 28 n 7 None of these "obvIous" 
reasons was mentioned In the opposition to the petition, however, rather, the sole 
ground for opposing review was that "the Texas Supreme Court properly applied the 
correct rule of law and reached the correct decIsion" Bnef In Opposition to Certloran, 
2011 WL 1540424 (U S ) at *4 

4 Ford charges that appellant IS Improperly "relltlgatlng" thiS appeal Ford Br at 
3 4 Appellant's supplemental bnef solely addressed the Impact of WIllIamson on thiS 
case, as thiS Court directed A regulatory history was proVided because WIllIamson's 
relevance can only be determined With reference to the particular purposes and policies 
underlYing Standard 205 
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agency's 2001 Final Report, EjectIon MItIgatIon Usmg Advanced Glazmg (Aug 2001) 5 

[R 226-91 ] There, NHTSA stated that advanced glazing has the potential to "Yield 

substantIal safety benefits by reducing partial and complete ejections through side windows, 

particularly In rollover crashes" [R 234 (emphaSIS added)] Indeed, NHTSA found that 

advanced glazing could prevent over 1,000 deaths and serious Injuries every year 

[R 231 ] Although Ford discusses the Final Report at some length (Ford Br at 7-8), It 

never addresses (much less attempts to refute) thiS core finding, and ItS silence on thiS pOint 

speaks volumes Ford Simply cannot deny that, overall, NHTSA viewed advanced glaZing 

as being "substantially" safer than tempered glass In the side windows of cars 

In light of NHTSA's finding that advanced glaZing could Yield' substantial safety 

benefits," why did NHTSA deCide not to require advanced glaZing In all passenger vehicles? 

The 2001 Final Report reveals that NHTSA's principal reason for not requiring advanced 

glaZing was the emergence of a new technology - the side alrbag - that offered 

potentially superior ejection mitigation At the urging of various auto makers, NHTSA 

conducted a series of "full-scale rollover tests uSing prototype Inflatable devices" [R 286] 

"These full scale tests" NHTSA concluded, established the feaSibility of uSing side 

Inflatable deVices to prevent ejections through front side Windows" [R 286] Based on thiS 

finding, NHTSA stated that "It would be more appropriate to devote ItS research and 

rulemaklng efforts to projects other than ejection mitigation through advanced glaZing [R 

290 ] 

But even then NHTSA did not reject advanced glaZing as a source of ejection 

mitigation Instead, the agency wrote that It Intended to develop 'a more comprehensive, 

performance-based test procedure [that WOUld] allow vehicle manufacturers to choose 

any technology that achieves the necessary minimum performance" [R 236 (emphaSIS 

5 ThiS report IS crucial to the analYSIS, because It formed the baSIS for NHTSA's 
2002 deCISion not to require advanced glaZing See 67 Fed Reg 41365 (June 18, 
2002) Ford does not contend otherwise 
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added)] The reference to "any technology" IS Important, because It shows that NHTSA was 

not ruling out the potential use of advanced glazing In the future as a means of satisfying a 

performance-based standard Indeed, NHTSA's recently Issued Standard 226 

affirmatively encourages car makers to utilize both Side alrbags and advanced glazing to 

prevent passenger ejection In rollovers See Priester Br at 7-9, 76 Fed Reg 3212 

(January 19, 2011) 6 

In short, NHTSA never rejected the use of advanced glazing for ejection mitigation It 

simply decided not to reqUIre It In light of the emergence of a new technology - the Side 

alrbag - that might prove even more effective There IS nothing about this decIsion that 

would be undermined by this lawsUit, which advocates the use of a technology that 

according to NHTSA Itself, offers "substantial safety benefits [R 235] 

B NHTSA's references to a nsk of neck InJunes from advanced 
glazing does not prOVide a basIs for finding federal 
preemption 

Ford's main response IS that NHTSA's pnnclpal reason for not requIring advanced 

glazing was the pOSSible risk of neck Injuries, and thus this lawsuit would undermine 

NHTSA's safety goals This argument IS disproved by the actual findings of the 2001 Final 

Report 

First, the 2001 Final Report shows that NHTSA's concerns about a risk of neck 

injuries from advanced glazing did not alter ItS overall conclUSions about the technology's 

6 The amicus brief of the Alliance of Automobile Manufacturers ("AAM Br ") 
confirms that NHTSA did not affirmatively reject advanced glazing for ejection 
mitigation, and that the driVing force behind ItS 2002 deCISion not to require advanced 
glazing was a long-standing deSire "to develop a comprehensive and superior 
side-window ejection mitigation strategy " AAM Br at 8 See also Id at 9 ("the 
2001 Final Report reiterated the agency s policy view that advanced glazing 'should be 
evaluated as one component of comprehensive ejection prevention and mitigation 
strategies "'), Id at 10 ("[r]ather than mandate a Single technology like advanced 
glazing, [NHTSA] recommended awaiting the advent of other ejection mitigation 
systems, particularly Side alrbag curtains ' With the ultimate policy goal of 'allow[lng] 
vehicle manufacturers to choose any technology that achieves the necessary 
performance' ) (quoting the 2001 Final Report at x, XI) 
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safety benefits What the agency actually found was that advanced glazing "may Increase 

the [neck] Injury risk for belted occupants" [R 235 (emphasIs added)] In the very same 

sentence, however, NHTSA observed that advanced glazing would "provide enhanced 

safety benefits for unbelted occupants, by preventing their ejection from the vehicle" 

[R 235 (emphaSIS added)] Thus NHTSA's "neck-InjUry" reference merely related to belted 

passengers, and the agency's overall conclusion was that advanced glaZing would prevent 

thousands of serious Injuries and deaths every year and proVide "substantial safety benefits" 

to the traveling public [R 235] 

Second, the 2001 Final Report reveals that the potential risk of neck Injuries was, In 

NHTSA's View, speculative NHTSA desCribed ItS testing data as "limited" and shOWing 

'Significant variability" [R 272 290] "The repeatability of neck loads and moments," 

NHTSA added, "was generally poor" [R 272] Given thiS "high variability and limited data," 

NHTSA concluded that "[g]enerally, Impacts Into standard glass resulted In lower neck 

shear loads and neck moments than those Into advanced glazing" [R 272] NHTSA 

stopped short of assessing "actual neck Injury levels" due to the lack of any accepted 

lateral neck Injury criteria " [R 272] 

In short, NHTSA never concluded that advanced glaZing would actually cause neck 

Injuries, Instead, It merely found that the technology mIght Increase the nsk of neck Injuries 

In some cases The limited nature of the agency's findings on thiS pOint confirms that 

NHTSA Viewed thiS risk as an additional reason to Investigate the pOSSible use of Side 

alrbags for ejection mitigation, not as a stand-alone reason to reject an advanced-glazlng 

requirement 

Third, the 2001 Final Report shows that NHTSA was also concerned about a 

potential risk of neck Injuries from SIde almags Thus, NHTSA stated that ItS "full-scale 

tests [of Side alrbags] also showed that there was some potentIal for neck injury to non­

ejected passengers [R 286 (emphaSIS added)] Despite thiS risk, NHTSA deCided to 

explore the use of Side alrbags for ejection mitigation In light of thiS deCISion, It IS 
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Impossible to conclude that the risk of neck injuries from advanced glazing was the driving 

force behind the agency's decIsion not to promulgate an advanced-glazlng requirement 

Fourth and most simply, Ford's argument that NHTSA viewed advanced glazing as 

unsafe IS belled by the agency's 2002 decIsion not to eliminate the advanced-glazlng 

option Surely, If NHTSA found advanced glazing to be unsafe, It would have banned the 

technology Instead, NHTSA chose to leave Standard 205 Intact which gave (and 

continues to give) car makers the option of Installing advanced glazing This alone IS proof 

positive of the agency's views on the safety of the technology 7 

C Ford's argument that this lawsuit would undermine NHTSA's 
"core pohcy" of increasing seat belt use cannot withstand 
scrutinY 

Ford tries to bolster ItS safety argument by arguing that because advanced glazing 

helps reduce ejection of unbelted passengers, such a rule "would have gone against 

NHTSA's core objective of Increasing seat belt use" Ford Br at 8 (citing GeIer v 

Amencan Honda Motor Co, 529 U S 861 875 (2000)) The record IS devOid of any 

eVidence, however, that NHTSA's decIsion not to require advanced glazing was based on a 

concern that the technology would decrease seat belt use Ford's only citation IS to the 

Supreme Court s decIsion In GeIer, which has nothing to do with Standard 205 and merely 

states that "buckled up seatbelts are a vital Ingredient of automobile safety" 529 U S at 

877 Ford does not cite to anything written by NHTSA on this pOint because the agency 

never mentioned such a "core objective" with regard to ItS decIsion not to require advanced 

glazing 

7 The Auto Manufacturers argue that "there IS a ready answer to Pnester's 
rhetoncal question on why NHTSA given ItS concerns, did not ban advanced glazing 
outnght - Ie, that NHTSA "knew that minimal regulatory Interference IS a cornerstone 
of regulatory objective to get manufacturers to develop new and comprehensive safety 
devices" AAM Br at 15 With respect, this IS no answer If NHTSA wanted to give 
auto manufacturers the leeway to continue to explore the pOSSible use of advanced 
glazing In conjunction with other ejection mitigation technology (like the Side alrbag), It 
could Simply have banned the exclusIve use of advanced glazing, but continued to 
permit ItS potential use as part of an overall ejection mitigation system 
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Ford's argument also makes no sense as a factual matter According to Ford, 

NHTSA was concerned that advanced glazing would reduce the Incentive to utilize manual 

seatbelts For this to be true a passenger would have to (a) be aware that the car was 

equipped with advanced glazing (Indistinguishable to the eye from tempered glass) (b) 

understand that advanced glazing would reduce the possibility of ejection In the event of a 

crash, and (c) choose to forego the well-known protections offered by seat belts In all crash 

conditions In exchange for the more limited benefits offered by advanced glazing (ejection 

mitigation) In the event of a parilGular type of crash (the rollover) For all these reasons, It IS 

simply Illogical for Ford to contend that an advanced-glazlng requirement would have 

reduced the Incentive to buckle up In any event Ford's argument on this pOint IS 

unsupported by the record and, for this reason alone, should be disregarded 

D Standard 226 helps Priester, not Ford 

Ford also attempts to shore up ItS safety argument by pOinting to the recently 

promulgated Standard 226, which urges car makers to utilize a combination of 

side alrbags and advanced glazing to prevent passenger ejection 76 Fed Reg 3212 

(January 19, 2011) Ford makes much of the fact that Standard 226 does not permit car 

makers to exclusively use advanced glazing In the side windows of cars arguing that this 

establishes that the technology IS unsafe Ford Br at 38-39 

This argument, too, IS contrary to the facts NHTSA s decIsion to prohibit the 

exclusive use of advanced glazing had nothing to do with a risk of neck Injuries, rather, It 

was based on the observation that "31 % of front seat ejections are through windows that 

were partially or fully rolled down and It IS not unusual for advanced glazing to be 

heavily damaged and rendered Ineffective In a rollover crash" 76 Fed Reg at 3219 See 

also AAM Br at 14 (explaining that the reason Standard 226 does not permit the exclusive 

use of advanced glazing IS because' side windows are not always In position dUring crashes 

and rollovers ") Because advanced glazing only works when the windows are rolled 

up, NHTSA mandated that the technology must be employed "In conjunction with the 
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deployable safety system that will mitigate ejection through the stages of a rollover event, 

such as an ejectIon mItIgatIon SIde curtam alrbag" Id at 3219 (emphasIs added) This 

does not amount to a determination that advanced glazing IS unsafe, to the contrary, It 

simply means that a system that employs both alrbags and advanced glazing IS safer­

which explains why the preamble to Standard 226 urges car makers to utilize both 76 Fed 

Reg 3205, 3223 (noting that optimal test results "resulted from use of both ejection 

mitigation window curtains [I e, Side alrbags] and advanced glazmg ') (emphasIs added) Id 

at 3222 (encouraging the use of advanced glaZing as a supplement to Side alrbags) 

Ford's argument that thiS laWSUit would conflict With NHTSA's safety goals IS also 

derailed by NHTSA's statement In the preamble to Standard 226 "that thiS rule, like many 

NHTSA rules, prescnbes only a minimum safety standard As such, NHTSA does not 

mtend thIS rule to preempt state tort law that would effectIvely Impose a hIgher standard on 

motor vehIcle manufacturers than that establtshed by today's rule" Id at 3295 (emphasIs 

added) 

ThiS statement strongly suggests that, If asked, NHTSA would take the same 

position With respect to the preemptive effect of Standard 205 Standard 226 requires, at a 

minimUm, the use of Side alrbags, but also - like Standard 205 - gives car makers the 

option of utiliZing advanced glaZing as well Suppose that a car maker were simply to do 

the minimum required by Standard 226 by Installing Side alrbags Without adding advanced 

glaZing NHTSA s statement means that, In the agency's View, a laWSUit seeking to hold 

that car maker liable for failing to use advanced glaZing would not conflict With the purposes 

underlYing Standard 226 Thus, the Standard would have no preemptive effect It would 

make no sense for NHTSA to conclude that such a laWSUit would not be preempted by 

Standard 226 but would be preempted by Standard 205, given that both rules address 

ejection mitigation In car crashes 

Ford's pnnclpal response IS that "the preemption statement In [Standard] 226 simply 

underscores that such a statement IS conspicuously absent from the rule at Issue here -
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[Standard] 205" Ford Br at 39 (emphasIs In onglnal) At the time Standard 205 was 

adopted, however, federal agencies were not obligated to opine on the preemptive effect of 

their regulations (Notably, for example, there was no such statement In the rule at Issue In 

Geier See 529 U S at 884) In 1999, however, the President ordered federal agencies to 

analyze the "federalism Implications" of their regulations Executive Order 13132 (August 4, 

1999) 8 The preamble to Standard 226 was undoubtedly Issued In response to that 

directive, and thus has no beanng on whether NHTSA has a different view With regard to 

the preemptive effect of Standard 205 

Ford s second argument IS that NHTSA cannot have meant "to allow state law SUitS 

Imposing a requirement that IS actually prohibited by [Standard 226] - like the 

glaZing-alone requirement that Pnester seeks to Impose through thiS action' Ford Br at 

39 ThiS argument Ignores the fact that the car at Issue In thiS case was manufactured In 

1997, when Side alrbags did not eXist As discussed above, the reason Standard 226 

prohibits the exclUSive use of advanced glaZing IS because Side alrbags are a more reliable 

form of ejection mitigation That prohibition has no application to vehicles that were 

manufactured pnor to development of the Side alrbag 

To be clear thiS laWSUit does not contend that vehicles manufactured today should 

be eqUipped exclUSively With advanced glaZing Appellant only contends that the vehicle at 

Issue In thiS case, which was manufactured before Side alrbags were available (and long 

before Standard 226 was conceived), should have been eqUipped With advanced glaZing 

Ford's attempt to manufacture a conflict between thiS laWSUit and Standard 226 thus falls as 

a matter of fact 

8 See http IIwww thlsnatlon com/hbrary/eo-federahsm html 
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II 

Ford's remaining arguments lack merit 

In addition to arguing that this lawsuit would undermine NHTSA's safety goals, Ford 

offers a host of legal arguments that are equally unpersuaslve Ford's overall contention IS 

that appellant has read Gelertoo narrowly and Williamson too broadly In reality, It IS Ford 

that IS gUilty of an overly broad reading of Geier and an excessively narrow reading of 

Williamson And, contrary to Ford's claim Williamson provides strong support for the 

conclusion that this lawsuit does not undermine any federal purposes 

A Appellant IS not seekmg to "dismantle" Geier 

To begin with, appellant IS not seeking to "dismantle Geier by reading It In such a 

narrow and case-speCific way that there can never be preemption except on the precise 

facts presented In Geier [v Amencan Honda Motor Co, 529 U S 861 (2000)]" Ford Br at 

3 This argument mlscharacterlzes appellant's position In Geier, the regulation at Issue 

had a complex history and reflected a policy decIsion by NHTSA to deliberately encourage a 

variety of passive restraints, Including alrbags Because of this regulatory history and 

NHTSA s deliberate decIsion to promote a mix of different passive restraint options In motor 

vehicles, the Court held that a common-law claim predicated on the failure of the 

manufacturer to pick a specific type of passive restraint - an alrbag - was preempted 

529 U S at 870-77 

Contrary to Ford's argument, appellant IS not advocating a position that would striP 

Geier of any meaning outside the specific context of that case Appellant agrees for 

example, that Geier continues to apply With full force to any case where granting 

manufacturers a choice was a "significant regulatory obJective" There are many such 

cases that remain good law after Geier, and appellant does not contend otherwise 9 

Appellant's position IS simply that Geier has no application here because, for all the reasons 

9 See, e g, MCI, 329 S W 2d at 497 n 20 (citing cases) 
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previously explained (and Infra at (0)), NHTSA's decIsion to give manufacturers a choice of 

glazing technologies was not a 'significant regulatory objective" underlYing Standard 205 10 

B WIllIamson's holdmg that mere regulatory options do not 
exert preemptive force IS directly relevant to this case 

Ford also argues that Wilftamson IS Inapplicable because [n]elther the manufacturer 

In WIllIamson nor Ford here argued that the eXistence of a regulatory option alone IS 

sufficient to preempt a state tort action" Ford Br at 21 (emphasIs In onglnal) This 

argument Ignores the fact that many courts -Including this one - have read Gelerto 

mean that "any time an agency gives manufacturers a choice between two or more options, 

a tort SUIt that Imposes liability on the baSIS of one of the options IS an obstacle to the 

achievement of a federal regulatory objective and may be pre-empted" See Wilftamson 

113 S Ct at 1140 (Sotomayor, J , concurnng) 11 

The West Virginia Supreme Court's holding In Morgan v Ford Motor Co, 

680 S E 2d 77 (W Va 2009) IS a particularly stnklng example of thiS reasoning There the 

Court repeatedly emphaSized the absence of any Indication that NHTSA Intended for 

Standard 205 to preempt state tort claims, observing that (1) "we have no agency 

explanations Identifying a clear federal objective that would be corrupted by allOWing the 

plaintiff to proceed" (Id at 94), (2) [w]e find no language In [Standard] 205 that would 

indicate a clear expression of congressional Intent to preempt common-law SUitS regarding 

glaZing In motor vehicles" (Id) and (3) the' agency language" In the rule commentary 

suggests that Standard 205 "would 'not have any substantial direct effects on the States,' 

10 The Product Liability CouncIl's suggestion that appellant seeks to "abolish 
conflict preemption altogether" IS a straw man PLAC AmICUS Br at 5 Appellant has 
never argued that WIllIamson "spells the end of conflict preemption," and thus there IS 
no need for thiS Court to "reaffirm the continuing Vitality of that doctnne" Id 

11 Ford wrongly accuses appellant of blatantly mlscharactenzlng" thiS Court's 
pnor deCISion In thiS case Ford Br at 23 Although the deCISion descnbes vanous 
aspects of Standard 205's regulatory history the actual holdmg appears to rely 
exclUSively on the fact that thiS laWSUit would disrupt the options framework of Standard 
205 See 388 S C 425, 433 (2010) 
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mcludmg preempt[mg] State law[]" Id at 86 (quoting 68 Fed Reg 43964,43971 (July 23, 

2003)) (emphasIs added) 

Despite the obvIous absence of any federal objective that would be undermined by 

the plaintiffs' lawsuit, the Morgan court felt compelled to find preemption based on the fact 

that "[Standard] 205 permits the manufacturer to make a chOice between available safety 

options for Side-Window glass, a design defect claim would foreclose chOOSing one of those 

options" Id at 94 

Cases like Morgan Illustrate the Importance of Willtamson's holding that mere 

regulatory options do not preempt state law On thiS ground alone, Wllltamson IS highly 

relevant here 

C Williamson Is not distinguishable on safety grounds 

Ford also attempts to distinguish Willtamson on the ground that NHTSA was 

"convinced that lap-and-shoulder belts would Increase safety," whereas NHTSA had 

expressed "extreme reluctan[ce]" to require laminated glass In all Side Windows" Ford Br at 

29-30 ThiS argument cannot be reconciled with NHTSA's repeated statements that 

advanced glaZing offers substantial safety benefits" See, e g, R 231,234 As explained 

above, NHTSA never said that those "substantial benefits were outweighed by the pOSSible 

nsk of neck InJunes to belted passengers, rather, It merely Cited that concern as one factor 

counseling In favor of ItS deCISion to move towards a performance requirement that could be 

met by uSing any form of technology, mcludmg advanced glazmg 

In light of that overall conclUSion, thiS case IS actually on all fours With Willtamson 

With regard to public safety In each case, the agency deCided not to require a particular 

technology despIte ItS conclUSion that the technology WOUld, overall, "Increase safety" 

Ford's attempt to distinguish Wllltamson on safety grounds therefore lacks any ment 
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ID Williamson IS not distinguishable on the ground that 
Standard 205 was designed to promote a "mix of devices" 

Ford's also argues that Williamson has no bearing here because, whereas "the 

Williamson Court concluded that the seatbelt option was not designed to promote a mix of 

devices, a key purpose of the option at Issue here was to foster the development of new 

and more comprehensive ejection mitigation systems such as those mcludmg side alrbags " 

Ford Br at 16-17 (emphasIs added) See also Ford Br at 30,32-34 

What Ford forgets IS that Standard 205 merely governs wmdow matenals, and It 

does not purport to limit the use of additional ejection mitigation technology (such as 

alrbags) Thus, a JUry verdict holding a manufacturer liable for failing to select a particular 

wmdow option would not preclude the development "of new and more comprehensive 

ejection mitigation systems such as those Including side alrbags" Ford Br at 16-17 

The options standard at Issue In Gelerwas very different There, the regulation gave 

car makers the chOice of Installing either alrbags or some other form of passive restraint 

What the Supreme Court held was that a JUry verdict holding a manufacturer liable for 

installing an alrbag would dissuade manufacturers from developing one of the other types of 

passive restraint permitted by the same standard, thereby undermining NHTSA's goal of 

fostering a diverse mix of passive restraints See Geier, 529 U S at 881 (holding that 

"petitioners tort action would have reqUired manufacturers of all similar cars to Install 

alrbags rather than the other passive restraint systems [permitted by Standard 208] such as 

automatic belts or passive Interiors It thereby would have presented an obstacle to the 

variety and mix of deVices that the federal regulation sought") 

Ford's argument would only make sense If Standard 205 Itself gave car makers the 

chOice of Installing either advanced glaZing or alrbags - and not both If that were true, 

and If NHTSA had expressed a goal of fostering the development of both technologies In 

order to "develop data on comparative effectiveness," Geier, 529 U S at 879, then a JUry 

verdict holding a manufacturer liable for not Installing advanced glaZing might undermine the 
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agency's purposes by making It less likely that car makers would develop "a mix of devices" 

Id at 879 But the argument makes no sense with regard to a safety standard that merely 

governs window matenals, because a JUry verdict holding a car maker liable for not 

Installing advanced glazing would not In any way hinder a manufacturer's ability to Install 

side alrbags (or any other ejection mitigation technology, for that matter) 

In other words, because advanced glaZing and alrbags are not mutually excluslve­

and, as Standard 226 demonstrates, actually work best In combination - there IS no way a 

lawsuit like thiS one could Interfere with the development of a mix of devices Ford's attempt 

to analogize thiS case to Geier and to distinguish Williamson on "technologlcal-dlverslty" 

grounds therefore falls 12 

E W,ll,amson confirmed the validity of cases holdmg that 
Standard 205 does not have any preemptive effect 

As explained In our opening bnef (at 27-28), Wtlltamson confirmed the validity of 

O'Hara v General Motors Corp, 508 F 3d 753 (5th Clr 2007), and MCI Sales and Service 

v Hmton, 329 S W 3d 475 (Tex 2010), which rejected the argument that Standard 205's 

options framework exerts preemptive effect 

Ford attempts to undermine the Fifth Circuit s conclUSion In O'Hara on the ground 

that It completely Ignored' NHTSA s safety concerns and therefore reached the wrong 

result Ford Br at 25-26 Ford also complains that the Fifth CircuIt's reliance on Spnetsma 

v Mercury Manne, 537 U S 51 (2002), IS "entirely misplaced" Ford Br at 27 Both 

arguments are Incorrect 

12 The Auto Manufacturers make a related argument In their amicus bnef - I e" 
that advanced-glazing SUitS "would dampen the mcentlve for manufacturers to develop 
and Implement alternatives by making the Side-window ejection mitigation chOice for 
them" AAM Br at 17 (emphaSIS added) ThiS argument IS belled by the history of the 
automotive Industry, which has always sought to make cars better, faster, and stronger, 
not merely to meet minimum government safety standards As Ford Itself has 
repeatedly observed, "safety sells," 
http IImedla ford com/artlcle_pnnt cfm?artlcle_ld=31666, and the contention that an 
advanced-glazing requirement would eliminate any incentive to develop additional, 
complementary safety measures IS self-serving, at best 

14 



First, O'Hara did not "Ignore" NHTSA's safety concerns with regard to advanced 

glazing The Fifth Circuit recited the history of Standard 205 In conSiderable detail, 508 F 3d 

at 759~4, Including NHTSA s concerns regarding the risk of neck Injuries from advanced 

glaZing Id at 757, 761~2 Based on thiS extensive hiStOry, the O'Hara court concluded­

correctly - that "NHTSA's 2002 Notice of Withdrawal focused on the need to develop 

experimental standards for new rollover aCCident technologies" - Ie, Side alrbags - and 

that the agency "did not reject advanced glaZing as unsafe" Id at 762 ThiS conclUSion IS 

exactly In keeping With the actual findings of the 2001 Final Report on which the agency's 

deCISion was based 

Ford IS also wrong In attacking O'Hara's reliance on Spnetsma v Mercury Manne, 

537 U S 51 (2002), which rejected federal preemption of claims that a boat engine was 

defective because It lacked a propeller guard Spnetsma IS directly relevant to thiS case, 

because It made clear that a federal agency's deCISion not to require a particular safety 

deVice does not, standing alone, exert any preemptive force - a holding that has since 

been reaffirmed by WIlliamson 

The particular facts of Spnetsma are instructive as well, because they show that a 

potential risk of Injury from a particular safety feature does not automatically translate Into 

federal preemption There, after 18 months of study, a Coast Guard subcommittee found 

that feaSible propeller guards might prevent penetrating Injuries but Increase the potentIal 

for blunt trauma caused by col/lslon WIth the guard" Id at 61 (emphasIs added) The 

subcommittee further determined that "It would be prohibitively expensive to retrofit all 

eXisting boats With propeller guards because no universal deSign SUitable for all boats and 

motors In eXistence had been proved feaSible Id Based on these findings, the Coast 

Guard deCided not to Issue a regulation requiring propeller guards Id On thiS record the 

US Supreme Court held that there was no baSIS for finding a conflict between the plaintiffs' 

claims and federal regulatory purposes Id at 70 

The same conclUSion IS warranted here Just like the Coast Guard In Spnetsma, 
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NHTSA decided to study the possibility of reqUlnng a particular type of equipment 

(advanced glazing In side windows) In order to address a safety concern (passenger 

ejection In rollover crashes) Just as In Spnetsma, there was some Indication that the 

technology would help save lives but also mIght Increase the nsk of certain InJunes And 

Just as In Spnetsma, the agency concluded, based on safety data and cost concerns, that It 

would not promulgate a requirement but would continue to study the possible benefits of 

advanced glazing In order to determine how the technology can best be used to achieve the 

agency's overall goals The Supreme Court's conclusion that none of these reasons exerts 

preemptive force applies squarely to thiS case, and thus the O'Hara court's reliance on 

Spnetsma cannot be faulted 

Ford's attack on the Texas Supreme Court's decIsion In Mel Sales and ServIce, Inc, 

329 S W 3d 475 (Tex 2010), IS similarly baseless Ford says that "the Texas Supreme 

Court simply pOinted to O'Hara" (Ford Br at 27), but nothing could be further from the truth 

The decIsion contains a thorough analysIs of every aspect of Standard 205 and analyzes 

NHTSA's purposes In exhaustive detail, ultimately concluding that the agency "did not state 

a positive desire to preserve the use of tempered glass In windows by forbidding contrary 

state regulation" 329 S W 3d at 497 If anything Mel IS even more detailed and 

meticulous than O'Hara, and Ford's argument to the contrary IS mystenous In light of the 

Texas Supreme Court's thorough analysIs, It IS not surpnslng that the US Supreme Court 

declined the manufacturer s Invitation to grant review 

III 

Ford's bid for Immunity Ignores the core 
principles governing federal preemption 

Flna"y, and more generally, Ford s broad Interpretation of GeIer and narrow 

Interpretation of Wllltamson reflects an Improper doctnnal approach to federal preemption 

To read Ford's bnef, one would assume that preemption IS the rule, rather than the 

exception But the opposite IS the case It IS Important to remember that the only time that 
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the U S Supreme Court has found preemption In a motor vehicle safety case was In Geier 

Wllltamson, meanwhile, rejected preemption In an options case InvolVing the exact same 

regulation at Issue In Geier-Standard 208 - and It did so unantmously- something that 

rarely happens with this sharply diVided Court (Geier, In contrast, was a closely diVided 5-4 

decIsion) 

By speaking with one VOice, the Willtamson Court powerfully reaffirmed that 

preemption may only be found where there IS direct eVidence of a conflict between federal 

purposes and a state tort claim The reason for this both Simple and Important Federal 

preemption Involves core pnnclples of federalism that lie at the heart of our constitutional 

framework The framers understood that, In our federalist system, states nghts must be 

respected absent a direct conflict with federal law The people of the States are free, 

subject only to restnctlons In the Constitution Itself or In constitutionally authonzed Acts of 

Congress, to define the moral, political, and legal character of our lives The framers 

recognized, moreover, that the States possess unique authontles, qualities, and abilities to 

meet the needs of the people and should function as laboratones of democracy Thus, any 

acts of the national government - whether legislative, executive or JudiCial In nature - that 

exceed the enumerated powers of that government under the Constitution violate the 

pnnclple of federalism established by the framers 

Fealty to this pnnclple undoubtedly animated the Supreme Court's unanimous 

deCISion In Williamson to respect states' nghts to compensate their citizens via the court 

system W,lltamson also reaffirmed the Importance of JudiCial restraint and fealty to the 

legislative enactments of Congress When Congress enacted the National Traffic and 

Motor Vehicle Safety Act of 1966, It could have chosen to wipe out all state tort claims But 

It did no such thing Instead, Congress enacted a savings clause stating that [c]ompllance 

with" a federal safety standard "does not exempt any person from any Ilablltty under 

common law" 15 USC § 1397(k) (emphaSIS added) 

W,lltamson reaffirmed that, "[e]speclally In light of the 'statutory savings clause that 
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foresees the likelihood of a continued meaningful role for state tort law,'" preemption may 

only be found In rare cases, such as Geier, where the car maker "carned [ItS] burden of 

establishing that [NHTSA] 'deliberately sought variety' to achieve greater safety" 131 S Ct 

at 1140 (Sotomayor, J , concurnng) (quoting Geier, 529 U S at 878) Finding preemption 

In cases where, as here, the car maker has not demonstrated that NHTSA "deliberately 

sought variety" when It adopted the regulation at Issue would striP the savings clause of any 

meaning - a result that Wtlltamson forbids and the Constitution cannot tolerate 13 

At bottom Ford IS asking thiS court to engage In an act of JudiCial activism Try as It 

might, Ford has failed to pOInt to any clear eVidence of preemptive Intent on NHTSA's part 

Instead, the car maker IS asking thiS Court to diVine preemptive Intent based on smppets of 

regulatory history that do not support ItS argument If Congress's words mean anything 

they mean that a court may only find preemption where there IS an "actual conflict between 

state law and federal purposes ThiS IS simply not such a case 

13 The Product Liability AdVISOry Council argues that thiS case would "undermine 
Congress's broader goals" by disrupting the "uniformity" of safety standards In the auto 
Industry PLAC Br at 18 ThiS exact argument was affirmatively rejected by Geier 
Itself, which held that "the savings clause reflects a congressional determination that 
occasional nonumformlty IS a small pnce to pay for a system In which junes not only 
create but also enforce safety standards, while simultaneously providing necessary 
compensation to victims" Geier, 529 U S at 870 Based on thiS observation, Geier 
held that the Safety Act does not expressly preempt state tort claims and that 
preemption only lies where there IS a direct conflict between state tort claims and 
federal regulatory purposes 
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CONCLUSION 

The appellant again urges the Court to reverse Its pnor ruling and to find that 

appellant's claims are not preempted by federal law 

July 11, 2011 

Respectfully submitted, 

D Thomas Johnson 
Post Office Box 1125 
Hardeeville, South Carolina 29927 
(843) 784-2142 

James B Richardson, Jr 
1229 Lincoln Street 
Columbia, South Carolina 29201 
(803) 799-9412 

Leslie A Brueckner 
Public Justice P C 
555 12th St , SUite 1620 
Oakland, California 94607 
(510) 622-8205 

Matthew W H Wessler 
Public Justice, P C 
1825 K St , NW, SUite 200 
Washington, DC 20006 
(202) 797-8600 

19 



THE STATE OF SOUTH CAROLINA 
IN THE Supreme COURT 

APPEAL FROM ORANGEBURG COUNTY 
Court of Common Pleas RECEIVED 

James C Williams, CircUit Court Judge 
Case No 06-CP-38-1071 

JUL 11 2011 

Mary Robyn Priester, Individually and as 
Natural Mother/Next of Km and Personal 
Representative of the Estate of James 
Lloyd Priester, 

S C Supreme Court 

v 

Preston Williams Cromer, Stage Light 
Management d/b/a Showglrls(z), and 
lloyd Brown, mdlvldually and d/b/a 
Showglrls(z), Nikki D's, Inc, and 
Ford Motor Company, Inc, 

of whom Ford Motor Company, Inc, IS the 

CERTIFICATE OF SERVICE 

Appellant, 

Defendants, 

Respondent 

I certify that I served a copy of appellant's supplemental reply bnef upon 
respondent by first class mall, postage prepaid, addressed to Its attorneys at their 
address of record, namely 

CurtiS L Ott, Esq 
Carmelo B Sammataro, Esq 
Turner Padget Graham & Laney 
POBox 1473 
Columbia, SC 29202 

and upon the amIcI cunae by the same means, addressed to their attorneys at their 
respective add resses of record, namely 

on July 11, 2011 

William C Wood Jr, Esq 
Nelson Mullins Riley & Scarborough 
Mendlan, 17th Floor 
1320 Main Street 
Columbia SC 29201 

-and-

Gary T Culbreath, Esq 
Bnan A Comer, Esq 
Collins & Lacy 
POBox 12487 
Columbia, SC 29211 

1 



July 11, 2011 

./ 

~~RIC~I~ 
1229 Lincoln Street 
Columbia, South Carolina 29201 
(803) 799-9412 

Attorney for Appellant 

2 


