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INTEREST OF THE AMICUS CURIAE l 

The Alhance of AutomobIle Manufacturers IS a nonprofit natIOnal trade orgamzatIon 

whose member compames represent all of the major manufacturers of passenger vehIcles sold m 

the Umted States, mcludmg respondent Ford Motor Company The Alhance frequently partIcI-

pates as amICUS m cases addressmg federal regulatIOn of motor vehIcles See e g , Alhance Br , 

Geler v Amencan Honda Motor Co (S Ct No 98-1811), Alhance Br, Wzlhamson v Mazda 

Motor of Amenca Inc (S Ct No 08-1314) The Alhance also frequently partIcIpates m Na-

tIOnal HIghway Traffic Safety AdImmstratIOn (NHTSA) rulemakmg actlvItIes regardmg passen-

ger safety and vehIcle desIgn See e g, AllIance Comments, EjectIOn MItIgatIOn (FMVSS No 

226) (NHTSA Docket No NHTSA-2009-0183) In domg so, the AllIance presents the broad 

perspectIve of vehIcle manufacturers 

ThIS case raIses Issues of great Importance to the Alhance and ItS members Because they 

sell vehIcles all over the country, Alhance members need to know what lIabIhty regIme they 

face Members therefore have an mterest m ensunng that state and federal courts correctly un-

derstand and umfonnly apply the Supreme Court's preemptIOn framework for NHTSA regula-

tIons 

AddItIonally, over the years, AllIance members have mvested substantIal resources to 

develop Improved and effectlve ejectIOn-mItIgatIOn countenneasures, lIke sIde-curtam aIrbags, 

whIch NHTSA recently deCIded to promote The Alhance belIeves that NHTSA's deCISIOn not 

to mandate a partIcular type of SIde wmdow glazmg has been a pnmary dnver of that mnovatIon 

The AllIance and ItS members therefore have an mterest m ensunng that courts recognIze the 

SIgnIficance of NHTSA's deCISIOn to gIVe manufacturers a chOIce among SIde wmdow glazmg 

1 Pursuant to Rule 213, SCACR, thIS bnefIs condItIOnally filed and accompamed by a mo­
tIon for leave to file an amICUS bnef 



teclmologles Because tempered glass was what manufacturers chose for the majonty of passen-

ger vehIcles manufactured pursuant to NHTSA' s regulatIOns, members also have an mterest m 

ensunng that theIr chOIce does not subject them to lIabIlIty m state common-law tort SUItS 

STATEMENT OF THE ISSUES ON APPEAL 

Whether the Umted States Supreme Court's deCISIOn m Wzlhamson v Mazda Motor of 

Amerzca Inc, 131 S Ct 1131 (2011) warrants reconsIderatIon of thIS Court's declSlon that 

Pnester's laWSUIt IS preempted In thIS amICUS bnef, the AllIance lImIts Itself to the questIOn 

whether NHTSA regulatIOns lettmg automobIle manufacturers choose to use advanced glazmg 

for SIde wmdows preempt Pnester's laWSUIt m lIght of Gezer v Am Honda Motor Co, 529 U S 

861 (2000), and Wzllzamson 

INTRODUCTION AND STATEMENT OF THE CASE 

Protectmg dnvers and passengers IS one of the pnnclpal goals ofNHTSA, and preventmg 

them from bemg ejected dunng an aCCIdent IS one of ItS foremost safety concerns EjectIOn IS so 

lmportant because It greatly mcreases the probabIlIty that an occupant wIll dIe or be senously 

mJured dunng an aCCIdent Many of NHTSA's most promment safety regulatIOns-those con-

cernmg seat belts and mrbags-are part of the agency's comprehensIve effort to prevent eJec-

tIons and mItIgate theIr hannful effects 

Another part of that effort IS vehIcle wmdow glazmg 2. There are two mam types of glaz-

mg tempered glass, WhICh readIly shatters mto small, dull pIeces, and advanced glazmg, whlch 

tends to remam mtact upon Impact For over twenty years, NHTSA has studIed both types of 

Wlllke et al, "EjectIOn MItIgatIOn Usmg Advanced Glazmg Fmal Report," Docket 
NHTSA-1996-1782, at p lX (Aug 2001) ("Advanced glazmg systems should be evalu­
ated as one component of comprehensIve ejectIon preventIOn and mItIgatIOn strategies 
that mclude alternate ejectIOn countenneasures such as the more recent developments m 
mflatable head protectIOn and/or rollover protectIOn systems ") (heremafter "2001 Fmal 
Report") 
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glazmg and has repeatedly consIdered the extent to whIch glazmg should be regulated.1 AI-

though the agency has reqUIred advanced glazmg for wmdshields, It has never reqUIred advanced 

glazmg for sIde wmdows And untll recently, It had never forbIdden advanced glazmg for sIde 

wmdows, eIther Instead, NHTSA has let manufacturers choose whether to use tempered glass 

or advanced glazmg for sIde wmdows The pnmary, but by no means only, NHTSA regulatIOn 

concemmg vehIcle wmdow glazmg IS Federal Motor VehIcle Safety Standard (FMVSS) 205 1 

The questIon presented here IS whether NHTSA regulatIOns lettmg automobIle manufac-

turers choose to use advanced glazmg for sIde wmdows preempt Pnester's lawsUIt, a state tort 

SUIt that, If successful, would reqUIre Ford and other manufacturers to use advanced glazmg for 

sIde wmdows to aVOId tort lIabIlIty m South Carolma Last year, followmg the approach of 

Gezer v Am Honda Motor Co , thIS Court held that Pnester's SUIt IS preempted.2. That decIsIOn 

was correct and remams correct after Wzllzamsol1 v Mazda Motor of Amerzca Inc, WhICh con-

finned the analysIs for detenmmng whether NHTSA regulatIOns gIVmg manufacturers a chOIce 

among safety deVIces preempt state tort SUItS that would elImmate the chOIce Q 

Lettmg manufacturers choose between tempered glass and advanced glazmg IS a slgmfi-

cant regulatory objectIve of NHTSA, as eVIdenced by FMVSS 205 and the recently adopted 

FMVSS 226, whIch addresses ejectIOn mItIgatIOn standards "to reduce the partIal and complete 

See Federal Motor Vehzcle Safety Standards Szde Impact Protectzon-Passengel Cars 
Advance Notzce of Proposed Rulemakzng, 53 Fed Reg 31712 (Aug 19, 1988) (heremaf­
ter "1988 Proposal"), see also Federal Motor Vehzcle Safety Standards Szde Impact Pro­
tectZOl1- Lzght Trucks Vans and Multzpurpose Passenger Vehzcles Advance Notzce of 
Proposed Rulemakzng, 53 Fed Reg 31716 (Aug 19, 1988) 

49 C F R § 571 205 

Przester v Cromer, 388 S C 425 (2010) (cItIng Gezer v Am Honda Motor Co, 529 U S 
861 (2000)), vacated by 131 S Ct 1570 (2011) 

Wzllzamson v Mazda Motor of Amerzca Inc, 131 S Ct 1131 (2011) 
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ejectIOn of vehIcle occupants through SIde WIndows In crashes ,,1 As explaIned thoroughly be-

low, NHTSA has long belIeved that advanced glaZIng IS not stnctly safer than tempered glass, 

poses safety nsks for belted occupants, and IS too costly Because of those safety and cost con-

cerns and to advance ItS goal of encouragIng development of supenor SIde-wIndow ejectIon 

mItIgatIOn technologIes (lIke the SIde Impact atrbags that are practIcally reqUIred by FMVSS 

226), NHTSA has contInually deCIded to make advanced glaZIng an optIOn-and only an optlOn 

Because state tort SUItS, If they could reqUIre otherwIse, would frustrate NHTSA's safety and 

other regulatory objectIves, such SUItS must be preempted 

ARGUMENT 

I THE PREEMPTIVE EFFECT OF A REGULATION PROVIDING OPTIONS TO 
VEHICLE MANUFACTURERS TURNS ON WHETHER THE REGULATION 
FURTHERS SIGNIFICANT REGULATORY OBJECTIVES OR WHETHER IT 
REFLECTS MERE COST CONCERNS 

The guIdIng lIghts for the preemptIOn questIOn here are Geler and ItS recent reaffinnatIOn 

In Wzllzamson, the Supreme Court's two forays Into the preemptIve effects of NHTSA regula-

tIons gIVIng manufacturers a choIce among safety devIces Those cases teach that such regula-

tIons are preemptIve when the chOIce serves sIgmficant regulatory objectIves 

Geler Involved a state tort SUIt that would have reqUIred Honda to Install a dnver's SIde 

atrbag The Supreme Court held that the SUIt conflIcted wIth FMVSS 208, whIch "dehberately 

prOVIded the manufacturer wIth a range of choIces among dIfferent paSSIve restraInt devIces," 

IncludIng atrbags li Consldenng regulatory hIstory along wIth the agency's VIews of the regula-

tIOn, the Court concluded that the agency had gIVen manufacturers a chOIce among paSSIve re-

1 Federal Motor Vehlcle Safety Standards EjectlOn MltlgatlOn Phase-In Reportmg Re­
qUlrements IncorporatlOl1 by Reference Fmal Rule, 76 Fed Reg 3212, 3212 (Jan 19, 
2011) (hereInafter "2011 FInal Rule") 

Geler, 529 U S at 875 
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stramt devIces to further sIgmficant regulatory objectIves because the "chOIces would bnng 

about a mIX of dIfferent devIces mtroduced gradually over tIme," the agency belIeved FMVSS 

208 would "lower costs, overcome technIcal safety problems, encourage technologIcal develop-

ment, and wm WIdespread consumer acceptance-all of whIch would promote FMVSS 208's 

safety objectIves ,,2 Regulatory hIstory showed the publIc's reluctance to use seat belts (far and 

away the safest restramt) and a struggle between the publIc, Congress, and admImstrators to pIck 

acceptable paSSIve restramts lQ The agency dId not want mrbags to replace seat belts completely, 

as mrbags are less effectIve by themselves, pose umque safety nsks, and are costly, makmg them 

less desIrable 11 To overcome those problems, FMVSS 208 "delIberately sought vanety-a mIX 

of several dIfferent passIve restramt systems by settmg a performance reqUIrement for paSSIve 

restramt deVIces and allowmg manufacturers to choose among dIfferent passIve restramt mecha-

msms ,,11 The optIOns were expected to generate data on comparatIve effectIveness and to facIlI-

tate the development of alternatIve, cheaper, and safer paSSIve restramt systems U A gradual 

phase-m of the passIVe-restramt reqUIrement was expected to do the same 11 GIVen the reasons 

why the agency chose to allow, but not mandate, mrbags, the Court concluded that mandatmg 

mrbags through state tort law "would stand as an 'obstacle' to the accomplIshment of' SIgnIficant 

federal objectIves .u 

lQ 

11 

11 

U 

11 

Id 

Id at 875-877 

Id at 877-878 

Id at 878 

Id at 879 

Id at 880 The Court was unperturbed by the fact that each phase set only a floor on the 
number of cars needmg paSSIve restramts, as a ceIlmg makes lIttle sense "when the prac­
tIcal threat to the mIX [the agency] deSIred arose from the lIkelIhood that manufacturers 
would mstall, not too many mrbags too qUIckly, but too few or none at all " Id 

Id at 886 
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WIllzamson mvolved a state tort SUIt that would have reqUIred Mazda to Installiap-and-

shoulder belts m the rear Inner seats of passenger vehicles, Ie, the middle or aIsle seats The 

Supreme Court held that the SUIt did not conflict With FMVSS 208, which lets manufacturers 

choose between lap belts and lap-and-shoulder belts for rear Inner seats The Court emphasized 

that, m contrast with the regulatory history and agency explanatIOns of the aIrbag regulatIOn con-

sidered m GeIer, the agency was not concerned about consumer acceptance of lap-and-shoulder 

belts for rear Inner seats, did not doubt their supenor effectiveness, and did not worry that lap-

and-shoulder belts posed umque or msunnountable safety nsks that lap belts did not (particularly 

because one safety concern-mteractIOn with chIld car seats-had dlmmlshed with Improved 

deslgns).lQ There was no mterest m assunng a mIX of lap belts and lap-and-shoulder belts for 

rear Inner seats, either 11 Instead, despite a concern that mstallmg lap-and-shoulder belts for rear 

mner seats could complIcate entenng and eXltmg some vehicles (lIke mmIVans), the mam reason 

why the agency did not mandate a particular type of seat belt for rear mner seats was cost, and 

"that concern was dllmmshmg "U The Court held that, "[ w ]hIle an agency could base a decIsIOn 

to pre-empt on ItS cost-effectiveness Judgment," 'a negative Judgment about cost effectIveness 

cannot by ltselfshow that [the agency] sought to forbid common-law tort SUItS m which a Judge 

or Jury might reach a different conclusIOn ,,12 As the Court observed, such a rule would effec-

tIvely transfonn every federal standard that left manufacturers a chOice mto a preemptive regula-

tIon 20 

WIllzamson, 131 S Ct at 1138 

ld 

Id 

Id at 1139 (emphasis added) 

ld 
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Pnester contends that Wlllzamson "lImIted Geler to Its facts"n But far from narrowmg 

Geler's holdmg or reJectmg Its reasomng, Wlllzamson reaffirmed Geler's analytIcal framework 

completely 22 There IS no mdlcatIOn m Wlllzamson that the Supreme Court thought that "Geler 

mvolved a hIghly unusual optIOns standard" or that "Geler was a SUl generzs deCISIOn," hke 

Pnester clmms 23 That the Wllhamson Court concluded that one part of FMVSS 208 dId not pre-

empt state tort SUItS, whIle the Gezer Court concluded that another part dId, does not at all mdI-

cate that Geler IS lImIted to ItS facts, lacks contmumg relevance, or dealt WIth a rare standard or a 

rare set of facts It sImply mdlcates that Geler's analytIcal framework can produce dIfferent re-

sults m dIfferent contexts 

As Wlllzamson reIterates, the appropnate analytIcal framework IS thIS lookmg to regula-

tory hIstory, contemporaneous explanatIons, and later agency actIOn, the Court must decIde 

whether NHTSA's safety and other regulatory objectIves for leavmg automobIle manufacturers 

WIth a chOIce of optIOns would be frustrated by a state tort SUIt restnctmg that chOIce and com-

pelhng one optIOn In Geler, the agency had several reasons for gIvmg manufacturers a chOIce 

among paSSIve restramts, mcludmg safety concerns In Wzllzamson, by contrast, the Court em-

phaslzed that the agency had Just one reason for glVmg manufacturers a chOIce among rear-mner-

seat belts-concern over cost-that IS by Itself msufficlent to preempt state tort law The dlffer-

ence between the outcomes of the two cases IS not merely quantztatzve In other words, the dlf-

ference IS not due solely to the fact that the agency had more reasons for ItS deCISIOn regardmg 

paSSIve restramts than ItS deCISIOn regardmg rear-mner-seat belts The dIfference IS quahtatzve 

Pnester Supp Br 20 

Wzllzamson, 131 S Ct at 1139 ("In Gezer, then, the regulatIOn's hIStory, the agency's 
contemporaneous explanatIOn, and ItS conSIstently held mterpretlVe VIews mdlcated that 
the regulatIOn sought to mamtam manufacturer chOIce m order to further SIgnIficant regu­
latoryobJectIves Here, these same conSIderatIOns mdlcate the contrary") 

Pnester Supp Br 19,20 
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UnlIke the agency's decIsIOn to allow dIfferent types of seat belts for rear Inner seats for cost 

reasons, the decIsIOn to allow multIple paSSIve restraInts was "a sIgmficant objectIve of the fed-

eral regulatIOn ,,24 

II NHTSA BASED ITS DECISION TO LET MANUFACTURERS CHOOSE AD­
VANCED GLAZING FOR SIDE WINDOWS ON SIGNIFICANT REGULATORY 
OBJECTIVES 

SInce the 1970s, the federal government has regulated glaZIng of passenger vehIcle WIn-

dows FMVSS 205, whIch expressly Incorporates Amencan NatIOnal Standards InstItute stan-

dard ANSI/SAE Z26 1 ("ANSI Z26 1 "), specIfies perfonnance reqUIrements for glaZIng and 

specIfies where dIfferent types of glaZIng may be Installed 25 From tune to tIme, NHTSA has 

updated FMVSS 205 to Incorporate an updated verSIOn of ANSI Z26 1 26 In theIr vanous Incar-

natIOns, FMVSS 205 and ANSI Z26 1 have forbIdden tempered glass for WIndshIelds but penmt-

ted manufacturers to choose between tempered glass and advanced glaZIng for SIde WIndows 

Importantly, NHTSA has never mandated any type of glaZIng for SIde WIndows because of the 

agency's longstandIng push to develop a comprehensIve and supenor SIde-wIndow ejectIOn ffiItI-

gabon strategy-a push that has only recently begun to achIeve success Thus, NHTSA's re-

peated deCISIOn to leave automobIle manufacturers optIOns for the type of glaZIng to use for SIde 

WIndows reflects Important regulatory objectIves and has preemptIve effect 

In 1988, NHTSA proposed to study potentIal ways to Increase occupant safety dunng 

SIde Impact crashes, IncludIng whether "new SIde WIndow deSIgns, IncorporatIng dIfferent glaz-

Wllllamson, 131 S Ct at 1136 (dISCUSSIng Gezer) 

49 C F R § 571 205 S3 2(a), S5 1 

See e g , Fedel al Motor Vehlcle Safety Standards Glazmg Matenals Low Speed Vehl­
cles Fmal Rule, 68 Fed Reg 43964 (July 25 2003) (revlSlng FMVSS 205 to Incorporate 
the 1996 verSIOn of ANSI Z26 1 Instead of the 1980 verSIOn) 
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mglframes, may be able to reduce the nsk of ejectIOns ,,27 BelIevmg that usmg advanced glazmg 

for sIde wmdows mIght reduce ejectIOns If the wmdows stayed anchored dunng a crash, NHTSA 

questIOned whether car doors would have to be completely redesIgned for advanced glazmg to be 

effectIve, gIVen that sIde wmdows cannot be anchored to a car frame (lIke wmdshlelds) yet stIll 

be able to be rolled down 28 Because so much was unknown then, NHTSA was not able to estI-

mate the cost of mandatmg advanced glazmg for sIde wmdows 29 

NHTSA publIshed a final report on advanced glazmg m 2001, after Issumg another pro-

posal m 1992 and after a congressIOnal ultImatum to complete the study 30 The 2001 Fmal Re-

port reIterated the agency's polIcy VIew that advanced glazmg "should be evaluated as one com-
) 

ponent of comprehensIve ejectIOn preventIOn and mItIgatIOn strategIes".ll In that vem, NHTSA 

observed that advanced glazmg's potentIal to save lIves was mdIrectly proportIOnal to the use of 

3? seat belts --'" Because seat belts are the core component of any comprehensIve ejectIOn mItIgatIOn 

system, NHTSA was troubled by the study's findmg that advanced glazmg poses safety nsks for 

belted passengers, z e , that advanced glazmg, because It does not shatter lIke tempered glass, 

causes belted passengers to expenence hIgher neck shear loads when collIdmg WIth advanced 

glazmg dunng a crash 33 The study also confinned NHTSA's hypotheSIS that "the feaSIbIlIty of 

usmg advanced glazmg depends heaVIly on the practIcabIlIty of the proposed door modIfica-

1988 Proposal, 53 Fed Reg at 31714 

Id 

Id at317l5 

See Motor Vehzcle Safety Standards Wzthdrawal of Advance Notzces of PI oposed Rule­
makzng, 67 Fed Reg 41365,41366 (June 18,2002) (descnbmgNHTSA's actIVItIes m 
the 1990s) (heremafter "2002 WIthdrawal") 

2001 Fmal Report at IX 

Id at VI, 53 

Id at 36 
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tIons ,,34 NHTSA estImated the annual cost of mstallmg advanced glazmg for Just the front sIde 

wmdows of new cars at between $816 mIllIon ($48 per car) and $1 35 bIllIon (almost $80 per 

car), dependmg on the type of advanced glazmg mstalled 35 (That estImate dId attempt to ac-

count for the cost ofredesIgmng doors or consumers' mcreased cost ofreplacmg advanced glaz-

mg after accIdents) 

The 2001 Fmal Report concluded that "there IS no reason to have advanced glazmg regu-

latory reqUIrements ,,36 Rather than mandate a smgle technology lIke advanced glazmg, It rec-

ommended awmtmg "the advent of other ejectIOn mItIgatIOn systems, partIcularly sIde mrbag 

curtams", the 2001 Fmal Report thus recommended shlftmg the agency's focus "from advanced 

glazmg to development of more comprehensIve, performance based test procedures," WIth the 

ultImate polIcy goal of "allow[ mg] vehIcle manufacturers to choose any technology that achIeves 

the necessary performance ,,37 

In lme WIth the findmgs and recommendatIOns of the 2001 Fmal Report, NHTSA for-

mally WIthdrew ItS 1988 and 1992 proposals m 2002, announcmg that "there IS no reasonable 

pOSSIbIlIty of proposmg regulatory reqUIrements for advanced glazmg m the foreseeable fu-

ture ,,38 As reasons for the WIthdrawal, NHTSA repeated the report's concern about the safety 

nsks of advanced glazmg for belted occupants, repeated ItS expectatIOn that those nsks could be 

reduced by promlsmg new technologIes lIke SIde Impact mrbags, and explamed ItS "cost con-

cerns" about mandatmg advanced glazmg, z e , the substantIal per-vehIcle mstallatIOn cost plus 

Id at 30, see zd at 16-23, see also zd at 22 (notmg that redeSIgned door frames would 
lllmt dnver VISIbIlIty) 

Id at 47-49 

Id at x 

Id at Xl 

2002 Wzthdrawal, 67 Fed Reg at 41367 
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the "sIgmficant" cost of redeslgnmg "all vehIcles currently bemg produced ,,39 (NHTSA contm-

ues to IdentIfy those three mterrelated reasons as the bases for Its 2002 decIsIOn not to mandate 

advanced glazmg for sIde wmdows 40) Echomg the polIcy goal of the 2001 Fmal Report, 

NHTSA stated ItS mtent to establIsh "safety perfonnance reqUIrements for ejectIOn mItIgatIOn 

that wIll allow vehIcle manufacturers the dIscretIOn to choose any technology that fulfills the re-

qUIrements ,,11 

After almost another decade of study, NHTSA adopted sIde-wmdow ejectIOn mItIgatIOn 

reqUIrements earlIer thIS year when It adopted a new rule, FMVSS 226 FMVSS 226 IS "desIgn-

neutral and perfonnance-onented so as to provIde substantIal fleXIbIlIty to vehIcle manufacturers 

m developmg or enhancmg ejectIon mItIgatIOn countenneasures that meet the reqUIrements of 

the standard ,,42 In other words, by settmg a perfonnance standard rather than a techmcal speCI-

ficatIOn, FMVSS 226 spurs development of new technology, manufacturers wIll use theIr dIscre-

tIon to adopt new technology or combmatIons of technologIes to meet the standard To make the 

most of that dIscretIOn, the standard's reqUIrements wIll phase m over four years (after a two-

year lead tnne), and manufacturers can earn credIts to the extent theIr fleets exceed the reqUIre-

ments m the early years 43 

Manufacturers' dIscretIOn to meet FMVSS 226's standard IS not unlImIted 44 Manufac-

turers are specIfically forbIdden to rely exclusIvely on movable advanced glazmg to fulfill 

FMVSS 226, though they are not forbIdden to mstall It as part of a more comprehensIve system 

Id 

2011 Fmal Rule, 76 Fed Reg at 3219 

2002 WIthdrawal, 67 Fed Reg at 41365 

2011 Fmal Rule, 76 Fed Reg at 3219 

Id at 3292 

Id at 3212 
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If they choose 45 In addItIon to the reasons It gave In 2001 and 2002 for rejectIng advanced-

glazIng reqUIrements for sIde WIndows (safety and cost concerns and the goal of promotIng de-

velopment of supenor technologIes), NHTSA noted another problem unlIke sIde Impact aIr-

bags, advanced glaZIng can prevent ejectIOns only If a sIde WIndow IS rolled up dunng a crash 46 

Advanced glaZIng, In other words, IS SImply not a relIable restraInt for potentIal sIde-wIndow 

ejectIOns For all these reasons, NHTSA explIcItly rejected suggestIOns that would have dIrectly 

or IndIrectly reqUIred advanced glaZIng to satIsfy FMVSS 226 47 

III PRIESTER'S TORT CLAIMS ARE PREEMPTED BECAUSE THEY WOULD 
INTERFERE WITH IMPORTANT REGULATORY OBJECTIVES INHERENT 
IN NHTSA'S DECISION TO LET MANUFACTURERS CHOOSE AMONG 
TYPES OF SIDE WINDOW GLAZING 

In lIght of the regulatory hIStOry and NHTSA's explanatIOns for ItS decIsIOn to let manu-

facturers choose advanced glaZIng for sIde WIndows, thIS case IS lIke GeIer, not WIlhamson As 

In GeIer, NHTSA has artIculated several related reasons for ItS decIsIOn not to mandate a speCIfic 

technology NHTSA's decIsIOn would be undercut by a state-law rule mandatIng a speCIfic tech-

nology Furthennore, unlIke WIlhamson, cost IS not the only reason for NHTSA's decIsIOn 

Compare Id at 3219 ("the standard does not penmt use of movable glaZIng alone to meet 
the reqUIrements of the standard"), wah Id at 3212 ("The agency antICIpates that manu­
facturers WIll meet the standard by modIfYIng eXIstIng sIde Impact aIr bag curtaIns, and 
pOSSIbly supplementIng them wIth advanced glaZIng "), see also 49 C F R § 571 266 
S4 2 1 1 ("No vehIcle shall use movable glaZIng as the sole means of meetIng the dIS­
placement lImIt of S4 2 1 ") 

2011 Fmal Rule, 76 Fed Reg at 3214, see Id at 3219 (dISCUSSIng safety, cost, and tech­
nology development), see also Id at 3249 ("The cost per eqUIvalent fatalIty of a system 
compnsed of a partIal curtaIn In cOmbInatIOn wIth lamInated glaZIng was tWIce that of a 
system utIlIzIng only a curtaIn [T]he costs assocIated wIth advanced glaZIng Installa­
tIons at the sIde WIndows covered by thIS standard are substantIal In companson to a sys­
tem only utIlIzIng rollover curtaInS ") 

See e g , Id at 3219 ("We dId not adopt the suggestIOns In the comments of the glaZIng 
manufacturers that could have bolstered Increased use of advanced glaZIng In sIde WIn­
dows because we dId not find a safety need supportIng the approaches "), Id at 3249 (re­
jectIng suggestIOns that would "IndIrectly reqUIr[ e] advanced glaZIng to be Installed at 
sIde WIndows") 

12 



As an mltIal matter, Pnester's argument that the Court can dIspose of the preemptIOn 

questIOn by consldenng only ANSI Z26 1 IS mcorrect 48 The fact that FMVSS 205 expressly 

mcorporates ANSI Z26 1 by reference IS Immatenal to the questIOn whether the dIscretIOn that 

NHTSA has gIVen manufacturers furthers sIgmficant regulatory objectIves NHTSA need not 

copy a technIcal standard verbatIm mto the Code of Federal RegulatIOns to express the Imp or-

tance of the polIcy objectIves behmd the agency's declSlon to adopt the standard NeIther GeIer 

nor Wzllza711son Imposes such a formal reqUIrement Instead, both cases allow NHTSA to make 

ItS purposes known m rulemakmg documents and agency studIes, as It has done WIth respect to 

advanced glazmg Both cases also dIspose of Pnester's contentIOn that the preemptIOn analYSIS 

can be mformed by the mtent of the drafters of ANSI Z26 1 that the standard be just a "mlmmum 

reqUIrement[] ,,49 All that matters are NHTSA's reasons for adoptmg the technIcal reqUIrements 

of ANSI Z26 1 

Gezer IdentIfies five reasons why a regulatory chOIce may be a sIgmficant regulatory ob-

jectIve that preempts more demandmg state law (1) consumer acceptance, (2) no stnctly supe-

nor optIOn, (3) addItIonal safety nsks, (4) mterest m spumng development of alternatlves, and 

(5) cost 50 Of those reasons, only the first-consumer acceptance-Is not behmd NHTSA's de-

cIsIOn to let manufacturers choose eIther tempered glass or advanced glazmg for SIde wmdows 

The other reasons are all apparent m NHTSA's announcements, studIes, and rulemakmg docu-

ments and confirm the cntIcal Importance of lettmg manufacturers make that chOIce free of 

worry about state tort lIabIlIty 

Pnester Supp Br 21-22 

Id 

See Wzllza711son, 131 S Ct at 1137-38 (summanzmg Gezer) 
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Usmg advanced glazmg for sIde wmdows, though sometImes useful, IS not a stnctly su-

penor alternatIve to tempered glass for ejectIOn mItIgatIOn As NHTSA explamed m the pream-

ble to the final FMVSS 226 rule, SIde wmdows are not always m posItIon dunng crashes and 

rollovers, when rolled down, advanced glazmg performs no better than tempered glass And as 

NHTSA has attested smce at least 2001, advanced glazmg poses specIal safety nsks for belted 

occupants, who generally do not need advanced glazmg to keep them from bemg ejected through 

SIde wmdows dunng an aCCIdent 

Pnester tnes to mlmmlze NHTSA's safety concerns She emphasIzes NHTSA's state-

ment that "neck measurements from Impacts mto [advanced glazmg] were not I epeatable "n 

She also emphasIzes NHTSA's conclusIOn that "advanced glazmg m some cases appears to m-

crease the nsk of neck mJury,,52 But NHTSA explICItly stated that neIther of Pnester's pomts 

undenmned ItS conclusIOns about advanced glazmg's safety 

Although data from that testmg IS lImIted and shows SIgnIficant 
vanablhty, we can say from the avazlable data that zmpacts mto 
currently-used tempel ed szde glazmg I esulted m lower neck shear 
loads and lower neck moments than l1npacts mto advanced glaz­
mg In other words advanced szde glazmg appears to mCI ease the 
rzsk of neck mJwy The agency IS extremely reluctant to pursue a 
reqUIrement that may mcrease mJury nsk for belted occupants to 
proVIde enhanced safety benefits pnmanly for unbelted occupants, 
by preventmg theIr ejectIOn from the vehIcle 53 

Moreover, when wlthdrawmg the 1988 and 1992 proposals on advanced glazmg, NHTSA exphc-

Itly advanced the same "safety concerns" that Pnester tnes to portray as mconclusIVe 54 

Pnester Supp Br 5 (quotmg 2001 Fmal Report at V11l) 

Id at 23,24 (quotmg 2002 Withdrawal, 67 Fed Reg at 41367) 

2001 Fmal Report at 54 (emphaSIS added) 

2002 Withdrawal, 67 Fed Reg at 41367 
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Although tempered glass complements seat belt use more than advanced glazIng does, 

NHTSA has not mandated tempered glass (or advanced glazIng) for sIde WIndows, prefemng 
) 

Instead to set performance standards that have the effect of encouragIng development of even 

better and more comprehensIVe ejectIOn mItIgatIOn strategIes The success of that goal depends 

on the dIscretIOn NHTSA has gIVen manufacturers to expenment wIth and develop Improved 

technologIes or cOmbInatIOns of technologIes, a POInt NHTSA has made on multIple occaSIOns 55 

Thus, there IS a ready answer to Pnester's rhetoncal questIOn on why NHTSA, gIVen ItS con-

cems, dId not ban advanced glaZIng outnght 56 As In Geler, NHTSA knew that mlmmal regula-

tory Interference IS a cornerstone of a regulatory ObjectIve to get manufacturers to develop new 

and comprehenSIve safety deVIces 

FMVSS 226 Illustrates the POInt In three ways Flrst, FMVSS 226 Itself IS the culmIna-

tIon of several decades of study Into SIde Impact mrbags and other comprehenSIve SIde-WIndow 

ejectIOn mItIgatIOn systems That study was faCIlItated by NHTSA's declSlon not to mandate 

advanced glaZIng for SIde WIndows but to leave FMVSS 205 unchanged and allow a mIX of dlf-

ferent technologIes to develop Second, FMVSS 226 contInues the discretIOn-confemng ap-

proach of FMVSS 205 by establIshIng a performance reqUIrement, whIch manufacturers may 

meet In several ways (except, Importantly, by adoptIng only advanced glaZIng for movable SIde 

WIndows) Thlrd, FMVSS 226 (lIke FMVSS 208 In Geler) phaseS-In ItS performance reqUIre-

ment and gIVes credIts to manufacturers who exceed It, affordIng manufacturers addItIonal tIme 

to develop and Implement complIant strategIes and rewardIng manufacturers do so 

To tWISt FMVSS 226 Into a rule that supports her case, Pnester leans on NHTSA's asser-

tIons that FMVSS 226 IS not meant to preempt state tort SUItS that would Impose a "hIgher stan-

See 2001 FInal Report at Xl, 2002 Wlthdrawal, 67 Fed Reg at 41365 

Pnester Supp Br 26-27 
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dard" than FMVSS 226 57 Those assertIOns are mapt, however FMVSS 226 IS not the reason 

why federal law preempts Pnester's SUIt, whIch challenges the deSIgn of a truck sold more than a 

decade before FMVSS 226 was enacted FMVSS 226 SImply confinns that gIVmg manufactur-

ers dIscretIOn to mItIgate sIde-wmdow ejectIOns has always been (and contmues to be) an llnpor-

tant regulatory objectIve for the agency In any event, Pnester's SUIt would not be saved by the 

agency's preemptIOn dIsclaImer even IfFMVSS 226 dIrectly applIed Pnester's SUIt IS not seek-

mg to Impose a "hIgher standard" than FMVSS 226 because the SUIt would not reqUIre advanced 

glazmg In addlflOn to slde unpact azrbags Rather, the SUIt would reqUIre use of advanced glaz-

mg only, a result that FMVSS 226 speCIfically forbIds for movable SIde wmdows 

The upfront and annual costs of mandatmg advanced glazmg have been a constant con-

cem for NHTSA, fundamentally connected WIth the agency's goals NHTSA's concem about 

the cost of advanced glazmg IS not merely "a negatIve judgment about cost-effectIveness" lIke 

the cost concem the Wdhamson Court held was msufficIent by Itself to preempt state tort SUItS 58 

NHTSA has always understood that the success or faIlure of advanced glazmg as an ejectIOn 

mItIgatIOn deVIce depends on the abIhty to redeSIgn the doors of all vehIcles If that sIgmficant 

cost were mcurred and car doors were redeSIgned, advanced glazmg would practIcally become a 

pennanent (and expenSIve) feature, smce manufacturers would have to redeSIgn car doors to 

SWItch back to tempered glass That outcome would make pennanent the nsk of mjury to belted 

occupants and also undenmne the agency's goal of spumng development of safer and more relI-

able altematIves Any advanced glazmg reqUIrement for SIde wmdows would fundamentally 

constram the umverse of potentIal sIde-wmdow ejectIOn mItIgatIOn strategIes that manufacturers 

could develop and Implement 

Pnester Supp Br 8-9, 18-19 

Wllhamson, 131 S Ct at 1139 
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Even so, Pnester casts NHTSA's 2002 decIsIOn to forgo mandatmg advanced glazmg as 

Just a mundane cost-benefit deCISIOn 59 But whIle the agency summanzed the possIble benefits 

of advanced glazmg m the Background sectlOn a/the preamble, NHTSA's polIcy conclusIOns 

zn the Agency DeclslOn sectlOn mentIOn no benefits, but only "safety and cost concerns ,,60 

There IS sImply no support for Pnester's VIew that NHTSA made a mere cost-effectIveness 

judgment dIsconnected from the agency's broader regulatory objectIves 

State tort SUItS mandatmg advanced glazmg for SIde wmdows threaten NHTSA's regula-

tory objectIves to the same extent as a federal mandate would Such SUItS would force manufac-

turers to mcur the SIgnIficant costs that NHTSA conscIOusly sought not to Impose The SUItS 

would make seat belt use more dangerous by mcreasmg the nsk of mJury to belted occupants 

The SUItS would dampen the mcentIve for manufacturers to develop and Implement alternatIves 

by makmg the sIde-wmdow ejectIOn mItIgatIOn chOIce for them Because state tort SUItS lIke 

Pnester's, mandatmg advanced glazmg for SIde wmdows, "stand as an 'obstacle' to the accom-

phshment of' SIgnIficant federal obJectIves, federal law preempts them 2.l 

Pnester Supp Br 23-24 

Compme 2002 Wlthdrawal, 67 Fed Reg at 41366, wah ld at 41367 

Geler, 529 U S at 886 
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CONCLUSION 

The Court should reach the same conclUSIOn It reached last year and should affirm the 

Judgment of the CIrcmt court 
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