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o) N THE COURT OF COMMON PLEAS .
2323 Jtit t Ptt WTHE TENTH JUDICI}‘WL CIRCUIT

CASE NO; 2020~CP~3 7-0807

:';kState of South Carohna |

Respondent

ThlS matter comes before the Court by way of Edna J Sluder s (Apphcant) apphcatlon for_, .

| post-conv1ct10n rehef (PCR) Respondent made 1ts Return on March 8 2021 On February 22 “ -

£ : .2023 Apphcant amendedh““";:’ CR‘ apphcatlon

An ev1dent1ary hearmg was convened on February 27 2023 at the Anderson County !

Courthouse before the Honorable Perry H Gravely Apphcant was present and represented by | -

L ‘-and hhzabeth J Byford (Plea Counsel) testlfled at the heanng After hearlng the testlmony at the e

PCR hearlng and a full revrew of the record the Court ﬁnds that Apphcant's allegatrons are wrthout o :

merlt demes relref and dlsmlsses the actlon w1th prejudlce

- PROCEDURAL Hrs_joRY
- Applicant is presently conﬁned in the South' Ca.rolina Department of Correotions pursuant '
: to orders of commltment from the Oconee County Clerk of Court On December 18, 2019
Apphcant appeared before the Honorable J Cordell Maddox, Jr., and walved presentment of her
mdtctments to the Oconee County Grand Jury. Apphcant was 1nd1cted for ﬁve counts of Crrmmal i

| - Sexual Conduct w1th a I\/Irnor~~~~2’“d Degree (2019 GS 37 1783) and flve counts of Incest (2019— |
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| 'GS 37- 1784) ! Assrstant Sohcrtor Lmdsey S1mmons prosecuted the case. Apphcant pled gurlty‘
as 1nd1cted 3 udge Maddox sentenced Applrcant to concurrent terms of twenty years for Crxmmal :
Sexual Conduct w1th a Mmor——an degree and ten years for Incest

Apphcant dld not appeal

‘ SUMMARY OF RELEVANT FACTS

Appllcant was arrested on J anuary 15 2019 followmg an 1nvest1gat10n 1nt0 allegatlons of e ‘

: sexual abuse 1nvolv1ng her brologlcal son (Vlctlm) Spec1ﬁcally, the V1et1m stated that hls father

Apphcant's co—defendant and Apphcant sexually abused h1m from the tlme he ‘was seven. or erght

A up until he tu;rned elghteen (Plea Tr. 12) The VlCtlm and his brother Would be forced to allow i

k Apphcant to perform oral sex on them for not completmg household chores such as cleaning their

: room and plcklng up clothes. (Plea Tr. 12)

As trme went on, the pumshment evolved 1nto any other form of sex w1th Apphcant (Plea :

; Tr 12) The Vrctlm also recounted that he was told by hrs father that most boys his age dream of e

sleeprng wrthp thelrrnother, and lns mother liked it when he had sex with her. (Plea Tr. 12)’; The
" Victim also':'stated that at one trme, he yvas confused about his sexuality and told his parents. (Plea
Tr. 12). His ~parents ‘then‘ forced him to perfor’rn oral ’se‘x" on his ’f’ather. r(Plea Tr. 12).
The Solicitor and the investlgating officer both recommended Applicant receive a harsher |
sentence than her husband. (Plea Tr. 17-18, 19-20). They believed'Applicant was more culpable

than her husband, and that she was the primary perpetrator. (Plea Tr. 18-19). |

! Apphcant’s husband and co-defendant, Anthony Sluder, appeared before Judge Maddox two days
prior, on December 16, 2019. He also waived presentment to the grand jury, and pleaded guilty
straight up to five counts of second- -degree criminal sexual conduct (CSC) ‘with a minor (2019— ,
GS-37-1780) and five counts of incest (2019-GS-37-1781). Judge Maddox sentenced him to
“consecutive terms of fifteen years' imprisonment on the second- degree CSC with a minor
indictment, which encompassed all five counts, and ten years on the incest 1ndxctment which also
encompassed all ﬁve counts.
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ISSUES BErORE Tms COURT

ln her apphcatron for post—convmtron rehef Apphcant alleged she is bemg held in custody

unlawfully based on the followmg (verbatlm)

oAt My lawyer d1d not request a prehmmary hearmg =
a Ttwas3 months after arrest before T leamed the prehmmary
: hearlng was to rev1ew evrdence for proof of enough against :
. meto conth It was too late for me to ask it be ﬁled

2. At bond hearmg, the solicitor said I was an extreme danger to*
‘ jsoc1ety with mmrmum rebuttal from my i
‘a. The cnme' wasoommrtted 12 years | before arrest There wasV
~ not further 'crime’ repeated In the time frame after DSS
approved guardranshrp of a minor, I held a JOb as church
‘ 'e pianist and orgamst and was a respected honest tax paymg .
: ‘business owner.
3. My Iawyer did not negotlate for house arrest 1nstead of no bond .
 a Iwasnota ﬂlght risk I was seeking house arrest with my
father who requires 24 hour supervision for dementla My
- mother has back problems that interfere with mobrhty
4. Lawyer missed appomtments with me.
~a. After eaoh‘bond hearing the lawyer said she would see me
next week to being the next step. She d1d not talk to me. un‘ul :
: months later or the ‘week before court. v
5. My lawyer did not interview the witnesses.
a. The lawyer set up multrple appointments to meet thh the
, ~ witnesses but she cancelled each time. :
6. In court no character references were given. ;
a1 gave the lawyer a list of character witnesses but was glven
no sign she had contacted them. I did not know their phone
numbers but told her where they worked or retired from
Oconee County public offices.
7. Lawyer said I was guilty of the[sic] violent crime when I asked
for the official definition of what actions constitute the crime.

a. The lawyer had only the written police statement. I was
scared when writing it and used general terms. She never let -
me tell her the circumstances or details of what happened.

8. I'was not allowed to see or read the motion of discovery before

I made a plea.

a. Junderstand there was no safe place for a copy of my motron

~ ofdiscovery i in ]arl After] signed the plea, the lawyer let me
see the papers in the 'Motion of Discovery' file but drd not
let me read it. She said there was not enough time she had
other inmates to see.
- 9. My lawyer told me to plead guilty because a trial would be too
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traumatrc forme. = e
A My lawyer said that rf I*went to trral they would ruln myr ,
~ good standing in the community by draggir :
Thesohc o made sure 1nfcrrnatron was. grven to media to

sw] gurlty to both charges evenzf o
fthe same crime. ,

vrolent form

: Apphcant requests rehef as follows

" would lrke*t e harges to be dropped or a reduced sentence the
chance to go to trral and/or transfer the sentence to house arrest at‘
my parent's address L

In response o questlon mne as to why she drd not pursue a drrect appeal Apphcant states

" :(verbatrm)

1. Lawyer sard she would come vrsrt me downstalrs after
e sentencrng ‘She drd not appear before I Went to Jarl g0
L) ~Isetupa call ir 'CDC‘;R&E When we spoke she agreed to ﬁle :
: i :Requested appeal myself and was told too late
o401 malled a letter to my Iawyer usrng the name and address grven
~ tome by the Oconee Public Defenders Office. It was retumed
. funknown The second attempt Whrch 1ncluded the ﬁrm name
‘recerved a response from anew address.
'5.‘ The response did not answer any questlons It only contained the
‘ trackrng and sentencmg sheets.

w

Based on these responses, ReSpondent interpreted Applicant's answers to question nine as
| Applrcant sought a belated appeal pursuant to Whrte v. State, 263 S.C. 110, 208 S.E.2d 35 (1974).
On February 21, 2023, Apphcant amended her APCR to allege the followrng
1. faﬂing to visit and review discovery with Applicant;
1 farlmg to contact and present character witnesses at the plea

2
3. faili g to adequately explam the elements of the charges prror to the plea
4. failing to appeal the plea and
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3. farlmg to move to reconsrder the sentence when the co-»defendant recerved a 5
lesser sentence whrch appears not to be the mtended outcorne i

Apphcant proceeded wrth her amended allegatlons at the PCR hearrng

g SUMMARY OF EVIDENTIARY HEARING TESTIMONY

Lo APPLICANT’S TESTIMONY

: Dlrect Exammatlon

On dlrect ercarmnatlon Apphcant testrﬁed that Plea Counsel mrssed apnomtments and 7
. ’would say that she would see her next week but wculd never show Apphcant tes’uﬁed that Plea
i Counsel did not contact any of the character references Apphcant testrﬁed that her character
: :-wrtnesses would have shown she was a good crtlzen Apphcant testrﬁed that one of her character :
wrtnesses was the former school d1strrct superlntendent J ames Smgleton Another character
wrtness was' the sherlff and she went to church vvrth hrm and his farmly, and he could have testrﬁed
; ‘about her behavior in the commumty ‘ | |
When asked to explarn the delays at the plea hearrng, Apphcant testrﬁed that she wanted‘ :
o to know what the terms meant Apphcant testrﬁed she did not understand what bemg conv1cted‘
| ‘, of "CSC" meant Apphcant testrﬁed that she had to say yes to the questrons Apphcant testrﬁed
that she gave a statement. Apphcant testrﬁed that Plea Counsel did not drscuss the elements of the
crimes, and she had no access to documentation. Applicant testified that when she got to the
facility and into the population, she was able to look things up in the law library. |
Ap‘plicant testified that when she asked Plea Counsel what CSC meant, Plea Counsel would
say it was What she did. Applicant testified that she wanted to know what she did that constituted
CSC but she never got that answer from Plea Counsel. Apphcant testlﬁed that if she had known
what she was pleadmg to, that would have helped her understand Apphcant testrﬁed that she drd
not understand hc‘w serious her charges were becaus‘e she did not know the law. Applicant testiﬁed
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that she had been the recrplent of abuse o} she d1d not understand Apphcant testrfred that she dld
‘ ,not know any drfference because that was what happened to her when she grew up o
Apphcant test1f1ed that she. beheves that her husband (co defendant) is. the Ieader of the o
home and she was supposed to be obedlent and submlt to Whatever he wants her to do Apphcant‘ :
testxfled that she drd not mstlgate the abuse and would say that she dld not Want to do it, but her
co- defendant would say that she had to Apphcant testlfled that she trled to do what she could toy
’~av01d the abuse Apphcant testlfred that she was confused by her son' s (Vlctrm) version of abuse
at the plea hearlng because it d1d not match how she remembered the abuse happened Apphcant
. testlfled that 1t 1s 1nd1v1dua1 perceptlon and what she saw and thought was happenxng may not :
have been how VlCtlm percerved it.

k : Apphcant testlfled that after the gullty plea, her Sentencmg sheet was changed from frfteen: %
to twenty years Apphcant testified that her co- defendant s sentence was frfteen years for CSC and
;f1fteen years for 1ncest. ‘Apphcant testlfled 'that her co-defendant received les‘s ‘tir‘ne beca’use her
sentence was changed Apphcant testrfled that she d1d not think the statements were fair that she :
’ was the mst1gat0r when she never mstlgated anythmg Apphcant testlfled that Dr Prxce 1ndrcated
that she was scared of sex and that it is part of life, but she can go w1thout it. Apphcant testlfled
that she was surprised when Victim sald that she was the instigator because she had not heard that
befcre. ‘ |

Appllcant testrﬁed that she thought she told Plea Counsel that she wanted to appeal.

Applicant testlﬁed that Plea Counsel said that they would meet downstairs, but she never showed
up. Applicant testified that she wanted to appeal or have her sentence reconsidered. Applicant
testified that she had hoped her sentence wo"utd be along the Same,yliynes as her co-defendant's

sentence, maybe less, but did not expect to have more.
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~ Applicant testified that aft

Cross-Exammatmn .

On cf0ss'-.e>tatn‘ihattoh,'Aﬁjjhc nt testlﬁed that the fact that she followed het co- defendant' 7 :

, ‘fdemands came out at. the plea hearmg Applmant testxﬁed that a psycholog1st evaluated her and :
i ;fthe psychologlst testlﬁed at the plea hearmg Apphcant test1ﬁed that the chttm 's statements were .
o Véffafter she had pled gullty, whlch dld not mterfere w1th her entermg her guilty plea o
i Apphcant test1ﬁed that the abuse started when Vtctlm was about twelve or thlrteen years

74 ,‘jold Apphcant testlﬁed that it was not when Vlctlm was elght years old as he told the court at the

o o c‘:plea hearmg Apphcant testlﬁed that it ended before V1ct1m learned to drlve contrary to. V1ct1m s 5 X

a0 :i‘statement at the ;ple heanng 1nd1cat1ng 1t stopped at elghteen years of age when he moved out of

" :'”‘the home :

Apphcant testlﬁed that Plea Counsel v151ted her but would say that she was commg and .

; she e d the motlon for dtﬂ overy, she Ieamed more hout e

‘ then not show up Apphcant testlﬁed that Plea Counsel rmssed visits they had scheduled and, s

would only qulckly show the dlscovery but would not 1et Apphcant read it. Appllcant testlﬁed
that PleaCounsel visited her about ‘three_tlmes.
| Applicant‘testiﬁed that she did not know 1f the character witnesses h’ad been present and
, whether that would have affected her dec151on to plead guilty and mstead go to tnal Apphcant i
test1ﬁed that the character vsutnesses would have been somethmg for the Judge to con31der when
he wasf evaluatmg what sen’tenc‘eto issue. Applicant testtﬁed that she pled gullty even tho,ugh the
character thnesses were not there.’ | |

Apphcant testlﬁed that the plea court named the charges but dld not tell her what klnd of
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actrons were crrmmal sexual conduct Apnhcant testxﬁed’ that she drd not ask the plea court what e
- "'actrons were. cnmmal sexual conduct but she dld ask her lawyer Apphcant testlﬁed that she “
- thought about askmg the plea court what CSC rneant but could not remember 1f she asked what[
;f"fthe terms were, but she drd ask What she was pleadmg to. Apphcant testrﬁed that she knew what
k' 1ncest was and was only confused about CSC wrth a mlnor ' k
Apphcant testrﬁed that she asked Plea COunsel to ﬁle an appeal a cortple of months before :
. she pled gullty Apphcant testrﬁed that she asked Plea Counsel questlons about the steps to an

‘ ; appeal Apphcant testrﬁed that she told Plea Counsel that she would want to appeal 1f she went to ,

5 o Jall However Apphcant testlﬁed that she. knew she was gomg to jail because she was pleadmg

' Apphcant testlﬁed that she knew the sentence Apphcant testlﬁed that her sentencmg range was
“ _ zero to somethlng, but she ﬁgured she would get some kind of pumshment whether Jaﬂ or house
. }arrest Apphcant testlﬁed that her ba31s for an appeal Would have been to ask for lemency,
~'iunderstand1ng~~ thatshe:got a hrgher sentenc':euthan her co-defendant
' Apphoant testrﬁed that she got a hrgher sentence than her co-defendant when it "calculates
out Apphcant testrﬁed that she agreed that her co- defendant got ﬁﬂeen years and ten years to be ‘
‘ served consecutrvely, an aggregate sentence of 25 years Apphcant testlﬁed that her co defendant
| w111 be released earher by SCDC because of the parole calculatlon Applicant testlﬁed that "in
theory," her co-defendant got a hrgher sentence because her co-defendant has the opportunity for
parole, and she does not. Applicant testified that she recalled the Solicitor requesting that she
- Teceive a higherSentence than her co-defendant. |
| | Redirect Examination
On redirect examination, Apphcant teStiﬁed thatthe record shows on pages 8-9 ;Of the plea
kt‘ransoript that she began questioni,ngthe facts asep‘resented because they used terms she was not
expecting to hear. Apt)ticant teStiﬁed that she did not eXpect Victim to say what he said because
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her co defendant had always said that he had come up wrth the 1dea Apphcant testlﬁed that her
statement sard that she was followmg her co defendant’s drrectxon
MARIL YN GREEN S TESTIMONY

Dlrect Exammatlon . '

Marllyn Green (Green) testtﬁed that she was famtllar w1th thlS sutuatlon because she was

Very close to. Vrctlm when he was younger Green testlﬁed that Vtct1m came over to her house e

'when he was sixteen and satd some thmgs Green testrﬁed that she understood Apphcant was not
the mstlgator ’ k W |
Green testlﬁed that Vrctlm made statements at the plea hearmg that d1d not match what he
told her about the 1nst1gatton Green testtﬁed that Applloant is sensitive, and she could see that
'Apphcant was belng forced to do thmgs Green testified that Apphcant's co defendant is bigger
~ ethan Apphcant
b  PLEA éonNsEL ,'s Testivony
| Direc"t? Ekaminati(m
On dtrect examlnatron‘ Plea Counsel testlﬁed that she had been practlcmg law for twenty—
one years almost all of whrch had been in crrmmal law. Plea Counsel testlﬁed that she was
appomted'to represent Apphcant about eleven months before the plea heanng.‘ Plea Counsel
testiﬁed that she reviewed discovery with Applicant. |
Plea Counsel testiﬁed that the State's evidence was simple. Plea Counsel testified that the
older son made a statement to law enforcement that Apphcant and her co defendant perfonned
: sexual acts with him when he was younger Plea Counsel testified that Investrgators talked to

| Apphc‘ant and her co-defendant, and they both gave statements adrmttmg that it happened at home.

2 Applicant's sister.
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. Pleai Couns,el 'testi'ﬁed that'::th'e;~i‘ntertfiew at the ‘law::enforcernent ;e“fen‘ter was recorded, and they both

: gave wrrtten statements

Plea Counsel testrﬁed that after meetmg wrth Apphcant and some of the ,famrly, therr S o

. ‘f‘wdefense strategy w : to’ blame the co-defendant 1f they went to tr1a1 Plea Counsel testlﬁe

: Apphcant told her about therr rehgrous&background and that she was requrred to do what hern 0- s

: jidefendant sard Plea Counsel testrﬁed that she hlred Dr Prrce to do an evaluatron Plea G |
testrﬁed that she hoped they would get a gurlty but mentally 111 Plea Counsel testrﬁed that after
| several meetrngs Dr Prrce drd not thmk that gurlty but mentally 1ll applred but he testlﬁed at the "
i plea hearrng that he beheved that she belteved that she had to obey her co-defendant A
: Plea Counsel testtﬁed that she and Apphcant drsoussed battery when revrewmg the o
i ;rndlctments Plea Counsel testlﬁed that they revrewed the language of each mdrctment and how, ‘

they ﬁt the facts before the hearrng Plea Counsel testrﬁed that Applrcant's brg complarnt was that

i :the acts that they performed w1th the Vtctlm were not for sexual gratrﬁcatlon but were for &

pumshment only' Plea Counsel testrﬁed that the plea Judge was told that durmg the plea hearmg. i

: Plea Counsel testrﬁed that Apphcant argued that it was not for sex. Plea Counsel testrﬁed that she ‘
‘explarned that the acts were consrdered sexual acts and that the motrvatron would not be a defense
to those actrons Plea Counsel testified that she understood what Applicant was saymg, but that
did not make it not a sex act. Plea Counsel vtestrﬁed that she explained that to Applicant numerous

‘ times. |
| Plea Counsel festified that she met with Applicam cight times beforethe plea heartng. Plea

Counsel testrﬁed that their ﬁrst meetmg was forty—ﬁve minutes, and they brreﬂy revrewed Victim's

5 statement durmg the second meetmg Plea Counsel testlﬁed that they met for fortyﬂﬁve mmutes‘ ’

at the thlrd meetmg inlJ une and revrewed drseovery in detarl Plea Counsel testrfied that then they
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' : met for thrrty mlnutes and maybe another tlme for a second bond heanng Plea Counsel testlﬁed o
s that she met wrth the Sohcxtor S ofﬁce many trmes to try to make some headway
Plea Counsel testrﬁed that Apphcant gave her erght or mne names that were character'

w1tnesses Plea Counsel testlﬁed that she called thern all and left messages Plea Counsel testlﬁedo -

that she called them back later and only two Would speak W1th her Plea Counsel test1ﬁed that
o nerther was w11hng to come. to court. Plea Counsel testlﬁed that one sald that she was not :
. physrcally able and dechned to provrde a letter |

| Plea Counsel testlﬁed that she went over the 1nd1ctments that would be read at trial and that
those were the elements that would have to be proved at trtal and that was what she would have
; had to admrt to at the gurlty plea hearing. Plea Counsel testrﬁed that they went over the indictments
more than once because Apphcant needed some thmgs repeated Plea CounSel testrﬁed that that
‘was part of why she h1red Dr Prlce |

| Plea Counsel test1ﬁed that she dlscussed the ten- day wrndow to appeal w1th Apphcant e :
- ‘Plea Counsel testlfied that they pleaded a few days after the co~defendant and she talked to '

Apphcant about what the co- defendant had recetved and told her that they would probably get ‘

‘ close to h1m even though they would ask for less Plea Counsel testlﬁed that after Apphcant pled
Apphcant sard she was ok. Plea Counsel testified that they had arranged for Applicant and her co-
defendant to say goodbye to each other since they had been married for so long, and that was what
- Applicant was exclusively concerned about. Plea Counsel testified that she did not think they were
able to tallr because SCDC picked him upearlier than expected. Plea Counsel testified that she
had no indication that Applicant wanted to appeal. Plea Counsel testiﬁed that there was no basis
foran appeal.

Plea Counsel testified that Judge Maddox said he would not run it consecutive but;did not
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: mchcate that he meant to give Apphcant less tlme Plea Counsel tesnﬁed that they made thelr case,
: Dr Pr1ce spoke, and Vlctun spoke and saxd that Apphcant was the dnvmg force m all of it. P}ea ‘

Counsel testlﬁed that the mvestlgator sard the same thmg Plea Counsel testrﬁed that that was the

i Sohc1tors posmon too Plea Counsel testlﬁed that there was evrdence that Apphcant Was the Tl

: 1nst1gator Plea Counsel testlﬁed that she d1d not thmk the ]udge 1ntended to glve Apphcant less
o 'than her co- defendant because the plea went south for them. Plea Counsel test1ﬁed that Judge |
Maddox 1ssued What he wanted to issue.

C ross—Exammatmn

On cross-exammanon Plea Counsel testlﬁed that she d1d see what was changed on the
sentencmg sheet however she could not say what Judge Maddox was thmkmg Plea Counsel
testrﬁed that when they ﬁmshed speakmg and Judge Maddox started talkmg, she started to get k
concerned that it would be worse than what it 'was. Plea Counsel testified that Judge Maddox ”
talked about secondary stress Plea Counsel testrﬁed that she felt that he did not necessanly mtend
to be 1 more lenrent Plea Counsel testlﬁed that she became concerned durlng the court's questron : :',
« of Apphcant and her responses that they were undoing the case of making her cut to be the less
culpable party Plea Counsel testified that Judge Maddox - pushed back agamst the defensesi |
‘ presentatron
Plea. Counsel testified that she talked to Marilyn, Ruth, and David beforehand. Plea
Counsel te'stiﬁed that Green said that D,avid came to her early on and said that it had not happened
since he was fourteen. Plea Counsel testified that they brought up other things about V1ct1m but
“did not thmk they could attack Vlctlm s credibility when both defendants gave statements
admltt,lng to;’what they had done. Plea Counsel testified that she thought it might put them i —1n a
worse position, considering they were,asking for mercy. Plea Counsel testified thatthey wanted
- to pursue that, but she did not think it would work out well, tryi‘ngto find an inconsistency in
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~ Victim's statement. Plea Counsel tes*n k ‘ ilcum had grven a statement that hls a

tor‘ and not Appheant However 'Plea Counsel testlﬁed that Apphcant answeredk - e

L ‘that the co- defendant was the 1nst1gator and the planner Plea Counsel testlﬁed that the Sohcnor

k d1d not agree

FINDINGS OF FACT‘ A :’"CoNCLUSIONs OF LAW

Apphcant has alleged varlous cla1 of 1neffect1ve a531stance of Plea Counsel and asserts:‘ ‘

L ""‘that as ar sult of Plea Counsel's puxported errors he is entltled to have hlS gullty plea undone and i |

. proceed back to the court of general sessmns for a new dlsposmon of hlS case.

i STA RDOFREVIEW

Under the Umform Post~Conv1ot1on Procedures Act an apphcant may seek post- "‘
i . ;conv1ct10n rehef upon the followmg types of allegatlons

1. That the conv1ct10n or the sentence was in V1olat10n of the
Constrtutlon of the United States or the Const1tut1on or laws ot

this State; :

That the court was w1thout Jurrsdrcnon to 1mpose sentence

That the sentence exceeds the maximum authorized by law;

That there exists evidence of material facts, not previously
presented and heard, that requires vacatron of the convrctton or -
~ sentence in the interest of j justice;
5. That his sentence has expired, his probauon parole or

 conditional release unlawfully revoked or he is otherwise
unlawfully held in custody or other restraint; or
6. That the conviction or sentence is otherwise subject to collateral
“attack upon any ground of alleged error heretofore available
under any common law, statutory or other ert, motion, petmon ,
proceeding or remedy[ ] ‘

B
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: _.Washm ‘f‘.ikon 466 U S 668 (1934) Ta ;lorvk;State

S0, CodeAnn § 17 27 ZO(A)

The Slxth and Fourteenth Amendments to the Unlted States Constxtutxon guarantee e

S Applxca.nt hke all other defendants the nght to effectlve a351stance of counsel Stnckland V.

; 404 S. C . 5’0 359 745 S E. 2d 97 101 (2013) “

Ordmarlly, post~conv1ct10n rehef allegatlons are centered upon an allegatxon that the apphcant dld’ 3 ,

| not recerve effectlve assrstance of counsel guaranteed by the erth Amendrnent See generally

S. C Code Ann § 17-27 ZO(A) (enumeratmg allegatlons cogmzable 1n post conV1ct10n rehef " |
actlons) The allegatlon of demal of such representatlon sets forth a przma facze v1olat10n of this :
const1tut10nal rlght and ralses a questlon of fact that can only be determmed by an ev1dent1ary
,hearlng Rogers V. Stat 261 S C 288,291,199 S.E. 2d 761 762 (1973)

In a post—conthwn rehef action, the apphcant bears the burden of provmg ‘the allegatlons{ l ‘
- bya preponderance of the ev1dence»~—a mere allegatron of meffectlve a531stance is not sufﬁc1ent ,

to warrant grantlng rehef Rule 71 l(e), SCRCP Butler V. State 286 S. C 441 442 334 S. E 2d‘ ~

ST 813 814 (1985) The rev1ewmg court applles the two -part test outlmed in Str1ckland to determme

'Whether counsel s conduct "was so 1neffect1ve as to requlre reversal" of the applicant's conv1ct1on‘
cr sentence 466 U.s. at 687 Flrst the apphcant must show that counSel's performance was |
‘deﬁcient; and second, thatﬁthe deﬁcient performance prejudiced the applicant. 1d. at 668; Butler,
286 S.C. at 442,334 S.E.2d at 814.

The first prong-—constitutional deficiency—is "necessarily linked to the practice and

expectations“of the legal community." Padilla v. Kentucky, 559 U.S. 356, 366 (2010). In order to
prove deficient performance, the applicant must show counsel's repreSentation fell below an
‘objective 'standardof "reasonableness under prevailing profeésional norms." Cherry v. Stete, 300

S.C. 115, 117-18, 386 S.E.2d 624, 625 (1989). The properimeasme of performance is whether
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lthe attorney pro ' 'ded representatton w1th1n the range of cornpetence requrred in cnmmal cases

- ""Butler 286 S 6! at442 334SE2d at814

Strtckland however "does not guarantee perfect representatton[*]only a reasonably\

?86

“

“ competent attomey L (‘Harrm ton v. : hter, 562 U ' 110 (2011) o(qtotmg Strlckland 466',"

b SU S at 687) Representatlon 1s constxtutlonally lneffectrve only 1f counsel's conduct "so‘

undermrned the proper functlomng of the adversarral process" that the defendant Was denled a fa1r “
”proceedlng Str1ckland 466 U S at 686 Just as there 1s ”no expectatlon that competent counsel
wﬂl be a ﬂawless strateglst or tact1c1an an attorney may not be faulted fcr a reasonable |

ﬁ,mlscalculatlon or lack of foresxght or for falllng to prepare for what appear to be remote

possxbﬂmes i Hamngton 562 U S at 110

| Accordlngly; "[]]udlc1a1 scrutmy of counsel's performance must be: hlghly deferentral as it i
k is all too temptmg for a defendant to second—guess counsel s a531stance after convrctlon or an
/‘adverse sentence and 1t 1s all too easy for a court exammmg counsel's defense after it has proved"’

v unsuccessful to. conclude that a partrcular act or omlssron of counsel was unreasonable !

.Strlckland 466 U S at 689; see also Yarborough V. Gentrv, 540 U S 1 6 (2003) ("The SlXth ;
iAmendment guarantees reasonable competence not perfect advocacy Judged W1th the beneﬁt of | :
htndSIght "). Unhke a later rev1ewmg court the attorney observed the relevant proceedmgs knew
of matertals outside the record; and interacted with the client, opposing counsel, and the judge.
Thus, the questiOnis whether an attorney's representatioxl arnounted ‘to incompetence under
;-'prévailing profes‘sional norms," not whether it deviated from best practices or most common
custdm. Id (quoﬁng Strickland 466 U.S. at 69()).

Thus, a fatr assessment of attomey performance requires every etfort to be rnade to

ehmmate the drstortlng effects of htnds1ght to reconstruct the cncumstances of counsel'
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il f:counsel tha "a:re alleged not to have been the result of reasonable professwnal Judgment " 'Id The i :

’; chal}engedc nd d to evaluatei? G conduct from counsel‘s pe‘ pe ve at th‘ me Id

' such an evaluanon the rev1e,

Rev1ew1ng Y rts must Judget e reasonableness of counsel's challc gex

s facts of the partlcular ase, Vlewed at the tlmc of counsel’s conduct 1 Stnc _iand “466 U S at 690 :

‘An apphcant makmg a claun of meffectlve a531stance "must 1dent1fy the acts or omlssmns of

revermg court mu 'then "detcrmme whether in hght of all the c1roumstanccs the 1dent1ﬁed a cts* -

‘vralse 1ssues not ptesentcd Zat tnal) Even under de novo rev1ew the standard for ]udgmg counsel s* |
representatwn isa most deferentlal one. H ngton 562 U. S at 105.
Thc second, or "’~pre3ud1ce prong of Strlckland is rooted in the very purpose of the Sixth
Amendment guatan‘te‘é of counsel—to ensur'e a defendant has the assistance necessary to justify
k rehance on the outcome of the proceedmg Id at 691—92 In ordcr to prove prcjudlce an apphcant
"must demonstrate counsel's deﬁc1ent performanoe preJudlced the apphcant such that "there is-a
‘reasonable probablhty that, but for counsel's unprofesswnal errors, the result of the proceedmg 5

: Would have been dlfferent e Cherr y 300 S.C. at 117 18 386 S. E2d at 625 A reasonable
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reasonableness demanded of attomeys 1n cmmnal cases H1ll 474 U S at 58—59 accord:ﬁ‘

= ’Thompson V. Stat 340 S C 112 115 531 8. E 2d 294 296 (2000) An apphcant alleglng h1s plea i

- was mduced by 1neffect1ve as51stance of counsel must prove counsel's adv1ce to plead gullty was
‘not "wlthm the competence demanded of attorneys in cnmmal cases." Hill, 474 U. S. at 56 ,

‘The second or "prejudlce" prong, however, "focuses on whether counsel's const1tut1onally
“meffectwe performance affected the outcome of the plea process " Id at 58-59. Speclﬁcally, -
when an apphcant clalms counsel's deﬁclent performance caused him to accept a plea the ‘

: apphcant "must show that there isa reasonable probab1l1ty that but for [plea] counsel‘s [alleged] :
_errors he would not have pleaded guilty and would have 1nsxsted on gomg to tnal b Id. at 59 This
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: Inqmry ”fo"’ j‘ses‘ on a defendant's decrsron makmg" and does not turn on the outcome of ai e

‘defendant's actual crlmrnal proceedmg or potent1al outcome had a defendant chosen to proceed to

L trral Lee ' _nrted States sszos , m 137s Ct 1958 1966 (2017) Howevei?anappheant*

L mformed of 01rcu wstances surroundrng the plea would have pleaded gulltyw—not whether counsel e

would have st111 adv1sed hrm or her to plead gurlty Turner V. State 335 S C 382 385 5 17 S E. 2dp
. 442 444 (1999)

| Surrnountrng Strlckland's hrgh bar is never an easy task land the strong socretal mterest m
: ﬁnalrty has "specral force wrth respect to convrctrons based on gurlty pleas u Lee 582 U. S s
137 S. Ct at 1967 (mternal crtatrons and quotatron marks omrtted), cf Hrll 474 U. S at 5 8

‘(“[R]equmng a: prejudlce showmg from defendants WhO seek to challenge the valrdlty of therr

: gurlty pleas on the ground of 1neffect1ve assrstance of counsel w111 serve the fundamental mterest k

in the ﬁnalrty of 'gurlty pleas "), Revrewrng "[c]ourts should not upset a plea solely because of “
= 1 post hoc assertlons from a defendant about how he would have pleaded but for hlS attorneys '
i deﬁc1encres " Lee 582 uUs. fs 137 S. Ct. at 1967 Rather judges should "look to
contemporaneous evrdence to substantiate a defendant's expressed preferences Id. In determrnmg
whether a gurlty,plea was taken in accordance with constitutional standards, the reviewing judge
must analyze and consider the entire record, 1ncludmg the transcrrpt of the plea and the evidence
presented at the PCR hearmg Harres 282 S.C. at 134 318 S E.2d at 361
‘ The performance and prejudrce standards, however "do not establrsh mechamcal rules;
"[t]he ultrmate focus of'i mqurry must be on the fundamental farrness of the proeeedmg whose result

is bemg ohallenged " Id at 696. Moreover "there is no reason for a court decrdmg an meffeetwe




. assrstance clarm to approach the mqurry mthe same order or even to address both COmp r ents of . W

e the 1nqu1ry 1f the defendant makes an in: fhcrent showmg A ld at 697 The court 'lneed';f‘v e

ance was deﬁcrent before exam1 g ,the” pre;udroe,

sult o healleged deﬁorenores rId it i aier

,3“‘ineffectiveﬂnes”sf m,on the ground'o:lack‘of sufﬁc:1ent prejudlce the court may evaluate the £

. ':‘V‘yfprejudwe prong nlv

FINDING ’oSPECIFIc CLAIMS RAISED

Apphcant has alleged multrple olalms of meffectlve assrstanoe of Plea Counsel and asserts' o

e g rev1ew chscovery wrth her ThlS Court ﬁnds thls allegatlon 1s wrthout merlt

| As an m ial matter th1s Court ﬁ ;s Apphcant's testrmony on thrs 1ssue not cr‘edlb’le‘and
" Plea Counsel‘s testn'nony on this 1ssue’credlble o | :
Plea Counsel testrﬁed that in the approx1mately eleven months she represented Appllcant
she met w1th Apphcant eight times, and they reviewed all the dlscovery Plea Counsel testlﬁed
| that the ev1dence in thrs case was "srmple " that the Vrottm gave a statement to law enforcement :
and Applrcant and her co-defendant were brought in for quesuomng and gave wrrtten and reoorded , .
statements admrttlng to the allegatlons | |
thhout presentmg proof beyond mere speculatron of Plea Counsel's alleged fallure to |
\rewew all the dlscovery w1th Apphoant Apphcant has falled to overcome the strong presumpuon ’

‘that Plea Counsel renderecl adequate assrstance See Butler 286 S C at 442 334 SE2d at 8}4
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‘In addltlon Apphcant has not presented any new evrdence or defenses that could have been o

£ ;d1scovered by Plea Counsel's further rev1ew of the dtscovery See Harrls V. State 377 S C 66

k' 75 76 659 S E 2d 140 145 46 (2008) (holdmg an apphcant must show wh ’jnew evrdenc 'or .

“ o other defenses he would have asked counsel to pursue had counsel more thoroughly gone over the;’ o

J dtscovery matenals w1th htm) (eltmg Jackson v State 329 S C 345 353 54 495 S E 2d 768 772 o

: (1998)) abrogate on other gr d b1 Smalls V. State 422 §: 0 174 810 S E 2d 836

Accordmgly, thts Court ﬁnds Apphcant has fatled to estabhsh Plea Counsel's deﬁ01ency or "
Pprejudrce Thus tl’llS allegatlon must be denled and drsmrssed wrth prejudtce V

Fallure to Contact and Present Character Wltnesses o

Apphcant alleges Plea Counsel was constltutlonally meffectlve for falhng to call character’
e ‘w1tnesses and have them present at the plea hearlng “This Court ﬁnds thts allegat1on is w1thoutf
mertt ’ . : | :

Thls Court ﬁnds Plea Counsel redlblz testlﬁed that she called the erght or nine persons
provrded by Appllcant as character w1tnesses not once but tw1ce Out of the etght- or mne-persons '

_ Plea Counsel called Plea Counsel credlblz testrﬁed that only two would speak thh her and" ‘

- ,nerther was wrlhng to go to court or prov1de a letter Although Apphcant mentloned James

Smgleton and. asherlt‘f she wentto school with, Applicant did not present them or any testimony

from them at the PCR hearing. Failure to present purportedly favorable witnesses or evidence at

- the evi;denti‘ayry he’aring precludes a ﬁnding of prejudice. See, e.g., Martin v. State, 427 S.C. 450,
- 455,832 SE2d 277, 279~ 80 (2019);’Taylor v. State, 258 S.C. 369, 378, ’188‘S.E.2d 850,8‘54
(1972)! : : , r
” Accordmgly, thls Court ﬁnds Apphcant has fatled to establish Plea Counsel's deﬁcrency or

‘prejudice, Thus, thls allegatton must be denied and dtsmlssed with prejudice. -
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Fallure to Explam the Elements of the Charges Prmr to the Plea : k

Apphcan\"‘ alleges Plea Counsel was eonst1tut10nally 1neffect1ve for faﬂmg to explam the k

= elements of th ? ges pnor to her pleadmg gullty Thxs Court tmds thlS allegatlon is thhout el 5

~ merit.

] matter thls Court ﬁnds Appllcant s testlmony on thls 1ssue not credlble and‘, L

: 'fPilea Couns'"el"k'k Irnony on th1s 1ssue crednble

Plea Counsel :testlﬁed that she explamed all the 1nd1ctments the elements that would havej :

: to be proven 1f they went to tna.l and what Apphcant would have to adrmt gullt to at the plea,

hearmg Plea Counsel test1ﬁed that she and Apphcant dld thls more than once because some thmgs Lo =

'had to be explamed to Apphcant several ttmes Plea Counsel testlﬁed that was part of the reason

she had Apphcant psychologrcally evaluated Based on Plea Counsel's credlble testlmony and the ‘

‘record thlS Court ﬁnds Plea Counsel explamed the elements of the charges to Apphcant
| Accordmgly, thrs Court ﬁnds Apphcant has falled to estabhsh Plea Counsel’s deﬁc1ency or

o prejudlce Thus, thls allegatlon must be demed and dlsmlssed wnh prejudlce -

| ‘ : Fallure to Flle an Appeal : i

Apphcant alleges Plea Counsel was const1tut1onally meffectrve for fallmg to file an appeal
of her gullty plea Thts Court finds this allegatlon is without merlt

Counsel is required to make sure the defendant is made fully aware of the right to appeal
'followmg a tnal Whlte v. State, 263 S.C. 1 10, 208 S.E.2d 35 (1974) However, absent
, eXtraordi’nary eircumstances, there is no eonst1tut10nal requlrement that a defendant be inforrned
of the nght to a dlrect appeal from a guilty plea. Weathers v. State, 3 19 S.C. 59 459 S.E. 2d 838
( 1995) The bare assertlon that a defendant was not adv1sed of appellate r1ghts is insufficient to -
grant relief, Id Instead there must be proof that extraordmary crrcumstances exrst such that the
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‘ ,",‘,"defendant should have been adv1sed,o he nght to appeal Id Extraordmary c1rcumstance ‘may

ex1st When there is re: ‘Von te thmk that a ranonal defendant WOuld want an appeal such ,as

7 1volous grounds for an appe‘ ex1st or When the defendant reasonably demonstrates an =

;,'rtef,a 528US 470 (2000)

P aiCounset

ThlS Courtﬁnds

_}to appeal t, Apphcant that she had n k ndleatlon that Apphcant wanted to appeal and ‘thay “ here""’

! ‘Was nobas1st0 app“eal, ”,Therefor,e,; Ple '1,‘ y'ounsel was not requlred to ﬁle one bamng extraor ,1nary |

, c1rcumstances wh1 ‘. "have not been shown here

o S ‘tence Whnch Appears Not to Be the Intended Outcome

o Fmall /s Ap} hcantalleges Plea Counsel was constltutxonally 1neffect1ve for faxhng to move

to recon31der
"“ "the mtended outco T ThlS Court ﬁnds this allegatlon 1S w1thout ment ‘ ;

| ThlS Court ﬁnds the record wholly refutes Apphcant's allegatlon At Apphcant's plea
'hearmg, the Sohcltor spemﬁcally requested that Apphcant be given as much time as the co- :
defendant or more tlme than the co- defendant (Plea Tr. p. 18). Also, Applicant testlﬁed at the
PCR heanng that she recalled the Soheltor requesting Appheant receive more time than her co-
defendant. ‘ | | |

Accordmgly, ﬂ’llS Court finds Apphcant has fa1led to estabhsh Plea Counsel's deﬁc1ency,

and even 1f this Court were to find deﬁc1ency in Plea Counsel's fallure to move to recons1der the
‘ sentenCe Apphcant cannot satisfy the prejudlce prong Thus, thls allegauon must be demed and
dlsmlssed Wlth prejudlce
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; wrth Apphcant and prov1ded effecuve and competent re esentauon Apphcant has not estabhshed o

. any constltutxonal Vlolatlons or deprlvatlons that would requrre thls Court to grant her apphcatlon’ o (e
fclfor post—conwcnon rehef Therefore based on the foregomg, th1s Court demes rehef on all
allegatlons and dlsmlsses thls PCR actlon Wlth prejudrce \

" “, Apphcant must ﬁle and serve a no’uce of appeal w1thm th1rty days from PCR counsel'
recelpt of ertten no‘uce of entry of Judgment to secure the approprlate appellate rewew pursuant '

: to Rule 203 SCACR Apphcant has a rlght to appellate counsel s ass1stance 1n seekmgrre ew of

o the demal ofPCR Austmv State 305 s .C. 453, 409 s 124395 (1991) Rule 71. l(g) SCRCP

| ';' prov1des thatf" A ;"cant w1shes to seek appellate rev1ew PCR counsel must serve and ﬁle a ﬁ |

- not1ce of appeal on Apphcant's behalf Apphcant is dlrected to Rule 243 SCACR for approprlate aEe

‘ ?procedures for appeal <

‘_:;IT IS THEREFORE ORDERED
L The apphcatron for post—conthron relief be denred and drsmlssed with prejudice; and

2. Applicant‘Edna J’. Sluder remains remanded in the custody of the State of South Carolina.

~ AND IT IS SO ORDERED this 47 day of

(AT

G
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}{ERRY(?I GRAVELY &8 % ‘3& :
- Presiding Judge S e
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