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SUPPLEMENTAL BRIEF OF THE PRODUCT LIABILITY 
ADVISORY COUNCIL, INC, AS AMICUS CURIAE 

IN SUPPORT OF RESPONDENT AND AFFIRMANCE 

INTEREST OF THE AMICUS CURIAE1 

The Product L1ab11Ity Adv1sory CouncIl, Inc ("PLAC") 1S a non-profit aSSOCiatIOn w1th 

100 corporate members representmg a broad cross-sectIOn of Amencan and mternatlOnal product 

manufacturers These compames seek to contnbute to the 1mprovement and reform of law m the 

Umted States and elsewhere, w1th emphas1s on the law governmg the lIab11Ity of manufacturers 

of products PLAC's perspectIve 1S denved from the expenences of a corporate membersh1p that 

spans a d1verse group of mdustnes m vanous facets of the manufacturmg sector, from automo-

b1les to electromcs to pharmaceutIcal products Smce 1983, PLAC has filed over 925 bnefs as 

amlCUS curzae m both state and federal courts, mcludmg th1s Court, presentmg the broad perspec-

tIve of product manufacturers seekmg fairness and balance m the applIcatIOn and development of 

the law as 1t affects product lIab11Ity A lIst ofPLAC's corporate members 1S attached as Appen-

d1xA 

Th1s case, wh1ch concerns the scope of the preemptIOn doctnne, ra1ses 1ssues of cons1der-

able 1mportance to PLAC and 1tS members Many ofPLAC's members are governed by compre-

hens1ve federal safety regulatIOns and statutes Such umform, natIOnal standards, mandated by 

Congress and developed by agenc1es With cons1derable expert1se m the field, are vastly supenor 

as a matter of both common sense and pubhc polIcy to a system m wh1ch an agency's carefully 

des1gned standards may be supplanted or supplemented at Will by tnal courts or lay Junes 

PLAC's members, and ultImately the consumers of their products, benefit greatly both from the 

1 Pursuant to Rule 213, SCACR, th1s bnef 1S cond1tIonally filed and accompamed by a motIOn 
for leave to file the bnef 
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certamty and efficIency that comes wIth federal UnIfOrmIty and from the secunty of knowmg that 

lay Junes wIll not second-guess the safety declSlons of expert, dehberatIve bodIes Accordmgly, 

PLAC and Its members have a strong mterest m the proper resolutIOn of thIS challenge to the au-

thonty of a federal agency under a detaIled regulatory scheme 

BACKGROUND 

Applymg the well-estabhshed preemptIOn pnnclples set forth m the US Supreme 

Court's decIsIOn m Geier v Amerzcan Honda Motor Co, Inc, 529 US 861 (2000), thIS Court 

determmed that Federal Motor VehIcle Safety Standard ("FMVSS") 205, 49 C F R § 571 205-

whIch expressly provIdes manufacturers wIth the chOIce between mstallmg tempered glass or 

advanced glazmg m SIde wmdows-preempts plamtIffs claim that her Ford F-150 pIckup truck 

was defectIve because It used tempered glass Przester v Cromer, 388 S C 425, 430, 434, 697 

S E 2d 567,570,572 (2010) 2 As the Court explamed 

[T]he purpose of [FMVSS 205] IS to prOVIde an automobIle manu­
facturer wIth a range of choIces among dIfferent types of glazmg 
matenals, as opposed to provldmg a mInImUm standard To al­
low thIS SUIt to go forward would sanctIOn a Jury verdIct findmg 
[plamtIffs] pIckup truck to be defectIvely desIgned solely because 
It selected the federally authonzed chOIce of tempered glass 

388 SCat 433,697 S E 2d at 571 

Contrary to plamtIffs submIssIOn, the Court dId not arnve at thIS conclUSIOn based "sole-

ly" on the "mere fact" that FMVSS 205 prOVIdes manufacturers wIth a range of chOIces for regu-

latory comphance PI Supp Br 2, 12-13 Rather, after carefully revlewmg the regulatory 

record, thIS Court determmed that the NatIOnal HIghway Traffic Safety AdmmistratIOn 

2 The term "advanced glazmg" IS sometImes used to refer to glass-plastIc glazmg, lammated 
glazmg, or lammated glass Advanced-glazmg matenals can WIthstand more force before shat­
tenng 
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("NHTSA") was "extremely reluctant to pursue [an advanced-glazmg] reqUIrement that may m­

crease mjury nsk for belted occupants to provIde safety benefits pnmanly for unbelted occu­

pants, by preventmg theIr ejectIOn from the vehIcle" Przester, 388 SCat 430, 697 S E 2d at 

570 (mternal quotatIOn marks omItted) The Court accordmgly concluded that the state-law tort 

habIhty piamtiff sought-whIch would have the effect of requmng advanced glazmg m all SImI­

larly sItuated vehIcles-would "stand as an obstacle to achIevmg the purposes and ObjectIves of 

RegulatIOn 205" 388 SCat 433,697 S E 2d at 571 

The U S Supreme Court vacated thIS Court's judgment and remanded the case for further 

consIderatIOn m hght of Wlllzamson v Mazda Motor of Amerzca, Inc 131 S Ct 1131 (2011) 

On Apnl 7, 2011, thIS Court dIrected the filmg of supplemental bnefs addressmg the Impact, If 

any, of the Wlllzamson decIsIon 

INTRODUCTION AND SUMMARY OF ARGUMENT 

As Ford's supplemental bnef demonstrates, Wlllzamson confirms that FMVSS 205 

preempts plamtIffs state-law claim LIabIhty on that claim necessanly would depend on South 

CarolIna law precludmg manufacturers from usmg one of FMVSS 205's approved wmdow­

desIgn optIOns, and thus IS preempted under ordmary pnncipies ot conflIct preemptIOn as applIed 

m Geier and reaffirmed m Wlllzamson 

DespIte calls by the petItIOners m Wlllzamson and theIr amicI to overrule Geler-or to go 

even further and abohsh Imphed conflIct preemptIOn altogether-Wlllzamson refused to JettIson 

Geier To the contrary, Wlllzamson apphed Geier's legal framework "directly to the case 

before" It and confirmed that "'ordmary pre-emptIOn pnnciples, grounded m longstandmg 

precedent,'" govern whether a state-law tort actIOn IS preempted because It "conflIcts WIth the 

federal regulatIOn" 131 S Ct at 1136 (quotmg Geier, 529 U S at 874, emphasIs added) 
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LIkeWIse, the Court declmed mVItatIOns to adopt a "clear statement" rule or to Impose a specIal 

burden on the party urgmg preemptIOn Indeed, the opmIOn does not even mentIOn a 

presumptIOn agamst preemptIOn Wzllramson thus reqUires no change m the analytIcal 

approach-z e, Gezer's mode of analysIs-that thIS Court has already faithfully apphed m 

PrIester See Pomt I A, znfra 

Nor does Wzllzamson reqUire a change m the result that thIS Court reached m PrIester 

Wzllramson mvolved a fact-specIfic applIcatIOn of the Gezer legal framework to one partIcular 

FMVSS and one partIcular state-law tort claim The US Supreme Court concluded that 

FMVSS 208, WhICh governs passIVe-restramt deVIces, dId not preempt a state-law claim seekmg 

to Impose lIabIlIty upon manufacturers that mstalled a lap belt (as opposed to a lap-and-shoulder 

belt) m the rear mner-seat pOSItIOn See 131 S Ct at 1133 That was because, m the Court's 

VIew, "provldmg manufacturers WIth thIS seatbelt chOice IS not a sIgmficant objective of the fed­

eral regulatIOn," as eVIdenced by a detailed "exammatIOn of the regulatIOn, mcludmg ItS hIstory, 

the promulgatmg agency's contemporaneous explanatIOn of ItS objectives, and the agency's cur­

rent VIews of the regulatIOn's pre-emptive effect" Id at 1133, 1136 

ThIS case mvolves a dIfferent FMVSS WIth a dIfferent regulatory record Although the 

FMVSS at Issue m Wzllzamson dId permIt the optIOn of mstallIng eIther lap belts or lap-and­

shoulder belts, the agency "dId not fear addItIOnal safety nsks ansmg from" lap-and-shoulder 

belts and, to the contrary, was "convmced that lap-and-shoulder belts would mcrease safety" 

131 S Ct at 1138 (emphaSIS added) In fact, the reason that the agency dId not "reqUire lap-and-

shoulder belts was that It thought that thIS reqUirement would not be cost-effective" Id at 

1139 The U S Supreme Court was reluctant to mfer "pre-emptive mtent" from "the mere eXIS­

tence of such a cost-effectiveness Judgment" Id After all, lap-and-shoulder belts would make 
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everyone safer, and the only questIOn was at what przce GIven the uneqUIvocal safety benefits 

that would accrue from requmng lap-and-shoulder belts, a state-court ''Judge or jury" generally 

should be free to "reach a dIfferent conclUSIOn" than dId the federal agency about how much that 

addItIonal safety IS worth Id The U S Supreme Court thus concluded that no sIgmficant regu­

latory objectIve was served by FMVSS 208's allowance of manufacturer chOIce 

Here, m contrast, as thIS Court explamed m Przester, NHTSA was "'extremely reluc­

tant'" to reqUIre advanced glazmg because ItS mstallatIOn mIght "'mcrease mjury nsk for belted 

occupants,'" even If advanced glazmg provIded some "'safety benefits pnmanly for unbelted 

occupants '" 388 SCat 430, 697 S E 2d at 570 (quotmg Advanced Glazmg Research Team, 

NHTSA, EjectIOn MItIgatIOn Usmg Advanced Glazmg Fmal Report, at 54, Docket No 

NHTSA-1996-1782-21 (Aug 2001) ("NHTSA Fmal Report"), emphaSIS added) ThIS safety 

tradeoff-plamly a sIgmficant regulatory ObjectIve, unlIke the cost-effectIveness tradeoff m Wll­

hamson-was central to NHTSA's declSlon to preserve the optIOn of usmg tempered glass on 

SIde wmdows See 49 C F R § 571 205 S2 ("The purpose of thIS standard IS to reduce mjunes 

resultmg from Impact to glazmg surfaces 

mg m Przester See Pomt I B, mfra 

") The Court should therefore adhere to ItS hold-

The Court should affirmatIvely reject any notIOn that Wzlhamson spells the end of con-

fliCt preemptIOn and reaffirm the contmumg vitahty of that doctnne The hentage of conflIct 

preemptIOn traces back to the Supremacy Clause, and It IS cruCIal to the senSIble regulatIOn of 

numerous mdustnes An unduly narrow understandmg of conflIct preemptIOn would undermme 

the pohcy deClSlons underlymg not only FMVSS 205 but the entIre NatIOnal Traffic and Motor 

VehIcle Safety Act ("Safety Act") And It would potentIally dISrupt the careful balancmg of 
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nsks and benefits that federal admmistratIve agencIes undertake m scores of contexts as they re-

gulate Important and complex facets of the economy See Pomt II, mfra 

ARGUMENT 

I This Court's ConclusIOn That PlamtIfrs Claim Is Preempted By FMVSS 205 Is Un­
affected By WIlllamson 

As Ford's supplemental bnef demonstrates, Wlllzamson presents no basIs for revisItmg 

thIS Court's well-reasoned, unammous opmIOn m Pnester that plamtIffs claim conflIcts WIth, 

and thus IS preempted by, federal law FMVSS 205 specIfically preserves the optIOn between 

tempered glass and lammated glazmg, a chOice that furthers a sIgmficant regulatory obJectIve-

namely, NHTSA's recogmtIOn of an "mcrease [m] nsk of neck mJury" on account of hIgher 

"neck shear loads and neck moments" when belted passengers Impact advanced glazmg mate-

nals NHTSA Fmal Report, at 36, 54 

A W,ll,amson confirms that the GeIer framework and conflict-preemption doc­
trme still control 

PlamtIff contends (at 19-20) that Wzlhamson marked a sea change m conflIct preemptIOn 

and "[s]tnctly [1]ImIted" Geler's reach But that SImply IS not so Wzlhamson broke no new 1e-

gal ground and left unaltered the settled pnncipies of conflIct-preemptIOn analysIs that were ap-

phed by the U S Supreme Court m Gezer and by thIS Court m Pnester If anythmg, Wzlhamson 

IS notable for what It dId not do It dId not call mto questIOn the Geler legal framework or the 

apphcabIhty of "ordmary pre-emptIOn pnnciples" It dId not mentIOn or apply any presumptIOn 

agamst preemptIOn And It dId not read the Court's post-Geler Imphed-preemptIOn declSlons 

(such as Wyeth v Levme, 129 S Ct 1187 (2009)) as altenng the fundamental questIOn that a 

court must answer m determmmg whether a state law IS conflICt-preempted by federal regula-

hon "whether, m fact, the state tort actIOn conflIcts WIth the federal regulatIOn," such that the 

state-law claim "stands as an obstacle to the accomphshment and executIOn of the full purposes 
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and obJectives" of federal law Wlllzamson, 131 S Ct at 1136 (mternal quotatIOn marks omIt­

ted) 

Amlcl supportmg the petitIOners m Wlllzamson-mcludmg plamtIffs counsel m thIS case, 

PublIc Justice-urged the Court to "reconsIder" Geier's readmg of the Safety Act's savmg 

clause and "rule that Congress expressly saved all common law claims despIte the promulgatIOn 

and complIance WIth any federal motor vehIcle safety standard" Br for Attorneys InformatIOn 

Exchange Group 22,28, Wlllzamson, No 08-1314 (U S), avazlable at 2010 WL 4162556, see 

e g, Br for PublIc JustIce, P C 2, WIllzamson, No 08-1314 (U S), avallable at 2010 WL 

3167305 (argumg that the "time IS more than npe for thIS Court to reconSIder the meanmg of the 

savmgs clause" artIculated m Gezer), Br for IllmOIs, et al 25, Wlllzamson, No 08-1314 (U S ), 

avazlable at 2010 WL 3167303 (suggestmg that Geler may be a "strong candIdate for reexamma­

tIon") 

Some amlCl urged the Court to go even further They asked It to radIcally alter Its 

preemptIOn Junsprudence by elImmatmg obstacle preemptIOn (l e , preemptIOn based on frustra­

tlOn of federal purposes and obJectIves) entirely and hmItmg conflict preemptlOn to situatlOns m 

WhICh It IS lIterally ImpOSSIble to sImultaneously comply WIth federal and state law See e g , 

Br for Amencan ASSOCIatIOn for JustIce 9, 13, Wlllzamson, No 08-1314 (U S), avallable at 

2010 WL 3167304 (argumg that conflIct preemptIOn should be lImIted to sltuatIOns m whIch "It 

IS logIcally ImpOSSIble for the court to apply both federal and state law" and thus that "state tort 

remedIes that do not actually render It ImpOSSIble to apply federal law" should not be 

preempted), Br for Pubhc JustIce, P C 36, Wlllzamson, No 08-1314 (U S ), avazlable at 2010 

WL 3167305 ("[S]tate law should be dIsplaced only where comphance WIth federal and state law 

would be an 'impossIbIhty ''') 
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WIllzamson brushed aSIde these efforts to have the Court reconsIder GeIer and the apph­

cabIhty of ordmary conflIct-preemptIOn pnnciples Instead, the Court concluded that GeIer's 

"holdmgs appl[ I Jed dIrectly" 131 S Ct at 1136 In partIcular, the Court reaffirmed that, "[I]n 

hght of GeIer," the Safety Act's "savmg clause does not foreclose or lImIt the operatIOn of ordI­

nary pre-emptIOn pnnciples, grounded m longstandmg precedent" Id at 1135-36 (mternal quo­

tatIOn marks omItted) Under these "ordmary pre-emptIOn prmciples," the Court said, a state law 

that "stands as an obstacle to the accomphshment and executIOn of the full purposes and obJec­

tIves of a federal law IS pre-empted" Id at 1136 (mternal quotatIOn marks omItted), cf Id at 

1142 (Thomas, J, concurnng m the Judgment) (cnticIzmg the maJonty's "purposes-and­

ObjectIves pre-emptIOn analysIs") 

The petItIOners m WIllzamson dId not go so far as theIr amIcI, but they dId ask the Court 

to apply GeIer m a manner that would undermme ItS core holdmgs They argued that conflIct 

preemptIOn should operate only when there IS "an IrreconcIlable conflIct" between federal regu­

latIOn and state law suffiCIent to overcome what they asserted was a "strong presumptIOn agamst 

preemptIOn" of state tort law Pet Br 21, 23, Wlihamson, No 08-1314 (U S ), aVGllable at 2010 

WL 3017750, see also Reply Br 4, WIllzamson, No 08-1314 (U S), aVGllable at 2010 WL 

4216266 But matenally the same argument was advanced m Geier Itself and rejected As Geier 

made clear, the Safety Act does not Impose any sort of "specIal burden" that would "speCIally 

dIsfavor pre-emptIOn" 529 U S at 870 The Court held that the Safety Act "reflect[ ed] a neutral 

pohcy, not a speCIally favorable or unfavorable pohcy, toward the apphcatIOn of ordmary con-
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fliCt pre-emptIOn pnnclples" Id at 870-71 Thus, "[I]n a word, ordmary pre-emptIOn pnnclples, 

grounded m longstandmg precedent, apply" Id at 874 3 

Wlllzamson, then, represents only a case-specIfic apphcatIOn of GeIer, WhICh Itself ap-

phed long-estabhshed conflIct-preemptIOn pnnclples Notably, the Court dId not place a thumb 

eIther on the sIde of the scale favonng preemptIOn or on that dlsfavonng It The declSlon made 

no mentIOn of any sort of "presumptIOn" or "assumptIOn" agamst preemptIOn, and It dId not Im-

pose a "clear statement" rule, even though the petItIOners and theIr amICI, relymg on Wyeth, had 

mSIsted that the Court's analYSIS must begm WIth the so-called "presumptIOn agamst preemp-

tIOn" Pet Br 23, Wzlhamson, No 08-1314 (U S), avazlable at 2010 WL 3017750, see also Br 

for the Umted States 11, Wllizamson, No 08-1314 (U S), avazlable at 2010 WL 4150188 ("thIS 

Court generally proceeds on the 'assumptIOn' that a state law poses no obstacle to the ac-

comphshment of a federal purpose"), Br for IllmOIs, et al 17-18, Wllizamson, No 08-1314 

(U S), avaIlable at 2010 WL 3167303 ("The 'obstacle' preemptIOn doctnne not only dlsre-

gards a statute's plam language, but It also VIOlates the general reqmrement that Congress make 

any mtent to dIsplace state law express ") 

Instead, the Court waded mto the partIcular regulatory hIstory of FMVSS 208 and deter-

mmed that, whereas m GeIer "the regulatIOn's hIstory, the agency's contemporaneous explana-

tlon, and ItS conSIstently held mterpretlve VieWS mdlcated that the regulatIOn sought to mamtam 

manufacturer chOIce m order to further sIgmficant regulatory ObjectIves," those "same consldera-

tIOns mdlcate[d] the contrary" m Wllizamson 131 S Ct at 1139 The state-law rule sought by 

3 It IS clear that the majonty m Gezer dId not VIew "ordmary pre-emptIOn pnnclples" as mcludmg 
any generally apphcable presumptIOn agamst preemptIOn, as thIS was a pomt of contentIOn be­
tween the majonty and the dIssent See GeIer, 529 US at 906-07 (Stevens, J , dlssentmg) 
("[T]he Court SImply Ignores the presumptIOn [agamst preemptIOn], prefernng mstead to put the 
burden on petltIOners to show that theIr tort claim would not frustrate [federal] purposes ") 
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the petIt lOners there, whIch reqUIred manufacturers to mstall lap-and-shoulder belts III the rear 

Inner-seat pOSItIon, dId not frustrate a sIgmficant federal regulatory ObjectIve of FMVSS 208, 

and so the Court found that It was not preempted See Id at 1139-40 

B The mamtenance of manufacturer chOice m glazmg-materIal selectIon IS a 
slgmficant regulatory objectIve of FMVSS 205 

Because thIS Court's pnor declSlon m Przester carefully applIed the GeIer framework to 

determme that piamtiffs claim IS preempted by FMVSS 205, we could well end here Although 

WIllIamson rejected the specIfic conflict-preemptlOn argument put forth by the manufacturer, It 

changed nothmg of substance m the GeIer mode of analysIs and m no way compelled the conclu-

slOn that preemptlOn IS mappropnate here On the contrary, the mdiCIa of regulatory purpose 

that pomted toward preemptlOn m GeIer and agamst preemptlOn m WIllzamson support a findmg 

of preemptlOn here 

PlamtIff carIcatures Przester as havmg been premIsed "solely" and "exclusIvely" on the 

fact that FMVSS 205 "gave manufacturers a chOIce of dIfferent wmdow glazmg technologies" 

PI Supp Br 12-13 That declSlon speaks for Itself GIven the thoroughness WIth whIch thIS 

Court canvassed FMVSS 205's regulatory record, see 388 SCat 429-30,697 S E 2d at 569-70, 

as well as Ford's persuaSIve demonstratlOn m ItS supplemental bnefthat piamtiffs arguments for 

revisItmg PrzeMer are baseless, we WIll only bnefly explam why the mamtenance of manufactur-

er chOIce m the selectlOn of wmdow matenals was, m fact, m the servIce of a sIgmficant regula-

tory objectIve-namely, safety, and m partIcular the tradeoff between the mcreased nsk of neck 

mjunes to belted occupants and the decreased nsk of ejectlOn to unbelted occupants 

From ItS adoptlOn, FMVSS 205 has gIven manufacturers the chOIce between mstallIng 

tempered glass and lammated glazmg m SIde wmdows As m GeIer-but unlIke m WIllzam-

son-NHTSA's deCISIon to retam that optlOn rested m large part on safety grounds, a dIstmctlOn 
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that IS of crucial Importance m the preemptIOn analysIs Compare Geier, 529 US at 877-78 

(agency had concerns about the "special nsks to safety" of mrbags, "such as the nsk of danger to 

out-of-positIOn occupants (usually chIldren) m small cars") wlfh Wllizamson, 131 S Ct at 1138-

39 (agency was convmced that rear seat lap-and-shoulder belts would umformly have safety 

benefits) In Wzlhamson, for example, the Court pomtedly observed that the agency beheved 

that lap-and-shoulder belts "would be even more effectIve" than lap belts m preventmg mJury 

and would not "dimmIsh[] the safety" of any class of occupants 131 S Ct at 1138 WhIle 

FMVSS 208 ultImately dId not reqUIre lap-and-shoulder belts, there was "httle mdicatIOn that 

[the agency] conSIdered thIS matter a sIgmficant safety concern" Id (emphasIs added) 

The regulatory record here tells a starkly dIfferent story, WhICh thIS Court recounted m 
I 

Priester See 388 SCat 429-30, 697 S E 2d at 569-70 Begmnmg m the late 1980s, NHTSA 

became concerned WIth the sIgmficant number of fatahtIes and senous mJunes resultmg from the 

ejectIOn of occupants m rollover aCCIdents See Advance NotIce of Proposed Rulemakmg, Side 

Impact ProtectIOn-Passenger Cars, 53 Fed Reg 31,712 (Aug 19, 1988) Several years later, 

NHTSA turned m earnest to studymg whether FMVSS 205 should be modIfied to reqUIre manu-

facturers to mstall advanced glazmg m SIde wmdows In order to reduce the nsk of ejectIOn See 

Advance NotIce of Proposed Rulemakmg, Rollover PreventIOn, 57 Fed Reg 242 (Jan 3, 1992), 

Rulemakmg Plan, Plannmg Document for Rollover PreventIOn and Injury MlflgatlOn, 57 Fed 

Reg 44,721 (Sept 29, 1992) NHTSA analyzed at great length the potentIal benefits and nsks of 
I 

advanced glazmg See Advanced Glazmg Research Team, NHTSA, Ejectlon MitigatIOn Usmg 

Advanced Glazmg-A Status Report, at 1-1,2-2, Docket No NHTSA-1996-1782-21 (Nov 1995) 

("NHTSA 1995 Status Report") ("Computer SImulatIOns and component testmg show that head 

mJunes may mcrease WIth the use of some alternatIve SIde glazmgs [Q]uestIOns arose as to 
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whether thIS matenal would actually Increase mJunes "), John WmmckI, Estlmatzng the Injury 

Reduczng Benefits of EjectIOn Mltlgatzng Glazzng, TechnIcal Report No DOT-HS-808-369 (Feb 

1996), Advanced Glazmg Research Team, NHTSA, EjectIOn MitigatIOn Uszng Advanced Glaz-

zng Status Report II, at IX, Docket No NHTSA-1996-1782-21 (Aug 1999) ("AddItIonal re-

search should examIne the hkehhood of mcreased InJunes to belted occupants ") 

NHTSA eventually deCIded not to reqUIre advanced glazmg It concluded that "advanced 

glazmg mcreased the nsk of neck and back mJunes m rollover aCCIdents" and "'Increase[ ed] In-

Jury nsk for belted occupants '" See Priester, 388 SCat 430, 697 S E 2d at 570 (quotIng 

NHTSA FInal Report, at x, 54) 

Contrary to plamtIffs submISSIOn (at 5, 22-25), safety was not merely an InCIdental con-

cern In NHTSA's declSlon to preserve manufacturer chOIce between tempered glass and ad-

vanced glazmg PlamtIff conflates the "cost-effectIveness Judgment" underlYIng the agency's 

deCISIOn not to reqUIre lap-and-shoulder belts m WIlllamson WIth the agency's nuanced reasonmg 

here PI Supp Br 23-24 In Wlillamson, NHTSA was "convmced" that "lap-and-shoulder belts 

would mcrease safety" and posed no sIgmficant countervaihng safety concerns 131 S Ct at 

1138 Its "cost-effectIveness" Judgment was that a reqUIrement to mstall1ap-and-shoulder belts 

m all seat pOSItIons nonetheless was too expenSIve m relatIOn to~ ItS uneqUIvocal safety benefits 

See Id at 1139 4 Here, m contrast, NHTSA was "extremely reluctant" to reqUIre advanced glaz-

4 The U S Supreme Court reasoned In Wlillamson that the "mere eXIstence of such a cost­
effectIveness Judgment" generally should not mvest a federal motor-vehIcle safety standard WIth 
preemptIve effect, SInce most such regulatIOns "embody some kmd of cost-effectIveness Judg­
ment" 131 S Ct at 1139 To conclude otherWIse, the Court explamed, would transform all 
federal safety standards Into maximum standards-I e , safe harbors for manufacturers In the face 
of potentIal tort hablhty-and thereby "ehmmat[e] the possIbIhty that the federal agency seeks 
only to set forth a mznlmum standard potentIally supplemented through state tort law" Id (em­
phaSIS added) The Court could not "reconCIle thIS consequence WIth [the] statutory savmg 
clause" Id 
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mg because there were safety concerns on both sIdes of the equatlOn the "mcrease[d] mJury nsk 

for belted occupants" had to be consIdered alongsIde the "safety benefits pnmanly for unbelted 

occupants, by preventmg theIr eJectlOn from the vehIcle" NHTSA Fmal Report, at x 

ThIS safety tradeoff was one of the "pnmary reasons" that the agency termmated ItS pro-

posed rulemakmg to reqUIre advanced glazmg and dehberately retamed the optlOn of usmg tem-

pered glass m sIde wmdows WIthdrawal of Advance NotIces of Proposed Rulemakmg, Motor 

Vehlcle Safety Standards, 67 Fed Reg 41,365,41,367 (June 18,2002), see ld ("advanced sIde 

glazmg m some cases appears to mcrease the nsk of neck mJury") As NHTSA later summed 

thmgs up, It "closely studIed advanced glazmg as a potentIal ejectIon mitIgatlOn countermeasure 

but termmated an advance notIce of proposed rulemakmg on advanced glazmg m 2002 based 

on [ItS] observatlOn that advanced glazmg produced hIgher neck shear loads and neck moments 

than Impacts mto tempered SIde glazmg" Fmal Rule, Federal Motor Vehlcle Safety Standards, 

EjectlOn MltlgatlOn, 76 Fed Reg 3212,3222 (Jan 19,2011) (footnote omItted) 5 

Whatever safety benefits advanced glazmg does provIde accrue "pnmanly [to] unbelted 

occupants," such as piamtiff here, who gam the most from a decreased hkehhood of ejectIOn 

NHTSA Fmal Report, at 54 (emphasIs added) But advanced glazmg does httle for belted occu-

pants, who must endure the mcreased nsk of addItIonal neck mjunes resultmg from Impact WIth 

a surface that retams ItS mtegnty and does not gIVe as easily See ld at 43-46 (senSItIvIty analy-

5 In descnbmg the 2011 ejectlOn-mitIgatlOn rulemakmg, plamtIff tepIdly acknowledges that 
NHTSA stlli "does not reqUIre advanced glazmg" PI Supp Br 7 Piamtiff goes on to suggest 
that NHTSA's past safety concerns had nothmg to do WIth Its recent decislOn to contmue retam­
mg tempered glass as a wmdow-matenal optlOn Id at 8 But that IS mcorrect NHTSA ex­
pressly stated that "knowledge and mSIghts gamed from past research on eJectlOn mItIgatIon 
safety systems underhe many of the declSlons [It] made III formmg thIS final rule," mcludmg 
ItS termmatlOn of the FMVSS 205 advanced-glazmg-reqUIrement proposed rulemakmg See FI­
nal Rule, Federal Motor Vehlcle Safety Standards EjectlOn MlflgatlOn, 76 Fed Reg at 3222 
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SIS demonstratmg that benefits of advanced glazmg would declme dramatIcally wIth mcreased 

seatbelt use) And It IS emmently ratIonal for NHTSA to be concerned about mcreasmg the safe­

ty nsk to belted occupants, because the vast maJonty of vehIcle occupants now wear theIr safety 

belts See TImothy M PIckrell & Tony JIanqIang Ye, Occupant Restraint Use In 2009-Results 

From the NatlOnal Occupant ProtectlOn Use Survey Controlled IntersectlOn Study, at 2, Report 

No DOT-HS-811-414 (Nov 2010) (notmg that 84% of vehIcle occupants m the Umted States 

wore then safety belts m 2009) Thus, although FMVSS 205's mandate retammg the choIce of 

usmg tempered glass may have exacerbated some mjunes, It undoubtedly mItIgated many others 

those to mdividuais who aVOIded death or paralysIs because then SIde wmdows were made of 

tempered glass, WhICh, followmg an aCCIdent, shattered harmlessly mto small, granular pIeces 

See NHTSA 1995 Status Report, at 5-1 ("[T]empered glass produce [ s] lIttle nsk of causmg a 

senous head or neck mjury to an occupant from Impact WIth the glass Due to the fracture cha­

ractenstIcs of tempered glass, there IS also httle nsk of senous laceratIOn ") 

The regulatory tradeoff between the safety of belted occupants and that of unbelted occu­

pants IS one that Congress reposed m NHTSA When, as here, the agency's decIsIOn to retam 

manufacturer chOIce reflects a balancmg of safety objectIves, the concern that the agency sought 

"only to set forth a mlmmum standard potentIally supplemented through state tort law," Wlllzam­

son, 131 S Ct at 1139, IS a dIstant one Whatever otherwIse mIght be the appeal of the conten­

tIon that advanced glazmg could save hves "overall," PI Supp Br 25, therefore, that decIsIOn IS 

not for piamtiff or a South CarohnaJury to make The state-law tort claim would not be second­

guessmg a mere "cost-effectIveness" Judgment (as m Wlllzamson), 131 S Ct at 1139, but rather 

NHTSA's conSIdered determmatIOn that there IS no smgle "nght answer" to the questIOn of what 

kmd of glazmg matenal IS safer under all CIrcumstances NHTSA's rejectIOn of an "all ad-
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vanced-glazmg" reqUIrement IS fully supported by the natIOnal polIcy of encouragmg seatbelt 

use See Gezer, 529 US at 857, 877 ("[B]uckled up seatbelts are a vItal mgredient of automo-

bIle safety"), Motor Vehzcle Mfrs Assn of Unzted States Inc v State Farm Mut Auto Ins Co, 

463 U S 29,52 (1983) ("[T]he safety benefits ofweanng seatbelts are not m doubt") 

Because plamtIff's claim IS premIsed on the notIOn that Ford had a duty to mstall ad-

vanced glazmg rather than tempered glass, the state-law tort rule she seeks necessanly "would 

reqmre[] manufacturers of all SImIlar cars to mstall [advanced glazmg] rather than other 

[wmdow matenals]" See Gezer, 529 US at 881 It therefore would ellmmate the flexIbIlIty 

that NHTSA delIberately conferred on manufacturers when It wIthdrew, after years of study and 

research, the proposed rulemakmg for an advanced-glazmg reqUIrement NHTSA made the con-

sidered determmatIOn to retam that chOice m sIgmficant part due to "safety concerns," WIth-

drawal of Advance Notices of Proposed Rulemakmg, Motor Vehzcle Safety Standards, 67 Fed 

Reg at 41,367, Fmal Rule, Federal Motor Vehzcle Safety Standards EjectlOn MztzgatlOn, 76 

Fed Reg at 3222, whIch doubtless count as sIgmficant regulatory objectives under Gezer and 

Wllizamson A state-law rule precludmg manufacturers from choosmg an optIon that NHTSA 

has specIfically preserved to further the sIgmficant regulatory ObjectIve of automobIle safety 

would thus frustrate the purposes and objectives of federal law Accordmgly, thIS Court should 

adhere to ItS pnor holdmg m Przester that piamtiff's claim IS preempted 

II PlamtIff's Broader Arguments Agamst Conflict PreemptIon Would, If Accepted, 
Compromise A Number Oflmportant Federal Regulatory ObjectIves 

Apart from the fallacIes underlymg piamtiff's specIfic arguments agamst preemptIOn, 

there IS a troublmg theme to her presentatIOn more generally Plamtlff portrays conflIct preemp-

tIon as suspect, and thus somethmg that should be vIewed WIth a skeptical eye by the courts 

See e g ,PI Supp Br 2 ("preemptIOn IS only JustIfied m rare CIrcumstances"), 19 (findmg of 
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preemptlOn m Gezer was "hIghly unusual"), 20 (Gezer was a "SUI generzs decislOn that must be 

stnctly lImIted to Its facts"), 27 (Wzllzamson "narrowly confine[d]" Gezer to Its facts) As we 

have explamed, the same arguments were advanced m Wzllzamson and rejected by the US Su­

preme Court DespIte mVItatlOns to narrow or do away wIth confhct-preemptlOn doctnne, the 

Court recogmzed that "ordmary conflIct pre-emptlOn pnnciples" are grounded m "longstandmg 

precedent" and compel a findmg of preemptlOn when a state law "stands as an obstacle to the 

accomphshment and executlOn of the full purposes and objectIves of a federal law " Wzllzamson, 

131 S Ct at 1136 (mtemal quotatlOn marks omItted) 

And for good reason ConflIct preemptlOn plays a VItally Important role m our federal 

system and ensures that, when Congress or a federal agency actmg pursuant to delegated authon­

ty estabhshes a umform federal regulatory regIme, that regIme IS not unduly frustrated by the op­

eratlOn of mconsistent state laws Far from bemg an exceptIonal or anomalous result, preemp­

tIon under such CIrcumstances IS a necessary consequence of the constItutlOnal plan and the Su­

premacy Clause "[S]mce [the Court's] deCISIon m McCulloch v Maryland, 17 US (4 Wheat) 

316,427 (1819)[], It has been settled that state law that conflIcts WIth federal law IS WIthout ef­

fect" CIpollone v Llggett Group Inc, 505 US 504, 516 (1992) (mtemal quotatIOn marks 

omItted) Regardless of how "compellmg" an mterest a State may have m preservatIOn of ItS 

law, "under the Supremacy Clause, from whIch our pre-emptlOn doctnne IS denved, any state 

law"--even one "clearly withm a State's acknowledged power, whIch mterferes WIth or IS con­

trary to federallaw"-"must YIeld" Gade v Nat 'I Solzd Wastes Mgmt Ass n, 505 US 88, 108 

(1992) (mtemal quotatIon marks omItted) Once a conflIct has been IdentIfied as a matter of 

substantIve law, the Supremacy Clause reqUIres the "nulhfi[ catIon]" of the contrary state law, 

Hzllsborough County v Automated Med Labs Inc, 471 US 707, 713 (1985), no matter how 
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"clearly withm [the] State's acknowledged power" the law IS, Felder v Casey, 487 U S 131,138 

(1988) (mternal quotatIOn marks omItted), see also Geier, 529 U S at 873 Indeed, at that pomt 

"[a] holdmg of federal exclUSIOn of state law IS mescapable" Fla Lime & Avocado Growers 

Inc v Paul, 373 US 132, 142-43 (1963) 

ThIS case prOVIdes an apt IllustratIOn of the Importance of conflIct preemptIOn m protect-

mg the mtegnty of regulatory declSlons made by expert federal admmistratIve agenCIes and 

aVOIdmg a patchwork of mconsistent state regulatIOn There was and IS no "nght" or "perfect" 

answer to the questIOn whether tempered glass or advanced glazmg IS always safer and therefore 

should be mstalled on all SIde wmdows 6 As thIS Court cogently explamed 

[I]t can be stated generally that tempered glass IS safer for vehIcle 
occupants weanng seatbelts, where the nsk of ejectIOn IS reduced, 
because It provIdes less nsk of addItIonal mJunes Lammated 
glass IS safer for unbelted passengers, where the nsk of ejectIOn IS 
mcreased, because It IS hkely to keep a passenger mSIde the vehIcle 
due to the "adhenng" quahty of the glass 

Przester, 388 SCat 430, 697 S E 2d at 569 NHTSA's expert Judgment was to specIfically au-

thonze both optIOns for comphance WIth FMVSS 205 As we have explamed, thIS was a dehbe-

rate pohcy deCISIOn, made m conSIderatIOn of the full spectrum of occupant (e g , belted versus 

unbelted), vehIcle, colhsIOn, and mJury-mechamsm (e g, wmdow Impact versus eJectIOn) va-

nables See 49 C F R § 571 205 S2 ("The purpose of thIS standard IS to reduce mJunes resultmg 

from Impact to glazmg surfaces and to mmimize the possIbIhty of occupants bemg thrown 

through the vehIcle ") (emphasIs added) 

6 For that reason, there IS nothmg to plamtIffs repeated mSIstence that tempered glass IS merely a 
"mmimum standard" E g ,PI Supp Br 8, 17-19, 22 Under some scenanos, tempered glass 
performs better than advanced glazmg, under others, advanced glazmg performs better than tem­
pered glass For example, that advanced glazmg mIght be "optimal" as to ejectIOn mItIgation, ld 
at 18, does not mean that It IS "optimal" as to aVOIdmg neck IllJunes 

17 



PreemptIOn of piamtiffs state-law tort claim gIves effect to Congress's declSlon to com­

mIt the formulatIOn of motor-vehIcle safety standards to NHTSA For a lay Jury m a smgle case 

to second-guess the polIcy decIsIOns made by federal experts m lIght of the CIrcumstances of a 

smgle car aCCIdent would undermme Congress's broader goals m enactmg the Safety Act As 

the Safety Act's legIslatIve hIstory makes clear, Congress pursued a "umformity of standards so 

that mdustry wIll be gUIded by one set of cntena rather than by a multIplIcIty of dIverse stan­

dards" S Rep No 89-1301, at 12 (1966), see also H R Rep No 89-1776, at 17 (1966) The 

only alternatIve to umform regulatory gUIdance would be, m PresIdent Johnson's words, "un­

thmkable-50 standards for 50 dIfferent States" 112 Cong Rec 14,253 (1966) 

Worse stIll than znconslstent state-law standards IS the specter of outnght contradictory 

ones FaIlmg to conclude that plamtIffs claim was preempted would place manufacturers man 

ImpOSSIble quandary NeIther tempered glass nor advanced glazmg proVIdes optImal safety for 

all mdividuais m all aCCIdent scenanos There are acknowledged safety tradeoffs for both op­

tIOns Takmg the broader perspectIve mandated by the Safety Act, WhICh charges NHTSA WIth 

devIsmg natIOnwlde safety standards to "protect[] agamst unreasonable nsk of death or m-

JUry," 49 USC § 30102(a)(8), NHTSA made the Judgment to mamtam manufacturer chOice be­

tween dIfferent kmds ofside-wmdow matenals If through the ImpOSItion of state-law tort lIabIl­

Ity, a Jury m thiS case had the power to elImmate tempered glass as an optIOn for SIde wmdows 

for all "manufacturers of all SImIlar cars," Geier, 529 US at 881, nothmg would stop a JUry m 

another case, on dIfferent facts (such as a belted occupant sustammg a neck fracture from Im­

pactmg a wmdow made of a glass-plastIC lammate), from also elImmatmg advanced glazmg as 

an optIOn In other words, although plamtIff argues that the use of tempered glass was defective, 

advanced glazzng could Just as eaSIly be found defectIve by another JUry Such case-by-case 
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"regulatIOn" by Junes would "eVIscerate the umtary federal regulatIOn and leave manufacturers 

wIth no optIOns for glazmg matenals m vehIcle sIde wmdows" Przester, 388 SCat 432, 697 

S E 2d at 571 (quotmg Morgan v Ford Motor Co, 680 S E 2d 77,94 (W Va 2009» 

JurIes, workmg through the case-by-case process of common-law adjudIcatIOn, are 111-

eqUIpped to balance the potentIal publIc benefits of a regulatory chOice agamst ItS potentIal to 

cause harm The tner of fact m any gIven case WIll see only the costs of the choIce m the context 

of a partIcular plamtIff, who mIght well have endured gnevous mjunes, and WIll never see the 

benefits reaped by other mdividuais not before the court-much less take account of the even 

more mdirect, long-term effects of shapmg the publIc's behaVIOr As the US Supreme Court 

emphaSIzed m a declSlon findmg preemptIOn m the medIcal-devICe area, "tort law[] applIed by 

junes" produces dIstorted results because It falls to emulate the global cost-benefit analysIs that 

an expert regulatory agency would employ Rzegel v Medtromc Inc, 552 U S 312,325 (2008) 

WhIle Wlllzamson (lIke GeIer) rejected the VIew that the mere fact that a FMVSS contams a 

chOice necessarzly means that the agency engaged m a careful balancmg of nsks and benefits, 

see 131 S Ct at 1139, Ford has demonstrated that thIS case IS one m whIch NHTSA dId under­

take, over many years, precIsely that balancmg 

PreemptIOn of plamtIffs state-law claim thus not only IS compelled by the doctrme of 

conflIct preemptIOn, but also rests on sound conSIderatIOns of publIc pohcy A smgle JUry, whIch 

understandably wIll feel sympathy for the piamtiff before It and dwell on the partIcular CIrcums­

tances of that plamtIffs aCCIdent, should not be allowed-and under the Supremacy Clause IS 

not allowed-to dISrupt NHTSA' s expert deCISIOns made m the WIder pubhc mterest 
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CONCLUSION 

For the foregomg reasons, as well as those stated m Ford's supplemental bnef, the Judg-

ment of the CIrcmt court should be affirmed 

JUNE 20, 2011 

Resp~ctfu' ~~m~ted, / / / 

~~~~~-
WIlham C Wood, Jr <y1 -
NELSON MULLINS RILEY & 1CARBOROUGH LLP 
MendIan, 17th Floor 
1320 Mam Street 
Columbia, SC 29201 
(803) 255-9534 

Counsel for AmICUS Curzae the Product Lzabllzty AdvIsory Counczl Inc 
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APPENDIX A CORPORATE MEMBERS OF THE 
PRODUCT LIABILITY ADVISORY COUNCIL AS OF 4/4/2011 

3M 
Altec Industnes 
Altna Chent ServIces Inc 
Arat Helmet, Ltd 
Astec Industnes 
Bayer Corporation 
Beretta USA Corp 
BIC CorporatlOn 
BIro Manufacturmg Company, Inc 
BMW of North Amenca, LLC 
Boemg Company 
BombardIer RecreatlOnal Products 
BP Amenca Inc 
Bndgestone Amencas Holdmg, Inc 
Brown-Forman CorporatlOn 
CaterpIllar Inc 
Chrysler Group LLC 
Contmental TIre the Amencas LLC 
Cooper TIre and Rubber Company 
Crown Cork & Seal Company, Inc 
Crown Eqmpment CorporatlOn 
Datmler Trucks North Amenca LLC 
The Dow ChemIcal Company 
E I duPont de Nemours and Company 
Eh L11ly and Company 
Emerson Electnc Co 
Engmeered Controls InternatlOnal, Inc 
Envlfonmental SolutlOns Group 
Estee Lauder Compames 
Exxon MobIl CorporatlOn 
Ford Motor Company 
General Electnc Company 
General Motors CorporatlOn 
GlaxoSmlthKhne 
The Goodyear Tire & Rubber Company 
Great Dane LImIted PartnershIp 
Harley-DavIdson Motor Company 
Hawker Beechcraft CorporatlOn 
Honda North Amenca, Inc 
Hyundat Motor Amenca 
IllmOls Tool Works, Inc 
Isuzu North Amenca CorporatlOn 
Jaguar Land Rover North Amenca, LLC 
Jarden CorporatlOn 
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Johnson & Johnson 
Johnson Controls, Inc 
Joy Global Inc, Joy Mmmg Machmery 
KawasakI Motors Corp, USA 
Kia Motors Amenca, Inc 
Kolcraft Enterpnses, Inc 
Kraft Foods North Amenca, Inc 
LeVIton Manufactunng Co , Inc 
Lmcoln Electnc Company 
Magna InternatlOnal Inc 
MaruccI Sports, L L C 
Mazak CorporatlOn 
Mazda (North Amenca), Inc 
Medtromc, Inc 
Merck & Co , Inc 
Mlchelm North Amenca, Inc 
MIcrosoft CorporatlOn 
MltsublShl Motors North Amenca, Inc 
Mueller Water Products 
Mutual Pharmaceutical Company, Inc 
Navlstar, Inc 
Nlfo Inc 
N Issan North Amenca, Inc 
Novartls Pharmaceuticals CorporatlOn 
PAC CAR Inc 
Panasomc 
Pella CorporatlOn 
Pfizer Inc 
Porsche Cars North Amenca, Inc 
Purdue Pharma L P 
Remmgton Arms Company, Inc 
RJ Reynolds Tobacco Company 
Schmdler Elevator CorporatlOn 
SCM Group USA Inc 
Segway Inc 
Shell 011 Company 
The Sherwm-Wllhams Company 
SmIth & Nephew, Inc 
St Jude MedIcal, Inc 
Stanley Black & Decker, Inc 
Subaru of Amenca, Inc 
Synthes (U SA) 
Techtromc Industnes North Amenca, Inc 
Terex CorporatlOn 



TK Holdmgs Inc 
The Toro Company 
Toyota Motor Sales, USA, Inc 
Vermeer Manufactunng Company 
The V lkmg CorporatIOn 
Volkswagen Group of Amenca, Inc 
Volvo Cars of North Amenca, Inc 
Vulcan Matenals Company 
WhIrlpool CorporatIOn 
Yamaha Motor CorporatIOn, USA 
Yokohama Tire CorporatIOn 
ZImmer, Inc 
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