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SUMMARY OF ARGUMENT 

As a matter of law, Respondent LIbrary AssocIates, LLC (the "Developer") suffers no 

"unnecessary hardshIp" ansmg from "extraordmary and exceptIOnal condItIons" on the property 

located at 404 Kmg Street m Charleston, South Carolma ("404 Kmg") The conditlons that the 

Developer contends create such a hardshIp mclude a "promment" locatIOn and hIgh VISIbIlIty 

from surroundmg areas These are benefits to, not hardshIps on, the property There are no 

physIcal charactenstIcs of the property that create a hardshIp 

As Respondents' bnef confirms, the Developer's "hardshIp" IS not assOCIated WIth the 

physIcal charactenstIcs of 404 Kmg, but rather WIth the underlymg zomng Itself-the Developer 

does not want to have to comply WIth the underlymg zonmg, so the Developer argues that It has 

an "Important" or "promment" pIece of property that deserves speCial attentIOn ThIS IS not what 

a vanance does-a vanance prOVIdes the property owner a "break" from the restnctIOns 

applIcable to other, SImIlarly sItuated propertIes when the property owner has a parcel WIth 

umque physIcal burdens that totally prohIbIt or unreasonably restnct the property owner's use of 

the property There are no such umque phYSical burdens m thiS case, as a matter of law 

Nothmg about the property's locatIOn or VISIbIlIty restncts ItS use-only the zonmg ordmance 

does 

Even If there were phYSIcal charactenstlcs of 404 Kmg WhICh create a hardshIp, there IS 

no showmg that the property IS "umquely burdened" WhIle the Developer contends the splIt­

zonmg of the property creates a umque burden because It prohIbIts a 105-foot tall hotel across 

the entlre parcel, thIS spht zonmg would have the same effect if applzed to any other property In 

the VICinIty ThIS IS partIcularly Important where, as here, other propertIes m the vicimty are also 

subject to such splIt-zonmg 



Even If there were physIcal charactenstics of 404 KIng whIch umquely burdened the 

property, there IS no shoWIng that such burdens unreasonably restnct ItS use As Respondents 

explaIn "Here, LIbrary Associates sought relIef from a dImenSIOnal aspect of development, that 

beIng heIght HeIght IS not a 'use' or 'actIVIty' or 'purpose' for WhICh land or bUIldIngs are 

occupIed LIbrary Associates dId not seek to put the property to a use not authonzed at the tIme 

It purchased the property It merely sought relIef from the applIcatIon of a dImenSIOnal 

regulatIOn that unreasonably restncted the utIhzatIOn of ItS property" (Resps' Br p 11) 

Respondents have not shown that there IS no other reasonable use of the property In fact, 

Respondents have not even shown that the property could not be used for a hotel consIstently 

WIth the underlYIng zonIng As a result, the BZA-Z commItted an error of law In grantIng the 

Developer a vanance 

FInally, Respondents contend that the Downtown Plan was not conSIdered at the BZA-Z 

hearIng grantIng a vanance and that any reference to such plan should be Ignored ThIS 

argument Ignores well-settled law that the proponent of a vanance bears the burden of shOWIng 

complIance WIth the local government's comprehenSIve plan If the Developer failed to produce 

eVIdence that the vanance complIed WIth the Downtown Plan, then the vanance should have 

been demed, as a matter of law 

The Developer was reqUIred to produce eVIdence supportIng each of the four "prongs" of 

the statutory test applIcable to vanances The Developer faIled to produce such eVIdence WIth 

respect to each prong and, even where It dId, the BZA-Z's findIngs rested upon the Incorrect 

legal assumptIOn that the beneficIal locatIOn or VISIbIlIty of the property could gIVe nse to an 

undue hardshIp or that the underlYIng zonIng Itself could create a hardshIp Because the BZA-
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Z's deCISIOn was unsupported by the eVIdence and premIsed on several errors of law, the 

master's order affirmmg the BZA-Z's decIsIOn should be REVERSED 

ARGUMENT 

I As a matter of law, there are no "extraordmary and exceptional conditIOns" on the 
property glvmg rise to an unnecessary hardship 

A A findmg of "unnecessary hardship" may not rest upon the beneficial locatIOn or 
other advantages of the property for which the VarIdnCe IS sought, but must mstead 
rest upon a physical burden to such property 

Respondents contend that, due to a change m the language of the state zonmg enabhng 

legIslatIOn m 1999, the Developer IS no longer reqUIred to show that the extraordmary and 

exceptIOnal condItIOns on the property gIvmg nse to an "unnecessary hardshIp" operate as 

physIcal dIsadvantages to the property, but that, to the contrary, a findmg that the partIcular 

property IS exceptIOnal and extraordmary due to ItS advantageous locatIOn or vlSlbIhty from 

surroundmg areas may be conSIdered Respondents fail to CIte a smgle case m support of thIS 

novel propOSItIon, but mstead rely generally on the rules of statutory constructIOn 

Respondents' statutory constructIOn argument focuses on only a portIOn of the pertment 

statute, Ignormg the remammg provISIOns In pertment part, sectIOn 6-29-800 of the South 

Carolma Code prOVIdes "A vanance may be granted m an mdividual case of unnecessary 

hardshlp If the board makes and explams m wntmg the followmg findmgs (a) there are 

extraordmary and exceptIOnal condItIons pertammg to the partIcular pIece of property " 

(emphaSIS added) As subsectIOns (b) and (c) of sectIOn 6-29-800 clanfy, any extraordmary and 

exceptIOnal condItIons creatmg such a hardshIp on the property must umquely burden the 

property and unreasonably restnct the use of the property under the eXIstmg zonmg regulatIOns 

"A statute should be gIven a reasonable and practIcal constructIOn conSIstent WIth the 

purpose and pohcy expressed m the statute" LIberty Mut Ins Co v S C Second IllJury Fund, 
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363 S C 612,621,611 S E 2d 297,301 (Ct App 2005) "Courts should consIder not merely the 

language of the partIcular clause beIng construed, but the word and ItS meamng In conjunctIon 

WIth the purpose of the whole statute and the polIcy of the law" kL at 622, 611 S E 2d at 302 

"Statutes must be read as a whole and sectIons whIch are part of the same general statutory 

scheme must be construed together and gIven effect, If It can be done by any reasonable 

constructIOn" kL 

SectIOn 6-29-800 plaInly reqUIres that the "extraordInary and exceptIOnal condItIons" on 

the property support a findIng of hardshIp not, as Respondents contend, a findIng that the 

property has an advantageous locatIOn or VISIbIlIty Moreover, thIS InterpretatIOn of sectIOn 6-

29-800 IS conSIstent WIth the general InterpretatIOn of SImIlar statutes mother JunsdictIOns 

"Generally, the hardship relIed on as grounds for a vanance must be peculIar, smgular, umque, 

or exceptIOnal In nature, and must relate to the partIcular property for whIch the vanance IS 

sought" 1 0 1 A C J S ZonIng & Land Planmng § 314 (emphasIs added), see also ApplIcatIOn of 

Groves, 226 S C 459, 463, 85 S E 2d 708, 710 (1955) ("It IS generally held that before a 

vanance can be allowed on the ground of 'unnecessary hardshIp', there must at least be proof 

that a partIcular property suffers a smgular dIsadvantage through the operatIOn of a zomng 

regulatIon ") 

WIth respect to 404 KIng, Respondents, lIke the master and the BZA-Z, rely on the 

"promment locatIOn" of the property, ItS VISIbIlIty, and ItS "physIcal locatIOn on Manon Square" 

to support a findmg of an extraordmary and exceptIOnal condItIOn gIVmg nse to an unnecessary 

hardshIp Respectfully, these advantageous charactenstIcs of 404 KIng are not properly 

conSIderable m determmmg whether to grant a vanance Moreover, these charactenstics do not 

burden the property, as reqUIred m sectIOn 6-29-800(b), nor do they render the property 
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practIcally useless, takmg mto consIderatIOn the underlymg zonmg, as reqUIred m sectIOn 6-29-

800(c) As a result, the master erred In upholdmg the BZA-Z's decIsIOn, and the master's rulmg 

should be reversed 

B As a matter of law, the spht-zonmg of 404 Kmg cannot constItute an 
"extraordmary and exceptIOnal condItIOn" JustIfymg a findmg of 
"unnecessary hardship" 

Respondents contend that the splIt-zomng of 404 Kmg Itself constItutes an "extraordmary 

and exceptIOnal conditlon" Such an mterpretatIOn, however, agam Ignores the plam language of 

sectIOn 6-29-800 of the South Carolma Code, WhICh reqUIres that the extraordmary and 

exceptlOnal condltlOn gIves rIse to an unnecessary hardshIp when the underlymg ZOnIng IS 

applzed "A vanance may be granted m an mdividual case of unnecessary hardshIp If the board 

makes and explams m wntmg the followmg findmgs ( a) there are extraordmary and 

exceptIOnal conditlons pertammg to the partIcular pIece of property [and] (c) because of 

these COndltlOnS, the appilcatlOn of the ordmance to the partIcular piece of property would 

effectIvely prohIbIt or unreasonably restnct the utIlIzatIOn of the property " (emphasIs 

added) Pursuant to the statute, the underlymg zonmg alone IS not enough-It IS the 

extraordmary and exceptIOnal condItIon on the property whIch must cause the unnecessary 

hardshIp when the underlymg zomng IS applIed Consequently, the BZA-Z commItted legal 

error m grantmg a vanance 

C As a matter of law, the "prior knowledge rule" prohibIts the variance 
requested for 404 Kmg 

WIthout cItmg a smgle case many JunsdictIon, Respondents contend that the so-called 

"pnor knowledge rule" applIes only to "use" vanances, not to "non-use" or "area" vanances In 

Rush v CIty of GreenvIlle, 246 S C 268, 278-79, 143 S E 2d 527, 532 (1965), the Supreme 

Court of South Carolma clearly recogmzed that the pnor knowledge rule applIes to zomng 
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restnctIOns, not sImply uses "Where one purchases realty wIth mtentIOn to apply for vanance, 

he cannot contend that restnctlOns caused hIm such peculIar hardshIp that entItles hIm to specIal 

pnvIleges whIch he seeks " (emphasIs added) 

ThIS rule IS consIstent WIth other JunsdictIOns In Santos v Zonmg Bd of Appeals of 

Town of Stratford, 918 A 2d 303, 309-10 (Conn App Ct 2007), for example, the Appellate 

Court of ConnectIcut recogmzed that "at the tIme that the plamtIff's predecessor m tItle, Fennell, 

created parcel B, It dId not conform to the lot wIdth reqUIrement under regulatIOn 4 12" As a 

result, the Court held that "m thIS type of SItuatIOn, the claimed hardshIp IS self-created" hL 

Thus, notwithstandmg the defimtIOn of the term "use," the BZA-Z commItted an error of 

law m grantmg a heIght vanance to the Developer when It IS undIsputed that the Developer 

purchased 404 Kmg WIth actual or constructIve knowledge of the relevant heIght restnctIOn 

Accordmgly, the master's order should be reversed on thIS ground alone 

II As a matter of law, there are no "extraordmary and exceptIOnal conditions" which 
umquely burden 404 Kmg 

In support of theIr contentIOn that 404 Kmg IS "umquely burdened," Respondents 

contend that "no other property m the vicimty of 404 Kmg Street faces a major park (Manon 

Square), a major retail COrrIdor (Kmg Street) or would house a buIldmg WIth VISIbIlIty from all 

SIdes," referrmg to testImony that 404 Kmg IS "one of the most Important SItes m the CIty of 

Charleston " (Resps' Br p 13) ThIS argument proves exactly the pomt that Appellants 

have been makmg smce the begmnmg of thIS process-none of these charactenstics constItute 

burdens to the property If anythmg, the promment and Important locatIOn and VISIbIlIty of 404 

Kmg call for greater restnctIOns on ItS development, not lesser ones 

Moreover, none of these attnbutes have any relevance to the underlymg zomng 

ordmance There IS no showmg, for mstance, that the splIt-heIght zonmg of the property, 
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combmed wIth Its locatIOn on Manon Square, effectlVely prohIbIts the utlhzatIOn of 404 Kmg or 

unreasonably restncts It The underlymg zonmg, If apphed to any other parcel m downtown 

Charleston, would prohIbIt the constructIOn of a lOS-foot tall hotel across the entlre property 
\ 

ThIs result occurs not because of the condItIOns of each of these propertIes, but mstead because 

that's what the zomng ordmance reqmres l In essence, the Developer sImply wants to be able to 

bulld a 105 foot tall hotel at 404 Kmg despIte the restnctIOns that prohIbIt such a hotel, not due 

to any phYSIcal hmitatIOns associated WIth thIS specIfic property 

Respondents have advocated and apphed a test whIch separately addresses all subsectIOns 

of the enablmg legIslatIOn and zonmg ordmance, permIttmg a findmg that an "Important" or 

/ 

"promment" locatIOn, combmed WIth an undesIrable (from the standpomt of the owner) 

dImensIOnal restnctIOn, creates an "unnecessary hardshIp" The underlymg zonmg cannot be the 

hardshIp, rather, It IS only when the underlymg zonmg restnctIOns apphed to the pecuhar 

phYSIcal charactenstlcs of the property m questIOn essentIally eradIcate any reasonable use of the 

property that an "unnecessarx. hardshIp" may be found There IS no showmg tha't thIS statutonly-

reqmred scenano occurs here Accordmgly, the master's deCISIOn should be reversed 

III As a matter of law, there are no "extraordmary and exceptIOnal conditIOns" which 
unreasonably restrict the use of 404 Kmg 

Respondents contend that they met theIr burden of provmg that the alleged extraordmary 

and exceptIOnal conditlons at 404 Kmg "would effectlvely prohIbIt or unreasonably restnct the 

utlhzatlon of the property" Cf S C Code Ann § 6-29-800( c) "Although economIC hardshIp 

alone IS usually not enough, the landowner must show factually, by dollars and cents proof, that 

all uses permItted on the land under the eXIstmg zonmg regulatIOns are economIcally unfeasIble 

before a use vanance may be granted" 8 McQmllm Mun Corp § 25 17937 (3rd ed) 
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In Town of IndIalantIc v Nance, 485 So 2d 1318, 1320 (Fla DISt Ct App 1986), for 

mstance, the applIcant's only basIs for hIS allegatIOn of a hardshIp was that "It would not be 

economIcally feasIble to buIld a motel on lots 14 and 15 under the present restnctIOns " 

WhIle the applIcant "gave hIS opmIOn that the vanances granted were the mmimum necessary to 

buIld an economIcally feaSIble motel, he dId not define what he conSIdered economIcally 

feaSIble or offer any eVIdence m support of hIS posItIOn" hi As a result, the appellate court 

held that the applIcant faIled to show an "unnecessary hardshIp" sufficIent to support the grant of 

a vanance hi 

In the present case, the Developer faIled to show the lack of any other feaSIble use for the 

property permItted by the underlymg zonmg ordmance Moreover, Respondents confirm that the 

vanance was not sought to change the permItted use of the property, but was mstead sought to 

allow greater dlmenslOns for thIS use "Here, LIbrary ASSOCIates sought relIef from a dImensIOnal 

aspect of development, that bemg heIght HeIght IS not a "use" or "actIVIty" or "purpose" for 

whIch land or bUIldmgs are occupIed LIbrary ASSOCiates dId not seek to put the property to a 

use not authonzed at the tIme It purchased the property It merely sought relIef from the 

applIcatIOn of a dImenSIOnal regulatIOn that unreasonably restncted the utIlIzatIOn of ItS 

property" (Resps' Br p 11) Respondents don't seek a vanance m order to buIld a hotel on the 

property-they seek a vanance m order to buIld a blgger hotel on the property than they could 

under eXIstmg zomng 

Because Respondents faIled to produce eVIdence that the alleged extraordmary and 

exceptIOnal condItIOns on the property unreasonably restnct ItS use, the BZA-Z's deCISIOn IS 

unsupported and based on an error of law 
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IV As a matter of law, the variance fads to comply with the Downtown Plan and 
constitutes a substantial detriment to adjacent property, the publIc good, and the character 
of the district 

Respondents finally contend that the Downtown Plan should not be consIdered on appeal 

Imtlally, the Downtown Plan was admItted m eVIdence at the consohdated heanng before the 

master The master also referenced the Downtown Plan m hIs final order m the spot zonmg 

portIOn of thIs case, showmg that the Downtown Plan was presented to hIm and that he relIed 

upon It 

More Importantly, It IS mcumbent upon the applIcant, not the respondents, to a vanance 

applIcatIOn, to show that the vanance wIll not substantIally affect the comprehensIve zomng plan 

of the local government "[I]t must be shown that the vanance wIll not substantIally affect the 

comprehensIve zonmg plan" 8 McQUIllIn Mun Corp § 25 17937 (3rd ed) Under these 

CIrcumstances, If the BZA-Z faIled to conSIder the Downtown Plan, then the Appellants should 

preVaIl, not the Respondents 

The Downtown Plan IS relevant on appeal, however, because, even If the BZA-Z had 

conSidered It, they would have been compelled to reject the vanance apphcatIOn As discussed 

by Appellants m theIr Imtlal bnef, the Developer's vanance apphcatIOn (and the BZA-Z's 

vanance declSlon) are completely mconsIstent WIth the Downtown Plan, whIch calls for greater 

heIght restnctIOns, not lesser ones, and the curtaIlment of the 3X heIght dIstnct, not ItS 

expansIOn Accordmgly, for thIS addItIOnal reason, the master's declSlon should be reversed 

CONCLUSION 

The Developer faIled to establIsh each of the factors necessary to JustIfy a vanance for 

404 Kmg The Developer sought relIef, not from a partICulanzed yhysIcal burden of the 

property, but from the zomng ordmance Itself Because the BZA-Z faIled to utllIze the proper 
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analYSIS m detennmmg whether to grant the Developer a vanance, the BZA-Z's decIsIOn should 

have been reversed by the master Consequently, the master's decIsIon should be REVERSED 

Charleston, South Carolma 
June 20, 2011 
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