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STATEMENT OF THE ISSUES ON APPEAL 

DId the master err m settmg aSIde an ordmance rezonmg a portIon of a small 
parcel of real property from the 55/30 heIght dIstnct to the 3X heIght dIstnct 
where the purpose of the ordmance was to aVOId Respondents' appeal of a 
vanance granted wIth respect to the same property, the ordmance permItted a 
heIght mcrease unprecedented for sImIlarly-sItuated parcels m the surroundIng 
area, and the CIty'S comprehenSIve plan advocated replacmg-not expandmg­
the 3X heIght dIstnct? 

STATEMENT OF THE CASE 

On August 21, 2007, the CIty of Charleston (the "CIty") enacted an ordmance rezonIng a 

portIOn of a small parcel of real property located at 404 Kmg Street m Charleston, South 

Carolma ("404 Kmg") from the 55/30 heIght dIstnct to the 3X heIght dIstnct (R p 529) 3X IS 

a heIght dIstnct that allows the maXImum heIght of a bUlldmg to be three tImes the dIstance from 

the front of the buIldmg to the center hne of the street It fronts 55/30 IS a heIght dIstnct WIth a 

fifty-five foot maXImum and thIrty foot mimmum heIght 

On October 19, 2007, Respondents Histonc Charleston FoundatIOn and the PreservatIOn 

SOCIety of Charleston ("Respondents") filed an actIOn m the Charleston County Court of 

Common Pleas challengmg the ordmance as arbItrary and Illegal spot zonIng (R pp 27-89) 

The actIOn was consolIdated for tnal WIth another matter mvolvmg a vanance for 404 KIng, and 

the consolIdated actIOns were referred to the Charleston County Master-m-Eqmty by consent of 

the partIes (R pp 17-20, R p 21-24) 

The actIOns were tned before the master on January 12,2009, and March 9, 200'9 (R P 

1) On August 20, 2010, the master mvahdated the zonmg ordmance, findmg It was arbItrary 

and constItuted Illegal spot zonmg (R pp 1-15) On September 9,2010, Appellants filed a 

motIon to alter, amend or reconsIder, whIch the master demed by order filed on November 9, 

2010 (R P 16) On December 3, 2010, Appellants served theIr notIce of appeal of the master's 



order mvalIdatmg the zonmg ordmance and the master's order denymg theIr motIOn to alter, 

amend or reconsIder (R p 25) 

FACTS 

404 Kmg was the sIte of the former mam branch of the Charleston County PublIc LIbrary 

before bemg purchased by Appellant LIbrary AssocIates, LLC, ("Developer") m the 1990s 1 he 

Developer seeks to construct a 105-feet tall hotel at 404 Kmg 404 Kmg IS located on the 

southeast corner of the mtersectIOn of Kmg and Hutson Streets, adjacent to the histonc Old 

CItddel buIldmg and Manon Square, across the street from St Matthew's Lutheran Church and 

the histonc Aimar BUIldmg at 409 Kmg Street, and withm Charleston's Old and Histonc 

DIstnct, whIch IS also lIsted as a NatIOnal Histonc Landmark by the U S Department of the 

Intenor 

At the tIme the Developer acqUIred 404 Kmg, the parcel was splIt zoned The portIOn of 

the parcel frontmg Kmg Street was zoned 3X, and the back portIOn of the parcel was zoned 

55/30 SplIt zonmg IS typIcal m the area where 404 Kmg IS located In fact, all propertIes on the 

east SIde of Kmg Street from George Street to Lme Street are splIt Loned 

SectIOn 8 4 of the Downtown Plan, the portIOn of the land use element of the CIty of 

Charleston's ComprehensIve Plan applIcable to 404 Kmg, specIfically states that the 3X heIght 

dIstnct IS an overly permIssIve heIght zone that should be replaced (R pp 619-767) In a 2005 

CIty CouncIl meetmg, the CIty referred to the 3X heIght dIstnct as "prehIstonc" and no longer 

appropnate (R pp 952-1019) 

In September 2006, the CIty elImmated the 3X heIght dIstnct on Kmg Street for all the 

blocks north of Hutson Street WIth one exceptIOn m the subject area of 404 Kmg Pnor to the 

rezomng of 404 Kmg, no parcel on the east SIde of Kmg Street was zoned entIrely 3X Only 
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three parcels on the west side of KIng Street, between Calhoun and Vanderhorst Streets, are 

zoned entIrely 3X These three parcels are not avmlable to new development and contaIn the 

FrancIs Manon Hotel, St Matthew's Lutheran Church, and the parkIng garage In between 

The rezomng of 404 KIng to extend the 3X height dlstnct IS the one and only Instance In 

which 3X zonIng has been expanded SInce the City's adoptIOn of the Comprehensive Plan 

SectIOn 84 of the Downtown Plan states that a goal of the plan IS to preserve downtown's 

eXistIng skylIne and height zones (R pp 694-697) The Downtown Plan allows for only slIght 

Increases to the eXistIng skylIne of one story and disfavors tall bUIldIngs that detract from 

hlstonc sites (R pp 694-697) SectIOn 9 2 of the Downtown Plan refers to 404 KIng as the 

"old lIbrary site" and states that new development on thiS parcel should pay particular attentIOn 

to preservIng the promInence of the church steeples, the old Citadel buIldIng and the "Calhoun 

column" on the skylIne (R pp 709-714) If 404 KIng were entIrely rezoned to the 3X height 

dlstnct, the resultIng bUIldIng would be fifty feet taller than the adjacent hlstonc old Citadel 

bUIldIng, and substantIally taller than many other hlstonc structures In the area 

On December 4, 2006, the Developer filed an appiJcatlOn With the Board of ZonIng 

Appeals-Zomng ("BZA-Z") seekmg a vanance from the height lImitatIOn of fifty-five feet for 

the rear portIOn of 404 KIng In the 55/30 height dlstnct (R pp 78-84) ThiS portIOn of 404 

KIng adJOInS the old Citadel bUIldIng On January 2, 2007, the BZA-Z conducted a heanng and 

granted Developer a vanance allOWIng a buIldIng height of up to 105 feet on the portIOn of 404 

KIng that had been zoned 55/30 (R pp 86) UltImately, Respondents appealed the BZA-Z's 

decIsion grantmg a vanance for 404 KIng to the CirCUIt court (R pp 1762-1785) 

After Respondents appealed the BZA-Z's vanance decIsIOn to the circuit court, the 

Developer began discussIOns With the City to rezone 404 Kmg by expandmg the 3X zonmg 
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classIficatIOn to the entIre parcel The purpose of the reLonmg was to aVOId the Respondents' 

challenge to the vanance (R pp 499-500, 506-507) Respondents and theIr members spoke m 

OpposItIOn to the rezonmg of 404 Kmg at the CIty'S Plannmg CommIssIOn and CIty CouncIl 

delIberatIOns DespIte Respondents' ObjectIOns and despIte the admIttedly "prehistonc" nature 

of the 3X heIght dIstnct, on August 21, 2007, the CIty, actmg through CIty CouncIl, adopted an 

ordmance rezonmg the rear portIOn of 404 Kmg to the 3X heIght dIstnct that the CIty'S own 

ComprehensIve Plan stated should be replaced (R p 529) 

No other parcel m the area was rezoned at the tIme (R p 529) Further, the zonmg on 

all of the propertIes to the north, south and west of the property along Kmg Street, as well as the 

propertIes to the east on Hutson Street, whIch were also subject to splIt zonmg, were not reLoned, 

mstead, these parcels retamed the exact same splIt heIght zomng restnctIOns they had pnor to the 

rezonmg of 404 Kmg 

Respondents filed the present lawsUIt challengmg the CIty'S rezonmg of 404 Kmg (R 

pp 27-89) After the case was consolIdated WIth the Respondents' appeal of the BZA-Z's 

vanance deCISIOn the master affirmed the BZA-Z's deCISIOn grantmg a vanance to the 

Developer, and Respondents appealed that rulmg to the South Carolma Court of Appeals, where 

It IS currently pendmg 

WIth respect to Respondents' challenge of the zonmg ordmance, the master recogmzed 

that "the zonmg change was pursued even though the vanance had already been approved m 

order to aVOId the Piamtiffs' lawsmt surroundmg the vanance" (R p 3) [he master CIted the 

tnal testimony to thIS effect m rulmg that "avOIdmg lItIgatIOn as to one small parcel of land was 

m fact the motIve of the CIty m pursumg the rezomng of 404 Kmg Street" (R p 7) As a 

result, the master found "that the rezonmg was an Improper act by the CIty whIch sought to 
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msulate the City and Library Associates from Judicial reVIeW of the purported legdl deficiencies 

m the Vanance DeCISIOn " (R p 7) 

The master did not simply find that the rezonmg rested upon an arbitrary purpose, to the 

contrary, the master also held that the rezomng constItutes Illegal spot Lonmg (R pp 8-15) In 

partIcular, the master held that "City CouncIl engaged m spot zomng by reLomng only a portIOn 

of one parcel of land to expand the 3X dlstnct, a zomng classIficatIon that IS disfavored by the 

City and which has been m the process of bemg phased out m the downtown area" (R p 9) 

The master concluded "I find that the rezonmg of 404 Kmg Street to extend the 3X Lomng 

classificatIOn was not only spot zomng, but Illegal spot zonmg because It did not adhere to the 

City's Comprehensive Plan and did not promote the good of the common welfare" (R p 14) 

STANDARD OF REVIEW 

"[A] mumclpahty has the legislatIve power to amend ItS general zonmg ordmance and 

rezone small areas, so long as ItS actIOn IS not arbitrary or unreasonable" Bob Jones Umv , Inc 

v City of GreenvIlle, 243 S C 351, 359, 133 S E 2d 843, 847 (1963) The court should not 

dIsturb the findmgs of a mumcipal body "unless such actIOn IS arbItrary, unreasonable or In 

obvIOUS abuse of ItS discretIon, or unless It has acted Illegally and In excess of ItS lawfully 

delegated authonty" lfL at 360, 133 S E 2d at 847 

An appellate court has the power to set aSide a mumclpal body's zoning deCISIOn where 

there has been a clear abuse of discretIOn by the mumclpal body Talbot v Myrtle Beach Bd of 

AdJustment, 222 S C 165, 173, 72 S E 2d 66, 70 (1952) The presumptIOn of fairness a 

mumclpal body normally enJoys as to then decIsIOns will be set aSide when the mumclpal body 

has acted arbltranly or m obvIOUS abuse of ItS discretIOn or where the board has acted Illegally 

and In excess of ItS lawfully delegated authonty lfL 
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ARGUMENT 

The master did not err m settmg aSide the ordmance rezonmg a portIOn of 404 Kmg from 
the 55/30 height district to the 3X height district because the purpose of the ordmance wa~ 
to avoid Respondents' appeal of the variance decISIon, the ordman{.e permitted a height 
mcrease unprecedented for similarly-situated parcels m the surroundmg area, and the 
City'S Comprehensive Plan advocated replacmg-not expandmg-the 3X height district 

In hIS order InvahdatIng the zomng ordInance, the master appropnately concluded that 

the CIty arbItranly adopted the ordInance for the purpose of aVOIdIng Respondents' appeal of the 

BZA-Z decIsIOn grantIng a vanance to the Developer The master then recogmzed that the 

ordInance apphed to only a portIOn of a small parcel of real property In fact, SInce the adoptIOn 

of the CIty'S ComprehensIve Plan In 1999, the zonIng ordInance was the first to expand the 

"prehIstonc" 3X heIght dIstnct, whIch apphed to only three other parcels In the area-all of 

whIch were not subject to new development 

The master also recogmzed that the zonIng ordInance Ignored the plaIn language of the 

CIty'S ComprehenSIve Plan, whIch adVIsed replaCIng the 3X heIght dIstnct and plaCIng greater 

(not lesser) heIght restnctIOns on the bUIldIngs In downtown Charleston to protect the eXIstIng 

skylIne In short, the eVIdence supports the master's conclUSIOn that the zonIng ordInance was 

arbItrary and constItuted an abuse of the CIty CouncIl's dIscretIOn Consequently, the master's 

deCISIOn settIng aSIde the ordInance should be affirmed 

A The .lOnmg ordmance, which applies to only a portIOn of a small parcel of real 

property and permits a height mcrease unprecedented for Similarly-situated parcels m the 

surroundmg area, constitutes spot zonmg 

As the master concluded "the rezomng at Issue dId apply to a 'spot,' that 'spot bemg a 

portIOn of the SIngle parcel of 404 Kmg Street" (R p 8) 
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"'Spot zonmg' IS a process of smglmg out a small parcel of land for use classIficatIOn 

totally dIfferent from that of the surroundmg area, for the benefit of owners of such property and 

to detnment of other owners" Bob Jones Dmv, Inc v CIty of GreenVIlle, 243 S C 351,361, 

133 S E 2d 843,848 (1963), see also Knowles V CIty of AIken, 305 S C 219,221,407 S E 2d 

639,641 (1991) (reiteratmg thIS defimtIOn from Bob Jones) "TypIcally, m such a case, the land 

m questIOn has been 'upzoned' at the owner's request to allow a hIgher denSIty or more mtensive 

use or development" 3 Rathkopfs The Law ofZonmg and Plannmg § 41 2 (4th ed) "[C]ourts 

tend to be more lement WIth respect to zone changes m relatIvely undeveloped areas than m 

establIshed areas" 3 Rathkopf s The Law of Zomng and Plannmg § 41 8 (4th ed ) 

Smglmg out one lot or small area for treatment less onerous than that Imposed upon 

nearby, mdIstmgmshable propertIes qualIfies as spot zonmg W R Grace Co v Cambndge 

CIty CouncIl, 779 N E 2d 141, 151 (2002) Spot zonmg IS also defined as an mstance where one 

lot or small area IS smgled out for dIfferent treatment from that accorded to SImIlar surroundmg 

land mdIstmgmshable from It m character for the economIC benefit of the owner of that lot 

Putney v TownshIp of Abmgton, 108 A 2d 134, 140 (1954) 

The rezonmg of 404 Kmg falls squarely withm the defimtIOn of "spot zomng" There IS 

no questIOn that thIS rezonmg applIed only to a portIOn of a smgle parcel, Ie, a "spot" In fact, 

the rezonmg ordmance changed the heIght dIstnct for a portIOn of 404 Kmg alone The heIght 

dIstncts for other parcels were not changed as part of the rezonmg 

Further, by expandmg the 3X heIght dIstnct claSSIficatIOn, the CIty rezoned the smgle 

parcel of 404 Kmg m a manner mconsistent WIth the surroundmg area As the master ruled, 

"CIty CouncIl engaged m spot zonmg by rezonmg only a small portIOn of one parcel of land to 
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expand the 3X dIstnct, a zonmg classificatlOn that IS dIsfavored by the CIty and whIch has been 

m the process of bemg phased out m the downtown area" (R p 9) 

It IS undIsputed that 3X zonmg IS a dIsfavored zonmg classificatlOn that IS m the process 

of bemg actlVely phased out A year before thIS rezonmg, the CIty'S mayor went so far as to 

charactenze the 3X heIght dIstnct as "prehistonc" The CIty'S' ComprehenSIve Plan called for 

elImmatlOn of the 3X heIght dIstnct In September 2006, the CIty ehmmated the 3X heIght 

dIstnct on Kmg Street for all the blocks north of Hutson Street WIth one exceptlOn Accordmg to 

the CIty'S zonmg admmistrator, the 3X heIght dIstnct has never before been expanded ThIS was 

the one and only mstance Thus, the rezonmg of 404 Kmg to extend the 3X heIght dI~tnct WdS 

mconsistent WIth the zonmg scheme of not only the surroundmg parcels but the Charleston 

penmsula as a whole It was per se mconsistent WIth the ComprehenSIve Plan 

Appellants argue that the west sIde of Kmg Street between Calhoun and Vanderhorst 

Streets contams parcels that are zoned entIrely 3X As the master recogmzed m hIs order, these 

parcels contam the FrancIs Manon Hotel, St Matthew's Lutheran Church, and the parkmg 

garage m between None of these IS a parcel subject to development, and none IS on the east SIde 

of Kmg Street ThIS portlOn of the 3X heIght dIstnct where the parcels were not splIt zoned for 

heIght IS atypIcal for the Immediate vicImty, as was clear from the zonmg maps admItted mto 

eVIdence 

Fmally, the rezonmg of 404 Kmg was done for the benefit of the Developer and to the 

detnment of surroundmg propertIes The Developer WIll benefit economIcally from the rezonmg 

due to the mcreased number of rooms that extra heIght allows to be added to the owners' 

proposed hotel "The rezonmg allowed a larger hotel, whIch m turn mcreases the revenue 

potential from the proJect" (R pp 9-10) 
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The "stepback" for the upper floors on the west and east elevatIOns, adjacent to Kmg 

Street and the Old CItadel bmldmg respectIvely, IS mImmal at best The effect IS a 105 foot 

bmldmg near to hlstonc bmldmgs that are shorter by 50 feet or more "CIty CouncIl's rezomng 

of 404 Kmg Street IS detnmental to surroundmg propertIes and other owners" (R p 10) 

One of the pnmary goals m the Downtown Plan adopted m 1999, whIch IS the current 

land use comprehensIve plan for the CIty, IS the preservatIOn of the eXIstmg skylme at Manon 

Square wIth only slIght mcreases In elevatIOn (R pp 619-767) The reLOmng vIOlates thIS 

stated publIc goal The dIfference In heIght would make the bmldIng at 404 Kmg the 

predomInant buIldIng In companson to the adjacent, hlstonc Old CItadel buIldIng Its elevatIOn 

would also shadow the hlstonc Almar Bmldmg across KIng Street 

The rezomng In thIS case IS dIstmgmshable from those m Bob Jones and Knowles for 

several reasons In Bob Jones, 243 SCat 355-56, 133 S E 2d at 845, the Supreme Court of 

"-

South CarolIna was faced WIth a challenge to a rezomng of "lands commonly known as the 

WIlson property, from a reSIdentIal zone Into a retaIl shOPPIng center classIficatIOn" UnlIke In 

the present case, the eVIdence m Bob Jones establIshed that the WIlson property was one of only 

a few propertIes m the general area that had not been rezoned for busmess purposes "[A]ll of the 

property along Wade Hampton Boulevard, from Mam Street m the CIty of GreenvIlle to the 

appellant's property, has been zoned for busmess purposes, WIth the exceptIOn of the WIlson 

property and certam property across Wade Hampton Boulevard" ~ at 357, 133 S E 2d at 845 

Thus, whereas the rezomng m thIS case wIll make the permIssIble heIght at 404 Kmg stand out 

more from the surroundmg parcels, the rezomng m Bob Jones mvolved conformIng the 

permISSIble uses of the WIlson property to the surroundmg uses 
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Moreover, unhke m the present case, the character of the surroundmg area m Bob Jones 

was changmg to become more lzke the uses permItted on the WIlson property "The Master also 

found that the area here mvolved has essentially changed and, as a result, the property m 

questIOn should be rezoned, cltmg the fact that only recently there was a rezonmg m order to 

allow the erectIOn of a bmldmg for the FIrst Federal Savmgs and Loan ASSOCiatIOn and for a 

fillmg statIOn, both on the northern sIde of Wade Hampton Boulevard, and the shoppmg center 

desIgnated as the Wade Hampton Shoppmg Center, Immediately west of the property m questIOn 

and on the southern sIde of Wade Hampton Boulevard" Id at 358-59, 133 S E 2d at 846 In 

contradlstmctIOn, the master m the present case held that "3X zonmg was, and IS, a dIsfavored 

zonmg classIficatIOn that IS m the process of bemg actIvely phased out" (R P 9) 

Consequently, unlIke m Bob Jones, the rezonmg m thIS case works a detnment to the 

development plan of the surroundmg area, not another logIcal step m such plan 

SImIlarly, although m Knowles the Supreme Court of South Carohna concluded the 

zomng at Issue was not "spot zonmg," the facts of the present case are plamly dlstmgUlshdble In 

Knowles the subject property had been prevIOusly unzoned, therefore Its zonmg actually 

created more restnctIOns for the use and development of the land Knowles, 305 SCat 220, 407 

S E 2d at 640 Here, however, 404 Kmg was already zoned, and the rezomng ehmmated a 

cntlcal bUlldmg dImenSIOnal restnctIOn m an effort to benefit the owner alone 

AddItIOnally, m Knowles, the subject land was sImply bemg zoned for profeSSIOnal 

office, a commercIal zomng category entnely consIstent WIth the zonmg of many surroundmg 

parcels ~ at 221, 407 S E 2d at 641 In contrast, the 3X heIght dlstnct m the present case dId 

not apply to any other parcels m the vlclmty on the East sIde of Kmg Street Also, there was no 
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mdicatIOn m Knowles, as here, that the zomng classIficatIOn apphed to the subject property was 

"prehistonc" and bemg phased out m comphance wIth the mumcipahty's comprehensIve plan 

The benefit the Developer receIved from the rezomng m thIS case, combmed wIth 

smghng out a portIOn of 404 Kmg to be rezoned m a manner mconslstent wIth the surroundmg 

area and the zomng polIcIes of the CIty, all to the detnment of surroundmg properties and the 

pubhc mterest, amounts to "spot zomng" by the CIty As the master held "The actIOns of CIty 

CouncIl m reLonmg a portIOn of 404 Kmg Street to expand the 3X zomng classIficatIOn squarely 

falls wlthm the defimtIOn of spot zonmg because It was the smglmg out and rtJonmg of one 

small parcel to a classificatIOn totally dIfferent from that of the surroundmg area for thc benefit 

of the owner, LIbrary AssocIates, and to the detnment of other owners" (R p 11) ThIS 

holdmg, WhICh IS wholly supported by the eVIdence, should be affirmed 

B The zonmg ordmance, which negates the stated purpose m the City'S Compnhlnslve 

Plan to preserve and protect the eXistIng skyhne and which facilItates a bmldmg that will 

dwarf nlarby hlstonc propertIes, constItutes Illegal spot zonmg 

"lWJhere an ordmance establIshes a small area withm the lImits of a zone m which are 

permitted uses dIfferent from or mconslstent wIth those permItted withm the larger, such 'spot 

zonmg' IS mvaiid where the ordmance does not form a part of a comprehensive plan of Lomng or 

IS for mere pnvate gam as dIstmgUIshed from the good of the common welfare" [albot v 

Myrtle Beach Bd of AdJustment, 222 S C 165, 175, 72 S E 2d 66, 71 (1952) (cltdtIOns omitted) 

"Hence, m revIewmg spot zomng Issues, upon a findmg that there was m fact spot Lonmg, the 

appropnate analysIs IS to closely scrutImze the followmg factors (1) the adherence of the LOnIng 

to the CIty'S comprehensIve plan, and (2) promotIOn of the good of the common welfare but to 
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only correct mJustIces which are clearly shown" Knowles v City of Aiken, 305 S C 219, 223, 

407 S E 2d 639, 642 (1991) 

"[T]he decIsIOn of the zonmg board wIll not be upheld where It IS based on errors of law, 

or fraud, or where there IS no legal eVidence to support It, or where the board acts arbltranly or 

umeasonably, or m a dlscnmmatory manner or where, m general, the board has abused ItS 

discretIOn" Gurgamous v City of Beaufort, 317 S C 481, 486, 454 S E 2d 912, 915 (Ct App 

1995) WhIle the mumclpal body enJoys a presumptIOn of fairness as to theIr declSlon, "thiS 

presumptIOn of fairness and correctness wIll fall and If favorable to a vanance, the same wIll be 

set aSide where there IS a clear abuse of discretIOn by the board" Talbot, 222 SCat 173, 72 

S E 2d at 70 (citatIOns omitted) Further, "[w]here the board of adjustment or appeals has acted 

after consldenng all the facts and cIrcumstances of a particular case, the court should not disturb 

the findmgs of the board unless the board has acted arbztrarzly or m the obvIOUS abuse of zts 

dIscretIOn or unless the board has acted Illegally and m excess of ItS lawfully delegated 

authonty" ~ at 174, 72 S E 2d at 70 (emphasIs added) (citatIOn omitted) 

A mumclpal body has abused ItS discretIOn and acted Illegally when It engages m 'spot 

zomng' that "does not form a part of a comprehensIve plan of zonmg or IS for mere przvate gam 

as dlstmgmshed from the good of the common welfare" Id at 175, 72 S E 2d at 71 (emphasIs 

added) (citatIOn omitted) While It IS the law of South Carolma that "[ c ]ourts cannot become city 

planners but can only correct mJustIces when they are clearly shown to result from the mumcIpal 

actIOn," the Court here should conSIder that there are clear mJustIces emanatmg from the CIty'S 

deCISIOn that must be corrected ~ at 175, 72 S E 2d at 70 (citatIOn omitted) 

The rezomng of 404 Kmg does not adhere to the City's Comprehensive Pldn and does not 

promote the good of the common welfare The City's ComprehensIve Plan disfavors tall 
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bmldmgs that detract from histonc sItes (R p 692) The CIty'S ComprehenSIve Plan further 

states that the 3X heIght dIstnct IS an overly permISSIve heIght zone (R p 697) In fact, the 

CIty'S ComprehenSIve Plan specIfically reqmres partIcular attentIOn to be paId to the skyhne, 

mcludmg the prommence of church steeples and the old CItadel towers located adjacent to 404 

Kmg (R p 710) 

CIty CouncIl adopted the Downtown Plan as the land use comprehensIve plan for the 

CIty Ordmances of a local government are subject to the same rules of statutory constructIOn as 

statutes Arthurs ex reI Estate of Munn v AIken County, 346 S C 97,104,551 S E 2d 579, 582 

(2001) WhIle the Appellants argue that the rezonmg IS consIstent WIth the comprehensIve 

plan's general goal of economIC growth, the rules of statutory constructIOn recogmze that 

speCIfic provISIOns preVaIl over general provISIOns Atlas Food Sys & Servs , Inc v Crane Nat 

Vendors DIV of Umdynamics Corp, 319 S C 556, 558, 462 S E 2d 858, 859 (1995) 

AddItIOnally provISIOns should be read m harmony, to gIve meanmg to all terms If pOSSIble 

FoothIlls Brewmg Concern, Inc V CIty of GreenvIlle, 377 S C 355, 363, 660 S E 2d 264, 268 

(2008) Hence, the Downtown Plan's speCIficatIOns as to the skylme and heIght of bmldmgs 

around Manon Square controls over the general statements m the comprehensIve plan m favor of 

economIC growth Moreover, the overall economIC growth facIhtated by a 55 foot tall hotel wIll 

be mdIstmgmshable from that of lOS-foot tall hotel-the skylme need not be sacnficed to 

facIhtate a hotel, only a lOS-foot tall hotel 

Whether the extenSIOn of the 3X heIght dIstnct at 404 Kmg to allow an elevatIOn 50 feet 

above the eXIstmg zomng, and 50 feet above the adjacent histonc Old CItadel bmldmg, comphes 

WIth the CIty's ComprehensIve Plan IS not "fauly debatable," as urged by the Appellants The 

dIagram Illustratmg the deSIred heIght and skylme m the Downtown Plan, as well as the speCIfic 
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text governmg Manon Square, clearly cannot be reconcIled wIth the extenSIOn of the 3X heIght 

dlstnct and the radIcal mcrease m heIght-almost double that whIch would be allowed-by thIS 

rezomng 

The rezonmg of a portIOn of 404 Kmg on Manon Square to the 3X heIght dlstnct IS 

addItIOnally contrary to the common welfare It contnbutes to matenal adverse changes m thIS 

area of hlstoncal sIgmficance, and IrremedIably damages the skylIne around Manon Square-the 

skylme whIch the Downtown Plan seeks to preserve "[A]l1owmg a bUIldmg nearly tWIce the 

heIght of many adjacent and nearby hlstoncally sIgmficant structures would have a negatIve 

Impact on the common welfare [and] the rezomng of 404 Kmg Street to extend the 3X zonmg 

clasSIficatIon does not promote the good of the common welfare" (R p 14) 

The rezomng of 404 Kmg to extend the 3X zomng claSSIficatIOn was not only spot 

zonmg, but lllegal spot zonmg because It dId not adhere to the CIty'S ComprehenSIve Plan and 

dId not promote the good of the common welfare By engagmg m Illegal spot zonmg, the CIty 

clearly abused ItS dIscretIOn, and therefore the presumptIOn of faIrness normally applymg to a 

mumcipal body's deCISIOn does not apply m thIS case There IS a lack of eVIdence supportmg the 

CIty's zomng deCISIOn, and therefore the deCISIOn IS not faIrly debatable As the master 

recogmzed, "the rezomng of 404 Kmg Street to extend the 3X zonmg claSSIficatIOn was not only 

spot zonmg, but Illegal spot zomng because It dId not adhere to the CIty's ComprehensIve Plan 

and dId not promote the good of the common welfare" (R p 14) ThIS rulmg, whIch IS 

supported by the unambIguous language m the Downtown Plan, should be affirmed 
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C The ordmance rezonmg a portIOn of 404 Kmg was an arbitrary attempt by the 

City to smgle out a partIcular parcel to aVOid Respondents' appeal of the BZA-Z's varIance 

decIsIOn 

"lhe zonmg power must be exercIsed reasonably and not arbitranly" Byrd v CIty ofN 

Augusta, 261 S C 591,594,201 S E 2d 744, 746 (1974) "A zonmg regulatIOn IS legal or vahd 

only when It IS reasonable" Id 

Dunng the heanng before the master, the CIty confirmed that the true purpose of the 

zonmg change was pursued even though the vanance had already been approved m order to 

aVOId the Respondents' lawsUIt surroundmg the vanance (R pp 499-500, 506-7) Appellants 

confirm thIS purpose on appeal "Mayor RIley's testlmony demonstrates he entertaIned the 

rezonIng not because of concerns wIth the legItlmacy of the vanance htigatlOn Just the 

OppOSIte because the vanance would wIthstand JudIcIal revIew, ItS hhgdtIOn would 

unnecessanly delay progress, and would result In a waste of tIme and money" (Apps' ImtIal 

Br p 14) The CIty advocated for the zomng change despIte the fact that the 3X heIght dIstnct 

was referred to by the CIty as "prehistonc" and no longer appropnate m a September 2005 CIty 

CouncIl meetmg 

Thus, the rezonmg of 404 Kmg was no ordInary act of zonmg, but was mstead an attempt 

by the CIty to smgle out a partIcular parcel to aVOId htlgatIOn over the vanance prevIously 

granted on that parcel The pnmary purpose of the rezomng was to subvert the Appellants' 

nghts to JudICial reVIew of the vanance decIsIOn because the CIty dId not beheve such reVieW 

worthwhIle 

CONCLUSION 
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CIty CouncIl's zonmg ordmance of August 21,2007, rezonmg a portIon of 404 Kmg to 

extend the 3X heIght dIstnct to the entIre parcel, was an mvalId act of Illegal spot zonmg, as 

confirmed m the testImony and exhIbIts submItted to the master, as well as the unambIguous 

language of the Downtown Plan Based on the foregomg, the master's decIsIOn annullIng the 

ordmance should be AFFIRMED 

Respectfully submItted, 
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