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STATEMENT OF ISSUES ON APPEAL 

Appellants reIterate the Statement of Issues on Appeal as set forth m theIr bnef 

STATEMENT OF THE CASE 

Appellants reIterate the Statement of the Case as set forth m theIr bnef 

STATEMENT OF FACTS 

Appellants reIterate the Statement of Facts as set forth m theIr bnef 

ARGUMENT 

I ORDINANCE 2007-147 DOES NOT CONSTITUTE SPOT ZONING 

Spot zonmg IS ImplIcated when a property IS gIven a benefit not made aVaIlable to other 

propertIes m the VICInIty, to the detnment ofthose other propertIes ThIS Court has SaId, 

uneqUIvocally, that It cannot be spot zonmg when the zonmg classIficatIOn sought IS the same 

classIficatIOn already m eXIstence at a consIderable amount of property adJommg the property 

sought to be reclassIfied Knowles V CIty of AIken, 305 S C 219,407 S E 2d 597 (1994), Bob 

Jones UnIversity, Inc V CIty of GreenvIlle, 243 S C 351,133 S E 2d 843 (1963) That IS 

exactly the sItuatIOn here The 3X dlstnct already apphed to a maJonty of 404 Kmg Street 

before the ratIficatIOn ofOrdmance 2007-147 And, It applIed to adjOInIng propertIes as well, 

those bemg a portIOn ofthe Square on the east Side ofKmg Street and the entIre city block on 

the west SIde ofKmg Street dIrectly across from 404 (R Vol II, p 596, Def ExhIbIt 5, HeIght 

DIstnct Map) ThIS cIrcumstance belles any contentIOn that Ordmance 2007-147 constItutes spot 

zonmg 

Respondents seIze on the fact that, as but one parcel of property was subject to the 

Ordmance, a "spot" sItuatIOn IS ImplIcated The mqUIry WIth respect to spot zOnIng, however, IS 
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not the SIze or number of propertIes at Issue The mqUIry IS whether the classIficatIOn sought IS 

totally dIfferent from that at adjOInIng propertIes The HeIght DIstnct Map IS proof posItlve that 

applymg the 3X dIstnct across all of 404 Kmg Street was not only m keepmg wIth heIght already 

eXIstmg on the sIte, but also m keepmg wIth adjOInIng propertIes to the south and west 

As for any detnment posed to adjommg propertIes, the eVIdence demonstrated that 

extendmg 3X across the sIte allowed for a more balanced, symmetncally desIgned bUIldmg at 

what all concede to be a specIal locatIOn The eVIdence also demonstrated that the 

accommodatIOn of an mtense use at thIS sIte resulted m sIgnIficant dIrect economIC benefits to 

the CIty and mdirect spm-offbenefits to neighbonng propertIes (R Vol II, pp 597-618, Def 

Ex 6, Power Pomt presentatIOn) The eVIdence proffered as to the potentlal detnment from thIS 

Ordmance was speculatlve And the conSIderable amount of property m the vIcmIty already 

zoned 3X necessanly begs the questlon of how extendmg the dIstnct less than 12,000 square feet 

would cause the sky to fall 

II ORDINANCE 2007-147 IS NOT INCONSISTENT WITH THE 
COMPREHENSIVE PLAN 

Respondents' CItatIOn to portIOns of the Downtown Plan to buoy theIr contentIOn that 

Ordmance 2007-147 IS spot zonmg tells but part of the story The Downtown Plan does 

advocate the protectIOn of the skylme and admOnIsh that the 3X zonmg may not be appropnate 

m places The Plan also says, however, that 404 Kmg Street should have an mtense use, and that 

bUI1dmgs constructed m thIS area of the CIty should frame the Park (R Vol II, P 637,673,685, 

693,710, Def ExhIbIt 7, Downtown Plan) More fundamentally, the Downtown Plan 

affirmatlvely states that IS It establIshes only parameters to gUIde future development It 
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affinnatIvely states that Its recommendatIOns are not to be deemed as ngld for specIfic uses or 

bUIldmgs It affinnatIvely states that Its recommendatIons and drawmgs are not 

to be construed as hard and fast reqUIrements (R Vol II, p 632, Def ExhIbIt 7, Downtown 

Plan, IntroductIOn (Approach)) Here, the Record reflects a CIty councIl gIvmg careful 

conSIderatIOn not only to the dehcate locatIOn of thIS sIte, but also to ItS Importance m 

revltahzmg the heart of ItS downtown area These conSIderatIOns are consIstent not Just WIth 

general zonmg pohcles, but also wIth the speCIfic recommendatIOns of the Plan Itself 

Respondents' urged constructIOn of the Plan transfonns the Plan from a gUIde to a 

regulatory document, m contradlstmctIOn to ItS very wordmg 

III WHETHER ORDINANCE 2007-147 MOOTS PENDING LITIGATION IS 
IRRELEVANT TO THE ISSUE OF SPOT ZONING 

Respondents contend, WIthout foundatIOn, that the sole motIVatIOn dnvmg the enactment 

of Ordmance 2007-147 was to moot the vanance htIgatIOn pendmg WIth respect to thIS SIte The 

propnety of thIS Issue IS addressed m Appellants' Bnef And the fact that Respondents dId not 

respond to thIS argument m their Bnef IS noteworthy, as the fmlure to respond to an argument m 

one's bnefmay be treated by thIS Court as a confessIOn that Appellants' pOSItIon on thIS Issue IS 

correct FIrst Umon Nat'l Bank v FCVS CommumcatIOns, 321 S C 496,502,469 S E 2d 

613,617 (Ct App 1996), reversed on other grounds, 328 S C 290,494 S E 2d 829 (1997) (We 

note lnztzally Flrst UnlOn s fallure to respond to thls argument In lts brzef could amount to a 

confesslOn that the trzal court ruled correctly 5 AmJur2d Appellate Revlew §555 at 254 ([I}f an 

appellee falls to respond to an lssue In ltS brzef, the [appellate) court may treat thls fallure to 
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respond as a confesslOn that the appellant S pos1tlOn lS correct )) See also Turner v 

South Carolma Dept of Health and EnvIronmental Control, 377 S C 540,661 S E 2d 118, 122 

(Ct App 2008) I Even If a motlvatmg factor was to Improve a legal posltlon, nothmg m the law 

prevents a publIc body from attemptmg to do so, nor should there be as unnecessary lItIgatIOn 

squanders publIc tlme and assets 

Moreover, Respondents' posltlon on thIS Issue would reqUIre the adoptIOn of a polIcy 

whereby a decIsIon of an admmlstratlve board would bmd the hands of a councIl m exerclSlng Its 

leglslatlve powers ThIS posltlon would reqUIre Ignonng the fact that the functIOns of an 

admmlstratlve board and a leglslatlve body are separate and dlstmct and are subject to dIfferent 

standards of reVIeW Such a posItIOn IS not Just bad publIc polIcy, but runs afoul ofthe doctnne 

of separatIOn of powers 

CONCLUSION 

For the reasons stated herem, and m the final bnef, Respondents submIt that the Order of 

the tnal court should be reversed 

Charleston, South Carolma 

May~,2011 
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