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FACTS
Respondent/Appellant City of Charleston (“Charléston”) reafﬁrmé the Statement 6f the
Case, Facts, and Statement of Issues on App¢a1 set forth in its Appellant’s Brief.
o STANDARD OF REVIEW |
Ndrth Charleston asserts that the circuit court properly awarded summary judgment on the
issue of standing to North Charleston because, according to North Charleston, there are no material

facts in dispute. Cf. Lanier Constr. Co. v. Bailey & Yobs, Inc., 384 S.C. 275, 281, 681 S.E.2d 909,

913 (Ct. App. 2009) (“The disputed fact of whether Mike Cupp informed Yobs he would mark the
septi;: tank location is not a material fact when determining the Cupps’ liability.”).

In this case, there are genuine issues of material fact on the issue of standing. Mosf
importantly, the undisputed evidence that Charleston annexed a portion of thé Acre prior to North
Charleston directly impacts the issue of staﬂding based on wéll-recognized case law that a party
has standing to challenge an anhexatioﬂ which infringes uﬁon the former’s proprietary interests or

statutory rights. See St. Andrews Pub. Serv. Dist. v. City Council, 349 S.C. 602, 604, 564 S.E.2d

647, 648 (2002) (“In order to challenge a 100% annexation, the challenger must assert an
_infringement of its own proprietary interesfs or stafutqry rights.”).
It is élso clear that the faétual issue of whether Respondént/Appellant National Trust for
Historic Preservation in the United States (the “National Trust”) owned a portion of thé territory
annexed is material to whethér the Nationél_ Trust alleged an infringement of its proprietary

interests and statutory rights as a result of North Charleston’s annexation. See Ex parte State ex

rel. Wilson, 391 S.C. 565, 577 n.5, 707 S.E.2d 402, 408 (201 1) (“The truly absurd result would be

to construe the statute to allow a landowner’s property to be annexed without his consent where



- the annexation pnfports to have been aéhieved by a petition of 100% of the 1andowners."’). Laniér
18 inapposite.v
ARGUMENT IN REPLY

I. NORTH CHARLESTON, LIKE.THE .CIRCUIT COURT, INCORRECTLY ARTICULATES
THE “TRADITIONAL FRAMEWORK” FOR STANDING TO CHALLENGE A 100%
ANNEXATION, IGNORING CHARLESTON’S STANDING TO ASSERT AN '
INFRIN GEMENT OF ITS STATUTORY RIGHTS. ' ‘

Like the circuit court, North Charleston’.s articulation of the traditional standing framework
to challenge a 100% annexation mistakenly limits such sténding to (1) property owners of the
annexed land; and (2) the Attorney Generalt. (No. Chas. Resp.’s Br., p. 4;,R.'p. 5). This articulation
is incorrect because it ignores case law conferring standing upon a party asserting that a 100%
annexation infringes upon its statutory rights.

~ “In order to challenge a 100% annexation, the challenger must assert an infringement ofits

own proprietary interests or statutory rights.” St. Andrews Pub. Serv. Dist. v. City Council, 349

S.C. 602, 604, 564 S.E.2d 647, 648 (2002) (emphasis added). In Vicary v, Town of Awendaw, 425
S.C. 350, 358, 822 S.E.2d 600, 603-04 (2018), the Supreme Court of South Carolina confirmed
the framework articulated in St. Andrews and its progeny, while noting that the traditional -

framework presumes a good faith attempt to annex: “Although St. Andrews and Town of Yemassee

set forth the general framework for resolving questions of standing pursuant to section 5-3-150,

those cases are premised on a good faith attempt by the annexing body to comply with the statutory
requirements.” (Emphasis added). Nothing in Vicary abrogates the prevailing standing framework
in St. Andrews. |

} | North Charleston also “brushes off” Charleston’s argument that a municipality has standing
to challenge another municipality’s annexati_on of property within its corporate limits an nne that

‘fmight be é.question one day in need of an answer.. . . .” (No. Chas. Resp.’s Br., p. 4, n. 5). But
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Charleston’s statement is already black-letter law in South Carolina See St. Andrews Pub. Serv.

Dist., 349 S C at 605 n.2, 564 S.E. 2d at 648 (noting that C1ty of Charleston had standing to
challenge James Island’s annexation, as discussed in previous dec1s1on because James Island

“purported to annex property already within the City’s borders ”); Forest Acres v. Seigler, 224

S.C. 166 176, 77 S.E.2d 900, 904 ( 1953) (permitting a challenge to annexation of property within
municipality’s corporate hrnrts, looklng to case law emphasizing' that detachment statutes afford
“substantial right recognized in plaintiff, as a corporate entity, over its corporate territory”); Tovey
v. Charleston, 237 S.C. 475, 479-80, 117 S.E.2d 872, 874 (1961) ("‘Wevhave held that under our
statutes goveming extension and reduction of corporate limits, a portion of one municipality may
not be annexed to another without snbmitting the question of said detachment to the voters of the
municipality whose area is to be reduced.”). . |

As set forth in Argument IT of Charleston’s Appellant’s Brief, it is undisputecl that the Acre,
defined by North Charleston throu:ghl reference'to Charleston County TMS 30l-00-00-797 (No.

Chas. Resp.’s Br., p. 1), includes property owned by the National Trust. Daniel C. Forsberg,

Charleston’s expert land surveyor, opined: “[T]f North Charleston annexed the Acre as described

by Plat S17/0224 [the “Acre Plat”] or as designated by TMS No. 301-00-00-797, then the land that

waé annexed included a small portion of the National Trust Propertv.” (R. p. 245, 9 9) (emphasis

added). Such expert testimony is relevant to the issue of what property is being annexed. Cf. Vicary

v. Town of Awendaw, 427 S.C. 48, 54, 828 S.E.2d 229, 232-33 (Ct. App. 2019) (relying upon
expert testimony ofland surveyor Robert Frank that a purported annexation petition did not include
a “valid legal description of any property . . . .”). North Charleéton concedes that, if the National
Trust’ s property is included in the territory annexed, then “Charleston territory was‘ anner(ed.” (No.

Chas. Resp.’s Br. p. 6, n. 7).



Charleston produced evidence creating at least a genuine issue of material fact that North
Charlesfon’s annexation of the Acre included property owned by the National Trust, i.e., property
in which the National Trust has a proprietary interest; and property previously annexed by

'C.harleston, L.e., property in which Charleston had statutory rights: The circuit court erred in
concluding otherwise, and the circuit court’s decision in this respect should be reversed.
II. THE CIRCUIT COURT COMMITTED AN ERROR OF LAW IN INTERPRETING NORTH
CHARLESTON’S ORDINANCE, WHICH ESTABLISHES THAT CITY COUNCIL
INTENDED TO ANNEX THE ACRE, AS SHOWN ON THE ACRE PLAT, DESIGNATED AS
CHARLESTON COUNTY TMS NO. 301-00-00-797, WHICH INCLUDES PROPERTY
PREVIOUSLY ANNEXED BY CHARLESTON.

North Charleston expends much of its brief assertingA that the City Council of North
Charleston intended to annex only what it owned. Arguments III and IV of Charleston’s
Appellant’s Brief extensively address this mistaken interpretation of North Charleston’s
ordinance. Moreover, North Charleston’s proffered interpretatiori of its own ordinance, adopted
by the circuit court, impermissibly leaves the boundary between Charleston and North Charleston
up-in-the-air.

North Charleston’s interpretation of its own ordinance has been a moving.' target from the .
get go. North Charleston’s answer descr1bes the National Trust’s claim of OWl’leI‘Shlp to a portion
of the Acre as “unconscionable.” (R. p. 56, 61). In brleﬁng, North Charleston changed its story—
assertlng that, regardless of what was shown on the Acre Plat, Charleston County TMS No. 301-
00-00-797 controlled what North Charleston intended to annex hecauée the quit claim deed to
North Charleston could not have conveyed more than what the grantor owned:

[T]he title conveying the one-acre tract to North Charleston was
legally incapable of conveying property owned by the Trust. Thus,
it is impossible to argue that any land of the Trust (previously
annexed into Charleston) was annexed here. This is confirmed by

reference to the annexation petition and ordinance relevant to this
case. The City of North Charleston annexed the one-acre parcel by



way of Ordinance No. 2017-080. The ordinance spec1ﬁcally said

that the area being annexed was TMS 301-00- 00-797. That is the

parcel number for North Charleston’s acre ‘and is totally distinct

from parcel No. 301-00-00- 017 owned by the Trust.
(R. p. 126).

During oral argument, l\lorth Qharleston simply asserted that it annexed whatever it owned:

“We respected the boundary of that parcel 1 l7 [sic]. We said'multiple times in here that we’re
taking property that’s entirely ours.” (R p 208 lines 15- 18). The circuit court adopted this

.argument even though it leaves the issue of What was annexed uncertain. (R. pp. 6- 8)

Charleston has con51stently asserted that the only descriptlon of the property allegedly

' ~ annexed by North Charleston 1ncludes the property shown on the Acre Plat, which i is the same as

~the property des1gnated as Charleston County TMS No. 301 -00-00-797, and Wthh 1ncludes _,
‘property owned by the National Trust and preV1ously annexed by Charleston in. 2005 (R p. 35-
36,994,7,; pp 38- 39 llll 27-28, 33; pp 73 76) Forsberg confirmed that the Acre as shown on the
Acre Plat and as de51gnated by TMS No 301-00-00- 797, mcludes a small portion of the National .
Trust’s property (R p. 245, ﬂ 8- 9) | | |

~As Charleston emphas1zed in Argument Hl of its Appellant s Brief (pp. 16- 17) North
Charleston s reliance upon such an amorphous descriptlon of the property being annexed would

‘ \constitute a fatal ﬂaw rendermg the ordmance void. Cf. Bostick v. Beaufort, 307 S.C. 347 350,

~ 415S.E.2d 389,391 (1992) (“Werﬁnd that Ordinance 0-07-89 was fatally flawed from its inception
as to‘ annexation of the Bosticks” property. Ordinance 0-07—89 bestowed authority to annex only
the property listed and described in the pet1t1ons Hence, no subsequent act1on by the City could

: validate a portion of the ordmance Wthh was a nullity upon origmat1on ”). The South Carolina

Court of Appeals recently reiterated this proposmon in Vicarv v. Town of Awendaw, 427 S.C. 48,

55,828 S.E2d 229, 233 (Ct App 2019):



It is necessary that an actual petition for annexation exist and that

- the ‘petition at the very least identify the property proposed for
annexation. Based on the expert testimony [of land surveyor Robert
Frank] in ev1dence we find the 1994 letter failed to do so.

(Empha51s added) As a result the L‘l court concluded “Respondents challenge to- the
purported annexations was not barred by ‘the ,‘statute of llmitations because the' passage of ~t1mej
'cannot transform a V01d annexation into a ualid onel” Id. at 56, 828 S.E.-2d at 234 |

For similar reasons, and for the reasons set forth in Arguments Il and IV of Charleston S. .

' Appellant s Brief, the appellate court should reject: North Charleston’s proffered 1nterpretation‘of :
g its. own ordinance as 1ncludmg whatever North Charleston owns. Such an 1nterpretation
imperml_ssrbly leaves the ouestion of what. has ‘been ‘annexed uncertain resulting in an invalid{
“ordinance. The 01rcu1t court’s adoptlon of such an 1nterpretation warrants reversal
[II. THE CIRCUIT COURT ERRED IN DENYTN G CHARLESTON STANDING UNDER THE‘ ‘
PUBLIC IMPORTANCE EXCEPTION, AND. NORTH CHARLESTON INACCURATELY |
' ASSESSES THE FACTORS SUPPORTING SUCH AN EXCEPTION IN THIS CASE '

In addressmg Charleston ] argument that Charleston should be granted standmg under the
‘public 1mportance exception to the general framework articulated in St Andrews North
| Charleston relies upon a‘lack of prior case law mterpretmg section 5-3-100 of the South Carolina , )
Code, concluding_that'section 5-v3‘-100is t00 “obscure” to countenance such standing;

North_Charleston?s reliance on the lack of prior‘casev law interpreting section 5¥3;l'l)6

, actually supports public importance standing for the purpose of future guidance. See Vicary v.

Town of Awendaw, 425 S.C. 350, 359 822 S.E.2d 600, 604 (2018) (“The lmchpin of the public
1mportance exception is the need for future guldance ”) lf appellate court demsrons had already
addressed the issues raised in- this case sufﬁcrently, there would be no need for future guldance s

- The same could be said of any case in whlch the public 1mportance exception ¢ could be applied



Charleston ] assert1on of public 1mportance standing appropnately looks to the future, not
- the past As North Charleston concedes the circuit court ] ruhng “has been w1dely pubhcrzed
| (No Chas Resp s Br p. 13, n. 14). Thus, there is little questlon that, w1thout an appellate court
' oplnioncondemning the practice, other rnunicipalities will utilize North Charleston’s “leapfrog”
procedure in the' future. |
~North Charleston relies upon the Attorney General to intervene 1f leapfrog annexations get
B “out of hand.” But the Attorney General recently opined that the State lacks standing to challenge
~an annexation unless it owns the land being annexed. See S C Att y Gen. Op 2017-087 (Dec. 21
2017) (“Conversely, this Office has also. opined that the State does not have standing to challenge -
an annexation of land which i is does not own.”).! |
Sta'nding here Would hardly be extraordinary, despite North Charleston’s protestations to.
thel contrary. Charleston is peculiarly situated to challeng_e North Charleston’s ordinance becaUSe
itis the municipality being leapfrogged. Charleston also emphasizes the record evidence that l\lorth-
} Charleston s annexation ordinance, on 1ts face 1ncludes territory prev10usly annexed by
Charleston. (R. p. 245, ﬂ 8-9). | |
North Charleston also argues that the portion of the circuit court S underlymg order
invalidating North Charleston’s attempt to leapfrog under section 5-3-100 will 1tself provide future
~ guidance on the issue. (No. Chas Resp S Br p- 13, n. 14) The circuit court’s order provides little
real guidance because the circuit court s1rnultaneously held that only the Attorney General could

challenge the annexation. Thus, it is no morebinding ‘on other municipalities than an Attorney

! In State ex rel. Condon v. City of Columbia, 339 S.C. 8, 14, 528 S.E.2d 408, 411 (2000), the
Supreme Court of South Carolina came to the contrary conclusion: “We hold that the State,
provided it is acting in the public interest, has standing to bring a quo warranto action challenging
the annexation of propertv it does not own.” (Empbhasis added)
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~ General’s opinion, and the Attorney General has already rejected the exact type of annexation
attempted by North Charleston here, explaining:

[IJn my opinion, the term “adjacent” as used in Section 5-3-100
should be construed in keeping with the term “contiguous” as set
forth by Section 5-3-305 which is defined as “property which i is
adjacent to a municipality and shares a continuous border.”
Therefore, as to your situation regarding purchase of property which
is one property removed from thé city limits, such property may not
be annexed as being “near.” Regardless of the size of any property
in between the property, in my opinion, the property to be annexed
must be touching -the property of the municipality. Similarly,
properties “adjacent” should not be construed as two properties
separate and still near. Again, in my opinion, the property to be
annexed must be touching the property of the municipality.

' S.C. Atty. Gen. Op. 2005-009, p. 4 (Jan. 18, 2005) (emphasis added). North Charleston ignored
this non-binding Qpinion, and there is no reason to bélieve that North Charleston or any other
municipality would comply with the circuit court’s similar conclusion when, as in the present case,
fhe circuit court’s opinion has no “teeth.”

For these reasons, and as set forth in Argument V of Charleston’s Appellant’s Brief, ‘the

circuit court order refusing to confer public importance standing on Charleston should be reverséd.
CONCLUSION

As set forth in Charleston’s Appellant’s Brief, and as supplemented by this Reply Brief,

Charleston respectfully requests that the portion of the circuit cdui't’s order granting summary

| judgment to North Charleston on the issué of standing be reversed, and the case remandéd to the

circuit court to enter judgment in accordance with the appellate court’s decision in this appeal.
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