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JAMES B. HOOD

Partner

DIRECT DIAL: (843) 577-1223
EMAIL: james.hood@hoodlaw.com

June 22, 2023

Via E-Filing and U.S. Mail

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Senate Street

Columbia, SC 29211

Re: Samantha Joanne Carwile, individually and as the Personal Representative of the Estate of Marlayna
Joan Carwile v. Chris Anderson and Danielle Anderson
Appeal from Darlington County, Case No. 2020-CP-16-00299
HLF File No. 12.002

Dear Ms. Kitchings:

Today we have electronically filed and served a Notice of Appeal on behalf of
Appellants/Defendants, Chris Anderson and Danielle Anderson, from multiple orders entered in
the above referenced case. Enclosed is a duplicate copy of the Notice of Appeal together with our
check for the $250 filing fee. We have electronically served all other Counsel of Record as
indicated by our Certificate of Service which we electronically filed along with copies of all the
orders from which appeal is taken. We have also filed a copy of the Notice of Appeal in the circuit
Court as required by Rule 203(d), SCACR.

At this time, we also wish to advise the Court that there are motions still pending before
the Special Referee. On June 2, 2023, the Defendants filed a Rule 59(e) motion to alter or amend,
and/or reconsider the Special Referee’s order (filed 5/23/23) denying the Defendants’ Rule 55
motion to set aside entry of default. On that same date, the Defendants also filed a post-trial motion
pursuant to Rule 52 and 59 from the Special Referee’s (5/23/23) Order of Default Judgment. The
Defendants are filing the Notice of Appeal at this time in an abundance of caution to avoid any
potential argument that might be made that the Rule 59(e) motion from the Special Referee’s May
23, 2023 order denying the Rule 55 motion could be considered a successive motion under the
decision in Elam v. S.C. Dep't of Transp., 361 S.C. 9, 20, 602 S.E.2d 772, 778 (2004).
Appellants/Defendants will advise the Court and file an amended notice of appeal upon receipt of
orders from the Special Referee on the pending motions.

The Appellants/Defendants would also advise the Court at this time that we have already
received the transcript of the default damages trial, and thus, the Appellants’ initial brief and
designations will be due in 30 days from the filing of this Notice of Appeal —July 21, 2023. Given
the fact that there are motions still pending before the Special Referee, the Appellants/Defendants
would ask the Court to hold the briefing schedule in abeyance until an amended notice of appeal
is filed in due course. To the extent that this request may be considered an extension motion, we
are providing a separate check for the $50 motion fee.

172 Meeting Street, Charleston, SC 29401
Phone: (843) 577-4435 Fax: (843) 722-1630 Email: Info@hoodlaw.com
www.hoodlaw.com





HOOD LAW FIRM, LLC

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Page Two

June 22, 2023

Kind regards,
Yours truly,
/sl James B. Hood

James B. Hood

JBH/spc
Enclosures
cc [Via E-Mail]:

Andrew J. MacLeod, Esquire

Ryan C. Andrews, Esquire

David B. Yarborough, Jr., Esquire

Douglas E. Jennings, Esquire

Reynolds H. Blankenship, Jr., Esquire

Patrick J. McLauglin, Esquire

172 Meeting Street, Charleston, SC 29401
Phone: (843) 577-4435 Fax: (843) 722-1630 Email: Info@hoodlaw.com
www.hoodlaw.com






STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Darlington County
Court of Common Pleas
Paul M. Burch, Circuit Court Judge
Patrick J. McLaughlin, Special Referee

Case No. 2020-CP-16-00299

Samantha Joanne Carwile, individually and
as the Personal Representative of the Estate
of Marlayna Joan Carwile,

Respondent,
VS.

Chris Anderson and Danielle Anderson,

Appellants.

NOTICE OF APPEAL

Chris Anderson and Danielle Anderson appeal from the Order of Default Judgment, issued
by Patrick J. McLaughlin, Special Referee, filed and received on May 23, 2023, together with
other interlocutory and post-trial orders, including:

1. Order of the Special Referee, denying Defendants’ Rule 55 motion to set aside entry of
default, filed and received on May 23, 2023.

2. Order of referral to Special Referee, of the Honorable Scott B. Suggs, Darlington
County Clerk of Court, filed February 10, 2023,

3. Order for Entry of Default Against Defendants Chris Anderson and Danielle Anderson
and Referral for Hearing on Damages, of the Honorable Scott B. Suggs, Darlington
County Clerk of Court, filed November 29, 2022; and





4. Order of the Honorable Paul M. Burch, Circuit Court Judge, granting Plaintiff’s motion

for sanctions, filed November 17, 2022.

June 22, 2023

Other Counsel of Record:

YARBOROUGH APPLEGATE LLC
David B. Yarborough, Jr. (15515)
Douglas E. Jennings, (100137)
Reynolds H. Blankenship, Jr. (72784)
291 East Bay Street, Second Floor
Charleston, South Carolina 29401
Phone: 843-972-0150

FAX: 843-277-6691
david@yarboroughapplegate.com
reynolds@yarboroughapplegate.com

COBB DILL & HAMMETT, LLC
Ryan C. Andrews (101104)

222 W. Coleman Blvd.

Mt. Pleasant, South Carolina 29464
Phone: 843-936-6680

FAX: 843-936-6674
randrews@cdhlawfirm.com

Attorneys for the Respondent
Samantha Joanne Carwile

HOOD LAW FIRM, LLC
172 Meeting Street

Post Office Box 1508
Charleston, SC 29401/02
Ph: (843) 577-4435

Fx: (843) 722-1630

[s/ James B. Hood

James B. Hood (70212)
james.hood@hoodlaw.com

Deborah Harrison Sheffield, Of Counsel (2757)
deborah.sheffield@hoodlaw.com

Attorneys for the Appellants
Chris Anderson and Danielle Anderson

WILLSON JONES CARTER & BAXLEY, P.A.
Andrew J. MacLeod (73053)

3600 Forest Drive, Suite 204

Columbia, SC 29204

Phone: (803) 509-8071

FAX: (803) 782-2527
ajmacleod@wjcblaw.com

Trial Counsel for Defendants





CERTIFICATE OF SERVICE

The undersigned certifies that on this 22nd day of June, 2023, a copy of the NOTICE OF APPEAL

on behalf of Appellants Chris Anderson and Danielle Anderson was served by emailing a copy to

the address listed below:

YARBOROUGH APPLEGATE LLC WILLSON JONES CARTER & BAXLEY, P.A.
David B. Yarborough, Jr. (15515) Andrew J. MacLeod (73053)

Douglas E. Jennings, (100137) 3600 Forest Drive, Suite 204

Reynolds H. Blankenship, Jr. (72784) Columbia, SC 29204

291 East Bay Street, Second Floor ajmacleod@wjcblaw.com

Charleston, South Carolina 29401

david@yarboroughapplegate.com Trial Counsel for Defendants

reynolds@yarboroughapplegate.com
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Ryan C. Andrews (101104)

222 W. Coleman Blvd.

Mt. Pleasant, South Carolina 29464
randrews@cdhlawfirm.com

Attorneys for the Respondent
Samantha Joanne Carwile

HOOD LAW FIRM, LLC
172 Meeting Street

Post Office Box 1508
Charleston, SC 29401/02
Ph: (843) 577-4435

Fx: (843) 722-1630

[s/ James B. Hood

James B. Hood (70212)
james.hood@hoodlaw.com

Deborah Harrison Sheffield, Of Counsel (2757)
deborah.sheffield@hoodlaw.com

Attorneys for the Appellants
June 22, 2023 Chris Anderson and Danielle Anderson






THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE 4TH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON )
Samantha Joanne Carwile, individually and
as the Personal Representative of the Estate C/A No. 2020-CP-16-00299
of Marlayna Joan Carwile,
Plaintiff,
- ORDER OF DEFAULT JUDGMENT
Chris Anderson and Danielle Anderson,
Defendants.
HEARING DATE: April 13,2023
SPECIAL REFEREE: Patrick J. McLaughlin, Esq.

PLAINTIFFS’ ATTORNEYS: Ryan C. Andrews
David B. Yarborough, Jr.

DEFENDANT’S ATTORNEY:  Andrew MacLeod

COURT REPORTER: Q & A Reporting Services

This matter came before me on Plaintiff Samantha Joanne Carwile’s Motion for Damages
Hearing and Default Judgment against Chris Anderson and Danielle Anderson pursuant to Rule
55(b)(2), SCRCP. After proper notice to Defendant, the matter was heard on April 13, 2023.

At the hearing, Plaintiff withdrew her claims for survival, negligent infliction of emotional
distress, and punitive damages. Plaintiff limited her request for default judgment to the claim of
wrongful death on behalf of Marlayna Carwile’s statutory beneficiaries, Samantha Joanne Carwile
and Justin Baxter, who are Marlayna’s parents. Based on the findings of fact and conclusions of
law set forth below, I hereby grant the motion and enter judgment against Chris Anderson and

Danielle Anderson as follows:

BRI oty
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1. In favor of Samantha Joanne Carwile, in the amount of Fifteen Million and 00/100
Dollars ($15,000,000); and

2. In favor of Justin Baxter, in the amount of Fifteen Million and 00/100 Dollars
(§$15,000,000).

PROCEDURAL HISTORY

This is a negligence action arising out of an automobile collision that occurred on
December 6, 2017, in Darlington County. The collision resulted in the death of Marlayna Carwile,
the three-year-old daughter of Plaintiff Samantha Carwile and Justin Baxter.

Plaintiff filed this action on March 17, 2020, and each Defendant was personally served on
April 6, 2020. After Defendants failed to timely serve a responsive pleading, the Court entered
Defendants’ default on June 15, 2020.

On May 26, 2021, the Court set aside the entry of default, and on June 11, 2021, the
Defendants, by and through personal counsel, filed and served an Answer to the Complaint.

After Defendants failed to respond to discovery requests, Plaintiff filed a motion to compel,
which the Court granted. After Defendants failed to comply with the Order to Compel, Plaintiff
filed a motion for sanctions, which the Court granted. As part of the grant of sanction, the Court
struck Defendants’ Answer pursuant to Rule 37(b)(2)XC) and (d), SCRCP. See Order entered
November 17, 2022. In the Order, the Court ruled that Defendants would be placed back into
default “upon application by the Plaintiff. /d. After Plaintiff filed the application, the Court placed
Defendants back into default. See Order for Entry of Default entered November 29, 2022,

On February 10, 2023, the Court appointed Attorney Patrick J. McLaughlin as Special

Referee pursuant to Rule 53, SCRCP. The Order of Reference provides that the Special Referee
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“shall have and retain jurisdiction over any motions...related to the entry of default....” See Order
of Reference to Special Referee entered February 10, 2023.

On March 7, 2023, Plaintiff filed this motion for default judgment pursuant to Rule
55(b)(2), SCRCP, and the hearing for the motion was scheduled for April 13, 2023. Plaintiff filed
and served Defendants with formal notice of the hearing on March 7, 2023, in compliance with
Rule 5(a), SCRCP, and Rule 55(b)(2), SCRCP. Defendants, through new counsel, filed a motion
for relief from entry of default on April 12, 2023. After reviewing the motion and hearing the
arguments of counsel, the Court denied Defendants’ motion.

The Court then proceeded with the damages hearing.

FINDINGS OF FACT

At the hearing, Marlayna Carwile’s parents and statutory beneficiaries, Samantha Carwile
and Justin Baxter, provided extensive testimony as to their severe mental anguish, grief and
sorrow, loneliness, loss of companionship, lost wages, and diminished earning capacity each has
experienced with the loss of their daughter. The Court finds the testimony of both parents to have
been extremely credible. The pain and grief both are still struggling with over the loss of their
daughter was visible. It is clear that tragic loss of their daughter has imposed a heavy emotional
and mental burden that both parents have, and will continue to, struggle to overcome.

In addition, the de bene esse deposition of Vanessa Lobo, LPC-1, was entered into the
record. All opinions of Ms. Lobo were given to a reasonable degree of certainty. In addition to
this testimony, twenty five (25) photographs of Marlayna Carwile and her family were properly
admitted into evidence.

Based on the testimony and the docomentary evidence, I find as follows:
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. The above recitation of the procedural history of this case is incorporated herein as part of
the Court’s findings of fact.

. Plaintiff’s decedent, Marlayna Carwile, was three years old at the time of her death.

. Plaintiff and statutory beneficiary Samantha Joanne Carwile is currently thirty-one years
old.

Statutory beneficiary Justin Baxter is currently thirty-two years old.

. Before Marlayna’s passing, both Ms. Carwile and Mr. Baxter lived with and raised
Marlayna together as a family. Ms. Carwile and Mr. Baxter had a special bond and loving
relationship with their daughter, and each considered her to be their best friend. Ms.

Carwile traveled with Marlayna throughout the United States to visit family and friends.

Marlayna looked up to and loved playing with her older brother, Rylan Carwile. Mr. Baxter
would spend a majority of his time off work with his daughter, Ms. Carwile and Mr. Baxter
both spent immense time with and maintained a close and personal relationship with their
daughter. Marlayna was a happy child who was full of joy.

. Before Marlayna’s passing, Ms. Carwile was a nurse while Mr. Baxter was employed as
an armed nuclear security officer at Robinson Nuclear Power Plant.

. Both Ms. Carwile and Mr. Baxter witnessed the condition of their daughter immediately

after she was struck by an automobile, and testified to seeing the blood on her body. Mr,

Baxter attempted CPR on Marlayna, and the two held and were with Marlayna while she

passed away. Ms. Carwile’s older child, Rylan Carwile, witnessed his sister being struck

by the automobile. Rylan was seven years old on the day of his sister’s death.

. After the wreck, Ms. Carwile expertenced and continues to experience severe depression,

anxiety, sleepless nights, panic attacks, loss of appetite, feelings of loneliness, headaches,
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10.

.

hopelessness, and a loss of companionship as a result of her daughter’s death. She has
been diagnosed by a licensed counselor as suffering from post-traumatic stress disorder,
severe anxiety, and depression as a result of her daughter’s death. All of this has negatively
affected her relationships with her family and friends, and it led Ms. Carwile to move from
South Carolina to Florida in the months following her daughter’s death. She testified that
she does not socialize with the friends and co-workers she had before her daughter’s death
because doing so causes her to relive the day her daughter was killed. She also testified
that her daughter’s death eventually led to the end of her relationship with Mr, Baxter.
Ms. Carwile was also unable to return to work for approximately eleven months after her
daughter’s death.

Ms. Carwile’s son, Rylan, was greatly affected by witnessing and experiencing his sistet’s
death. Ms. Carwile testified that Rylan has had trouble handling his emotions and has been
in numerous counseling sessions since her death. While Rylan is not a statutory
beneficiary, the Court finds that the effects of his sister’s death on him directly affect Ms.
Carwile and compound her own “mental shock and anguish, wounded feelings, grief and
sorrow, loss of companionship, and deprivation of the use and comfort of the decedent’s
society.” Singletary v. Shuler, 861 S.E.2d 591, 596 (S.C. Ct. App. 2021) (setting forth the
non-economic damages available in an action for wrongful death) (citation omitted).
After the wreck, Mr. Baxter experienced and continues to experience severe depression,
anxiety, sleepless nights, panic attacks, loss of appetite, feelings of loneliness, physical
chest pain, numbness, and a loss of companionship after his daughter’s death. He has been
diagnosed by a licensed counselor as suffering from post-traumatic stress disorder, severe

anxiety, and depression as a result of his daughter’s death. All of this has negatively
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12.

I3.

14.

15.

affected his relationships with his family and friends, and it led Mr, Baxter to move to and
from different states approximately fifteen times since his daughter’s death. Mr. Baxter
testified that he tries to avoid socializing and building relationships with others since his
daughter’s death because he is scared those new relationships could be gone in an instant
like his relationship with his young daughter. He also testified that his daughter’s death
eventually led to the end of his relationship with Ms. Carwile.

Mr. Baxter had planned to continue his career at Robinson Nuclear Power Plant all the way
through retirement. However, after his daughter’s death he could not muster the focus or
ability to perform the job. In fact, since his daughter’s death, Mr. Baxter has had trouble
maintaining any consistent employment and is currently employed making approximately
one-third of the salary he was making prior to his daughter’s death.

Both Ms. Carwile and Mr. Baxter have sought counseling since this tragedy and would
benefit from future counseling as a result of their daughter’s death.

Ms. Lobo testified she treated Ms. Carwile and her son, Rylan, for approximately eight
months after Marlayna’s death until the family moved to Florida. She testified to a
reasonable degree of certainty that Ms. Carwile would likely require permanent counseling
to work on Ms. Carwile’s depression, anxiety, and shame, and also to deal with the
flashbacks and nightmares she experiences as a result of her daughter’s death. She also
recommended long term continuing counseling for Ms. Carwile’s son, Rylan.

Based on the credible testimony of Ms. Carwile, Mr. Baxter, and Ms. Lobo, the statutory
beneficiaries sustained the following damages as a direct and proximate result of their
daughter’s death:

a. Mental Shock and Anguish;
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18.

19,

b. Wounded Feelings;

¢. Grief and Sorrow;

d. Loss of Companionship and the Use and Comfort of Their Daughter’s Society;

e. Lost Wages; and

f. Diminished Earning Capacity.
Based on the South Carolina statutory life expectancy, Ms. Carwile’s life expectancy is
presumed to be 50.60 years.
Based on the South Carolina statutory life expectancy, Mr. Baxter’s life expectancy is
presumed to be 45.90 years.
By a preponderance of evidence, I find that Ms. Carwile and Mr. Baxter will experience
the effects of their daughter’s passing for the rest of their lives.
Ms. Carwile and Mr. Baxter have proved by a preponderance of the evidence that they are
entitled to recover for all of the damages set forth above as a proximate result of the

admitted negligence of Defendants.

CONCLUSIONS OF LAW

The above recitation of the procedural history of this case is incorporated herein as part of
the Court’s conclusions of law.

The Court has jurisdiction over the subject matter and all of the parties, and venue is proper.
This damages hearing was properly noticed and served in compliance with Rule 5(a),
SCRCP, and Rule 55(b)(2), SCRCP, and Defendants did not contend otherwise.

“IBly suffering a default, the defaulting party is deemed to have admitted the truth of the
plaintiff’s allegations and have conceded liability.” Austinv. Specialty Transp. Servs., Inc.,

358 S.C. 298, 319 (Ct. App. 2004) (quoting Roche v. Young Bros., 332 5.C. 75, 81 (1998)).
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Because Defendants have been held in default, all of Plaintiff’s allegations in the
Complaint relating to Defendants’ liability must be taken as true.

. By a preponderance of the evidence, Plaintiff has proved that Defendants” admitted breach
of duty proximately caused the injuries and damages to the statutory beneficiaries set forth
above.

. Finding that the essential elements of Plaintiff’s claim for negligence has been established
against Defendants, the amount of damages to fairly compensate the statutory beneficiaries
for the injuries they suffered is now addressed, “Under S.C. Code Ann. § 15-51-20 (Supp.
1993), a personal representative may bring a wrongful death action for the benefit of
statutory beneficiaries, including the parents of the deceased.... Damages recoverable for
wrongful death are the damages sustained by the statutory beneficiaries resulting from the
death of the decedent, including pecuniary loss, mental shock and suffering, wounded
feelings, grief, sorry, and loss of society and companionship.” Ballard v. Ballard, 314 S.C.
40, 41-42 (1994).

. In her deposition, which was admitted into evidence without objection, Ms. Lobo, a
licensed professional counselor who focuses on trauma-informed care, testified that Ms.
Carwile suffered from flashbacks, grief, depression, hopelessness, survivor’s guilt,
numbness, wounded feelings, and mental shock as a result of witnessing her daughter’s
death and that Ms. Carwile would more likely than not permanently require counseling and
treatment,

. Ms. Carwile and Mr. Baxter have proved, by a preponderance of the evidence, that they

sustained severe mental shock and anguish, wounded feelings, grief and sorrow, loss of

662009TdD0202#3ASVYD - SYI1d NOWINOD - NOLONITIVA - INd 60:7 €2 AeN €202 - A31Id ATTVIINOY1LO3 13

R





companionship, deprivation of the use and comfort of their daughter’s society, lost wages,
and diminished earning capacity.

9. Further, Ms. Carwile and Mr. Baxter proved by a preponderance of evidence that their
damages are the direct and proximate result of Defendants’ admitted negligence.

10. “The purpose of actual or compensatory damages is to compensate a party for injuries
suffered or losses sustained. The goal is to restore the injured party, as nearly as possible
through the payment of money, to the same position her or she was in before the wrongful
injury occurred.” Clark v. Cantrell, 339 S.C. 369, 378 (2000).

11. The Court concludes that the amount reasonably required to fairly and justly compensate
Ms. Carwile and Mr. Baxter for each of their individual, incredible losses, is Fifteen
Million Dollars ($15,000,000.00) to each of them.

IT IS ORDERED, ADJUDGED, and DECREED that Plaintiff Joanne Carwile, as
Personal Representative of the Estate of Marlayna Carwile, should be and hereby is awarded
judgement against Defendants Chris Anderson and Danielle Anderson, jointly and severally, in

the amount of Thirty Million and 00/100 Dollars ($30,000,000.00). The Clerk of Court shall

enter the judgment against Defendants Chris Anderson and Danielle Anderson in the Judgment
Rolls of Darlington County, South Carolina.

IT IS SO ORDERED.

PATRICK J. MCLAUGHLIN
Special Referee

May 23, 2023
Florence, South Carolina
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THE STATE OF SOUTH CAROLINA

COUNTY OF DARLINGTON

Samantha Joanne Carwile, individually and
as the Personal Representative of the Estate
of Marlayna Joan Carwile,

Plaintiff,
V.

Chris Anderson and Danielle Anderson,

Defendants.

)

g s

HEARING DATE:

SPECIAL REFEREEL:

PLAINTIFEFS’ ATTORNEYS:

DEFENDANT’S ATTORNEY:

COURT REPORTER:

This matter came before me on the Motion for Relief from Entry of Default filed by

Defendants Chris Anderson and Danielle Anderson. A hearing was held on April 13, 2023.

IN THE COURT OF COMMON PLEAS
FOR THE 4TH JUDICIAL CIRCUIT

C/A No. 2020-CP-16-00299

ORDER DENYING MOTION FOR
RELIEF FROM ENTRY OF DEFAULT

April 13, 2023
Patrick J. McLaughlin, Esq.

Ryan C. Andrews
David B. Yarborough, Jr.

Andrew MacLeod

Q & A Reporting Services

Having considered the motion and the arguments of counsel, the Court denies the motion.

FACTUAL/PROCEDURAL BACKGROUND

This is a negligence action arising out of an automobile collision that occurred on

December 6, 2017, in Darlington County. The collision resulted in the death of Marlayna Carwile,

the three-year-old daughter of Plaintiff Samantha Carwile and Justin Baxter.

Plaintiff filed this action on March 17, 2020, and Defendants Chris Anderson and Danielle

Anderson were both personally served on April 6, 2020. After Defendants failed to timely serve

a responsive pleading, the Court entered Defendants’ default on June 15, 2020.
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On August 3, 2020, Defendant Danielle Anderson filed an Affidavit (See Exhibit 26)
attesting that she had contacted Allstate Insurance Company (“Allstate”), her insurer for the date
of loss, immediately after being served, and that Allstate had erroneously informed her to contact
her current liability carrier to defend her in the lawsuit. Defendant Danielle Anderson’s affidavit
also provided that she had retained Thurmond Brooker, Esq., as her counsel due to Allstate’s
mistaken advice and failure to defend her which caused her to be placed into default.

On May 26, 2021, the original entry of default was set aside, and on June 11, 2021, the
Defendants, by and through Mr. Brooker, filed an Answer to the underlying action. Afier
Defendants failed to respond to discovery requests, Plaintiff filed a motion to compel, which the
Court granted. After Defendants failed fo comply with the Order to Compel, Plaintiff filed a
motion for sanctions, which the Court granted. | As part of the grant of sanction, the Court struck
Defendants’ Answer pursuant to Rule 37(b)(2)(C) and (d), SCRCP. See Order entered November
17, 2022. In the Order, the Court ruled that Defendants would be placed back into default “upon
application by the Plaintiff. Id After Plaintiff filed the application, the Court placed Defendants
back into default. See Order for Entry of Default entered November 29, 2022.

On February 10, 2023, the Court appointed Attorney Patrick J. McLaughlin as Special
Referee pursuant to Rule 53, SCRCP. The Order of Reference provided that the Special Referee
“shall have and retain jurisdiction over any motions . . . related to the entry of default. . . .” See
Order of Reference to Special Referee entered February 10, 2023,

On March 7, 2023, Plaintiff filed a motion for default judgment pursuant to Rule 55(b)(2),
SCRCP, and the hearing for the motion was scheduled for April 13, 2023. Defendants, through
new counsel, filed their motion for relief from entry of default on April 12, 2023. The Court heard

arguments regarding the Defendants’ motion at the default judgment hearing. At the hearing,
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Defendants’ new counsel informed the Court that he was recently retained by Allstate, and that
Allstate purportedly first found out about the underlying matter on March 30, 2023, when Allstate
received a subpoena from Plaintiff’s counsel. It was also suggested that Defendants’ previous
counsel’s actions caused Defendants to be placed into default. Defendants argued that these
reasons constituted good cause to grant Defendants’ motion for relief from entry of default and
also argued that the Wham factors weighed in their favor.

Plaintiff argued that Defendant Danielle Anderson’s original position, via her affidavit
filed in August of 2020, was that Allstate first received notice of this lawsuit after she was served
with the same in 2020. Additionally, Plaintiff argued that pursuant to SCRCP 55(c), the Court
must find good cause to set aside an entry of default before even considering the Wham factors.
Plaintiff noted that the negligence of an attorney or an insurance adjuster is imputed to the
defendant and cannot, as a matter of law, constitute good cause for relief from default.
Consequently, Plaintiff argued, there can be no finding of good cause to grant Defendants’ motion.

In addition, Plaintiff submitted that Rule 55(c) does not actually apply in this case, because
Defendants’ current default was a result of a Rule 37 sanctions order striking the Defendants’
answer to the complaint. Instead, Plaintiff argued that Defendants’ only avenue to relief would
have been through a timely Rule 59(e) motion for reconsideration and, if unsuccessful, an appeal.
Since Defendants did not make the appropriate motions timely, Plaintiff argued they waived any
claim that default should be set aside.

LAW/ANALYSIS

Rule 55(c), SCRCP, permits the Court to set aside an entry of default for good cause shown.
“This standard requires a party secking relief from an entry of default under Rule 55(c) to provide

an explanation for the default and give reasons why vacation of the default entry would serve the
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interests of justice.” Sundown Operating Co. v. Intedge Industries, Inc., 383 S.C. 601, 607 (2009).
If a party sets forth an acceptable explanation for default, then “the trial court must also consider:
(1) the timing of the motion for relief; (2) whether the defendant has a meritorious defense; and
(3) the degree of prejudice to the plaintiff if relief is granted.” Id at 607-08 (citing Wham v.
Shearson Lehman Bros., Inc., 298 S.C. 462, 465 (Ct. App. 1989)). However, “[t]he trial court
need not make specific findings of fact for each factor if there is sufficient evidentiary support on
the record for the finding of the lack of good cause.” Sundown, 383 S.C. at 609 (citations omitted).

In other words, “a court need only consider the Wham factors once a party has put forth a
satisfactory explanation for the default.” Regions Bank v. Owens, 402 S.C. 642, 649 (Ct. App.
2013) (quoting Sundown, 383 S.C. at 607-08, and further observing, “Because we find the master
did not err in finding Owens failed to show good cause for failing to answer the complaint, we
need not consider the Wham factors,”) (emphasis added).

The Defendants have failed to set forth a satisfactory explanation for the default.

Defendants argue that good cause exists to set aside default alleging that Defendants’
insurer, Allstate, first received notice of this claim in March of 2023, However, Defendants have
previously represented to the Court that Defendant Danielle Anderson placed Allstate on notice
about this matter after being served with this lawsuit in April of 2020. See June 29, 2020 Notice
and Motion to Set Aside Entry of Default Against Defendant Chris Anderson and Danielle
Anderson, Pursuant fo Rule 55(C}, 43 and Affidavit of Danielle Anderson, executed June 23, 2020
and filed August 3, 2020. Relying in part on those representations made by the Defendants, the
Court then set aside the original defauit. See May 26, 2021 Order, p.3.

The doctrine of judicial estoppel holds that parties may not “adopt[] a position [of fact] in

conflict with one previously taken in the same or related litigation.” Quinn v. Sharon Corp., 343
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S.C. 411, 414 (Ct. App. 2000). The purpose of this doctrine is “to protect the integrity of the
judicial process and the courts.” Id. (citation omitted).

Pursuant to the doctrine of judicial estoppel, the Defendants cannot successfully maintamn
these inconsistent positions. It would be fundamentally unfair to allow a party take one position to
argue itself out of default, then change that position to attempt to escape default a second time.
Therefore, the Court will not consider this argument when determining whether good cause exists.

Further, the Court does not find good cause exists due to any potential negligence of
Defendants’ prior counsel’s in failing to comply with a discovery order that led to Defendants’
answer being strack and default being entered against Defendants for a second time. “The courts
of this state have consistently held that the negligence of an attorney or insurance company is
imputable to a defaulting litigant.” Roberts v. Peterson, 292 5.C. 149, 151 (Ct. App. 1987); see
also Richardson v. P.V,, Inc., 383 S.C. 610, 618-19 (2009) (holding that the “[n]egligence of an
insurance company is imputed to a defaulting litigant and cannot constitute good cause to relieve
[the defaulting party] from the entry of default”™) (citing Roberts).

Furthermore, this Court finds that by Defendant Danielle Anderson’s own admissions that
Defendants only retained their prior counsel due to Allstate failing to defend the Defendants in
2020 after being placed on notice of this action. South Carolina law is clear that the negligence of
an attorney and an insurer is imputed to the defaulting party and does not establish good cause for
relief from an entry of default.

Accordingly, because this Court finds that good cause does not exist to grant relief from
an entry of default, it need not and does not consider the Wham factors.

Moreover, this Court agrees with the Plaintiff that Defendants’ proper request for relief

was through a Rule 59(e) motion to alter or amend the judgment, as a “sanction for discovery
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violations is within the trial court’s discretion.” Griffin Grading & Clearing, Inc. v. Tire Serv.
Equip. Mfg. Co., 334 S.C. 193 (Ct. App. 1999); see also OQZO, Inc. v. Moyer, 358 S.C. 246, 252
(Ct. App. 2004) (affirming a trial court’s decision to strike an answer and enter a default judgment
against a party after the trial court had previously denied a timely filed Rule 59(e) motion by that
party). Because the Defendants did not file a Rule 59(e) motion within ten days, the Court finds
they have waived the right to contest the striking of their Answer and the entry of default.

IT IS THEREFORE ORDERED that Defendants” Motion for Relief from Entry of

Default is DENIED.
34 M
PATRICK J. MCLAUGHLIN
Special Referee

May 23, 2023

Florence, South Carolina
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FOURTH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON )

Samantha Joanne Carwile, individually and C/A No. 2020-CP-16-00299

)
as the Personal Representative of the Estate )
of Marlayna Joan Carwile, )
)
Plaintiff, )

) ORDER OF REFERENCE

VS. ) TO SPECIAL REFEREE

)

Chris Anderson and Danielle Anderson, )
)
)

Defendants.

This matter comes before the Court on Plaintiff’s motion for referral to a special referee
pursuant to Rule 53, SCRCP. The motion is granted.

On November 29, 2022, the Court entered an Order holding both Defendants in default.
Neither Defendant filed a motion to reconsider that Order, and the time to file such a motion
has passed.

Pursuant to Rule 53, SCRCP, the Court hereby appoints as Special Referee attorney
Patrick J. McLaughlin of Wukela Law Firm in Florence, South Carolina, who has consented to
serve in this role. Mr. McLaughlin shall have the full power and authority of this Court, and
he shall rule on any motion for default judgment; hold a damages hearing and take all testimony
and other evidence; and enter and enforce final judgment. He shall have and retain jurisdiction
over any motions related to the appointment of him as special referee; any motions related to
the entry of default, including but not limited to motions pursuant to Rule 55, SCRCP; any
motions related to the entry of default judgment, including but not limited to motions pursuant
to Rules 59 and 60, SCRCP; and any motions to intervene pursuant to Rule 24, SCRCP. Mr.
McLaughlin will also have and retain jurisdiction over any supplemental proceedings in
connection with this matter. All Orders of the Special Referee shall be filed with the Clerk of

Court for Darlington County.
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The Special Referee shall have the authority to hold any hearing virtually or at any
location that he may choose.

The Special Referee shall be compensated at a rate of $500.00 per hour. The Special
Referee’s fees and costs shall be paid by Plaintiff, with the provision that if a Defendant appears
to participate in any of the proceedings, through counsel or otherwise, then the Special
Referee’s fees and costs shall be equally divided among all parties who have participated.

IT IS SO ORDERED.

[electronic signature page follows]
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Darlington Common Pleas

Case Caption: Samantha Joanne Carwile, plaintiff, et al VS Chris Anderson,
defendant, et d
Case Number: 2020CP1600299

Type: Order/Referred to Master or Special Referee

So Ordered

s/Scott B. Suggs by JEG

Electronically signed on 2023-02-10 09:59:25 page 3 of 3
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IN THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF DARLINGTON ) FOR THE 4TH JUDICIAL CIRCUIT
CASE NO: 2020-CP-16-00299

Samantha Joanne Carwile, individually and
as the Personal Representative of the Estate
of Marlayna Joan Carwile,

Plaintiff(s), ORDER FOR ENTRY OF DEFAULT
V. AGAINST DEFENDANTS CHRIS
ANDERSON AND DANIELLE
Chris Anderson and Danielle Anderson, ANDERSON AND REFERRAL FOR

HEARING ON DAMAGES
Defendant(s).

The Notice of Summons and Complaint in this matter was served via Rule 4(d)(1) of the
South Carolina Rules of Civil Procedure on Defendants Chris Anderson and Danielle Anderson
on April 6, 2020. The Defendants failed to file a responsive pleading or otherwise defend the suit
and default was originally entered against the Defendants on June 15, 2020. On May 26, 2021,
the entry of default was set aside and on June 11, 2021, the Defendants, by and through counsel,
filed an Answer to the underlying action. Defendants’ Answer was stricken from the record on
November 17, 2022, pursuant to South Carolina Rules of Civil Procedure 37(b)(2)(C) and 37(d).
The Order held that Default shall be entered against the Defendants upon Plaintiff’s Motion for
the same. On November 28, 2022, Plaintiff filed a Motion for Entry of Default against the
Defendants and also requested a hearing for damages due to Defendants’ Answer being struck. As
of November 28, 2022, Defendants have yet to re-file a responsive pleading or otherwise defend
this lawsuit.

THE COURT HEREBY FINDS Defendants Chris Anderson’s and Danielle Anderson’s
Answer was properly stricken from the Record.

IT IS ORDERED that Defendants Chris Anderson and Danielle Anderson are in Default
and the Entry of Default is considered effective of November 28, 2022.

IT IS FURTHER ORDERED that this matter is to be set on the Court’s docket for a
hearing on damages pursuant to Plaintiff’s request.

IT IS SO ORDERED!

Dated: Scott B. Suggs, Clerk of Court
Darlington County Court of Common Pleas
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Darlington Common Pleas

Case Caption: Samantha Joanne Carwile, plaintiff, et al VS Chris Anderson,
defendant, et d
Case Number: 2020CP1600299

Type: Order/Entry of Default

So Ordered

s/Scott B. Suggs by JEG

Electronically signed on 2022-11-29 11:40:57 page 2 of 2
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IN THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF DARLINGTON ) FOR THE 4TH JUDICIAL CIRCUIT
CASE NO: 2020-CP-16-00299
Samantha Joanne Carwile, individually and
as the Personal Representative of the Estate
of Marlayna Joan Carwile,
ORDER
Plaintiff(s),
V.

Chris Anderson and Danielle Anderson,

Defendant(s).

THIS MATTER IS BEFORE the Court on Plaintiff Samantha Joanne Carwile’s Motion
(“Plaintiff”) Motion for Sanctions against Defendants Chris Anderson and Danielle Anderson
(“Defendants™). Defendants initially defaulted in this action but later filed an Answer after an
order removing the entry of default was entered. On March 9, 2022, Plaintiff then served the
Defendants with Interrogatories, Requests for Production, and Requests for Admission.
Defendants failed to respond to the Interrogatories and Requests for Production, and failed to
respond to Plaintiff’s request for an update regarding the same. Accordingly, Plaintiff filed a
Motion to Compel. On July 19, 2022, Plaintiff’s Motion to Compel was heard before the
Honorable Paul M. Burch in which Plaintiff’s counsel was the only party in attendance. Judge
Burch, by Order filed July 21, 2022, compelled Defendants to produce discovery within fifteen
(15) days and also entered a judgment against Defendants in Plaintiff’s favor for $731.74 for fees

and costs associated with Plaintiff having to bring such motion.*

! The Order also held that Plaintiff’s Requests for Admission were deemed admitted as Plaintiff’s counsel
originally thought Defendants had not responded to the same. At the hearing on October 31, 2022, Plaintiff’s counsel
notified the court that after the July 21, 2022 Order was entered, Plaintiff’s counsel realized that his office had received
responses to Plaintiff’s Requests for Admission at some point; however, no responses to Interrogatories or Requests
for Production were ever received.
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Defendants failed to comply with Judge Burch’s Order. On August 8, 2022, in a good faith
attempt to resolve this issue without intervention of the Court, Plaintiff attempted to contact
Defendants’ counsel about the outstanding discovery and requested responses within ten (10) days.
Defendants did not respond. Accordingly, Plaintiff filed a Motion for Sanctions pursuant to Rule
37 of the South Carolina Rules of Civil Procedure, requesting that Defendants’ Answer be stricken
from the record and that Defendants be ordered to pay costs and fees associated with Plaintiff
having to bring this motion. On October 31, 2022, a hearing was held for this matter. Plaintiff’s
counsel was the only party present. Defendants, by and through counsel, did not appear but
counsel was notified of the hearing by the Clerk of Court. After arguments from Plaintiff’s
counsel, this Court finds and orders as follows:

THE COURT HEREBY FINDS that Defendants failed to adhere to the Order filed July
21, 2022, which compelled Defendants to respond to Plaintiff’s discovery and awarded fees and
costs to Plaintiff.

THE COURT HEREBY FINDS that Defendants were properly served with notice of the
hearing regarding Plaintiff’s Motion for Sanctions.

IT IS ORDERED that Defendants’ Answer be stricken from the record pursuant to South
Carolina Rules of Civil Procedure 37(b)(2)(C) and 37(d).

IT ISFURTHER ORDERED that, upon application by the Plaintiff, default be entered into
against Defendants for Defendants’ failure to defend, answer, or otherwise plead.

IT IS FURTHER ORDERED that Plaintiff is entitled to reasonable attorney’s fees in the
amount of seven hundred dollars and 00/100 ($700.00) for the time counsel spent inquiring about
the outstanding discovery, filing the current motion, and attending the court proceedings for the

same. Plaintiff is also entitled to be reimbursed for the costs of thirty one dollars and 74/100
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($31.74) for the filing fees associated with said Motion
against Defendants for the same.

IT IS SO ORDERED!

Darlington, South Carolina
, 2022

. The Clerk of Court is to enter judgment

The Honorable Paul M. Burch
Fourth Judicial Circuit
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Darlington Common Pleas

Case Caption: Samantha Joanne Carwile, plaintiff, et al VS Chris Anderson,
defendant, et d
Case Number: 2020CP1600299

Type: Order/Sanctions

So Ordered

s/Paul M. Burch, Judge #2048

Electronically signed on 2022-11-17 11:02:46 page 4 of 4
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