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I. STATEMENT OF THE CASE

On February 9, 2023, Appellant Frank Holtham, as Trustee of the Holtham SC Realty
Trust, dated April 12, 2022 (“Appellant”) filed a Verified Petition for Rule to Show Cause (the
“Petition”) (Petition for Rule to Show Cause, R. pp. ). In his Initial Brief Appellant

characterizes this as a mechanic’s lien case but it is not. The Sea Pines Co. v. Kiawah Island Co.,

268 S.C. 153, 232 S.E. 2d 501 (1977) case on which the Appellant relied as the basis for the
Petition was decided several years prior to the enactment of the South Carolina Rules of Civil
Procedure (SCRCP). Since the adoption of the SCRCP, specifically Rule 2, there is only one
form of action to be known as a “civil action.” Furthermore, under SCRCP 3 a civil action is
commenced by the filing of a summons and a complaint; neither of which were filed by Appellant
in the matter which forms the basis of this appeal. Instead, Appellant filed a Petition for Rule to
Show Cause asking the Charleston County Court of Common Pleas to dismiss a mechanic’s lien
filed prior to the Petition. (Ex. I to Petition, Mechanic’s Lien, R. pp. __ ). In the Petition the
Appellant asked the Court to invalidate the Mechanic’s Lien filed by Respondents, order the
release of the cash bond Appellant posted, and remit those funds to Appellant. (Petition for Rule
to Show Case, R.pp. ___ ). The action to foreclose the mechanic’s lien was filed by Respondents
on February 13, 2023 and that civil action is not the subject of this appeal. (Summons and
Complaint in C.A. 2023-CP-10-0707, R. pp. __ ).

By an Order dated February 14, 2023, the Petition was assigned to the Honorable Mikell
R. Scarborough, Charleston County Master-in-Equity for a hearing. (Order dated February 14,

2023, R. pp. __ ). Respondents filed and served the Verified Response to Petition for Rule to





Show Cause, plus exhibits, (the “Response”), in opposition to the Petition. (Verified Response to
the Petition for Rule to Show Cause dated February 28, 2023, R. pp. __ ). On March 2, 2023
Judge Scarborough held a hearing on the Petition, and thereafter, he issued an order dated March
29,2023 denying the Petition and dismissing the rule. (Order dated March 29,2023, R.pp. __ ).
Specifically, the March 29" Order concluded as follows:

“I find, based upon this, that the contract is ambiguous in terms of how the fee was
to be determined and, accordingly, deny the petition for Rule to Show Cause. See
Bluestein v. Town of Sullivan’s Island, 429 S.C. 458, 839 S.E. 2d 879 (2020).

Accordingly, rather than make specific findings of fact in this contested matter, the
Court concludes that the Petition should be, and hereby is, respectfully DENIED and the
Rule dismissed.” (emphasis in original).

(Order dated March 29, 2023, R. pp. ___ ). Appellant filed a Motion to Reconsider, Alter or
Amend on April 7% 2023. (Motion to Reconsider, Alter or Amend, R. pp. __ ). Judge
Scarborough denied that motion on April 17, 2023. (Order dated April 17, 2023, R. pp. __ ).
This appeal followed.

On May 8, 2023, the Respondents filed a Motion to Dismiss the appeal on the grounds that
the orders issued by Judge Scarborough are the procedural equivalent of an order denying
summary judgment and thus, not immediately appealable according to long-standing precedent.
On May 25, 2023, Appellant filed his return to the Motion to Dismiss and Respondents replied to
the return on June 1%, That motion remains pending and so Respondents submit this Initial Brief

subject to and without waiving the arguments raised in the Motion to Dismiss.

II. STATEMENT OF THE FACTS
Appellant is the former owner of the property at issue in this case located at 89 Smith

Street, Charleston, South Carolina 29401 (the “Property”). 89 Smith Street is a two-story wooden
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frame house built in approximately 1840. (Ex. K to Response, Zillow Listing, R. pp. _ ). The
combined square footage of the interior space and the porches is over five thousand (5,000) square
feet. (Ex. F to Response, As Built Drawings, R.pp. ). In 2022, Respondents were retained
by Appellant to perform architectural services for renovations at the Property. Respondents
initially met with Appellant at the Property on March 25, 2022. (Ex. H to Petition, Keyes letter
dated September 8, 2022 R. pp. __ ). At this meeting, Respondents informed Appellant that the
construction costs would be about $300-$400 per square foot.

Following the initial site meeting Respondents submitted a letter dated March 31, 2022, to
Appellant outlining the scope of work to Appellant, which Appellant accepted. (Ex. D to
Response, Letter dated March 31, 2022, R. pp. __ ). Pursuant to that agreement, the fees for
Respondents’ work were “based on 10-percent of the construction costs”. (Ex. D to Response,
Letter dated March 31, 2022, R. pp. ___ ). On April 1, 2022, Appellant sent an email back to
Respondents accepting those terms. (Ex. D to Response, Email dated April 1, 2022, R.pp. __ ).
Appellants were in a hurry to get started and so Mr. Keyes got right to work.

First, Respondents measured the house to document the “as built” condition (Ex. F to
Response, As built drawings, R. pp. __ ). After that, Respondents developed a demolition plan
so that Rhode Construction could make the house ready for renovation (Ex. G to Response,
Demolition Plan, R. pp. _ ). Then Respondents prepared plans for the interior floor plan
modifications and presented those to Appellants during a meeting on May 12, 2022 (Ex. H to
Response, Interior Plans, R. pp. ).

Following the May 12" meeting, Respondents sent Appellant an invoice for $10,000 for a

retainer and intermediate draw which again states that the fees will be 10% of the construction





costs which are noted as “TBD” (to be determined). Appellant paid that invoice without question
or protest. (Ex. G to Petition, Glenn Keyes Architects Invoice #1, R. pp. __ ). Appellant sent
comments to plans which included addition of an elevator and so Mr. Keyes modified the plans
and the sent back to Appellant. (Ex. D to Response, June 2, 2022 email, R. pp. __ ). The
Appellant and Respondents met on site again on June 17, 2022. At that time Mr. Keyes recalls
that Mr. and Mrs. Holtham were pleased with the plans and wanted to move forward as quickly as
possible. Cost was not an issue, the Appellant just wanted to get it moving. (Ex. D to Response,
June 10, 2022 email from Mrs. Holtham, R. pp. __ ).

In an effort to expedite the exterior work, on June 28, 2022, Respondents prepared a Board
of Architectural Review Demolition Application that was approved August 8, 2022 (Ex. I to
Response, BAR Application and Approval, R. pp. ). Likewise, on July 25, 2022,
Respondents sent a second invoice for a $20,000 intermediate draw, which contains the same
notation that the fees will be 10% of the construction costs to be determined. Appellant also paid
that invoice without question or objection. (Ex. G to Petition, Glenn Keyes Architects Invoice
#2,R.pp. __ ).

On August 19, 2022, Rhode Construction provided a budget breakdown attached as Ex. E
to Response which totaled $2,152,792. Even though the Rhode repair estimate was squarely
within the range that Respondents predicted back in March, Appellant decided to sell the house
instead of completing the project. However, the Appellant continued to ask Respondents to work.
At the direction of Appellant, Respondents continued working diligently on the design work to
prepare construction drawings which would be needed to get a building permit and final BAR

approval (Ex. B to Response, BAR Application, R. pp. ).  On August 29, 2022, Mrs.





Holtham asked Mr. Keyes to send plans to their realtor. (Ex. E to Petition, Email from Mrs.
Holtham, R. pp. __ ). On August 30, 2022, Respondents received an email from Appellant and
Mrs. Holtham asking for breakdown of thirty thousand dollars ($30,000) paid to Respondents and
the cost required to complete plans. (Ex. A to Response, Email from Holthams, R.pp. __ ). On
September 5, 2022, Appellant and Mrs. Holtham sent another email asking Respondents for a
breakdown of the invoices previously sent and paid by Appellant and a separate email asking for
breakdown of the invoice from Rhode Construction. (Ex. A to Response, Holtham Emails, R. pp.
__ ). Respondents sent a response to those requests on September 8, 2022, and explained the
calculation of the fee due in detail. (Ex. H to Petition, Letter from Glenn Keyes Architects, R. pp.
_)

Appellant refused to pay the amount due to Respondents so on November 4, 2022,
Respondents filed a Mechanic’s Lien in the amount of ninety-four thousand, four hundred two
dollars ($94,402). (Ex. I to Petition, Notice and Certification of Mechanic’s Lien, R. pp. __ ).
Respondents filed suit to foreclose on the lien and a notice of lis pendens on February 13, 2022
which remains pending in the Charleston County Court of Common Pleas. (Ex. C to Response,
Summons and Complaint, R. pp. ___ ). Appellant filed a bond so that the Property could be sold

to a third-party. (Ex.J to Petition, Bond in Release of Mechanic’s Lien, R. pp. __ ).

III. ARGUMENT
a. Standard of Review
According to the case Appellant cited as the basis for the Petition, “[t]he authority to vacate
a mechanic's lien may be somewhat likened to the judge's authority to grant a summary judgment

if there is no genuine issue of material fact to be determined, or his authority to direct a verdict
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when the evidence is susceptible of only one reasonable inference. However, the judge to whom
the application for relief is made may not try disputed facts. These are reserved, under Code §

45-273, for the jury.” Sea Pines Co. v. Kiawah Island Co., 268 S.C. 153, 157, 232 S.E.2d 501,

502 (1977). Section 45-273 is the predecessor of current code § 29-5-230 which provides that
“[e]very material question of fact arising in the case shall be submitted to a jury, if required by
either party or deemed proper by the court, and the trial shall be had upon a question stated or an
issue framed or otherwise, as the court may order.”

Summary judgment is appropriate where there is no genuine issue of material fact, and it
is clear the moving party is entitled to a judgment as a matter of law. S.C. R. Civ. P. 56(¢c). In
determining whether any triable issues of fact exist, the evidence and all inferences which can be
reasonably drawn from the evidence must be viewed in the light most favorable to the nonmoving

party. Hancock v. Mid-South Mgmt. Co., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009). The

non-moving party is only required to submit a mere scintilla of evidence in order to withstand a
motion for summary judgment. Id. "[S]ince itis a drastic remedy, summary judgment should be

cautiously invoked to ensure that a litigant is not improperly deprived of a trial on disputed factual

issues." Gary v. Askew, 423 S.C. 47, 49, 813 S.E.2d 717, 718 (2018) (citing Helena Chem. Co.

v. Allianz Underwriters Ins. Co., 357 S.C. 631, 644, 594 S.E.2d 455, 462 (2004). As argued in

the Respondents’ motion to dismiss this appeal, orders denying summary judgment are not
appealable and so there is a dearth of case law on the standard of review to be applied in this
instance. Therefore, Appellant is essentially asking this Court to allow him another opportunity
to argue that he is entitled to summary judgement. For the reasons set forth below, the Court

should reject those arguments just as Judge Scarborough did.





b. The Master-in-Equity did not err in concluding that the contract is ambiguous.

Appellant argues the lien should be dismissed because engagement letter is an
unambiguous contract under which Respondents are entitled only to 10-percent of the actual costs
incurred by Appellant. Appellant’s position is that actual cost of construction incurred is
approximately $41,000 paid to Rhode Construction for demolition work and that Respondents are
only entitled to 10-percent of that amount. However, Appellant is not entitled to judgment as a
matter of law on this claim.

A contract is ambiguous if its terms are reasonably susceptible of more than one

interpretation. Watson v. Underwood, 407 S.C. 443, 455, 756 S.E.2d 155, 162 (Ct. App. 2014).

However, when a contract is ambiguous, determining what the parties intended becomes a question

of fact for the jury. Hope Petty Motors v. Hyatt, 310 S.C. 171, 175, 425 S.E.2d 786, 789 (Ct.

App. 1992). Whether a contract is ambiguous is to be determined from the entire contract and

not from isolated portions of the contract. Farr v. Duke Power Co., 265 S.C. 356, 362,218 S.E.2d

431, 433 (1975). Where an agreement is ambiguous, the fact finder must determine the parties'

intent and enforce the contract to best fulfil that intent. Smith-Cooper v. Cooper, 344 S.C. 289,

543 S.E.2d 271, 274 (Ct.App.2001); Prestwick Golf Club, Inc. v. Prestwick L.td. P’Ship., 331 S.C.

385,503 S.E.2d 184, 187 (Ct.App.1998). The parties’ course of dealing may be used to ascertain

their intent if a contract is silent or ambiguous as to a particular matter. See Keith v. River

Consulting, Inc., 365 SC 500, 618 S.E. 2™ 302 (Ct. App.2005).

Here, Respondents submitted ample evidence that the engagement letter is capable of an
interpretation other than that argued by Appellant. Respondents’ fees “are based on 10-percent

of construction costs” according to the March 31, 2022, engagement letter accepted by Appellant.
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Respondents demonstrated in their Response to the Petition and at the hearing on this matter that
they informed Appellant at the outset of their engagement that the fee for the architectural services
would be 10-percent of the estimated construction costs, based on construction costs of $300-$400
per square foot. In an email the following day, the Appellant responded “[n]o problem with the
10% of construction costs.” (Ex. D to Response, Email from Frank Holtham, R. pp. __ ).
Contrary to the Appellant’s argument, the engagement letter does not state explicitly or plainly
that Respondents would receive 10-percent of construction costs actually incurred, that
Respondents would not be paid for the design work in the event that Appellant decided to terminate
the renovation prior to completion or that Respondents would only be paid for plans and designs
actually used in the construction/renovation process. Thus, since the agreement can be interpreted
in more than one way the Master-in-Equity’s conclusion that it is ambiguous should be affirmed.
As alleged in the verified Response to the Petition at the first meeting between Respondents
and Appellant prior to sending the engagement letter, Respondents informed Appellant not only
that the fee would be 10% of construction costs, but also that the house was approximately 5,000
square feet and that construction costs would cost about $300-$400 per square foot. Both
forecasts proved to be accurate. After being hired, the Respondents measured the Property and
found that the total square footage was 5,877, the house is 4,486 sq. feet and the porches add an
additional 1,391 sq feet. (Ex. H to Petition, September 8, 2022 Letter from Glenn Keyes Architects,
R. pp. __ ). The renovation estimate prepared by Rhode Construction totaled $1,793,993
without profit and overhead and $2,152,792 with overhead and profit included. (Ex. E to
Response, Budget Breakdown, R. pp. __ ). Both amounts yield a price per square foot within

the range described by Respondents to Appellant prior to commencement of the design work.





The contract interpretation urged by Appellant would produce an absurd result in this
context. “Where a construction of a contract makes it unusual or extraordinary and another
construction, equally consistent with the language employed, would make it reasonable, fair, and
just, the latter construction must prevail. An interpretation which evolves the more reasonable
and probable contract should be adopted, and a construction leading to an absurd result should be

avoided.” Harper v. Gibson, 284 S.C. 274, 325 S.E.2d 586 (Ct. App. 1985). Based on the

evidence submitted in opposition to the Petition, the work done to accomplish demolition and
prepare the Property for renovation cannot accurately or fairly represent the value of work
Respondents performed to design the renovations to be completed after demolition. Due to the
nature of architectural work, Respondents must complete their work before the actual construction
work begins since the architectural plans are necessary to obtain government approvals and permits
as well as provide a roadmap to the renovation. Viewing the evidence in the light most favorable
to Respondents, it is clear that there are disputed issues of fact as to the interpretation of the
engagement letter. Respondents are entitled to a full and fair opportunity to conduct discovery

on the factual issues in this matter. "[S]Jummary judgment must not be granted until the opposing

party has had a full and fair opportunity to complete discovery.” Baird v. Charleston Cty., 333
S.C. 519, 529, 511 S.E.2d 69, 74 (1999).

If there is any lingering question about whether there is evidence from which a fact finder
could decide that Appellant understood and agreed that Respondents would be paid based on 10%
of the projected construction costs, one only needs to look at the conduct of the parties before the
Appellant decided to stop the work. On May 12, 2022, Respondents sent Appellant an invoice

for $10,000 for a retainer and intermediate draw which again states that the fees will be 10% of





the construction costs which are noted as “TBD” (to be determined). Appellant paid that invoice
without question or protest. (Ex. G to Petition, Glenn Keyes Architects Invoice #1, R. pp. __ ).
Likewise, on July 25, 2022, Respondents sent a second invoice for a $20,000 intermediate draw,
which contains the same notation that the fees will be 10% of the construction costs to be
determined. Appellant also paid that invoice without question or objection (Ex. G to Petition,
Glenn Keyes Architects Invoice #2 , R. pp. __ ). Appellant now urges an interpretation of the
agreement that leads to the conclusion that he overpaid Respondents by approximately $25,000
because the amount Appellant spent on the project was $51,528.34 when he unilaterally decided
to stop the work and sell the Property. A jury must decide if Appellant can credibly claim that
his understanding of the agreement is different now than it was then. The course of dealing
between these parties prior to the dispute is alone sufficient contrary evidence to create an issue of
fact as to the breach of contract claim. Appellant is not entitled to judgment dismissing the lien
as a matter of law.

Appellant’s reliance on the Sea Pines case does not support the dismissal of Respondents’
lien. While the Court in Sea Pines did state that a mechanic’s lien can only be filed for the
reasonable value of labor and materials furnished to the project, not for contract expectation
damages; that is not the case here. Sea Pines, 268 S.C. 153, 156, 232 S.E.2d 501, 502.
Respondents have presented evidence from which the fact finder can conclude that most of the
design work had been completed by the time that Appellant terminated the renovation and that the
$30,000 paid by Appellant is not full or excess compensation for that work. Moreover, the result
in Sea Pines does not support the relief requested by Appellant. In fact, after the trial court

dismissed the lien the Supreme Court in that case reversed the trial court’s order vacating the
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mechanic’s lien, finding that “the nature of the claim and the complexity of the contract are such
that the mechanic's lien should not have been vacated on the showing made. The facts are disputed,
and reasonable men may disagree as to whether Sea Pines has been paid for all of the labor and
material furnished and used as contemplated by the mechanic's lien statute.” Sea Pines Co., 268
S.C. 153, 159-60, 232 S.E.2d 501, 504. That reasoning applies in this instance and so the Master-
in-Equity property decided to deny the Petition and dismiss the Rule to Show Cause.

Appellant also erroneously relies on the case Peteet v. Fogarty, 297 S.C. 226, 375 S.E.2d

527 (Ct. App. 1988). First, the procedural posture of the Peteet case is substantively different
than this case. The decision in that case followed a trial on the merits; it was not a summary
judgment decision or an order requesting dismissal of a lien prior to discovery as is presented here.
Second, in that case the architect (Mr. Peteet) was employed to prepare plans for a building to cost
no more than a certain sum. Id. 297 S.C. 226, 228, 375 S.E.2d 527, 528. Although Mr. Peteet
based his fees for the proposed design project on 10% of the construction cost, the evidence
showed substantial evidence that the parties also had an agreement that the house itself should not
cost over $150,000. Id. 297 S.C. 226, 229, 375 S.E.2d 527, 528. The dispute arose when Mr.
Peteet informed Mr. Fogarty he had received a bid of $307,000 on the plans, which was well over
the sum specified by the owners. 1d. 297 S.C. 226, 229, 375 S.E.2d 527, 528. On appeal, Mr.
Peteet contended the evidence did not support the special referee’s finding that a maximum cost
of $150,000 had been set by the owners. Id. However, the Court of Appeals found that the
various letters between the parties and testimony regarding conversations between the parties were
adequate to support the findings of the special referee that a maximum cost of $150,000 had been

set. Id. Inthe present case, there is no evidence that the agreement in this case was for a certain
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sum. On the contrary, the engagement letter is clear that Respondents were to be paid 10-percent
of construction costs, reflecting the reasonable value of Respondents’ design services for the value
of work to be performed. Respondents presented evidence that from the outset, Respondents
informed Appellant construction costs would be $300-$400 per square foot. At no time did
Appellant question this estimate or establish a specific dollar limit for construction costs like in
the Peteet case. Instead, there is evidence from which a fact finder can conclude that the parties
understood and agreed that Respondents were to be paid 10-percent of the cost of construction;
not 10-perecent of the sum actually spent by Appellant. The Peteet case does not support the
Appellant’s argument to dismiss the lien.

The Silver v. Abstract Pools & Spas, Inc. 376 S.C. 585, 658 S.E.2d 539 (Ct. App 2008)

case teaches nothing about the matter before this Court. Procedurally, the case is easily
distinguished because it involved an appeal following a trial on the merits and not a hearing on a
rule to show cause petition. Id. 376 S.C. at 590, 658 S.E. 2d at 542. Also, nothing about the
contract in that case is factually similar to the contract language at issue here. At issue in Silver
was a contract for the construction of a pool, spa and water feature and it sheds no light on the
meaning of the contract terms between the Appellant and the Respondents. Id. 376 S.C. at 591,
658 S.E. 2d at 542.

Finally, even if the Court accepts that the contract is unambiguous and only requires
payment of fees for actual construction costs incurred, Respondents are still entitled to maintain
their claim under the Mechanic’s Lien statute on equitable grounds because Appellant consented
to, accepted, and benefitted from all labor performed by Respondents. Under the Lien statute,

“[a] person to whom a debt is due for labor performed or furnished or for materials furnished and
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actually used in the erection, alteration, or repair of a building or structure upon real estate” is
entitled to claim a lien “by virtue of an agreement with, or by consent of, the owner of the building
or structure” (emphasis added). S.C. Code Ann. 29-5-10. The consent required from the owner
of land or one acting under the owner's authority to establish a mechanic's lien is more than the
mere granting of permission for work to be conducted on one's property; or the mere knowledge
that work was being performed on one's land. Furthermore, although the statute does not require
an express contract, consent that indicates an agreement that the owner of the land shall be, or may

be, liable for the materials or labor is required. F&D Elec. Contractors, Inc. v. Powder Coaters,

Inc., 350 S.C. 454, 456, 567 S.E.2d 842, 842 (2002).

Here, Appellant and Mrs. Holtham were actively engaged with Respondents in the
preparation of the design work outlined in the engagement letter. The evidence submitted in
opposition to the Petition shows the following significant, active participation by Appellant in the
design work that is the subject of the Lien and Appellant’s acceptance of responsibility to pay for
that work:

o 3/25/22 initial site meeting between Appellant, Mrs. Holtham, and Mr. Keyes
during which ideas for renovation were discussed and Mr. Keyes informed them
that renovation costs were typically 300 to 400 per sq foot;

o 3/31/22 Respondents sent confirming letter with description of the scope of services
and a fee based on 10% of the construction costs (Ex. D to Response, Letter from
Glenn Keyes Architects to Holthams, R. pp. ) ;

o 4/1/22 Appellant sent email back accepting those terms including the fee (Ex. D to
Response, Email from Frank Holtham, R. pp. __);

o Respondents prepared a demolition plan and a plan for the interior floor plan
modifications and presented those to Appellant during meeting on May 12th (Ex.
G and H to Response, Demolition and Interior Plans, R. pp. __);

o Appellant sent comments to plans to Respondents which included addition of an
elevator and so Respondents modified the plans and sent them back to Appellant
for his review (See June 2, 2022 email from Respondents included as part of Ex. D
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in Response, R. pp. );

o Appellant and Mrs. Holtham met with Respondents on site again on June 17, 2022.
At that time, Mr. and Mrs. Holtham were pleased with the plans and wanted to
move forward as quickly as possible. (see June 10, 2022 Email from Mrs. Holtham
included as part of Ex. D in Response, R. pp. __ ).

There is no indication in any of the evidence presented to this Court that Respondents
accepted the risk that the Appellant would not proceed with the project. Instead, the April 1,
2022, email from Appellant to Respondents acknowledged explicitly that Appellant would pay
Respondents for their services. The evidence demonstrates Appellant had much more than mere
knowledge that Respondents were performing the specific architectural services outlined in the
engagement letter. Throughout the engagement with Respondents, Respondents provided
Appellant with various design plans and revisions of those plans and communicated with Appellant
about the status of the project. This evidence demonstrates Appellant’s “consent” under S.C.
Code Ann. 29-5-10 to the labor performed by Respondents. Whether the engagement letter is
ambiguous or not, Respondents performed all work on the project with the knowledge, consent
and participation of Appellant and Appellant benefitted from the labor performed by Respondents.
As shown by the documents attached to the Response, Respondents completed approximately 90-
percent of construction drawings for the Property before Appellant decided to sell it instead of
renovating it. (Ex. J to Response, Drawings, R. pp. ). Of note, the Zillow listing for
Appellant’s sale of this Property advertises that “The hard work is done. Preliminary plans and
demolition are complete...” (Ex. K to Response, Zillow Listing, R. pp. __ ). Moreover,
Appellant paid two interim invoices, one in May and one in July, both of which indicated that
Respondents’ fee would be based on the construction costs to be determined. Respondents are

therefore entitled to maintain the Lien in an amount reflecting the claimed value of services
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performed — $94,402 — on these grounds.
c. The Master-in-Equity was not required to construe any ambiguity against the
Respondents when deciding if the contract was ambiguous or not.
As cited earlier, the construction of a contract which is ambiguous, or capable of more than

one construction, is a question of fact. Watson v. Underwood, 407 S.C. 443, 449, 756 S.E.2d 155,

158 (Ct. App. 2014). Where an agreement is ambiguous, the fact finder must determine the

parties' intent and enforce the contract to best fulfil that intent. Smith-Cooper v. Cooper, 344 S.C.

289, 543 S.E.2d 271, 274 (Ct.App.2001); Prestwick Golf Club, Inc. v. Prestwick Ltd. P’Ship., 331

S.C. 385, 503 S.E.2d 184, 187 (Ct.App.1998). In this context, the case upon which Appellant
most heavily relies as the basis for relief says specifically, “the judge to whom application for

relief if made may not try disputed facts.” Sea Pines Co. v. Kiawah Island Co., 268 S.C. 153,

157,232 S.E.2d 501, 502 (1977). The decision of disputed facts is for the jury. Id. Undaunted,
Appellant nonetheless urges this Court to apply a rule of construction to interpret an admittedly
ambiguous contract in his favor. This argument turns the summary judgment standard on its head
and is contrary to the explicit holding of the Sea Pines Co. case. Once Judge Scarborough ruled
that the contract is ambiguous, the fact finder must be permitted to sort through the disputed facts
and decide the intent of the parties.

Appellant’s reliance on the cases of Ecclesiastes Prod Ministries v. Outparcel Associates,

LLC and HK New Plan Exch. Prop Owner I, LLC v. Coker is misplaced because neither involved

an appeal from an order denying summary judgment. In Ecclesiastes Prod Ministries, the appeal

followed a directed verdict. Ecclesiastes Prod Ministries v. Outparcel Associates, LLC. 374 S.C.

483, 488, 649 S.E.2d 494, 496 (Ct. App. 2007). Similarly, in the HK New Plan case, that appeal
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followed the trial court’s decision to grant summary judgment. HK New Plan Exch. Prop Owner

L LLCv. Coker, 375 S.C. 18, 22, 649 S.E. 2d 181, 183 (Ct. App. 2007).

d. The Master-in-Equity properly concluded that Respondents provided labor as
required by the mechanic’s lien statute.

The Master-in-Equity properly concluded that Respondents provided labor as required by
S.C. Code Ann. Sec 29-5-10. In support of his argument that the Court below erred, Appellant

cites the case of George A.Z Johnson v. Barnhill, 279 S.C. 242,306 S.E.2d 216 (1983). However,

the excerpt from the Johnson case supports the Master’s decision. In Johnson, the Respondent

was a land surveyor who filed a mechanic’s lien for surveying work. Id. 279 S.C. at 243, 306
S.E.2d at 217. At the time that the work was performed by Johnson, the mechanic’s lien statute
did not specifically grant a lien to surveyors. In support of its argument that the surveying work
was nonetheless included within the definition of work under the lien statute, Johnson cited the

cases of Williamson v. Hotel Melrose, 110 S.C. 1,96 S.E. 407, and Sea Pines Co. v. Kiawah Island

Co., 268 S.C. 153, 232 S.E.2 501. As noted by the Johnson decision, the Williamson case

extended the “lien to the work of architects”. The Sea Pines case found that the lien statute
covered the “supervision of the planning and development of the project.” Appellant cites a
discussion of those cases in the Johnson case apparently for the proposition that Respondents’
work would constitute work under the Mechanic’s Lien statute if they furnished plans and also
supervised or otherwise participated directly in the construction process. This interpretation is
inconsistent with the cases cited and South Carolina law.

Persons who perform work on a property have rights to file a Mechanic’s Lien for sums

they claim which are not for labor performed or furnished and actually used in the erection,
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alteration, or repair of the home. “The legislature has expanded the scope of
the mechanic's lien statute to cover persons performing a component of the labor necessary to
complete construction and development projects, even though ‘the labor performed [did not] go

into something which has attached to and become a part of the real estate.”” Greens of Rock Hill,

LLC v. Rizon Commer. Contracting, Inc., 411 S.C. 152, 158, 766 S.E.2d 876, 879 (Ct. App.

2014). Preparing and modifying drawings and proposed plans for the renovations are “labor”
under the Mechanic’s Lien statute. Construction administration services are also a type
of labor for which a mechanic's lien may be filed under the mechanic's lien statute. Spriggs Grp.,
P.C. v. Slivka, No. 2013-UP-497, 2013 S.C. App. Unpub. LEXIS 617 (Ct. App. Feb. 6, 2013)

(citing Williamson v. Hotel Melrose, 110 S.C. 1, 96 S.E. 407 (1918)). For purposes of

Respondents’ claim under the Lien statute, it is immaterial that the work to make the plans a reality
was not completed. Respondents’ architectural services constitute a component of labor
necessary to complete the project, even if it was not actually used in the erection, alteration, or
repair of the home, due to the Project being terminated by the Appellant. Appellant’s argument
that Respondents are only entitled to payment of a percentage of construction costs incurred, even
though Respondents performed substantially all their services prior to construction beginning,
creates an absurd result. If anything, Appellant’s argument only shows that the amount due is

disputed and that an order vacating the Lien is therefore not warranted. See e.g. Black v. Haile,

270 S.C. 93, 95, 240 S.E.2d 646, 647 (1978) (finding it “readily apparent that there are genuine
issues of material fact in dispute” where the amount owed depended upon which of the allegations
of the respective parties are to be believed). In the Black case, the Supreme Court found the lower

court erred in dissolving the lien under the Sea Pines framework. Black, 270 S.C. 93, 96, 240
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S.E.2d 646, 647. Likewise in this case, such disputed facts are questions for the jury to decide in
the pending action filed to foreclose the lien.

Moreover, the Respondents’ scope of work as described in the March 31, 2022, letter
included services directly engaged with the implementation of the plans. Specifically, the work
that Respondents were hired to perform included consultation with the contractor during
construction and review and approval of construction draws. (Ex. A to Petition, March 31, 2022
Letter from Glenn Keyes Architects, R. pp. ). Appellant’s argument that Respondents are not
entitled to a lien because they did not complete their scope of work under the engagement letter
fails for several reasons. First, that argument ignores that the project was terminated at the sole
direction of Appellant after the demolition work was completed. This cannot be a basis for
terminating the lien because Respondents submitted ample evidence that any work not completed
by Respondents was due to the Appellant’s direction to stop work on the Project. In Mozingo &

Wallace Architects, L.L.P. v. Patricia Grand, L.td. P'ship, 379 S.C. 478, 666 S.E.2d 267 (Ct. App.

2008), the Court in this action to enforce a mechanic’s lien rejected a client’s argument that the
architect’s failure to perform certain services barred recovery where an architect never made six
revisions requested by the client, but the architect testified that all of the changes were to be
addressed in the second phase of the base contract. Similar to the present case, since the client
ordered the architect to stop work before the second phase, the client's own acts prevented
the architect from completing the revisions. Mozingo, 379 S.C. 478, 484, 666 S.E.2d 267, 270,

see also Moon v. Jordan, 301 S.C. 161, 164, 390 S.E.2d 488, 490 (Ct. App. 1990) ("Generally, if

a party by his contract charges himself with an obligation possible to be performed, he must make

it good unless its performance is rendered impossible by an act of God, the law, or other party."
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(emphasis in original)). The Respondents presented evidence that they fulfilled their duties under
the agreement with Appellant. Of note, the Zillow listing for Appellant’s sale of this Property
advertises that “The hard work is done. Preliminary plans and demolition are complete...” (Ex.
K to Response, Zillow Listing, R. pp. __ ). Appellant’s argument that the Lien should be
dismissed due to Respondents’ failure to perform services under the engagement letter is incorrect
as a matter of law.
IV. CONCLUSION
Based upon the forgoing, the Respondents request an order affirming the decision of the

Master-in-Equity denying the Petition and dismissing the Rule to Show Cause.

June 26, 2023
s/John A. Massalon
John A. Massalon, Esquire (SC Bar #10279)
Carissa Steichen Land, Esquire (SC Bar #104264)
WILLS MASSALON & ALLEN LLC
Post Office Box 859
Charleston, South Carolina 29402
(843) 727-1144
jmassalon@wmalawfirm.net
csteichen@wmalawfirm.net

Attorneys for Respondents
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE CHARLESTON COUNTY
Court of Common Pleas

Mikell R. Scarborough, Master-in-Equity

Appellate Case No.: 2023-000649
Civil Action No.: 2023-CP-10-00665

Frank Holtham, as Trustee of the Holtham
SC Realty Trust, dated APril 12, 2022, .......cccooiiiieiieie e Appellant,

Glenn F. Keyes and Glenn Keyes ArchiteCts LLC, .......ccocviiiiiiiiieneneceseeees Respondents.

RESPONDENTS’ DESIGNATION OF MATTER
TO BE INCLUDED IN THE RECORD ON APPEAL

Respondents propose the following to be included in the Record on Appeal:

Verified Petition for Rule to Show Cause with exhibits, February 9, 2023

Rule to Show Cause, February 14, 2023

Verified Response to Petition for Rule to Show Cause with exhibits, February 28, 2023
Transcript of Hearing on March 2, 2023, pages 3 to 44

Order, March 29, 2023

Motion to Reconsider, Alter or Amend, April 7, 2023

Order Denying Motion to Reconsider, Alter or Amend, April 17, 2023

Noook~wbdPE

Counsel certifies that this Designation contains no matter which is irrelevant to this appeal.
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June 26, 2023
s/John A. Massalon
John A. Massalon, Esquire (SC Bar #10279)
Carissa Steichen Land, Esquire (SC Bar #104264)
WILLS MASSALON & ALLEN LLC
Post Office Box 859
Charleston, South Carolina 29402
(843) 727-1144
jmassalon@wmalawfirm.net
csteichen@wmalawfirm.net

Attorneys for Respondents
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE CHARLESTON COUNTY
Court of Common Pleas

Mikell R. Scarborough, Master-in-Equity

Appellate Case No.: 2023-000649
Civil Action No.: 2023-CP-10-00665

Frank Holtham, as Trustee of the Holtham

SC Realty Trust, dated April 12, 2022, .......cooiieiiiiiieeiieie ettt Appellant,
V.
Glenn F. Keyes and Glenn Keyes Architects LLC, ......ccccoevieriiiiniiniieieeieeieee Respondents.
PROOF OF SERVICE

I certify that the Initial Brief of Respondents and Designation of Matter to be Included in
the Record on Appeal were served upon Appellant via e-mail to counsel of record listed below on
June 26, 2023. A copy of the service e-mail is attached hereto as Exhibit A.

Benjamin C. Bruner, Esquire

Bruner, Powell, Wall & Mullins, LLC
Post Office Box 61110

Columbia, SC 29260

(803) 252-7693
bbruner@BrunerPowell.com
Attorneys for Appellant

s/John A. Massalon
John A. Massalon, Esquire (SC Bar #10279)
Carissa Steichen Land, Esquire (SC Bar #104264)
WILLS MASSALON & ALLEN LLC
Post Office Box 859
Charleston, South Carolina 29402
(843) 727-1144
jmassalon@wmalawfirm.net
csteichen@wmalawfirm.net
Attorneys for Respondents
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EXHIBIT "A"

Charline Barrasso

From: Charline Barrasso

Sent: Monday, June 26, 2023 3:52 PM

To: Benjamin C. Bruner, Esquire (bbruner@BrunerPowell.com)

Cc: John A. Massalon; Bridget Steele

Subject: 2023-000649; Frank Holtham, et al. v. Glenn F. Keyes, et al.

Attachments: 20230626 Initial Brief of Respondents.pdf; 20230626 Respondents' Designation of Matter.pdf
Mr. Bruner,

Good afternoon. Attached please find the Initial Brief of Respondents and Designation of Matter to be Included in the
Record on Appeal. Service is being provided via email only. If you would like hard copies, please let me know and | will
be happy to mail them to you.

Thank you,

Charline L. Barrasso, Paralegal

Wills Massalon & Allen LLC

cbarrasso@wmalawfirm.net

Post Office Box 859 97 Broad Street

Charleston, SC 29402 Charleston, SC 29401

(843) 727-1144 Main Telephone

(843) 727-7696 Facsimile

http://www.wmalawfirm.net
This electronic message contains information which may be confidential or privileged and is for the use of the individual or entity named above. If
you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the contents of this message is prohibited. If you

have received this electronic transmission in error, please notify us immediately. Please be advised that US federal tax advice contained in this
communication is not intended to or written to be used, and cannot be used, for the purpose of (1) avoiding penalties under the IRS or (2) promoting,
marketing, or recommending to another party any transaction or matter addressed herein.







