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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

IN THE COURT OF COMMON PLEAS 
THE FIFTEENTH JUDICIAL CIRCUIT 
CASE NO.  2018-CP-26-03173 

Frederick E. Brown, et al., 

 

Plaintiffs, 

vs. 

Jeffery L. Richardson, et al., 

 

Defendants. 

Myrtle Beach Resort Homeowners’ 

Association, Inc., 

 

Nominal Defendant. 

 

 
 
 
 

 

ORDER  

 

This case is before the Court on Plaintiffs’ Motion for Temporary Corporate Custodian to 

Operate and Manage Myrtle Beach Resort Homeowners’ Association, Inc. (“MBRHOA”).  The 

motion was argued before the Court at the Horry County Courthouse in Conway, South Carolina, 

on December 12, 2018.  Present before the Court was Howell V. Bellamy, III, Esquire for the 

Plaintiffs, Molly Hughes Cherry, Esquire for the Defendants, and Nicholas J. Rivera, Esquire for 

the Nominal Defendant.  During the hearing, this Court heard testimony from Robert E. Lee, 

Esquire, corporate counsel for the MBRHOA.  For the reasons stated below, the Motion is 

DENIED as to Plaintiffs’ request for a Temporary Custodian and GRANTED as to Plaintiffs’ 

request for equitable relief.   
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The MBRHOA is comprised of four (4) individual condominium associations within the 

Myrtle Beach Resort:  (1) Myrtle Beach Resort Horizontal Property Regime (“HPR”); (2) Myrtle 

Beach Resort Ocean Front Spa Horizontal Property Regime (“Ocean Front Spa”); (3) 

Renaissance Tower Horizontal Property Regime, Inc. (“Renaissance Tower”); and (4) Myrtle 

Beach Resort Five Seasons Centre Council of Co-Owners, Inc. (“Five Seasons Centre”).  Each 

individual condominium association elects a member from its Board to serve on the Board of 

Directors for the MBRHOA.  

Plaintiffs’ motion was filed before this Court based on the premise that the four (4) 

directors of the MBRHOA are deadlocked in the management of the corporation’s affairs, the 

directors and members are unable to break the deadlock, and the corporation is suffering or will 

suffer irreparable injury unless this Court grants relief.  After careful review of the pleadings, the 

motion, submissions of the parties, arguments of counsel, exhibits, and testimony, it is apparent 

to the Court that the MBRHOA has an imminently serious problem in that the Board of Directors 

cannot fulfill their duties to the Members of the MBRHOA.  Thus, this Court hereby invokes its 

equitable powers and appoints Kenneth R. Moss, Esquire1 as a fifth (5th) Board of Director for 

the MBRHOA during the pendency of this action with full power and authority to vote and assist 

the Board in establishing officers to immediately have the power to sign and bind insurance 

coverage for the Members, as this is the most immediate problem.  It is hereby ordered that this 

must take place within fifteen (15) days of the date of this Order.  Furthermore, Mr. Moss is to 

continue to assist the Board as a fifth (5th) Board of Director with full power and authority to 

vote to address other immediate problems involving the MBRHOA.  

                                                           

1 Mr. Moss is an attorney with the law firm of Wright, Worley, Pope, Ekster & Moss located at 628 A Sea Mountain 

Highway, North Myrtle Beach, 29582. 
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It is ordered that Mr. Moss is to be paid $250.00 per hour for his services during the 

pendency of this action.  The MBRHOA shall ensure that Mr. Moss is provided the same 

insurance coverage that other Board of Directors receive for their service and add him as an 

additional insured on their policy.2    

For the reasons set forth above, IT IS SO ORDERED. 

 

_________________________________ 
         The Honorable William H. Seals, Jr. 
         

 

December _____, 2018 

______________, South Carolina 

  

 

 

 

 

                                                           

2
 For all intents and purposes, Mr. Moss is a director under S.C. Code § 33-31-180.       
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MYRTLE BEACH RESORT OWNERS ASSOCIATION
           PERCENTAGE OF INTEREST PERCENTAGE INTEREST PER DEFENDANT'S
            PER THE RECORDED CCRS DEMAND  COMPARISON

CCRs Defendants

Sub‐Assn  Unit Sub‐Assn  Unit Per Unit Per Unit
Condos Comm Total Percentage Percentage Percentage Percentage Annual  Annual 

SUB ASSOCIATION Units Units Units Interest Interest Interest Interest Cost Cost

Five Seasons (FS) 156   5 161 15.9406% 0.0990% 25.0000% 0.1553% $99.00 $155.30

Bldg A (HPR) 251 0 251 24.8515% 0.0990% 25.0000% 0.0996% $99.00 $99.60

Ocean Front Spa (OFS) 267 4 271 26.8317% 0.0990% 25.0000% 0.0923% $99.00 $92.30

Renaisance Tower (RT) 322 5 327 32.3762% 0.0990% 25.0000% 0.0765% $99.00 $76.50

    Totals 996 14 1010 100.0000% 100.0000%

NOTE 1 While the total percentage interest for each Sub‐Assn is different NOTE 2 Using hypothetical Master Annual Budget
the percentage of each unit in the Sub‐Assn is exactly the same of $1,000 and applying the Unit Percentage
as in every other Sub‐Assn. per the CCRs and per the Defendant's

demand, shows how per unit cost changes
    to the advantage of the defendants.
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STATE OF SOUTH CAROLINA 
 
COUNTY OF HORRY 

IN THE COURT OF COMMON PLEAS 
FIFTEENTH JUDICIAL CIRCUIT 

 
 

FREDERICK E. BROWN, ET AL., 

Plaintiffs, 

vs. 

JEFFERY L. RICHARDSON, ET AL. 

Defendants. 

MYRTLE BEACH RESORT 
HOMEOWNERS’ ASSOCIATION, INC., 
  

Nominal Defendant. 
 

CIVIL CASE NO. 2018-CP-26-03173 

 

ANSWER OF DEFENDANTS  
NANCY L. MOORE AND  

JIM PERKINS TO  
AMENDED MEMBERS’  

DERIVATIVE COMPLAINT  

 
 

Defendants Nancy L. Moore and Jim Perkins (together referred to hereinafter as 

“Defendants”), by and through their undersigned counsel, in answer to the Amended Complaint 

(the “Amended Complaint”) of Plaintiffs filed herein, would allege and show unto this Honorable 

Court as follows: 

1. Defendants deny each and every allegation of the Amended Complaint not 

hereinafter specifically admitted.      

2. Defendants lack knowledge and information sufficient to form a belief as to the 

allegations of Paragraphs 1, 2, 3, 4, 5, 6 and 7 of the Amended Complaint and therefore, deny the 

same and demand strict proof thereof.  

3. Defendants admit the allegations of Paragraph 8 of the Amended Complaint.    

4. Defendants deny, upon information and belief, the allegations of Paragraph 9 of the 

Amended Complaint. 

5. As to the allegations of Paragraph 10 of the Amended Complaint, Defendants admit 

that Nancy Moore is a resident of Horry County, that she is a current member of the Boards of 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 M

ar 16 4:26 P
M

 - H
O

R
R

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
2603173

0827



 2  

Directors for the Myrtle Beach Resort Homeowners’ Association, Inc. (“MBRHOA”) and Ocean 

Front Spa, and that she owns the listed units. Defendants further admit that Ms. Moore acted in 

good faith in her capacity as a member of the MBRHOA Board and deny any remaining allegations 

of Paragraph 10 of the Amended Complaint.  

6. As to the allegations in Paragraph 11 of the Amended Complaint, Defendants deny 

that Jim Perkins is a resident of Nevada, but admit that he is a former member of the Board of 

Directors for the MBRHOA and the Ocean Front Spa. Defendants further admit that Mr. Perkins 

acted in good faith in his capacity as a member of the MBRHOA Board and deny any remaining 

allegations of Paragraph 11 of the Amended Complaint.  

7. Defendants deny the allegations of Paragraph 12 of the Amended Complaint. 

8. The allegations of Paragraph 13 of the Amended Complaint constitute conclusions 

of law to which Defendants are neither required to admit or deny.  

9. The allegations of Paragraph 14 of the Amended Complaint constitute Plaintiffs’ 

characterization of their claims and thus, require no response. To the extent a response is required, 

Defendants deny that this action is a proper derivative action under South Carolina Rule 23(b)(1) 

or S.C. Code Ann. §33-7-400 or §33-31-630. 

10. The allegations of Paragraph 15 of the Amended Complaint constitute conclusions 

of law to which Defendants are neither required to admit or deny. To the extent a response is 

required, Defendants deny that this is a proper derivative action, deny all allegations and 

implications of wrongdoing, deny liability to Plaintiffs and deny that Plaintiffs are entitled to any 

relief.  

11. Defendants deny the allegations of Paragraph 16 of the Amended Complaint as 

stated. 
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12. The allegations of Paragraph 17 of the Amended Complaint constitute conclusions 

of law to which Defendants are neither required to admit or deny. To the extent a response is 

required, Defendants deny the allegations of Paragraph 17 of the Amended Complaint. 

13. Defendants deny the allegations of Paragraph 18 of the Amended Complaint.  

14. Answering the allegations of Paragraph 19 of the Amended Complaint, Defendants 

admit that two letters are attached to the Amended Complaint as Exhibit “B-1” and “B-2”. All 

other allegations in Paragraph 19 of the Amended Complaint are denied. 

15. Defendants deny the allegations of Paragraphs 20 and 21 of the Amended 

Complaint.  

16. Answering the allegations of Paragraph 22 of the Amended Complaint, Defendants 

admit that a copy of the Myrtle Beach Resort Homeowners’ Association, Inc.’s Declaration of 

Covenants, Conditions and Restrictions and By-Laws is attached to the Amended Complaint as 

Exhibit “C”. Further Answering the allegations of Paragraph 22 of the Amended Complaint, 

Defendants crave reference to the Articles of Incorporation and the MBRHOA’s Declaration of 

Covenants, Conditions and Restrictions and By-Laws and deny any allegations or 

characterizations inconsistent therewith.  

17. Answering the allegations of Paragraph 23 of the Amended Complaint, Defendants 

crave reference to the MBRHOA’s governing documents and deny any allegations or 

characterizations inconsistent therewith.  

18. Answering the allegations of Paragraph 24 of the Amended Complaint, Defendants 

crave reference to the Four Individual Condominium Regimes’ governing documents and the 

MBRHOA’s governing documents and deny any allegations or characterizations inconsistent 

therewith or with established procedure and law.  
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19. Answering the allegations of Paragraph 25 of the Amended Complaint, Defendants 

crave reference to the Master Deeds of the Four Individual Condominium Regimes and deny any 

allegations or characterizations inconsistent therewith.  

20. Answering the allegations of Paragraph 26 of the Amended Complaint, Defendants 

crave reference to the Assignment of Rights described therein, and deny any allegations or 

characterizations inconsistent therewith.  

21. The allegations of Paragraph 27 of the Amended Complaint constitute conclusions 

of law to which no response is required. To the extent a response is required, Defendants crave 

reference to the Four Individual Regimes’ governing documents and the MBRHOA’s Declarations 

and By-Laws and deny any allegations or characterizations inconsistent therewith and with 

established law.  

22. Answering the allegations of Paragraphs 28 and 29 of the Amended Complaint, 

Defendants crave reference to Article II and Article IV of the MBRHOA’s By-Laws and deny any 

allegations or characterizations inconsistent therewith.  

AS TO THE FIRST CAUSE OF ACTION 
(Ultra Vires Acts and Reckless, Willful, and Wanton Conduct) 

23. Answering the allegations of Paragraph 30 of the Amended Complaint, Defendants 

reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim 

herein.  

24. Defendants deny the allegations of Paragraph 31 of the Amended Complaint. 

25. Answering the allegations of Paragraph 32 of the Amended Complaint, Defendants 

crave reference to Article IV, Section 4.1 of MBRHOA’s By-Laws and deny any allegations or 

characterizations inconsistent therewith.  
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26. Defendants deny the allegations of Paragraphs 33, 34, 35, and 36 of the Amended 

Complaint, including all subparts. 

AS TO THE SECOND CAUSE OF ACTION 
(Breach of Master HOA’s Declarations and By-Laws) 

 
27. Answering the allegations of Paragraph 37 of the Amended Complaint, Defendants 

reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim 

herein. 

28. The allegations of Paragraph 38 of the Amended Complaint constitute conclusions 

of law to which Defendants are neither required to admit or deny. To the extent a response is 

required, Defendants deny all allegations and implications of wrongdoing and deny liability to 

Plaintiffs and/or the relief sough. Further Answering the allegations of Paragraph 38 of the 

Amended Complaint, Defendants crave reference to the MBRHOA’s Declaration of Covenants, 

Conditions and Restrictions and By-Laws and deny all allegations and characterizations 

inconsistent therewith. Defendants deny any remaining allegations of said Paragraph.  

29. Regarding the allegations of Paragraph 39 of the Amended Complaint, Defendants 

crave reference to the Declaration of Covenants, Conditions and Restrictions for the MBRHOA 

and deny any allegations or characterizations inconsistent therewith.  

30. Defendants deny the allegations of Paragraphs 40 and 41 of the Amended 

Complaint.  

AS TO THE THIRD CAUSE OF ACTION 
(Declaratory Judgment) 

31. Answering the allegations of Paragraph 42 of the Amended Complaint, Defendants 

reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim 

herein. 
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32. The allegations of Paragraph 43 of the Amended Complaint constitute Plaintiffs’ 

characterization of this action and further constitute conclusions of law to which Defendants are 

neither required to admit or deny. To the extent a response is required, Defendants deny that 

Plaintiffs are entitled to requested relief.  

33. Defendants admit the allegations of Paragraph 44 of the Amended Complaint and 

crave reference to the referenced statute.  

34. The allegations of Paragraph 45 of the Amended Complaint constitute conclusions 

of law to which Defendants are neither required to admit or deny. To the extent a response is 

required, Defendants deny the allegations of Paragraph 45 of the Amended Complaint.  

35. Defendants deny the allegations of Paragraph 46 of the Amended Complaint.  

36. Answering the allegations of Paragraph 47 of the Amended Complaint, Defendants 

deny all allegations of wrongdoing (including all subparts a-f) and further deny that Plaintiffs are 

entitled to the requested judicial determinations or any relief whatsoever.  

37. Defendants deny the allegations of Paragraph 48 of the Amended Complaint.  

AS TO THE FOURTH CAUSE OF ACTION 
(Injunctive Relief) 

38. Answering the allegations of Paragraph 49 of the Amended Complaint, Defendants 

reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim 

herein.  

39. Answering the allegations of Paragraph 50 of the Amended Complaint, Defendants 

crave reference to the filings in the referenced lawsuit and deny all allegations and 

characterizations inconsistent therewith. Defendants deny all remaining allegations of Paragraph 

50 of the Amended Complaint.  
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40. Answering the allegations of Paragraph 51 of the Amended Complaint, Defendants 

admit that a copy of the Master-in-Equity’s Order dated November 28, 2017 is attached to the 

Amended Complaint as Exhibit “E”. Further answering the allegations of Paragraph 51 of the 

Amended Complaint, Defendants crave reference to the Master-in-Equity’s Order dated November 

28, 2017 and deny all allegations and characterizations inconsistent therewith.   

41. Defendants deny the allegations of Paragraphs 52 and 53 of the Amended 

Complaint.  

42. The allegations of Paragraph 54 of the Amended Complaint constitute conclusions 

of law to which Defendants are neither required to admit or deny. To the extent a response is 

required, Defendants crave reference to Article IV of the MBRHOA’s Declarations and By-Laws 

and deny all allegations and characterizations inconsistent therewith. Defendants deny all 

remaining allegations of said Paragraph.  

43. Answering the allegations of Paragraph 55 of the Amended Complaint, Defendants 

admit only that the Affidavits or Daniel L. Patrick and Michael R. Parades are attached to the 

Amended Complaint as Exhibit “F” and Exhibit “G”. Defendants deny all remaining allegations 

of Paragraph 55 of the Amended Complaint.  

44. Answering the allegations of Paragraph 56 of the Amended Complaint, Defendant 

deny all allegations and implications of wrongdoing and deny that Plaintiffs are entitled to the 

requested injunctive relief or any relief whatsoever.  

45. Defendants deny the allegations of Paragraphs 57 and 58 of the Amended 

Complaint. 
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AS TO THE FIFTH CAUSE OF ACTION 
(Judicial Dissolution of Myrtle Beach Resort Homeowners Association, Inc., or reasonable 

alternatives to dissolution) 
 

46. Answering the allegations of Paragraph 59 of the Amended Complaint, Defendants 

reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim 

herein.  

47. The allegations of Paragraphs 60, 61, and 62 of the Amended Complaint constitute 

Plaintiffs’ characterization of this action and further constitute conclusions of law to which 

Defendants are neither required to admit or deny. To the extent a response is required, Defendants 

deny that Plaintiffs are entitled to the requested relief.  

48. Defendants admit the allegations of Paragraphs 63, 64, and 65 of the Amended 

Complaint. 

49. Defendants deny the allegations of Paragraph 66 of the Amended Complaint. 

50. The allegations of Paragraph 67 of the Amended Complaint constitute conclusions 

of law to which Defendants are neither required to admit or deny.  

51. Defendants deny the allegations of Paragraphs 68 and 69 of the Amended 

Complaint, including all subparts.   

52. The allegations of Paragraphs 70 and 71 of the Amended Complaint constitute 

conclusions of law to which Defendants are neither required to admit or deny. To the extent a 

response is required, Defendants deny all allegations and implications of wrongdoing, deny 

liability to Plaintiffs and deny that Plaintiffs are entitled to any relief.  

53. The allegations of Paragraphs 72, 73, and 74 of the Amended Complaint constitute 

Plaintiffs’ characterization of their claims and thus, require no response. To the extent a response 

is required, Defendants deny Plaintiffs are entitled to the consideration requested. 
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54. The allegations of Paragraph 75 of the Amended Complaint constitute Plaintiffs’ 

characterization of their claims and thus, require no response. To the extent a response is required, 

Defendants deny Plaintiffs are entitled to the relief requested. 

AS TO THE SIXTH CAUSE OF ACTION 
(Injunctive Relief) 

 
55. Answering the allegations of Paragraph 76 of the Amended Complaint, Defendants 

reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim 

herein.  

56. The allegations of Paragraph 77 of the Amended Complaint constitute Plaintiffs’ 

characterization of their claims and thus, require no response. To the extent a response is required, 

Defendants deny Plaintiffs are entitled to the relief requested. 

57. Defendants deny the allegations of Paragraphs 78 and 79 of the Amended 

Complaint. 

58. The allegations of Paragraph 80 of the Amended Complaint constitute Plaintiffs’ 

characterization of their claims and thus, require no response. To the extent a response is required, 

Defendants deny Plaintiffs are entitled to the relief requested. 

59. Defendants deny Plaintiffs’ prayer for relief. 

FIRST AFFIRMATIVE DEFENSE 
(Failure to State a Claim) 

 
60. Plaintiffs’ Amended Complaint should be dismissed, in whole or in part, to the 

extent it fails to state a claim upon which relief can be granted and should be dismissed pursuant 

to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.  
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SECOND AFFIRMATIVE DEFENSE 
(Good Faith) 

 
61. Defendants acted at all times in good faith, without malice in their actions, and with 

a proper business purpose and judgment.  

THIRD AFFIRMATIVE DEFENSE 
(Prior Breach) 

 
62. The Amended Complaint is barred to the extent that Plaintiffs failed to uphold their 

contractual obligations. 

FOURTH AFFIRMATIVE DEFENSE 
(Affirmation) 

63. Defendants allege that all actions taken by them were ratified and affirmed, and 

Defendants plead affirmation as a complete defense to Plaintiffs’ claims. 

FIFTH AFFIRMATIVE DEFENSE 
(Director Immunity) 

 
64. Defendants are immune from this lawsuit pursuant to S.C. Code Ann. § 33-31-834. 

SIXTH AFFIRMATIVE DEFENSE 
(Legal Claims to be Tried by Judge) 

 
65. Defendants assert that certain of Plaintiffs’ claims against Defendants contain legal 

claims to be tried by a judge not a jury. 

SEVENTH AFFIRMATIVE DEFENSE 
(Failure to Satisfy Rule 23(b)(1), SCRCP) 

66. The Amended Complaint fails to satisfy the pleadings requirements and have failed 

to comply with pre-suit demand and other fundamental requirements necessary to bring this 

derivative action pursuant to Rule 23(b)(1) of the South Carolina Rules of Civil Procedure.  

67. Further, Plaintiffs are not appropriate representatives are otherwise not entitled to 

prosecute a derivative claim under Rule 23(b)(1) of the South Carolina Rules of Civil Procedure. 
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Specifically, Plaintiffs cannot fairly and adequately represent the interests of the membership they 

purport to represent and the relief they request is antagonistic to the best interests of the MBRHOA 

and therefore, this purported derivative action should be dismissed as a matter of law.   

EIGHTH AFFIRMATIVE DEFENSE 
(Injunctive Relief Improper) 

68. Plaintiffs’ claim for an injunctive relief is barred due to the Plaintiffs’ inability to 

establish the necessary elements: (1) irreparable harm; (2) likelihood of success on the merits and 

(3) an inadequate remedy at law.  

NINTH AFFIRMATIVE DEFENSE 
(Business Judgment) 

 
69. The Business Judgement Rule bars the claims alleged against Defendants.  

TENTH AFFIRMATIVE DEFENSE 
(Equitable Defenses) 

 
70. Plaintiffs’ claims are barred by one, or more, of the equitable doctrine of waiver, 

laches, estoppel and/or unclean hands.  

ELENVENTH AFFIRMATIVE DEFENSE 
(Advice of Counsel) 

 
71. To the extent Defendants relied on the advice of counsel after disclosure of all 

pertinent facts, such reliance serves to defeat any claim of intentional, willful or reckless conduct.  

TWELFTH AFFIRMATIVE DEFENSE 
(Punitive Damages Inappropriate) 

 
72.  Plaintiffs fail to state any basis upon which punitive damages are recoverable 

against Defendants and accordingly, Plaintiffs’ prayer for such damages should be dismissed 

and/or stricken from the Amended Complaint pursuant to Rules 12(b)(6) and/or 12(f) of the South 

Carolina Rules of Civil Procedure. Moreover, Plaintiffs’ claim for recovery of punitive damages 
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is barred by the South Carolina Constitution and the Constitution of the United States, because no 

reasonable and well-defined limits are placed on such punitive damages award; because the award 

and payment of punitive damages would constitute an imposition of punishment on Defendants 

without adequate notice of the substantive rules governing the conduct giving rise to such punitive 

damages. 

73. Defendant requests trial bifurcation on the issues of actual damages and punitive 

damages, pursuant to S.C. Code Ann. §15-32-520. Further, Defendant pleads all defenses, 

limitations on damages, and other privileges codified at S.C. Code Ann. §15-32-520 and §15-32-

530.  

THIRTEENTH AFFIRMATIVE DEFENSE 
(Reservation of Rights) 

 
74. Defendants hereby give notice that they reserve the right to assert, and do not waive, 

any additional or further defenses as may be revealed by additional information acquired during 

discovery or otherwise, and reserves the right to amend this Answer to asset any such defenses.  

WHEREFORE, Defendants pray to the Court that:  

1. Plaintiffs’ Amended Complaint be dismissed with prejudice; 

2. Judgement be entered in favor of Defendants;  

3. Plaintiffs recover nothing from Defendants;  

4. Plaintiffs’ requested judicial determinations be denied;  

5. Plaintiffs’ request for an injunction be denied;  

6. The costs of this action be taxed against Plaintiffs and that Defendants recover their 

costs in defending this action, including, but not limited to, attorneys’ fees as 

allowed by law; and  
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 13  

7. The court grant Defendants such other and further relief as the Court may deem just 

and proper.  

 

s/ Molly Hughes Cherry 
Molly Hughes Cherry      SC Bar ID 11188 
R. Bruce Wallace             SC Bar ID 11653 
NEXSEN PRUET, LLC 
205 King Street, Suite 400 (29401) 
P.O. Box 486 
Charleston, South Carolina  29402 
Phone:  843.577.9440 
Facsimile:  843.414.8209 
mcherry@nexsenpruet.com 
bwallace@nexsenpruet.com 
 
ATTORNEYS FOR DEFENDANTS 
NANCY L. MOORE and JIM PERKINS 

16 March 2020  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF HORRY 

IN THE COURT OF COMMON PLEAS 
FIFTEENTH JUDICIAL CIRCUIT 

 
 

FREDERICK E. BROWN, ET AL., 

Plaintiffs, 

vs. 

JEFFERY L. RICHARDSON, ET AL. 

Defendants. 

MYRTLE BEACH RESORT 
HOMEOWNERS’ ASSOCIATION, INC., 
  

Nominal Defendant. 
 

CIVIL CASE NO. 2018-CP-26-03173 

 

ANSWER OF DEFENDANTS JEFFERY 
L. RICHARDSON AND PETER A. 

GRUSAUSKAS TO AMENDED 
MEMBERS’ DERIVATIVE 

COMPLAINT  

 
 

Defendants Jeffery L. Richardson and Peter A. Grusauskas (together referred to hereinafter 

as “Defendants”), by and through their undersigned counsel, in answer to the Amended Complaint 

(the “Amended Complaint”) of Plaintiffs herein, would allege and show unto this Honorable Court 

as follows: 

1. Defendants deny each and every allegation of the Amended Complaint not 

hereinafter specifically admitted.      

2. Defendants lack knowledge and information sufficient to form a belief as to the 

allegations of Paragraphs 1, 2, 3, 4, 5, 6 and 7 of the Amended Complaint and therefore, deny the 

same and demand strict proof thereof.  

3. Defendants admit the allegations of Paragraph 8 of the Amended Complaint.    

4. Defendants deny, upon information and belief, the allegations of Paragraph 9 of the 

Amended Complaint. 

5. As to the allegations of Paragraph 10 of the Amended Complaint, Defendants admit 

that Nancy Moore is current member of the Boards of Directors of the Myrtle Beach Resort 
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 2  

Homeowners’ Association, Inc. (“MBRHOA”) and Ocean Front Spa. Defendants lack knowledge 

and information sufficient to form a belief as to the remaining allegations of Paragraph 10 of the 

Amended Complaint and therefore, deny the same and demand strict proof thereof.  

6. As to the allegations in Paragraph 11 of the Amended Complaint, Defendants admit 

that Jim Perkins is a former member of the Board of Directors for the MBRHOA. Defendants lack 

knowledge and information sufficient to form a belief as to the remaining allegations of said 

Paragraph and therefore, deny the same and demand strict proof thereof.   

7. Defendants deny the allegations of Paragraph 12 of the Amended Complaint. 

8. The allegations of Paragraph 13 of the Amended Complaint constitute conclusions 

of law to which Defendants are neither required to admit or deny.  

9. The allegations of Paragraph 14 of the Amended Complaint constitute Plaintiffs’ 

characterization of their claims and thus, require no response. To the extent a response is required, 

Defendants deny that this action is a proper derivative action under South Carolina Rule 23(b)(1) 

or S.C. Code Ann. §33-7-400 or §33-31-630. 

10. The allegations of Paragraph 15 of the Amended Complaint constitute conclusions 

of law to which Defendants are neither required to admit or deny. To the extent a response is 

required, Defendants deny that this is a proper derivative action, deny all allegations and 

implications of wrongdoing, deny liability to Plaintiffs and deny that Plaintiffs are entitled to any 

relief.  

11. Defendants deny the allegations of Paragraph 16 of the Amended Complaint as 

stated. 
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 3  

12. The allegations of Paragraph 17 of the Amended Complaint constitute conclusions 

of law to which Defendants are neither required to admit or deny. To the extent a response is 

required, Defendants deny the allegations of Paragraph 17 of the Amended Complaint. 

13. Defendants deny the allegations of Paragraph 18 of the Amended Complaint.  

14. Answering the allegations of Paragraph 19 of the Amended Complaint, Defendants 

admit that two letters are attached to the Amended Complaint as Exhibit “B-1” and “B-2”. All 

other allegations in Paragraph 19 of the Amended Complaint are denied. 

15. Defendants deny the allegations of Paragraphs 20 and 21 of the Amended 

Complaint.  

16. Answering the allegations of Paragraph 22 of the Amended Complaint, Defendants 

admit that a copy of the Myrtle Beach Resort Homeowners’ Association, Inc.’s Declaration of 

Covenants, Conditions and Restrictions and By-Laws is attached to the Amended Complaint as 

Exhibit “C”. Further answering the allegations of Paragraph 22 of the Amended Complaint, 

Defendants crave reference to the Articles of Incorporation and the MBRHOA’s Declaration of 

Covenants, Conditions and Restrictions and By-Laws and deny any allegations or 

characterizations inconsistent therewith.  

17. Answering the allegations of Paragraph 23 of the Amended Complaint, Defendants 

crave reference to the MBRHOA’s governing documents and deny any allegations or 

characterizations inconsistent therewith.  

18. Answering the allegations of Paragraph 24 of the Amended Complaint, Defendants 

crave reference to the Four Individual Condominium Regimes’ governing documents and the 

MBRHOA’s governing documents and deny any allegations or characterizations inconsistent 

therewith or with established procedure and law.  
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 4  

19. Answering the allegations of Paragraph 25 of the Amended Complaint, Defendants 

crave reference to the Master Deeds of the Four Individual Condominium Regimes and deny any 

allegations or characterizations inconsistent therewith.  

20. Answering the allegations of Paragraph 26 of the Amended Complaint, Defendants 

crave reference to the Assignment of Rights and deny any allegations or characterizations 

inconsistent therewith.  

21. The allegations of Paragraph 27 of the Amended Complaint constitute conclusions 

of law to which no response is required. To the extent a response is required, Defendants crave 

reference to the Four Individual Regimes’ governing documents and the MBRHOA’s Declarations 

and By-Laws and deny any allegations or characterizations inconsistent therewith and with 

established law.  

22. Answering the allegations of Paragraphs 28 and 29 of the Amended Complaint, 

Defendants crave reference to Article II and Article IV of the MBRHOA’s By-Laws and deny any 

allegations or characterizations inconsistent therewith.  

AS TO THE FIRST CAUSE OF ACTION 
(Ultra Vires Acts and Reckless, Willful, and Wanton Conduct) 

23. Answering the allegations of Paragraph 30 of the Amended Complaint, Defendants 

reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim 

herein.  

24. Defendants deny the allegations of Paragraph 31 of the Amended Complaint. 

25. Answering the allegations of Paragraph 32 of the Amended Complaint, Defendants 

crave reference to Article IV, Section 4.1 of MBRHOA’s By-Laws and deny any allegations or 

characterizations inconsistent therewith.  
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 5  

26. Defendants deny the allegations of Paragraph 33, 34, 35, and 36 of the Amended 

Complaint, including all subparts. 

AS TO THE SECOND CAUSE OF ACTION 
(Breach of Master HOA’s Declarations and By-Laws) 

 
27. Answering the allegations of Paragraph 37 of the Amended Complaint, Defendants 

reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim 

herein. 

28. The allegations of Paragraph 38 of the Amended Complaint constitute conclusions 

of law to which Defendants are neither required to admit or deny. To the extent a response is 

required, Defendants deny all allegations and implications of wrongdoing and deny liability to 

Plaintiffs and/or the relief sough. Further answering the allegations of Paragraph 38 of the 

Amended Complaint, Defendants crave reference to the MBRHOA’s Declaration of Covenants, 

Conditions and Restrictions and By-Laws and deny all allegations and characterizations 

inconsistent therewith. Defendants deny any remaining allegations of said Paragraph.  

29. Regarding the allegations of Paragraph 39 of the Amended Complaint, Defendants 

crave reference to the Declaration of Covenants, Conditions and Restrictions for the MBRHOA 

and deny any allegations or characterizations inconsistent therewith.  

30. Defendants deny the allegations of Paragraphs 40 and 41 of the Amended 

Complaint.  

AS TO THE THIRD CAUSE OF ACTION 
(Declaratory Judgment) 

31. Answering the allegations of Paragraph 42 of the Amended Complaint, Defendants 

reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim 

herein. 
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 6  

32. The allegations of Paragraph 43 of the Amended Complaint constitute Plaintiffs’ 

characterization of this action and further constitute conclusions of law to which Defendants are 

neither required to admit or deny. To the extent a response is required, Defendants deny that 

Plaintiffs are entitled to requested relief.  

33. Defendants admit the allegations of Paragraph 44 of the Amended Complaint and 

crave reference to the statute quoted therein. 

34. The allegations of Paragraph 45 of the Complaint constitute conclusions of law to 

which Defendants are neither required to admit or deny. To the extent a response is required, 

Defendants deny the allegations of Paragraph 45 of the Complaint.   

35. Defendants deny the allegations of Paragraph 46 of the Amended Complaint.  

36. Answering the allegations of Paragraph 47 of the Amended Complaint, Defendants 

deny all allegations (including all subparts a-f) and further deny that Plaintiffs are entitled to the 

requested judicial determinations or any relief whatsoever.  

37. Defendants deny the allegations of Paragraph 48 of the Amended Complaint.  

AS TO THE FOURTH CAUSE OF ACTION 
(Injunctive Relief) 

38. Answering the allegations of Paragraph 49 of the Amended Complaint, Defendants 

reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim 

herein.  

39. Answering the allegations of Paragraph 50 of the Amended Complaint, Defendants 

crave reference to the filings in the referenced lawsuit and deny all allegations and 

characterizations inconsistent therewith. Defendants deny all remaining allegations of Paragraph 

50 of the Amended Complaint.  
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 7  

40. Answering the allegations of Paragraph 51 of the Amended Complaint, Defendants 

admit that a copy of the Master-in-Equity’s Order dated November 28, 2017 is attached to the 

Amended Complaint as Exhibit “E”. Further answering the allegations of Paragraph 51 of the 

Amended Complaint, Defendants crave reference to the Master-in-Equity’s Order dated November 

28, 2017 and deny all allegations and characterizations inconsistent therewith. 

41. Defendants deny the allegations of Paragraphs 52 and 53 of the Amended 

Complaint.  

42. The allegations of Paragraph 54 of the Amended Complaint constitute conclusions 

of law to which Defendants are neither required to admit or deny. To the extent a response is 

required, Defendants crave reference to Article IV of the MBRHOA’s Declarations and By-Laws 

and deny all allegations and characterizations inconsistent therewith. Defendants deny all 

remaining allegations of said Paragraph.  

43. Answering the allegations of Paragraph 55 of the Amended Complaint, Defendants 

admit only that the Affidavits or Daniel L. Patrick and Michael R. Parades are attached to the 

Amended Complaint as Exhibit “F” and Exhibit “G”. Defendants deny all remaining allegations 

of Paragraph 55 of the Amended Complaint.  

44. Answering the allegations of Paragraph 56 of the Amended Complaint, Defendant 

deny all allegations and implications of wrongdoing and deny that Plaintiffs are entitled to the 

requested injunctive relief or any relief whatsoever.  

45. Defendants deny the allegations of Paragraphs 57 and 58 of the Amended 

Complaint. 
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 8  

AS TO THE FIFTH CAUSE OF ACTION 
(Judicial Dissolution of Myrtle Beach Resort Homeowners Association, Inc., or reasonable 

alternatives to dissolution) 
 

46. Answering the allegations of Paragraph 59 of the Amended Complaint, Defendants 

reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim 

herein.  

47. The allegations of Paragraphs 60, 61, and 62 of the Amended Complaint constitute 

Plaintiffs’ characterization of this action and further constitute conclusions of law to which 

Defendants are neither required to admit or deny. To the extent a response is required, Defendants 

deny that Plaintiffs are entitled to the requested relief.  

48. Defendants admit the allegations of Paragraphs 63, 64, and 65 of the Amended 

Complaint. 

49. Defendants deny the allegations of Paragraph 66 of the Amended Complaint. 

50. The allegations of Paragraph 67 of the Amended Complaint constitute conclusions 

of law to which Defendants are neither required to admit or deny.  

51. Defendants deny the allegations of Paragraphs 68 and 69 of the Amended 

Complaint, including all subparts.   

52. The allegations of Paragraphs 70 and 71of the Amended Complaint constitute 

conclusions of law to which Defendants are neither required to admit or deny. To the extent a 

response is required, Defendants deny all allegations and implications of wrongdoing, deny 

liability to Plaintiffs and deny that Plaintiffs are entitled to any relief.  

53. The allegations of Paragraphs 72, 73, and 74 of the Amended Complaint constitute 

Plaintiffs’ characterization of their claims and thus, require no response. To the extent a response 

is required, Defendants deny Plaintiffs are entitled to the consideration requested. 
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54. The allegations of Paragraph 75 of the Amended Complaint constitute Plaintiffs’ 

characterization of their claims and thus, require no response. To the extent a response is required, 

Defendants deny Plaintiffs are entitled to the relief requested. 

AS TO THE SIXTH CAUSE OF ACTION 
(Injunctive Relief) 

 
55. Answering the allegations of Paragraph 76 of the Amended Complaint, Defendants 

reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim 

herein.  

56. The allegations of Paragraph 77 of the Amended Complaint constitute Plaintiffs’ 

characterization of their claims and thus, require no response. To the extent a response is required, 

Defendants deny Plaintiffs are entitled to the relief requested. 

57. Defendants deny the allegations of Paragraphs 78 and 79 of the Amended 

Complaint. 

58. The allegations of Paragraph 80 of the Amended Complaint constitute Plaintiffs’ 

characterization of their claims and thus, require no response. To the extent a response is required, 

Defendants deny Plaintiffs are entitled to the relief requested. 

59. Defendants deny Plaintiffs’ prayer for relief. 

FIRST AFFIRMATIVE DEFENSE 
(Failure to State a Claim) 

 
60. Plaintiffs’ Amended Complaint should be dismissed, in whole or in part, to the 

extent it fails to state a claim upon which relief can be granted and should be dismissed pursuant 

to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.  

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 M

ar 16 4:26 P
M

 - H
O

R
R

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
2603173

0848



 10  

SECOND AFFIRMATIVE DEFENSE 
(Good Faith) 

 
61. Defendants acted at all times in good faith, without malice in their actions, and with 

a proper business purpose and judgment.  

THIRD AFFIRMATIVE DEFENSE 
(Prior Breach) 

 
62. The Amended Complaint is barred to the extent that Plaintiffs failed to uphold their 

contractual obligations. 

FOURTH AFFIRMATIVE DEFENSE 
(Affirmation) 

 
63. Defendants allege that all actions taken by them were ratified and affirmed, and 

Defendants plead affirmation as a complete defense to Plaintiffs’ claims. 

FIFTH AFFIRMATIVE DEFENSE 
(Director Immunity) 

 
64. Defendants are immune from this lawsuit pursuant to S.C. Code Ann. § 33-31-834. 

SIXTH AFFIRMATIVE DEFENSE 
(Legal Claims to be Tried by Judge) 

 
65. Defendants assert that certain of Plaintiffs’ claims against Defendants contain legal 

claims to be tried by a judge not a jury. 

SEVENTH AFFIRMATIVE DEFENSE 
(Failure to Satisfy Rule 23(b)(1), SCRCP) 

66. The Amended Complaint fails to satisfy the pleadings requirements and have failed 

to comply with pre-suit demand and other fundamental requirements necessary to bring this 

derivative action pursuant to Rule 23(b)(1) of the South Carolina Rules of Civil Procedure.  

67. Plaintiffs are not appropriate representatives are otherwise not entitled to prosecute 

a derivative claim under Rule 23(b)(1) of the South Carolina Rules of Civil Procedure. 
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 11  

Specifically, Plaintiffs cannot fairly and adequately represent the interests of the membership they 

purport to represent and the relief they request is antagonistic to the best interests of the MBRHOA 

and therefore, this purported derivative action should be dismissed as a matter of law.   

EIGHTH AFFIRMATIVE DEFENSE 
(Injunctive Relief Improper) 

68. Plaintiffs’ claim for an injunctive relief is barred due to the Plaintiffs’ inability to 

establish the necessary elements: (1) irreparable harm; (2) likelihood of success on the merits and 

(3) an inadequate remedy at law.  

NINTH AFFIRMATIVE DEFENSE 
(Business Judgment) 

 
69. The Business Judgement Rule bars the claims alleged against Defendants.  

TENTH AFFIRMATIVE DEFENSE 
(Equitable Defenses) 

 
70. Plaintiffs’ claims are barred by one, or more, of the equitable doctrine of waiver, 

laches, estoppel and/or unclean hands.  

ELENVENTH AFFIRMATIVE DEFENSE 
(Advice of Counsel) 

 
71. To the extent Defendants relied on the advice of counsel after disclosure of all 

pertinent facts, such reliance serves to defeat any claim of intentional, willful or reckless conduct.  

TWELFTH AFFIRMATIVE DEFENSE 
(Punitive Damages Inappropriate) 

 
72.  Plaintiffs fail to state any basis upon which punitive damages are recoverable 

against Defendants and accordingly, Plaintiffs’ prayer for such damages should be dismissed 

and/or stricken from the Amended Complaint pursuant to Rules 12(b)(6) and/or 12(f) of the South 

Carolina Rules of Civil Procedure. Moreover, Plaintiffs’ claim for recovery of punitive damages 
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 12  

is barred by the South Carolina Constitution and the Constitution of the United States, because no 

reasonable and well-defined limits are placed on such punitive damages award; because the award 

and payment of punitive damages would constitute an imposition of punishment on Defendants 

without adequate notice of the substantive rules governing the conduct giving rise to such punitive 

damages. 

73. Defendant requests trial bifurcation on the issues of actual damages and punitive 

damages, pursuant to S.C. Code Ann. §15-32-520. Further, Defendant pleads all defenses, 

limitations on damages, and other privileges codified at S.C. Code Ann. §15-32-520 and §15-32-

530.  

THIRTEENTH AFFIRMATIVE DEFENSE 
(Reservation of Rights) 

74. Defendants hereby give notice that they reserve the right to assert, and do not waive, 

any additional or further defenses as may be revealed by additional information acquired during 

discovery or otherwise, and reserves the right to amend this Answer to asset any such defenses.  

WHEREFORE, Defendants pray to the Court that:  

1. Plaintiffs’ Amended Complaint be dismissed with prejudice; 

2. Judgement be entered in favor of Defendants;  

3. Plaintiffs recover nothing from Defendants;  

4. Plaintiffs’ requested judicial determinations be denied;  

5. Plaintiffs’ request for an injunction be denied;  

6. The costs of this action be taxed against Plaintiffs and that Defendants recover their 

costs in defending this action, including, but not limited to, attorneys’ fees as 

allowed by law; and  
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7. The court grant Defendants such other and further relief as the Court may deem just 

and proper.  

 

s/ Molly Hughes Cherry 
Molly Hughes Cherry      SC Bar ID 11188 
R. Bruce Wallace             SC Bar ID 11653 
NEXSEN PRUET, LLC 
205 King Street, Suite 400 (29401) 
P.O. Box 486 
Charleston, South Carolina  29402 
Phone:  843.577.9440 
Facsimile:  843.414.8209 
mcherry@nexsenpruet.com 
bwallace@nexsenpruet.com 
 
ATTORNEYS FOR DEFENDANTS 
JEFFERY L. RICHARDSON and  
PETER A. GRUSAUSKAS 

16 March 2020  
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

IN THE COURT OF COMMON PLEAS 
THE FIFTEENTH JUDICIAL CIRCUIT 

CASE NO.  2018-CP-26-03173 

Frederick E. Brown, et al., 

 

Plaintiffs,

vs. 

Jeffery L. Richardson, et al., 

 

Defendants.

Myrtle Beach Resort Homeowners’ 
Association, Inc., 
 

Nominal Defendant.

 
 
 
 

PLAINTIFFS’ NOTICE OF MOTION 
AND MOTION FOR SUMMARY 

JUDGMENT 
 

TO: MOLLY HUGHES CHERRY, ESQUIRE ATTORNEY FOR THE DEFENDANTS 
AND NICHOLAS J. RIVERA, ESQUIRE, ATTORNEY FOR THE NOMINAL 
DEFENDANT 

PLEASE TAKE NOTICE that Plaintiffs, by and through her undersigned attorneys, 

will move before the Presiding Circuit Court Judge for Horry County, South Carolina, for an 

Order granting summary judgment in favor of Plaintiffs pursuant to Rule 56 of the South Carolina 

Rules of Civil Procedure. 

Plaintiffs move for summary judgment on the basis that there are no genuine issues of 

material fact and Plaintiffs are entitled to judgment as a matter of law on all of following issues 

or matters set forth below: 

• The MBRHOA’s Declaration and Bylaws are valid, enforceable, and/or legal.  

• The MBRHOA’s Board of Directors’ powers under Section 4.1, Article IV of 
 the Declaration are not optional, but affirmative obligations binding on each of the 
 individual Board members. 
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Page 2 of 5 

• MBRHOA’s Board of Directors cannot delegate their powers, duties, or 
obligations under subsections (a) through (i) of Section 4.1, Article IV of the 
Declaration to the individually condominium regimes.  
 

• The MBRHOA’s Board of Directors cannot sell the common properties and/or 
commercial units owned by the Association without a vote of the 1,010 members 
of the Association.   

RELEVANT AND UNDISPUTED FACTS 

 The Myrtle Beach Resort Homeowners’ Association, Inc. (“MBRHOA”) oversees and 

governs the Myrtle Beach Resort. Myrtle Beach Resort is comprised of four individual horizontal 

property regimes: (1) Myrtle Beach Resort Horizontal Property Regime; (2) Myrtle Beach Resort 

Ocean Front Spa Horizontal Property Regime (“HPR”); (3) Renaissance Tower Horizontal 

Property Regime; and (4) Myrtle Beach Resort Five Seasons Centre Horizontal Property Regime 

(collectively, “regimes”).  However, regardless of which regime an individual unit owner is a 

member of, he or she is still a member of the MBRHOA. The governing documents of the 

MBRHOA is that “Declaration of Covenants, Conditions, and Restrictions for the Myrtle Beach 

Resort Homeowners’ Association, Inc.” dated April 16, 1991, and filed on April 25, 1991, in the 

Deed Book 1465 at Page 329 in the Office of the Horry County Register of Deeds (the 

“Declaration”).  

 The MBRHOA manages and administers certain aspects of the Myrtle Beach Resort and 

the regimes that make it up, including the common elements. As structured, the MBRHOA is 

managed by a four-member Board of Directors and each member of the Board is from one of the 

horizontal property regimes that make up the MBRHOA. The Board has the power and the 

obligation to perform certain services or actions on behalf of the property owners under 

subsections (a) through (i) of Section 4.1, Article IV of the Declaration in order to control and 

manage the MBRHOA for their benefit. Moreover, each Director is assigned the number of votes 

that represents the number of units (whether residential or commercial) that exists in that director’s 
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individual regime.1 There are 1,010 combined residential and commercial votes for any action 

taken at a meeting of the Board members for MBRHOA in the Myrtle Beach Resort. Under the 

MBRHOA’s By-Laws Section 7 in order for any action to be approved by the Board, at least 

sixty-seven percent (67%) of the entire representative votes of the members of the MBRHOA 

must approve. 

 Over the years, the four (4) member Board of Directors for the MBRHOA and the 

underlying associations have disagreed about the legality of the MBRHOA, interpretation of the 

restrictive covenants, the duties of the MBRHOA, and numerous other aspects pertaining to the 

upkeep and repair of the MBRHOA.   

PROCEDURAL HISTORY 

 On May 24, 2018, Board of Directors for both the HPR and Five Seasons Associations, 

as well as two currently serving MBRHOA members from the same, (“Plaintiffs”) filed this 

lawsuit in Horry County individually and derivatively on behalf of the MBRHOA and its members 

against the Defendants, Jeffery L. Richardson (“Richardson”), Nancy L. Moore (“Moore”), and 

Jim Perkins (“Perkins”), who are either former and/or present Directors on the Board of Directors 

for the MBRHOA.  The MBRHOA is a nominal defendant in this action.  Plaintiffs Complaint 

alleged four (4) causes of action:  (1)  ultra vires acts and reckless, willful, and wanton conduct; 

(2) breach of Master HOA’s Declaration and By-laws; (3) Declaratory Judgment; and (4) 

Injunctive Relief.  The Defendants answered the Complaint, denying the allegations of 

wrongdoing. 

                                                 
1 For example, the voting director of Myrtle Beach Resort Horizontal Property Regime has 251 votes; the voting 
director of Myrtle Beach Resort Ocean Front Spa Horizontal Property Regime has 271 votes; the voting director of 
Renaissance Tower Horizontal Property Regime has 327 votes; and the voting director of Myrtle Beach Resort Five 
Seasons Centre Horizontal Property Regime has 161 votes. 
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 On November 14, 2018, the Plaintiffs filed a Motion for the Appointment of a Temporary 

Custodian to operate and manage the MBRHOA.  

 On December 12, 2018, the Honorable William H. Seals, Jr. denied Plaintiff’s Motion 

for the Appointment of a Temporary Custodian but granted Plaintiffs’ request for equitable relief 

and issued an Order appointing Attorney Kenneth Moss (“Moss”) as a fifth board member for the 

MBRHOA with the authority to vote to resolve the dissension and deadlock between the four-

member Board of Directors with regards to the governance issues of the resort. 

 On May 13, 2019, the parties attempted to mediate the case with Attorney William H. 

Lyles without success.   

 On December 6, 2019, the Plaintiffs’ filed a Motion to amend their complaint to assert 

additional claim for judicial dissolution of MBRHOA, or reasonable alternatives to dissolution 

and an additional injunctive relief claim. 

 On December 19, 2019, Plaintiffs filed a Motion to Appoint a Custodian for MBRHOA 

requesting the court to exercise its statutory authority relying upon S.C. Code Ann. §§ 33-31-1430 

and 1432. 

 On February 14, 2020, the Honorable William A. McKinnon granted Plaintiffs’ Motion 

to amend their complaint limiting it to S.C. Code Ann. § 33-31-1430(a)(2)(ii) and authorized the 

Plaintiffs to re-file their  Motion to appoint a Custodian, if they so choose. 

 On February 17, 2020, Plaintiffs filed their Amended Complaint. 

 On February 28, 2020, MBRHOA filed a motion to dismiss Plaintiffs’ Amended 

Complaint pursuant to Rule 12(b)(7), SCRCP and Rule 19, SCRCP.   

 On February 28, 2020, the parties filed a joint motion for case assignment to the Business 

Court Program.  
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 FURTHERMORE, this Motion is brought pursuant to Rule 56, SCRCP and is supported 

by the applicable statutory law and case law, the pleadings and discovery in this case, and any and 

all affidavits, memoranda of law and supporting material as may be filed with the Court prior to 

the hearing of this Motion or presented during oral arguments of the same.  The moving party, as 

counsel for the Plaintiffs, hereby certifies that consultation with opposing counsel for the 

Defendants would serve no useful purpose at the present time.  

 

       BELLAMY, RUTENBERG, COPELAND 
       EPPS, GRAVELY & BOWERS, P. A. 
 
       s/ Howell V. Bellamy, III   
       Howell V. Bellamy, III (S. C. Bar #66575) 
       hbellamyiii@bellamylaw.com  
       Howell V. Bellamy, Jr. (S.C. Bar #00642) 
       nrichardson@bellamylaw.com  
       1000 29th Ave. N. 
       Myrtle Beach, S. C. 29577 
       (843)-448-2400 Phone 
       (843)-448-3022 Facsimile 
        

Attorneys for Plaintiffs 
 
 
 
 
 

THE PEARCE LAW GROUP, PC 
 

/s/ Charles B. Jordan Jr. 
Charles B. Jordan, Jr., S.C. Bar No. 11708 
cjordan@pearcelawgroup.com  
1314 Professional Drive 
Myrtle Beach, South Carolina 29577 
Telephone:  (843) 839-3210 
Facsimile:  (843) 839-3214 

 
Myrtle Beach, South Carolina 
 
March 24, 2020  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF HORRY 

IN THE COURT OF COMMON PLEAS 
FIFTEENTH JUDICIAL CIRCUIT 

 
 

FREDERICK E. BROWN, et al., 

Plaintiffs, 

vs. 

JEFFERY L. RICHARDSON, et al., 

Defendants. 

           and  
 
MYRTLE BEACH RESORT 
HOMEOWNERS’ ASSOCIATION, INC., 

Nominal Defendant. 

CIVIL CASE NO. 2018-CP-26-03173 

 

NOTICE OF MOTION AND MOTION 
FOR PARTIAL SUMMARY 

JUDGMENT ON PLAINTIFFS’ THIRD 
CAUSE OF ACTION 

TO: PLAINTIFFS ABOVE NAMED AND HOWELL BELLAMY THEIR ATTORNEY: 
 

YOU WILL PLEASE TAKE NOTICE THAT Defendants Jeffery L. Richardson, 

Nancy L. Moore, Peter A. Grusauskas, and Jim Perkins, by and through their undersigned 

counsel, hereby move for an order pursuant to Rule 56 of the South Carolina Rules of 

Civil Procedure granting Defendants judgment as a matter of law on Plaintiffs’ Third 

Cause of Action.  Specifically, Defendants request the Court grant judgment by declaring 

section 4.1 of Article IV of the Declaration of Covenants, Conditions and Restrictions for 

the Myrtle Beach Resort Homeowners’ Association, Inc. (hereafter, the “Declarations”) 

grants additional powers to the Board of Directors for the Myrtle Beach Resort 

Homeowners’ Association, Inc. (hereafter, the “Master Association”).  This section 

constitutes a grant of powers, not a mandate. 

Section 4.1, Article IV of the Declarations states in relevant part: 

4.1 The Association, acting through the Board of Directors, 
shall also have the power to: (a) maintain all streets and roads 
within the Property, including cleaning and periodic 
resurfacing; (b) provide for all refuse collection (c ) obtain, for 
the benefit of the Property, by purchase, lease or otherwise, 
as deemed proper by the Board of Directors , cable or master 
television service and telephone service; (d) maintain the 
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oceanfront area; (e) grant easements, rights-of way or strips 
of land, where necessary, for utilities, and sewer facilities and 
other services over the Common Areas to service the 
Property; (f) maintain such policy or policies of liability and fire 
insurance with respect to property owned by the Association; 
( g) employ or contract with a management company to 
perform all ꞏ or any part of the duties and responsibilities of 
the Association, including further duties and responsibilities 
which may be delegated to the Association by the Individual 
Condominium Associations and to equitably apportion 
assessments of same; ( h) install and maintain security 
devices, detectors and communication facilities and contract 
for employment of security services, guards and watchmen for 
the project; ( i) take such other reasonable action as the Board 
shall deem advisable with respect to the Myrtle Beach Resort 
for the benefit of the overall Property. 

This Motion is supported by the recorded Declarations, the By-Laws, and a Memorandum 

of Law to be filed with the Court.  Please be present to defend if so minded. 

 

s/ Bruce Wallace 
R. Bruce Wallace, SC Bar No. 7018 
NEXSEN PRUET, LLC 
205 King Street, Suite 400 (29401) 
P.O. Box 486 
Charleston, SC  29402 
Telephone:  843.577.9440 
Facsimile:  843.720.1777 
BWallace@nexsenpruet.com  
 
Andrew A. Mathias, SC Bar No. 76220 
NEXSEN PRUET, LLC 
55 East Camperdown Way (29601) 
Post Office Drawer 10648 
Greenville, SC  29603-0648 
Telephone: 864.370.2211 
Facsimile: 864.282.1177 
AMathias@nexsenpruet.com 

Attorneys for Defendants 
Jeffrey L. Richardson, et al. 

March 22, 2021  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF HORRY 

IN THE COURT OF COMMON PLEAS 
FIFTEENTH JUDICIAL CIRCUIT 

 
 

FREDERICK E. BROWN, et al., 
Plaintiffs, 

vs. 
JEFFERY L. RICHARDSON, et al., 

Defendants. 
           and  
 
MYRTLE BEACH RESORT 
HOMEOWNERS’ ASSOCIATION, INC., 

Nominal Defendant. 

CIVIL CASE NO. 2018-CP-26-03173 

 

DEFENDANTS’ MEMORANDUM IN 
SUPPORT OF MOTION FOR PARTIAL 

SUMMARY JUDGMENT ON 
PLAINTIFFS’ THIRD CAUSE OF 

ACTION 

 

Defendants Jeffery L. Richardson, Nancy L. Moore, Peter A. Grusauskas, and Jim Perkins, 

by and through their undersigned counsel, hereby submit this Memorandum of Law in Support of 

their Motion for Partial Summary Judgment on Plaintiffs’ third cause of action.  Plaintiffs’ third 

cause of action seeks a judgment of this Court declaring in part that the language of Section 4.1, 

Article IV of the Declaration of Covenants, Conditions and Restrictions for the Myrtle Beach 

Resort Homeowners’ Association, Inc. (hereafter, the “Declarations”) grants additional mandatory 

powers to the Board of Directors for the Myrtle Beach Resort Homeowners’ Association, Inc. 

(hereafter, the “Master Association”, “Association”, or the “Board”).  For the reasons set forth 

below, the Court should grant Judgment in favor of Defendants and declare that Section 4.1, Article 

IV merely grants additional powers to the Board, but does not mandate their use by the Board. 

Section 4.1, Article IV of the Declarations states in relevant part: 

4.1 The Association, acting through the Board of Directors, shall 
also have the power to: (a) maintain all streets and roads within the 
Property, including cleaning and periodic resurfacing; (b) provide 
for all refuse collection (c ) obtain, for the benefit of the Property, 
by purchase, lease or otherwise, as deemed proper by the Board of 
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Directors, cable or master television service and telephone service; 
(d) maintain the oceanfront area; (e) grant easements, rights-of way 
or strips of land, where necessary, for utilities, and sewer facilities 
and other services over the Common Areas to service the Property; 
(f) maintain such policy or policies of liability and fire insurance 
with respect to property owned by the Association; (g) employ or 
contract with a management company to perform all · or any part of 
the duties and responsibilities of the Association, including further 
duties and responsibilities which may be delegated to the 
Association by the Individual Condominium Associations and to 
equitably apportion assessments of same; (h) install and maintain 
security devices, detectors and communication facilities and 
contract for employment of security services, guards and watchmen 
for the project; (i) take such other reasonable action as the Board 
shall deem advisable with respect to the Myrtle Beach Resort for the 
benefit of the overall Property. 

I. Standard of Review 
 

“The characterization of a declaratory judgment suit depends on the nature of the 

underlying controversy.” Barnacle Broad., Inc. v. Baker Broad., Inc., 343 S.C. 140, 146, 538 

S.E.2d 672, 675 (Ct. App. 2000). “In order to determine the standard of review to apply, the court 

must look to the kind of action in which the issue involved would have been decided if there were 

no declaratory judgment procedure.” Id. Both Plaintiffs and Defendants assert this action 

involves the interpretation of a contract and, as such, is an action at law. Id. See Jacobs v. Service 

Merchandise Co., 297 S.C. 123, 375 S.E.2d 1 (Ct.App.1988). “The cardinal rule 

of contract interpretation is to ascertain and give effect to the intention of the parties.” Chan v. 

Thompson, 302 S.C. 285, 289, 395 S.E.2d 731, 734 (Ct.App.1990). “In determining the intention 

of the parties, a court first looks to the language of the contract and if the language is clear and 

unambiguous, the language alone determines the contract's force and effect.” Baker Broad., Inc., 

343 S.C. at 146–47, 538 S.E.2d at 675. “The intention of the parties is to be gathered from the 

whole scope and effect of the language used.” Id., 343 S.C. at 147, 538 S.E.2d at 675, see 

Greenwood Mfg. Co. v. Worley, 222 S.C. 156, 71 S.E.2d 889 (1952).  
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II. Argument 
  
a. Application of the rules of construction for contracts makes clear that Section 4.1 is 

a grant of additional powers, not a mandate to use those powers. 
 

Here, as a matter of law, it up to this Court to review the Declaration and By-laws of the 

Master Association, attached as Exhibit A, and determine whether the documents grant the Master 

Association additional discretionary powers or grants powers and mandates their use. South 

Carolina law controls the interpretation of the Master Association’s Declaration and By-laws.  See 

Exhibit A, §6.4, at pg. 12.  Under South Carolina law, “[c]ontract interpretation begins with the 

plain language of the agreement.” Stevens Aviation, Inc. v. DynCorp Int'l LLC, 407 S.C. 407, 756 

S.E.2d 148, 152 (2014) (citation omitted) (internal quotation marks omitted).  Where the contract's 

language is clear and unambiguous, the language alone determines its effect. Schulmeyer v. State 

Farm Fire & Casualty Ins. Co., 353 S.C. 491, 579 S.E.2d 132, 134 (2003). The contract should be 

read as a whole, not in a piecemeal fashion, to avoid reading ambiguity into the contract. S.C. Dep't 

of Nat. Res. v. Town of McClellanville, 345 S.C. 617, 550 S.E.2d 299, 302–03 (2001).  Further, 

“an interpretation that gives meaning to all parts of the contract is preferable to one which renders 

provisions in the contract meaningless or superfluous.”  Stevens Aviation, 407 S.C. at 417, 756 

S.E.2d at 153.  In following the above-mentioned rules of construction for interpreting a contract, 

this Court should find that the Declarations and By-laws grant the Master Association additional 

powers to act, not the mandate of action by the Master Association.  

b. Section 4.1 is a mere grant of additional powers. 
 

In asserting that the powers listed in Section 4.1 of the Declarations are mandatory, 

Plaintiffs overlook the difference in “The Board shall…transact…set…fix…elect…carry out…” 

as seen in Section 3.2 and the “The Association… shall also have the power to” as seen in Section 

4.1. Clearly the terms in Section 3.2 require mandatory action from the Board. On the contrary, 
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the addition of the terms “also have the power to” in the language of Section 4.1 grants the Board 

the possession of the powers listed therein with the responsibility to use the powers at the Board’s 

discretion.  

Section 3.2 of Article III of the Declaration states in relevant part “This Board of Directors 

shall act in accordance with the By-Laws which are attached hereto ….”  Exhibit A at §3.2, pg. 

7 (emphasis added).  Similarly, the By-Laws state in relevant part:  

 
Consistent with these By-Laws and applicable Declarations, the 
Board shall: (a) transact all Association business …; (b) annually set 
a budget for the Association; (c) fix, impose, and remit penalties for 
violations of these By-Laws and the rules and regulations of the 
Association; (d) elect from the Board... the President, Vice-
President, Secretary and Treasurer; (e) carry out all other duties and 
obligations imposed and exercise all rights granted it by these By-
Laws, the Declaration, and the Act.   
 

Exhibit A at §8. at pg. 23 (emphasis added). All parties agree that section 3.2 of Article III of the 

Declaration and Section 8 of the By-Laws mandate certain conduct by the Board. Conspicuously 

missing from both these mandates, however is the phrase “also have the power to” as seen in 

Section 4.1, Article IV of the Declaration.  In fact, that phrase appears nowhere else in the 

Declaration or the By-Laws.   

Similarly, other sections of the Declaration corroborate the discretionary nature of the 

powers granted in section 4.1, Article IV.  Section 4.1(e) grants the Master Association “the power 

to grant easements, rights of way … for utilities, and sewer facilities and other services over the 

Common Areas….”  Exhibit A, §4.1(e).  Compare that to the language in Section 2.1 of the 

Declarations: 

There is hereby reserved for the benefit of the Association, … the 
power to grant and accept easements to and from any private or 
public authority, agency, public service district, public or private 
utility or other person upon, over, under and across all of the 
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Common Areas and all portions of other areas in which Dwellings 
or Commercial Units are not constructed or erected; for the purpose 
of installing, replacing, repairing, · maintaining … utilities, 
including but not limited to storm sewers and drainage systems and 
electrical, gas, telephone, water and sewer lines. Such easements 
may be granted or accepted by the Association, its successors or 
assigns. 

Exhibit A, §2.1 at pg. 5 (emphasis added).  In reconciling the Declarations and the By-laws, the 

Court cannot interpret the language in 4.1 as mandatory where other language in the Declarations 

regarding the same subject matter clearly allows discretion of whether to use that power. To do so 

would ignore the language of section 2.1 completely. 

Finally, Section 4.1 of the Declarations, subsection (i), grants the Board the ability to “take 

such other reasonable action as the Board shall deem advisable with respect to the Myrtle Beach 

Resort for the benefit of the overall Property.” Exhibit A, §4.1(i). This language in Section 4.1 

should be read to grant the Board discretion to take or refrain from action if it “shall deem 

advisable…for the benefit of the Property.” Id. Here, it appears as though the primary intention of 

Section 4.1 of the Declarations is to allow the Board to take such actions which are believed to 

benefit the Property. In order to reasonably discern whether an action would benefit the Property, 

the Board would have to undergo a process of analysis which, at its conclusion, could result in the 

Board deciding to refrain from taking action. This ability for the Board to choose to refrain from 

taking action demonstrates that the powers granted in Section 4.1 of the Declarations are, in fact, 

discretionary and not mandates for the Board to take action.  

III. Conclusion 
 
 Based on the foregoing, Defendants respectfully request that Defendants’ Motion for 

Partial Summary Judgment on Plaintiffs’ Third Cause of Action be granted.  
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April 28, 2021 
Charleston, South Carolina 

Respectfully submitted, 
 
s/R. Bruce Wallace                           
R. Bruce Wallace, SC Bar No. 7018 
NEXSEN PRUET, LLC 
205 King Street, Suite 400 (29401) 
P.O. Box 486 
Charleston, SC  29402 
Telephone:  843.577.9440 
Facsimile:  843.720.1777 
BWallace@nexsenpruet.com 
 
Andrew A. Mathias, SC Bar No. 76220 
NEXSEN PRUET, LLC 
55 East Camperdown Way (29601) 
Post Office Drawer 10648 
Greenville, SC  29603-0648 
Telephone: 864.370.2211 
Facsimile: 864.282.1177 
AMathias@nexsenpruet.com 
 
Attorneys for Defendants 
Jeffrey L. Richardson, et al. 
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