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A. T did.

Q. And you prepared it on behalf of Empress for
the board, correct?

A. T did.

Q. First thing is "Call to Order and Opening
Comments."

There was a quorum, correct?

A. There was.

Q. Were there any guests present at the
meeting?

A. There were.

Q. Who were the guests?

A. The guests were Nick Rivera and Krista
McGuire. We also had Ricky Davis from Securitas.

Q. Okay.

A. TWe had Richard Monroe, Jane Weldon, and
James McDonough from Four of a Kind.

Q. All right. Were the -- you've got under --
if I'm looking at the agenda, on the upper
left-hand part of the page, it's got -- after
"Introductions of Guests," it's got "Selection of
Officers."

Was the board able to vote to select
officers?

A. They did not.
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Q. So they're deadlocked on that issue?

A. Yes, they are.

Q. And both the governing documents and the
Nonprofit Corporation Act required the board to
select officers?

A. That's correct.

Q. So they're in breach of the governing
documents for the master association and the
nonprofit corporation, correct?

A. Correct.

Q. Okay. How many times have they tried to
select officers?

Is this the...

A. They tried on April the 29th. They tried on
May 6th, May 1lth, May 14th. July 27th was a
meeting that wasn't held. October the 7th, and
then again this past Saturday night, October the
13th.

Q. Barbara, when was the annual meeting? Has
the annual meeting already been held for...

A. Yes, sir, it was. It was Sunday, April 29th
at 9 a.m.

Q. And my understanding from the governing
documents, the board is supposed to elect its

officers within 30 days of the annual meeting, is

STENOTYPE REPORTING SERVICE, LLC:
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that -- you agree with me?

A. That's correct.

Q. All right. Then you've got under the
heading, "0ld Business: Lawsuit Update.”

I'm sure that Nick Rivera gave a pretty good
presentation update on that.

A. Well, actually he didn't.

Q. Now, we've already talked about the
"Renaissance Tower Liens." I'll move on.

Then the "Patrick Stathos Outstanding
Invoices." Tell me a little bit about that.

A. At this time, there's $7,900 that's owed to
Sam Stathos for work that he has done for the
association, but none of us know who asked him to
do that work. I did not. And I don't know why he
took it upon himself to do it.

Q. Was he -- and what I'm referring -- this is
the lawsuit, if I understand, where the association
sued Renaissance Tower for assessments that had
not -- or this is not that lawsuit?

A. No. This is other -- and it was itemized on
a statement that was dated, but nobody called and
asked him to do these things. He -- one of the
items that I can recall right off is that he

reviewed a letter from Art Justice to the board,
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A. I don't.

Q. Okay. Who would be the person at Empress
that would be able to speak more intelligently
about where that number, 377,239.87, which
operating account -- or which reserve account it
originated in, and which operating account it was
transferred to?

A. Sarah Moore.

Q. Sarah would know that, okay.

Are there any other shortfalls that you're
aware of?

A. There is.

Q. Let me ask this: Did the -- the board
was -- I think met this past Saturday, correct?

A. They did.

Q. And for the purposes of adopting an annual
budget for the fiscal year 2019, correct?

A. That is correct.

Q. Did the board, did they agree upon a budget?

A. They did.
Q. Now, I notice that you prepared three
proposed --
MR. BELLAMY, III: Let me mark these
real quick.

(EXHIBIT 6, 2019 Budget Projection -
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Option 1, was marked for
identification.)
(EXHIBIT 7, 2019 Budget Projection -
Option 2, was marked for
identification.)
(EXHIBIT 8, 2019 Budget Projection -
Option 3, was marked
for identification.)

BY MR. BELLAMY, III:

Q. Barbara, I hand you what's been previously
marked as Exhibits 6, 7, 8 to your deposition.
These are identified as Option 1, Option 2, and
Option 3. Essentially they're proposed annual
budgets for two-thousand -- looks like it says
"2018 Budget Template,” but I think they're
supposed to be proposed budgets for 2019.

Take a minute and look at them.

A. (Complies.)

(Off-the-record conference.)
BY MR. BELLAMY, IITI:

Q. Barbara, do you recognize Exhibits 6, 7, and
8 to your deposition?

A. T do.

Q. Those were proposed budgets for 2019,

correct?
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A. Yes, sir.

Q. And I think they're titled like "Option 1,"
"Option 2," and "Option 3"?

A. They are.

Q. Did Empress management prepare those

budgets?
A. We did.
Q. Did you prepare it, or did -- who was --

A. Elaine Campbell.

Q. Did you and Elaine Campbell both prepare
them or just Elaine Campbell?

A. We both talked about them and prepared them
together.

Q. Those three budgets identified as "Option
1," "Option 2," and "Option 3," also for the
record, shown as Exhibits 6, 7, and 8,
respectively, were these 6, 7, and 8, were they
presented to the board for their review and
consideration this past Saturday?

A. They were.

Q. Okay. And did the current board members
adopt either Budget 6, Option 1 —- or either -- did
they adopt any of the budgets previously marked as
Exhibits 6, 7, or 8 to your deposition?

A. No, sir, they did not.
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Q. Okay. I guess they -- what they did, they
rolled over the prior 2018 budget?

A. They did.

Q. Okay. Did you -- getting back to the
shortfall and the -- in the reserve account in the
amount of $377,239.89, did you recommend to the
board to special assess for that amount of money?

A. T did.

Q Did they follow your recommendation?

A. They did not.

Q They did not, okay.

Do you know why they did not follow it?

A. I don't know.

Q. And in accordance with paragraph --
Subparagraph 8, under "Financial Services," let me
refer you to paragraph -- let me refer you to Page
4 of Exhibit 3, and it's got Subparagraph 8,
"Financial Services.” And you go down under that,
and you get to Subparagraph A. And let me read
this into the record one more time.

"Failure on the part of the association to
provide said funds or make special assessment when
requested by the managing agent may, at the option
of the managing agent, be construed as a material

breach of the agreement."
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In their failure to follow your advice to
special assess for $377,239.87 monies that need to
be placed back into the reserve account, do you
consider their failure to do that to be a material
breach of the employment agreement?

A. That's not my decision.

Q. Okay.

MR. RIVERA: Howell, sorry to
interject. Can we ask her whether or not
they could make a decision, or they all
agreed not to do it, just so we have some
clarity?

MR. BELLAMY, III: Sure.

BY MR. BELLAMY, III:

Q. Now, did they give -- let me ask -- Barbara,
did they indicate why?

A. They did not. Option 3 of the Operating
Budget Template, that includes $361,000 in the
operating budget in attempts for them to make that
up, and it was Option 1 with the 361,000 added it
to, and they did not vote on it.

Q. Okay. And three out of the four board
members voted to -- basically voted to roll over
the 2018 budget into 2019, correct?

A. That is correct.
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Q. Any other meeting besides that one special
meeting where the board of directors actually
signed meeting minutes prepared for them to
circulate to the association?

A. No.

Q. So since Empress has taken over, the board
of directors has not signed any meeting minutes for
approval, correct?

A. That's correct.

Q. Okay. And I believe you testified earlier
that you believe that the board is having problems
functioning on day-to-day operations; is that
correct?

A. That is correct.

Q. And some of those issues you talked about
were they are having trouble making decisions
related to cable, correct?

A. Yes.

Q. They're having issues with making decisions
in regard to telephones, right?

A. Correct.

Q. They're having issues related to coming up
with the 2019 budget, right?

A, That's correct.

Q. And they're having issues in dealing with
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A. I do not.

Q. You would agree there's a lot of dissension
on the board, correct?

A. Yes.

Q. Barbara, I know this is —-- can you give me a
number or a range of how many issues that the
current board has deadlocked on that they just
can't come to some compromise or agreement?

I mean, to the best of your ability, can
you, you know, like, give examples, one, two,
three, four, how many you're aware of?

A. They can't make a decision with regard to
officers. They can't make a decision with regard
to the gates, activating them, the placement of the
gates. They can't make a decision with regard to
the cable contract. They can't make a decision
with regard to the phones that are inside the cable
contract. Part of them want to renegotiate a
contract, and part of them want to maintain the
current contract.

Q. Okay. Anything else?

A. The budget, the operating budget, they can't
make a decision with regard to that.

Q. I think you indicated they can't make a

decision to special assess for reserve shortfalls?
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to approve this repair and maintenance estimate to
fix the lazy river?

A. I'm hopeful.

Q. Let's move to "MBR Rules and Regulations.”
I'11l read it into the record. "MBR Rules and
Regulations: Review of all - to be recorded for
compliance with new law. One, establish fees and
parking areas for Bike Week trailers and
motorcycles. Two, establish pool hours and
seasonal opening and closing dates; and three,
establish parking lot policies."

Has the board voted on this?

A. No, sir, they have not.

Q. Were they supposed to vote on this on
October 7, 20187

A. Yes, sir.

Q They're deadlocked on this?

A. They haven't discussed it.

0 Okay. It was put on the agenda.

Do you know why they didn't discuss it?

A. No, sir. They're aware that it needs to be
done. According to the new South Carolina law, it
has to be recorded by January 10th in order to be
enforced.

Q. Okay. So this current board is deadlocked,
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at least they're in breach of that, yveah, under
South Carolina law for failure to vote on this?
A, (Moves head up and down.)
Q. Okay.
MS. MCGUIRE: Object to form.
BY MR. BELLAMY, III:

Q. Okay. Let me ask you this: Where it says,
"Establish fees and parking areas for bikes," who
prepared that for the board?

A. Last year, the four presidents for the four
regimes walked around the parking lot and decided
which sections would be utilized for motorcycles
and which sections would be utilized for trailers
and how much they were going to charge for
motorcycle parking and trailer parking.

Q. Okay. Same thing, the board members, or at
least the boards for the four regimes, also
approved the pool hours and seasonal opening and
closing dates.

Am I correct on that?

A. They need to do that, yes.

Q. They haven't, but --

A. They have not.

Q. But was that -- were these submitted by the

individual association boards to the master board
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for these amounts of monies?

A. I advised them about the reserves, but I
couldn't get a response on that, even after
advising that it was their fiduciary responsibility
to do that, and it would -- it could impact their
tax exempt status. And they didn't act on that, so
they didn't act on the shortfall in the budget,
as well.

Q. Did they give you any reason why they
decided not to act or failed to act?

A. They did not.

Q. Was the board deadlocked on this issue, to
your knowledge?

A. Well, they're deadlocked on most every
issue, but no, they didn't. They just didn't
discuss it.

Q. And you mentioned something -- you caught my
attention about the nonprofit corporation losing
its tax exempt status.

Am I right about that?

A. Yes, sir.

Q. Explain what you meant by that.

A. There are certain protocols that are used
when -- for your reserve study. That money is put

away, and you're protected through the tax statutes
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as long as you use that money as it's delegated.

But the IRS is very strict about these
accounts. And if you don't follow their protocol,
you could be subject to losing your tax exempt
status.

Q. Has the board, to your knowledge, have they
failed to follow the protocol that would cause them
to lose their tax exempt status?

MR. RIVERA: Object to the form.
BY MR. BELLAMY, III:

Q. You can answer.

A. Can you state that again?

Q. To your knowledge, has this current board
failed to follow the protocol which would cause
them to lose their tax exempt status about how they
move monies from operating to the reserve —- from
the reserve to the operating account?

Is that -- is that what you're talking
about?

A. That is correct. But this shortfall was
created prior to this current board in April.

Q. It was created, okay -- the shortfall was
created in April of this year or April of last
year?

A. This board, this current board, is
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completely new members as of April 29th. So the
shortfall occurred prior to this board being
elected.

Q. And that would be which -- can you identify
the prior board and the members?

A. Well, T can tell you who was on the board in
January of this year.

Q. Okay.

A. But that shortfall was created prior to
January of this year.

Q. Tt was created in 20177

A. T don't know when it was created. I wasn't
involved until January lst.

Q. What you're saying is it was created
sometime before January 1st?

Is that what you're saying?

A. Yes, sir, I am.

Q. Okay. That's when Peter Grusauskas was
president of the board, Jim Perkins was the
secretary, Conrad Calvano was...

A. I believe he was the treasurer.

Q. Okay, the treasurer.

And I think the last was —-

A. Joe Dongallo was on the board.

Q. Okay.
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A. (Complies.)

Q. It shows Myrtle Beach Resort HOA, Inc., and
it's got a "Balance Sheet as of September 30,
2018."

Did I read that correctly? 1It's on the top.

A. You did.

Q. Then what you've got is you've got -- it's
broken down into assets and liabilities.

Under assets, can you identify the -- as far
as where the —- we talked about the 361,000 that
is, I think, due from operating to reserves,
377,239.872

A. That's the correct figure, not the 361,000.

Q. I asked you about this: Which one of these
accounts 1is the reserve account?

A. TIt's in the BB&T, and there's also one in
Alliance.

Q. So where it says 10600 BB&T -- well, let me
back up for a second.

A. 10700.

Q. Okay. 10700, okay, BB&T cash reserves.

Is there another reserve account?

A. There is. There's a Money Market Account at
Alliance.

Q. And is that 1,000 -- or where it says,
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A. Yes, I am.

Q. And you've read them before, and you're
familiar with those provisions?

A. TI've read them, yes.

Q. Okay. That's all I want -— I'll come back
to Exhibit 4 at a later point in time.

Let me ask you about -- have you had an
opportunity -- I guess you've looked at the budget
that was prepared for 20182

A. T did.

Q. And it was prepared by First Services
Residential, correct?

A, It was.

Q. Did any of the individual sub-associations
-- were there any shortfalls in -- as far as
assessments that are due by the individual
sub-associations, such as -- I'll refer to them as
HBR, Oceanfront Spa, the Tower, and the Five
Seasons Center -- when you went back and looked at
the -- they had a budget for the assessments that
were due for sub-regimes, correct?

A. That's correct.

Q. And pursuant to the governing documents, the
master board could individually assess each member,

or they could have the association, the individual
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regime, acquire the assessments and forward them to
the management company; correct?

A. That's correct.

Q. Were any of the individual sub-associations
or sub-regimes delinquent in their assessments, to
your knowledge?

A. Yes, they were.

Q. Which ones?

A. Renaissance Tower and Oceanfront Spa.

Q. Let's talk about Renaissance Tower. How
much were they delinquent for their assessments for
2018, to your knowledge?

A. They weren't delinquent for 2018.

Q. What year were they delinquent for?

A. Sometime prior to 2018.

Q. And how much -- how much -- okay. They were
delinguent prior to 2018.

Do you know what the amount was?

A. $116,000.

Q. Do you know why that amount has not been
paid by Renaissance Tower?

A. No, I do not.

Q. And let me ask you: When was that amount
due, to your knowledge?

A. I don't know.
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Q. Was it due before 2015 or after 2015?

A. I don't know.

Q. Okay. And let me ask you this: Has the
current board -- what is the position of the
current board with respect to the delinquent
assessment owed by Renaissance Tower?

And I'm sorry, what was that amount again?

A. 116,000 was reported on their financial.

Q. Okay. Is ~- is the -- what action has the
board taken to collect that amount from Renaissance
Tower, to your knowledge?

A. We discussed it in a board meeting this past
week, and Renaissance Tower says that they have
paid that balance.

Q. Okay.

A. So we are trying to find records that show
that it's been paid.

Q. Okay. And the -~ I guess you're referring
to the —- Jeff Richardson -- let me ask my question
this way: How does Renaissance Tower plan to
document or show that they have paid that
assessment, the 116,000, on a prior occasion?

A. Our accounting office has reached out to
Attorney Sam Stathos to find out if he has record

that that amount has been paid, as he represented
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the master association.

Q. Was Sam Stathos the —-- he was -— at one
point in time, he was the attorney for the
individual sub-association and the master
association.

Is that a correct statement?

A. Yes.

Q. Okay. All right. Let's take a minute and
talk about Oceanfront Spa.

To your knowledge, Barbara, are they
delinquent in assessments owed to Myrtle
Beach Resort HOA, Inc.?

A. For what year?

Q. We'll start with 2018.

A. No, they're not.

Q. 20172

A. I don't know when they were delinquent, but
they have a delinquent balance of 106,000.

Q. Okay. 106,000.

Now, do you know if that delinquent amount
was due before 2015 or after 20152

A. I don't know. I'm assuming it was due in
2017.

Q. In 2017, okay.

And what is the position of the board for
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Oceanfront Spa why that amount has not been paid?

A. The money was withheld from the master
insur- -- the master association due to
non-collection of trash and lack of security
services.

Q. So basically what they did is used the
116,000 as the offset to offset the lack of
security service and the lack of trash refuse,
correct?

A. No, sir. Their balance was 106,000. And
from May through December of 2017, they did not
receive trash pick up or security from the master
association.

Q. Do you know why that is?

A. T do not.

Q. BAnd we're talking about in May of -- I want
to make sure -- May of?
A. 2017.

Q. May through December of 20177

A. Yes.

Q. Okay. Do you know that of your own
knowledge, or is that what you've been told?

A. That's what I've been told.

Q. And who relayed that to you? I guess Nancy

Moore?
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A. Nancy Moore.

Q. Does she have documentation to support that?

A. T haven't seen it. She said she has it.

Q. Okay. Ts she going to provide you with that
information?

A. She is trying to negotiate with the master
board with regard to those fees.

Q. Can you do that under the governing
documents?

A. I don't know. T'm not -- I'm just telling
you what she said.

Q. And, Barbara, what I would ask you to do,
because I'm not going to go through each, but if
you're aware of any provision which allows the
board to negotiate what's owed under the -- as far
as assessments, if you could point that out, I
would appreciate it.

A. I'm not aware of any.

Q. Now, are any of the regimes currently -- I
guess we've talked about two-thousand -- if T
understand your testimony, none of the individual
regimes or sub-regimes were delinquent in 2018.

Is that a fair statement?
A. The master association is delinquent.

Q. Okay. Explain that to me.
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A. I wasn't involved when this happened because
it was prior to 2018, but there are three liens
currently filed with Horry County against the
master association for Renaissance Tower.

Q. Okay. Does that -- in the —-- let me see if
I understand, and help me with this. That is with
respect to a commercial unit owned by the master
association?

A. Yes, sir. It's three commercial units.

Q. Three commercial units within Renaissance
Tower, okay.

To your knowledge, why are -- so the
Renaissance Tower has a lien on those three
commercial units that are owned by the master
association?

A. That is correct.

Q. And to your knowledge, what is the basis of
the lien?

A. I don't know what two of the units are for,
because I wasn't involved prior to January of 2018.
I have been told that one of the units is being
fined $167 a day because there was a walkway
erected on Renaissance Tower property.

Q. To your knowledge, does Renaissance Tower

have the right to do that?
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A. I don't know.

Q. Has anybody —-- has the board sought a legal
opinion on that issue?

A. I don't know.

Q. When I say "the board," I'm talking about
the current board for the master association.

A. The current board has not, no.

Q. Does the current board for the master
association have an attorney?

A. They do not.

Q. And my follow-up question: Why is that?

At some point, it used to be Sam Stathos,

correct?

A. Yes, it did.

Q. Do you know why they let Sam Stathos go or
they --

A. I don't know what the agreement was with
Sam. I know there's no current retainer with Sam.

Q. Okay. Did the -- I call it -- did Patrick
and Stathos law firm have an employment agreement
with the master association, to your knowledge?

A. I don't know.

Q Could you look into that for me?
A. I will.
Q

Okay. Thank you.
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I think it's an exhibit, Exhibit F or G, to the
Complaint.

Did you have an opportunity to read it?

A. T glanced through it. I didn't read it in
its entirety, no.

Q. Was there anything in there that you thought
was incorrect or misstated, to your knowledge?

A. I don't know the history of the property, as
we only became involved January lst.

Q. Sounds to me like you became very
knowledgeable about a lot of things in a short
period of time, so that's why I asked the question.

A. Thank you.

Q. Okay. Let me refer you to Article 5,
"Covenant for Assessments." And I'm not going to,
Barbara, read, you know -- you've got Section 5.1
and it goes on, 5.2, 5.3 that goes on Page 9.

But as far as the heading under Article 5,
"Covenant for Assessments," you agree that the
master association has an affirmative duty to
assess the individual unit owners or, collectively,
the individual sub-association for monies in order
to maintain, repair, administer, and manage the
project, which would be properties owned by the

master association and properties that are not
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owned but subject to the master association
covenants, conditions, and restrictions.

Do you agree with that statement?

A. I do.

Q. And if T understand your testimony, that
would not be a discretionary duty on the part of
the master association, correct?

A. That's correct.

Q. They can't say, you know, in 2017, well,
we'll -- yeah, we'll assess, you know, the
individual sub-association so we can manage and
maintain the common areas, but —-- and then they go
to 2018 and say, no, we're not going to do it this
year.

They have an affirmative duty on the
governing documents?

A. Yes, they do.

Q. To the extent they don't do that, they are
in breach of the governing documents.

And to the extent the members of the master
association are grossly negligent, they're
individually liable under the governing documents,
correct?

A. Correct.

Q. And Barbara, to your knowledge, has any
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attorney -- the association currently doesn't have
an attorney, but any past attorney for the
association you're aware of, have they ever written
any type of memorandum or treatise indicating that
the governing documents are unenforceable as a
matter of law, to your knowledge?

A. Not to my knowledge, but I've only been
involved since January lst of this year.

Q. Okay. Let me ask you this, if you go
back -- let me refer you to Page 5. This is of the
bylaws, and more specifically, look at Section 8
where it says -- and I'll read this into the
record.

"Consistent with these bylaws and applicable
declarations, the board shall" -- and let me refer
you down to Subparagraph D, which says, "Elect from
the board within 30 days after each annual meeting
the president, vice president, secretary, and
treasurer."

And you testified earlier that has not
happened, right?

A. It has not.
Q. Pursuant to Empress' management agreement,
that the management company -- either the board's

going to designate a specific agent to act —-- you
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know, to communicate with the management company or
an alternative to the president will communicate
with the management company, correct?

And if I understand your testimony, the
board has not designated -- because they're
deadlocked -~ a particular agent or board member to
communicate with the management company. And
because they can't elect a president, the
president -- there is no president to communicate
with the management company.

When the management company needs to -- how
do you communicate with the current four board
members? When you have a decision or something you
want to bring to their attention, do you notice all
four of them?

A. I do. I e-mail all four.

Q. Okay. And Barbara, to your knowledge, are
there other things, board's duties and
responsibilities, that the current board needs to
vote on in order for the management company to
comply with their decision and implement, you know,
the board's policy regarding, you know, any
administrative maintenance matter?

And my question is: What other decisions

does the board need to vote upon so the management
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company can take care of matters to deal with'
administratively or maintenance repair with the
master association -- with the project? Excuse me.

What I am trying to find out: Are there
other things the board needs to vote on in order
for the management of Empress to comply with their
duties and responsibilities under the Exhibit 3 to
your deposition, the employment agreement?

A. Well, the day-to-day operations of the
association have to be approved by the board. I
work at the direction of the board, and if they
can't give me direction, my hands are tied.

Q. And I'm asking: You've had a problem with
the board giving you -- so if I understand your
testimony, the board has failed to give you
direction on the day-to-day operations as far as
Empress under the terms and conditions of their
contract.

Is that a fair statement?

A. Yes.

Q. And I guess you brought that to the board's
attention, correct?

A. Yes.

Q. And since you have to notify all four

individual board members, what are their responses?
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A. Well, they're deadlocked when I ask them if
we can do something. I get two to two, or I don't
get an answer at all.

Q. Would it be a fair statement to say they're
essentially deadlocked on about everything with the
exception of maybe one or two things?

A. That's fair, vyes.

Q. 1In your opinion, is this a dysfunctional
board?

A. Absolutely.

Q. Okay. And I say -- well, okay.

A. 1In 23 years of property management, I have
not worked with a board that can't make a decision
to -- they're elected to run the facility, and
they're not doing it.

Q. Right. And they're breaching their duty of
care and their fiduciary duties --

A. Responsibilities, yes.

MS. MCGUIRE: Object to the form.
MR. RIVERA: Object to the form.
BY MR. BELLAMY, III:

Q. And you've been doing this for 23 years, and
this is the first time -- do you know of any other
board that has been as dysfunctional as this

current board?
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A. They have not made a decision in that
regard, either.

Q. And if I understand your earlier testimony,
you informed the board as -- pursuant to your
employment agreement, you informed them of the
shortfalls and the necessity to special assess to
remediate the shortfalls, and they refuse to follow
your advice regarding, I would say, the reserves?

A. That's correct.

Q. And would that also include the operating
budget, too?

A. Tt would, but they are planning to have
another meeting on the 28th of the month to discuss
these. So I wouldn't definitively say at this
minute that they're not going to do it.

Q. You're saying the glass is half full instead
of half empty?

A. Yes, I'm optimistic.

Q. And let me ask you this. You've been doing
this -- I think you indicated you've been doing
this for 23 years, correct?

A. That's correct.

Q. And based upon your experience, your
training, your education, and doing this for 23

years, you would agree that you have some special
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knowledge, expertise that other people wouldn't
have, correct?

A. I believe so.

Q. And I would think, you know -- I would
consider that you could probably be qualified as an
expert regarding -- as a managing agent to make a
determination whether the board or not is -- if
they're dysfunctional or not dysfunctional.

And if I understand your opinion, your
opinions in this case -- and a court would
obviously have to -- we would have to put you on
the stand, and then we would have to voir dire you,
and the court would have to ask questions and then
would make a determination, and we would present
you as an expert. But I understand, if you would
be allowed by the court to render opinions, you
would say this board is dysfunctional, correct?

A. That's correct.

Q. And they're deadlocked on numerous issues
that deal with financial matters, maintenance
matters, repair matters, and administrative matters
that could adversely effect, as far as the
viability of the project as a whole.

Because obviously if they're -- and they've

got numerous shortfalls that they're not currently
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dealing with that would affect their ability to
respond to accounts payable that need to be paid.

And I think you indicated earlier, you
testified that they may lose their tax exempt
status as a nonprofit corporation based upon the
way that they have moved monies around.

I'm not a forensic accountant, so to the
extent that I say something's wrong, you know, the
record will correct it, but they haven't moved
it -- whether it's the management company prior to
yv'all or they moved from operating account or
the -- to the reserve account, operating account,
that they didn't do it -- they didn't do it based
on accrual basis.

Is that a fair statement?

A. I'm not sure what they did with the money
prior to January lst.

Q. But in -- is it -- here's the ultimate
question I want to ask you: Do you think a
custodian needs to be appointed in this case until
the board can work out some of these issues, areas
of dissension regarding whether the governing
documents are valid, regarding monies owed that,
you know —- I think you indicated that Jeff

Richardson said 106,000, whatever that number was,
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has already been paid, and you're trying to get
documentation to show that.

Do you think until some of these issues can
be resolved regarding a lot of the bad blood that's
developing over years and years and years, it would
be good to have a temporary custodian appointed to
help administer and manage the resort until a lot
of these issues regarding monies owed that a
forensic audit would probably shed light on, and
having a court make a determination regarding the
viability of the governing documents?

Would it be your opinion that it would be
wise to appoint a custodian?

MS. MCGUIRE: Object to the form.
MR. RIVERA: OCbject to the form.
MR. BELLAMY, III: Under these
circumstances?
THE DEPONENT: They need -- they need
some sort of guidance.
BY MR. BELLAMY, III:
Q. Okay. Let me ask you this. If -- so -- if
I understand your testimony, you're not opposed to
a custodian being appointed to run and manage the
master association.

Is that a fair statement?
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A. That's fair.

Q. You wouldn't be opposed to having a
provisional director appointed that would break the
deadlock between the two directors?

A. That's true.

Q. And you wouldn't be opposed to possibly
having a receiver temporarily appointed to manage
and administer the association in order so some of
these issues could be resolved by a judge on a
non-jury basis?

A. T would like to see the issues resolved,
yes.

Q. Let me ask you: In the 23 years that you've
worked in the community association area, is this
the worst, most dysfunctional board or association
you've ever tried to assist?

A. Tt is.

Q. Has it caused you a lot of stress and
anguish? Sleepless nights?

A. Yes, it has.

MR. BELLAMY, III: I don't have
anything further at this point.

MR. RIVERA: Maybe she's got a claim
against y'all's clients, sleepless nights.

MS. MCGUIRE: Barbara, I have a few
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Q. And there -- and I believe there may have
been some argument that there wasn't proper notice
of the meeting, correct?

A. That wasn't the issue.

Q. Okay. What was the issue?

A. The issue was that they were advised by
their attorney not to attend.

Q. And we're not referencing any attorney in
this room, but just an attorney in general,
correct?

A. That's true.

Q. Again, that's another example how this board
has not been able to function since your company
has taken over in January of 2018, correct?

A. That's true.

Q. And are there actually any signed meeting
minutes from the board of directors in regard to
any meetings they've held in 2018?

A. There is one set that was signed by Bob
Rosencrans, which was the July meeting that wasn't
held. He signed those and sent them back to me as
approved.

Q. Okay. And I think he converted it to a
special meeting as -- was his argument, correct?

A. Yes, he did.
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special assessments, correct?

A. Correct.

Q. And they're having issues dealing with the
security front and back gate, correct?

A. Yes, that's correct.

Q. BAnd, again, they're unable to agree on
meeting minutes since you've been involved in 2018,
correct?

A. That's correct.

Q. Okay. And they have been unable to select
an attorney to serve as general counsel which may
alleviate many of the issues that we're facing in
this litigation, correct?

A. That's correct.

Q. And they have been unable, as of today, to
come up with any master rules and regulations,
correct?

A. Correct.

Q. We're hopeful they will do that in the
future, correct?

A. Yes, I am.

Q. They have been unable to select any officers
since January 1, 2018, correct?

A. That's correct.

Q. Has the issue with the Renaissance Tower --

STENOTYPE REPORTING SERVICE, LLG

Madonna Farrell, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576

01:16.

v

 ARHRHTHH-~ ANaH 2T T, AT 1N CREIRZ ~—~ COERTIEH AKTITYCT NNOORHLCTFTER

01:17pM:

- ST NN

01:17P

01:17PM

01:17PM

0529



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

132

A. I beg your pardon. Did you say January or
April?

Q. I'm sorry, January 201872

A. No. They had officers in January. It was
when the new ones were elected April 29%th.

Q. Okay. Since April 29, 2018, has the board
been able to select officers?

A. No.

Q. Has the board been able to address the issue
with the Renaissance Tower liens?

A. No.

Q. Okay. And has the board been able to
address the issue with the seven, almost eight
grand owed to their former general counsel
Mr. Stathos' invoice?

A. No.

Q. These are just -- all just examples of
issues that have come up since Empress has been
involved since January of 2018 that kind of would
give the Court a lay of the land of problems at the
association, correct?

A. Correct.

Q. This isn't a full list.

There could be other ones, correct?

A. That's correct.
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Q. And in regard to any custodian or
receivership, I was present at the meeting a couple
weeks ago, correct?

A. Yes, sir.

Q. It's pretty obvious -- it was pretty obvious
to me, and I'm sure it was pretty obvious to you,
that the homeowners are not happy with the current
condition of the master association's board.

Is that fair?

A. The homeowners present were not happy, the
majority.

Q. In fact, there's a -- it was -- it was --

how long did the meeting last?

A. From 9:00 a.m. until 2:30.

Q. ©Okay. So five and a half hours?

A. Yes, sir.

Q. Okay. Long day for you?

A. Very long.

Q. Did you accomplish anything in -- did you --
A. No, sir.

Q. Let me finish my question so she can get
down everything.
In those five and a half hours, were you, as
a property manager for the association, were you

happy with what you were able to accomplish?
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A. No, sir.

Q. Is there still a lot of business to be done
with the association before the end of the year?

A. Yes, sir.

Q. Okay. 1In regard to any cost to custodian or
receivership, do you think we should be looking at
the cost of the custodian or receivership or the
fact that this board is unable to function?

A. The board is unable to function.

Q. Okay. And, again, we're seeing it, you've
been asked some questions about letters being sent
out without approval of the board or other people,
correct?

A. That's correct.

Q. That's just another example of how this
board is acting among each other with letters being
sent out without approval by the master
association, correct?

A. That's true.

Q. Are you concerned with the functionality of
the master association as it currently stands
today?

A. I am.

Q. Okay. And I think the best example of the

issues involved with the master association is Jjust
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the fact that there's a lawsuit where two board
members have sued the other two board members,
correct?

A. That's true.

Q. Have you ever been in an association in your
20 years where two board members have sued the
other two board members?

A. No, sir.

Q. Does it concern you?

A. It absolutely concerns me because prior to
the suit we had problems binding coverage, D&O
coverage. And I'm concerned that next year they
may not have it.

Q. Okay.

A. Due to the number of lawsuits.

Q. And aren't some of these issues that we've
talked about that I just ran through as examples of
issues with the master association, aren't some of
those issues pretty easy to fix if everybody got
along?

A. I would think they would be, yes.

Q. For example, the security and the security's
contract, whether or not to go live on the front
gate now and leave the back gate open, for example?

A. Yes.
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Q. I mean, it's easy to come to a compromise in
regard to let's go live on the front gate while we
figure out the issue with the back gate, correct?

A. Yes, sir.

Q. But they can't even do that, correct?

A. No, sir.

MR. RIVERA: That's all the questions I

have.

MR. BELLAMY, III: Let's mark this.
(EXHIBIT 13, A Message from the Ocean
Front Spa and Renaissance Tower, was
marked for identification.)

EXAMINATION

BY MR. BELLAMY, III:

Q. Barbara, I'm going to hand you what's been
previously marked as Exhibit 13 to your deposition.
It's a three-page document. It's titled, "A
Message from Oceanfront Spa and Renaissance Tower."

Then under that it's got the introduction,
and there's another heading "Legal Update." And
I'm on the second page. There's a heading, "Loss
of Income, Security Issues." BAnother heading,
"Summary Issues." Another heading, "No Board of
Officers Elected." B2And the last two headings are

"Receiver, Special Referee" and "Final Summary."
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the contract. The second motion was that they
would authorize Laurie to sign the contract.

Q. Okay. And who voted? Was it unanimous?

A, Yes, it was.

Q. Next issue: "Lazy River Resurface and
Lights." Tell me a little bit about that.

A. The lazy river is in dire need of
resurfacing. They had been painting it, and it had
been painted prior to us. And there's a fiberglass
coat on it, so it's goilng to cost more to take just
the paint off. You have to remove the fiberglass.

And we have been getting bids for that, and
they haven't made their final selection. They're
going to have another meeting on Sunday, October
28th, and hopefully we'll be able to get the pool
resurfaced.

Q. What amount are the bids coming back at to
resurface --

A. The lazy river is 50,000 just itself, and
then the others are -- like the zero entry pool is
around 20,000, and then the water park pool is
around 20,000.

So it will be close to $100,000 for those
three water features.

Q. That's been bid out to three separate
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contractors?

A. I actually have four proposals.

Q. Is the work going to be -- scope of work
will be over -- is an engineer going to overlook
it?

Have y'all employed an engineer?

A. No, we have not.

Q. So my understanding is no engineer's going
to oversee that work being done, correct?

A. No.

Q. And who are the contractors that submitted
bids on this?

A. Ken's Pool, Hauk Pools, Active Concrete
Shooters, and Pool Services.

Q. When you say "And Lights," what is that?
You're talking about the resurfacing, along with
the lights in the --

A. There are 13 lights in the lazy river, and
at this time, only one of the lights is working.
So when they do the refinishing project, we are
hopeful that they will approve the lighting to be
repaired at that time.

Q. But you find out on the 28th?

A. Yes, sir, hopefully.

Q. Do you have any hope that the board is going
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space of any unit, any lot or residence owned by an individual Owner and not owned by the
Association or in common with other Owners.

f. "Governing Documents” means the Articles of Incorporation, Declaration, Master
Deed, Covenants, Conditions, and Restrictions, By-Laws, and other recorded or adopted
documents and amendments thereto as may be applicable that govern or controi the
administration, management, and operation of the Project.

g. "Monthly Financial Reports" shall include the following: Balance Sheet, Income
Statement, and supporting reports and schedules for Accounts Receivable and Accounts
Payable.

h. "Owner" or "Owners" shall mean all of the persons or entities which own Units
andfor Lots in the Project and shall also refer to a particular person owning a Unit or Lot in the
Project.

i "Project" shall mean the property that is subject to the Governing Documents.

j- “Unit[s]" or "Lot[s]" shall mean a portion of the Project which may be independently
owned and is intended for use and occupancy as a single family residence. The terms shall
include, by way of illustration but not limitation, condominium units, townhouse units, duplex
homes, cluster homes, patio or zero lot in homes, and single family detached houses on
separately plotted lots, and vacant land intended for development for use and occupancy as a
residence or residences, but shall not include Common Areas or Common Property.

2. EMPLOYMENT:

a. The Association hereby appoints the Managing Agent as its exclusive Association
Manager and Managing Agent hereby accepts the appointment on the terms, covenants, and
conditions set forth in this Agreement. The Managing Agent will deliver services as provided in
this Agreement under the direction of the Board of Directors of the Association. The Board may
appoint a single representative to furnish information and instructions to the Managing Agent for
performance of its duties. In the event the Board does not appoint a single representative, the
President shall serve as the representative. The Managing Agent shall be entitled to rely on the
appointed representative or President as being authorized by the Association's Board.

b. The Association acknowledges the importance and value of the Managing Agent's
employees and agents to the business of the Managing Agent, and agrees to refrain from hiring
or employing, directly or indirectly, any person who is or was employed by the Managing Agent
during the term of this Agreement, including any renewal term or holdover period, and for a period
of one year after the termination of this Agreement without first obtaining the written consent of
the Managing Agent.

3. TERM:

Unless sooner terminated, as provided herein, this Agreement shall remain in full force
and effect for an initial period of 24 month(s) commencing January 1, 2018 through December
31, 2020 ("Initial Term"). Thereafter, this Agreement shall automatically renew for one (1) year
periods ("Renewal Term"). After the expiration of the Initial Term and Renewal Term this
Agreement shall continue on a month to month basis. This Agreement may be terminated by
either party hereto by giving 90 days written notice to the other party. however, the Association
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shall be responsible for the payment of all compensation due to the Managing Agent through the
effective date of cancellation.

4. COMPENSATION:

a. The Association agrees to pay all reasonable costs and expenses incurred by the
Managing Agent in the performance of its duties, and agrees to pay the Managing Agent a fee of
$68,000 annually, payable in equal monthly installments which shall be billed on the first day of
each month and due for payment no later than the fifth day of each month. If the Association is
late in its payment, a late fee of $100.00 will be added. The fee due to the Managing Agent shall
be subject to an annual increase as approved and/or negotiated between the agent and the Board
of Directors.

b. Additional Services: The Association may request the Managing Agent provide
additional or expanded services beyond the services set forth in this Agreement and not
included in the annual compensation. Such additional or expanded services may include but are
not limited to insurance claim management, assistance with special projects such as roofing,
siding, painting, seal coating, or other construction or maintenance projects, and assistance,
participation, or research related to legal action initiated by or against the Association or the
Board. The Association agrees to pay the Managing Agent a fee for such services as described
in Exhibit "A" hereto. If such additional or expanded services are requested, the Managing
Agent will bill the Association and the Association will pay the Managing Agent on a monthly
basis for such services.

c. The Association agrees to pay the Managing Agent on a monthly basis for office,
administrative, and other charges as described in Exhibit "A" hereto.

d. Transfer and Set-Up Fee: Association shall pay the Managing Agent a one-time
fee of $500.00 upon acceptance of this Agreement.

5. LIMITATIONS ON AUTHORITY:

It is understood and agreed that the authority and duties conferred on the Managing Agent
hereunder are limited as provided herein and are in accordance with the Association's governing
documents and applicable state law. The Managing Agent shall be responsible for implementing
the policy decisions of the Board and shall be subject to the lawful decisions of the Board, but
shall be entitled to exercise its discretion as to the means of implementation of such policies within
the scope and intent of the Agreement.

6. RESPONSIBILITY OF THE ASSOCIATION:

The-Association-shallretair the primary responsibility for enforcement of the provisionsof
its Governing Documents and its contractual agreements.

7. DUTIES OF MANAGING AGENT:

The Managing Agent shall perform the following services and duties, consistent with the
Governing Documents and consistent with such budgetary limitations as may be imposed by the
Association and pursuant to the consent of the Association’s Board:
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a. Financial Services:

1. Prepare and submit to the Board for approval a proposed budget for the
Project, setting forth the projected revenue and expenses for the Project for the next fiscal
year. The proposed budget shall be submitted to the Board for its approval prior to the
commencement of the new accounting year. Any proposed budget prepared by the
Managing Agent shall be subject to the approval of the Board, and the Board retains full
responsibility for the appropriateness of data contained within the budget.

2. Prepare and review routine monthly financial reports on an accrual basis
of receipts and disbursements, itemized according to the budget, and submit these
statements to the Board of Directors.

3. Maintain accounting records in a manner to facilitate an annual audit and
the preparation of tax returns by an independent accountant. Such records shall be
available for inspection by members of the Association during regular business hours.

4, Prepare an annual letter to members of the Association reflecting the
adopted budget and outlining the members' assessments for each Unit or Lot as computed
by reference to the appropriate section of the Governing Documents.

5. Be the exclusive receiving agent to receive assessment payments due the
Association. In the name of the Association, the Managing Agent shall have the authority
to bill, request, demand, collect, receive, and give receipt for all assessments which may
be due to the Association.

6. Maintain a monthly record of assessment billings, payments, late fees, and
adjustments.
7. Assist in the development and enforcement of procedures to collect

assessments from delinquent Owners. In the name of the Association, the Managing
Agent may institute legal or equitable action against a defaulting Owner for assessment
payments due the Association. The Managing Agent shall not institute a lawsuit against a
defaulting Owner unless authorized to do so by the Board of Directors.

8. Inform the Board of Directors of any monetary shortfalls and request that
the Board provide the funds or make a special assessment to remedy the anticipated
insufficiency. Failure on the part of the Association to provide said funds or make a speciai
assessment when requested by the Managing Agent may, at the option of the Managing
Agent, be construed as a material breach of the Agreement, and Managing Agent may
provide 30-day notice. The Managing Agent shall not undertake to pay expenses of the
Association from the Managing Agent's own funds, but shall only be required to pay
‘expenses “of the “Association o the "extent that funds have been received by "the"
Assaciation.

9. Establish and maintain a separate account for all operating funds of the
Association in a federally insured institution selected by the Managing Agent, indicating
the agency or custodial nature thereof. Unless prohibited by the Governing Documents
or applicable state law, the Managing Agent shall be an authorized signatory on such
account. Managing Agent shall be authorized to deposit all funds collected from the

4
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Association's Members or otherwise accruing to the Association. The Managing Agent
may also establish and maintain such other accounts for the Association as may be
requested by the Board of Directors or required by the Governing Documents, including
Operating, Reserve, Savings or Insurance accounts.

10. Be responsible for processing all payments due to the Association and
paying all expenses and obligations of the Association out of the Association's funds.

11. Be authorized to purchase, out of the Association's funds equipment, tools,
goods, supplies, and materials as shall be reasonably necessary to perform the
maintenance, upkeep, repair, replacement, refurbishing, and preservation of the Common
Areas.

12. Arrange for and assist in the preparation of annual federal tax returns and
annual State tax returns.

13. Handle all correspondence related to business matters concerning
financial transactions of the Association.

b. Administration:

1. The Managing Agent shall confer with the Board when so requested in
connection with the performance of the Managing Agent's duties. The Managing Agent
shall be available to attend four (4) Board meetings per year either in person or via

teleconference, with each up to two (2) hours duration. In the case of additional meeting
time and / or special meetings, there will be an additional charge. The Managing Agent
shall prepare and send notice of the board meeting and prepare the Agenda. The
Managing Agent shall prepare minutes and send to each Board member.

-~ SXAHTEH NNOWNANTLD -~ ARBRHTHH -~ MNaH /T 22T AAT N CREIOES -~ COEHT EH AKTITYXCD NNORHLICTFHTER

FEISXCD

2. Attend one (1) Annual and one (1) Organizational Meeting per year. In
addition, shall assist the Board in preparing for the Annual Meeting.

A T2

3. Assist the Officers of the Board in maintaining the Association’s minute
book(s), membership list, ail financial record books, accounts and other records required
to be kept by the Association. Such records shall be kept by the Managing Agent and
shall be available for use and inspection by the Association members upon request during
normal business hours.

&/l

4, Assist in conjunction with a qualified insurance agent and make
recommendations to the Board as to the form or forms of Insurance for the Association,
and which may be required to comply with the provisions of Association documents. The

T—— e '*MManagingAgent'shalfassist‘theBoarcHn“acquiring‘itS'insurarrce‘pnﬁcies:"T‘he Association™
may delegate to the Managing Agent its authority to obtain bids for, contract to purchase
and actually purchase such insurance for the Association following final selection and at
the direction of the Board of Directors.

5. Assist in preparing and distributing Bulletins to the general membership
relating to affairs of the Association and/or new policies as promulgated by the Board.
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6. At the direction of the Board of Directors and at the expense of the
Association, the Managing Agent may retain and employ attorneys, accountants,
engineers and such other experts and professionals whose services are reasonably
required to effectively perform its duties and exercise the powers hereunder.

7. Assist the Board and/or appointed Committees in drafting and notifying
owners of Rules and Regulations as promulgated by the Board of Directors.

8. Archived files / records will be stored on Association property whenever
practicable. If needed, the Managing Agent will warehouse archived files / records at a
rate of $4.00 per box per month.

9. When the Association institutes an action of foreclosure against a unit / lot
owner, the Managing Agent will be due a fee of $100.00 for special preparation of attorney
requested information. This fee will be added to the amounts due to the Association in
the foreclosure action.

c. Property Supervision:

1. The Managing Agent shall, with the assistance and/or guidance of the
Board, cause the Common Elements and Limited Common Elements to be maintained
and repaired, including landscaping, cleaning and such other normal maintenance and
repair work as may be necessary. The Managing Agent shall inspect, with the assistance
and / or guidance of the Association's appointed commitiees, the general appearance of
the buildings and grounds, to determine that the facility manager and/or maintenance
subcontractors are causing the general Common Elements and Limited Common
Elements to be reasonably maintained. For any one item of repair, replacement or
refurbishment, the expense incurred may not exceed the sum of one thousand dollars
($1000.00) unless specifically authorized by the Board, excepting, however, that
emergency repair involving manifest danger to persons or property or immediately
necessary for the preservation or safety of the property or for the safety of persons or
require to avoid suspension of any necessary services to the Association, may be made
by the Managing Agent, with regard to the above limitation.

2. The Association grants to the Managing Agent access at all times to all of
the Common Elements, Limited Common Elements and all other Association property to
carry out its obligations in this Agreement. Subject to the provisions of the Association
documents, the Association grants the Managing Agent access to each unit / lot during
reasonable hours as may be necessary for the maintenance of the Common Elements or
Limited Common Elements. The Association shall indemnify the Managing Agent from
any claims, demands, judgments or suits that may be brought against or incurred as a
result of its exercising its right of access to individual unitsflots as herein provided.

3. Be reasonably available to negotiate and supervise, at the direction of the
Board of Directors, any needed maintenance and service contracts.

4. Assist the Association in obtaining professional personnel and services to
repair items in the Common Elements and Limited Common Elements.

5. The Managing Agent shall make regular visual inspections of the Common
Elements to ensure compliance with the Association's covenants, rules, and regulations,

6
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and shall report the results of the inspections to the Board of Directors. If more visual

inspections are requested, an additional fee may be required.
d. Maintenance Services/Supplying Goods and Services:

1. The Managing Agent may provide or cause to be provided on-site
personnel, assigned to the Association on a full time and/or part time basis for such
purposes as may be necessary oOf appropriate to carry out the maintenance
responsibilities of the Association. The fee for the maintenance personnel will be the
approved budget allocation, including, but not limited to, payroll, social security, state and
federal unemployment, employer and employee liability insurance, payroll administration,
worker's compensation, and applicable benefits, invoiced and payable per pay period. In
the event the Association approves overtime and/or increases in payroll or benefits, the

fee payable will be adjusted accordingly.

2. The Managing Agent may provide or cause to pe provided pest control
treatment to the Common Elements, the Limited Common Elements, and the Unit/Lot
invoiced and payable monthly in advance. The Managing Agent shall not be responsible
nor have any obligations for the inspection and/or treatment of any property for termites,
fungus, mold, excessive moisture, or any other wood destroying organisms.

3. The Managing Agent has disclosed and further discloses to the Association

that, primarily by virtue of its services to other similar Associations, the Managing Agent
is, on occasion, able to obtain some discounts by dealing on a volume basis with suppliers,
subcontractors and laborers. All goods and services provided or caused to be provided
shall be priced at or below market, reflecting its volume purchasing ability. Any deviation
from the budget for goods and/services provided by the Managing Agent must have prior
approval of the Board and/or its designee before the rendering of said services, except in
the event of an emergency, when the Managing Agent is authorized to act in its sole

discretion.
e. Casualty Loss. Restoration, Major Projects. and Improvements:

1. Casualty Loss and Restoration: In respectto casualty loss and restoration
of Association property, or any portion thereof, including restoration or repair made

necessary by Acts of God or other cause of any portion of the Common Area or Limited
Common Area, the Managing Agent shall, if authorized by the Board, provide the
necessary service for the filing of insurance claims, coordination with insurance adjusters,
assist in filing proof of losses, coordinate restorations efforts through general contractors
and / or individual contractors and inspect workmanship. The Managing Agent shall make
recommendations to the-Board-as _to-determine;-as&ess;~

ation among the Owners in such propo

casualty loss, restor rtions as it deems advisable,

notwithstanding the fact that in the event of casualty loss, damage may be covered by
insurance. All services rendered by the Managing Agent hereunder shall be additional
services for which the Managing Agent is entitied to additional compensation as set forth
in Exhibit "A."

2. Major Projects and improvements: In respect to major projects and

improvements of any Association property, or any portion thereof, including painting,

7
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waterproofing, roofing, carpeting, and paving of any portion of the Common Area or
Limited Common Area, the Managing Agent shall, if authorized by the Board, provide
necessary service to coordinate work efforts through general contractors and/or individual
contractors and inspect workmanship. The Managing Agent shail make recommendations
to the Board as to determine, assess, charge and levy costs of major projects and
improvements among the Owners in such proportions as it deems advisable. All services
rendered by the Managing Agent hereunder shall be additional services for which the
Managing Agent is entitled to compensation as set forth in Exhibit "A."

f. Additional Services:

1. The Managing Agent, when authorized by the Board, will be available as
an Association witness or representative when involved in legal claims. The hourly rate
for the Managing Agent shall be $60.00 per hour clerical, research and discovery time and
$100.00 per hour for court appearance and deposition time.

2. The Managing Agent, when required by the Board, shall have the right, but
not the duty, to provide or perform or cause to be provided or performed, other specialized
services, other than those listed in items identified above, and shall be paid a fee as

follows: Association Manager $100.00, Administrative $60.00 and Accounting Staff
$80.00 per hour.

8. MANAGER AS MANAGING AGENT or AGENT OF THE ASSOCIATION:

It is understood and agreed that everything done by the Managing Agent under the
provisions of Section 7 herein shall be done as the Managing Agent for the Association and any
and all obligations or expenses incurred thereunder shall be on behalf of and at the expense of
the Association. Any payments to be made hereunder shall be made out of the accounts of the
Association. The Managing Agent shall not be obligated to make any advance on account of the
Association or pay any sum on the Association's behalf, nor shall the Managing Agent be
required or obligated ta incur any liability or obligation under this Agreement.

9. DWELLINGS (UNITS/LOTS):

This Agreement does not contemplate nor is the Managing Agent responsible or required
to perform the upkeep and repair of non-Association property, including Units and Lots, the
responsibility for which belongs to a third party under the Governing Documents. However, the
Managing Agent may, in its sole discretion, perform such maintenance and repair services for
and to a Unit or Lot as may be required and shall attempt to obtain reimbursement from the
owner of the Unit or Lot as permitted by the Governing Documents and/or applicable law.

10.  INDEMNITY AND EXCULPATION:

The Managing Agent and its officers, directors, agents, and employees shall not be liable
to the Association and/or its members or any other party for any loss or damage caused by acts
or omissions of the Managing Agent, its officers, directors, agents, and employees unless such
acts or omissions constitute gross negligence or willful misconduct. The Association agrees to
indemnify, defend, and hold harmiess the Managing Agent, its officers, agents, members,
directors, and employees from all claims, damages, judgments and fees arising from any injury
to any person or persons or damage to any property in, about, or in connection with the

8
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Association, unless such injury or damage has been caused by the Managing Agent's gross
negligence or willful misconduct. The Association agrees to include the Managing Agent as a
named insured on all Association liability policies.

In the event of failure by the Association to fully perform hereunder, the Managing Agent
may do so, but all costs and expenses so incurred by the Managing Agent shall be reimbursed
by the Association to the Managing Agent, together with interest on the same from the date any
such expense was paid until reimbursed, at the rate of 8% per annum.

All indemnity and exculpation provisions contained herein shall survive the termination of
this Agreement.

11.  INSURANCE:

The Managing Agent will at all times during the term of this Agreement keep in force and
furnish the Association with Certificates of insurance for the following coverage, upon written
request from the Association:

a. Fidelity Coverage for the employees of the Managing Agent in an amount
not less than $500,000.00. (/f the Board of Directors requires additional coverage
or increased limits, this can be completed prior to the start date.)

b. Comprehensive general liability coverage, including completed operations,
blanket contractual and personal injury coverage, in an amount not less than
$1,000,000.00.

c. Errors and Omissions Insurance/Professional Liability in an amount not
less than $1,000,000.00.

d. Workers Compensation insurance in the statutory amount covering all
employees who work at the Project.

The Association will at all times during the term of this Agreement keep in force
and name the Managing Agent as an Additional Named Insured for the following coverage:

a, Comprehensive general liability insurance in an amount not less than
$1,000,000.00.

b. Directors and Officers liability insurance in an amount not less than
$1,000,000.00.

12. DEFAULT:

a. By the Association: If the Association or its Members shall interfere with the
Managing Agent in the performance of its duties and the exercise of its powers hereunder, or if
the Association shall fail to promptly do any of the things required of it under the terms of this
Agreement, then after ten (10) days written notice to the Association, the Managing Agent, may,
in addition to any other remedy find it in law or in equity, bring an action against the Association
for damages and / or specific performance and / or such other rights and remedies as it may
have. In the event the Association breaches this Agreement, the Managing Agent shall be
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entitled to be reimbursed for its attorney's fees and costs incurred by it in enforcing its rights
under this Agreement.

b. By the Managing Agent: Failure by the Managing Agent to substantially perform
its duties and obligations under this Agreement for a continuous period of thirty (30) days after
written notice of default from the Association, specifying the default complained of, shall be
grounds for the Association's cancellation of this Agreement. In addition to any other remedy in
law or in equity, the Association may bring an action against the Managing Agent for damages
and/or specific performance and/or such other rights and remedies as it may have and shall
further be entitled to be reimbursed for its attorney's fees and costs incurred by it in enforcing its
rights under this Agreement.

13. ARBITRATION:

In the event of any controversy or claim arising out of or relating to this Agreement, or the
breach, termination or validity of this Agreement, the parties will attempt in good faith to resolve
such controversy or claim. {f the matter has not been resolved within sixty (60) days of the
commencement of such discussion (which period may be extended by mutual agreement), then
the parties hereby agree to immediately submit the controversy to binding arbitration, for the
parties agree to waive their right to a jury trial. The arbitration shall be conducted by a single
arbitrator in accordance with the commercial rules of the American Arbitration Association.

Judgment upon the award rendered by the arbitrator may be entered by a court having
jurisdiction thereof. All proceedings relating to the arbitration shall occur in Horry County, South
Carolina. The arbitration shall have the authority to resolve the legal disputes between the
parties, but shall not have the authority to abridge or enlarge the substantive rights or remedies
available under existing law, and shall determine the right and obligations of the parties according
to the substantive and procedural laws of South Carolina. Each of the parties shall use all
reasonable efforts to ensure that any arbitration proceeding is completed within ninety (90) days
following notice of a request for arbitration. The prevailing party in any arbitration proceeding
shall be entitied to an award of all reasonable out-of-pocket costs and expenses. Upon request
of either party, (i) the arbitrator may require that the subject arbitration proceedings be kept
confidential, and (ji) no party shall disclose or permit the disclosure of any information procedural
or disclosed in the arbitration proceedings until the award is final. A party shall not be prevented
from seeking temporary injunctive relief before a court of competent jurisdiction in an emergency
or other urgent or exigent situation, but responsibility for resolution of any disputes shall be
appropriately transferred to the arbitrator upon appointment in accordance with the provisions
hereof.

14. ENTIRE AGREEMENT:

This Agreement contains the entire agreement between the parties hereto and any
agreement hereafter made shall be ineffective to modify or amend this Agreement unless such
subsequent agreement is in writing and signed by both parties.

15. APPLICABLE LAW:

This, Agreement shall be construed in accordance with the laws of the State of South
Carolina.

10

-~ SSXEHTEH NNOWNANTIED -~ ARIRHTTHH -~ AN T &1 AT AN CRETEE -~ (CERTIEH AKTITYXCD NNCRHLICTHHATER

B AT TGHETSKCD

&/l

0546



16. SEVERABILITY:

If any section, subsection, clause, phrase, or word of this Agreement shall be and is for
any reason held or ruled to be inoperative, void, or unenforceable, such holding or ruling shall
not affect the remaining provisions of this Agreement, and it shall be construed to have been the
intent of the parties hereto to agree without such void or inoperative part therein and the
remaining provisions of this Agreement shall be deemed and held to be valid and fully effective
as if the excluded parts had never been included herein.

17.  SUCCESSORS AND ASSIGNS:

This Agreement shall inure to the benefit of and constitute a binding obligation upon the
Managing Agent, Assaciation, Board, and their successors and assigns.

18. FORCE MAJEURE:

For the purposes of this Agreement, "Force Majeure” shall mean Acts of God, war, civil
commotian, riots, strikes, picketing or other labor disputes, unavailability of labor or materiais,
damage to work in progress by reason of fire or other casualty, or any cause beyond the
reasonable control of the Managing Agent. In the event of a Force Majeure, the time for

performance under this Agreement shall be appropriately extended by the amount of delay so
caused.

19.  WAIVER:

The failure of any party to exercise any right or power given hereunder, or to insist upon
strict compliance by the other party with its obligations set forth herein and/or any custom or
practice of the parties at variance with the terms hereof shall not constitute a waiver of either
party's rights to demand strict compliance with the terms and conditions of this Agreement.

20. NOTICE:

Any notice required to be given under this Agreement by either party to the other shall be
in writing and shall be deemed to have been sufficiently given when made in writing and sent via

United States Mail as certified mail, return receipt requested, postage prepaid, addressed as
follows:

IF TO THE ASSOCIATION: IF TO THE MANAGING AGENT:

Either party may change its address to which notices shall be sent by giving the other party
written notice of such change of address.

11

-~ SSXEHTEH NNOWNANTIED -~ ARIRHTTHH -~ AN T &1 AT AN CRETEE -~ (CERTIEH AKTITYXCD NNCRHLICTHHATER

B AT TGHETSKCD

&/l

0547



IN WITNESS WHEREOF, the parties hereto have executed this A

authorized officers or members on the date above first written.

WITNESS:
L
Hleinr 2

A

a) R s 4 s :
(TR PR \1_,/,/,- 7LJ/, ool 7
5 .

WITNESS: ™ -

Ny ( M

S Ml Sl e
s/

[NAANTE w(»\/; o \0 O

The Myrtle Bgach Resprt HOA, Inc:

N i

o

A

EMPRESS MANAG(MEN( Rie

By: J/} ‘>‘9/\// -

P P -
o Oy
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greement by their duly
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Myrtle Beach Resort HOA, Inc. Page: 4

Balance Sheet

As of 09/30/18 ~
. Description . Resemes 5 g
ASSETS <
10000 Alliance Bank Operating Cash 12,120.12 12,120.12 H
10500 TD Bank-Mailbox Deposits 4,355.53 4,355.53 5
10550 TD Bank Operating Account 7,534.00 7,534.00 |
10600 BB&T Cash Operating 155,039.94 165,039.94 %
10700 BBA&T Cash Reserves 61,357.65 61,357.65
10900 Alliance Reserve MM Account. 120,351.79 120,351.79 §
11000 BB&T Insurance Escrow 3,125.00 3,125.00 E
12000 Regular Assessment Receivables 222,301.50 222,301.50 Fa
13111 Commercial Units 412,138.21 412,138.21 %
13150 Accumulated Depreciation (1,571,172.65) (1,571,172.65) g
13300 Prepaid Insurance 21,435.48 21,435.48 ]
13400 Other Prepaid Expenses 9,052.50 9,052.50 %
13500 Prepaid Taxes 8,576.00 8,576.00
13600 Furniture and Fixtures 69,988.78 69,988.78
13720 Building Improvements 330,588.58 330,588.58 :
13800 Signage 7.286.23 7,286.23
13900 Capital Equipment 896,613.84 896,613.84
14000 Land/Land Improvements 286,400.01 s 286,400.01
14100 Due from Operating to Reserves 377,239.87 377,239.87
14300 Due from Insurance to Operatin 11,455.13 11,455.13 %
TOTAL ASSETS 886,838.20 568,949.31 .00 1,445,787.51
LIABILITIES & EQUITY 7
CURRENT LIABILITIES: §
20500 Accounts Payable 20,071.62 20,071.62 _:E
21000 Prepaid Owner Assessments 2,821.08 2,821.08 :
21400 Mail Box Deposits 4,325.53 4,325.53 =
24100 Due to Reserve from Operating 377,239.87 377,239.87 B
24120 Due fr Insurance to Operating 11,455.13 11,455.13
Subtotal Current Liab. 415,913.23 00 .00 415,913.23
RESERVES:
Subtotal Reserves .00 .00 00 .00
EQUITY:
28000 Retained Earnings ~ Operating 702,357.99 702,357.99
28100 Retained Earnings - Reserves 481,223.60 481,223.60
Current Year Net Income/(Loss) (231,433.02) 77,725.71 .00 (1563,707.31)
Subtotal Equity 470,924.97 558,849.31 .00 1,029,874.28
TOTAL LIABILITIES & EQUITY 886,838.20 558,849.31 .00 1,445,787.51

NNOHICTHTE
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Myrtle Beach Resort HOA, Inc. Page: 1%
Operating Income Statement
=
;
OPERATING REVENUES H
30100 Regular Assessments 74,672.00 74,672.08 (.08) 672,048.00 672,048.72 (72) 896,065.00 g
30200 Sales Commissions (BB) 2,505.25 1,000.00 1,595.25 8,942.85 9,000.00 (67.15) 12,000.00 %
30300 MBVR Sales/Rental Office Leas 46,706.18 5384.58 41,321.60 49,464.43 48,461.22 1,003.21 64,615.00
30400 MBRYV 2% Rental Commissions 13,886.31 7,653.33 6,232.98 72,690.42 68,879.97 3,810.45 91,840.00 §
30500 MBRYV Food/Beverage Lease Inc. 14,298 44 10,723.83 357461 128,728.67 96,514.47 32,214.20 128,686.00 E
30600 Trash Reimbursement income 00 200.00 {200.00) 12,898.53 1,800.00 11,098.53 2,400.00 FB
30700 Gate Income .00 12,083.33 (12,083.33) 00 108,749.97 (108,749.97) 145,000.00 %
30750 Bike Week Parking Income 00 00 .00 20,265.00 .00 20,265.00 00
30800 Storage Room Lease Income (41,447.65) 94258 {42,390.23) 16,652.59 8,483.22 8,169.37 11,311.00 Ig
30900 Common Element Fee(1/2 Gate} 00 12,083.33 {12,083.33) .00 108,748.97 (108,749.97} 145,000.00 3
31000 Interest Income .00 .00 .00 203 .00 203 00
32400 Mail Box Rental Income 21.00 .00 21.00 1,465.00 00 1.465.00 00
35000 Other income 881.57 00 881.57 881.57 00 881.57 o0
TOTAL REVENUES 111,613.10 124,743.06 (13,129.96) 984,039.09 1,122,687.54 (138,648,45) 1,496,917.00 g
LESS:RESERVE FUNDING
99910 General Reserve Contribution {11,333.33) {11,333.33) .00 (102,000.00) (101,999.97) (.03) {136,000.00)
89930 Contingency Fund Contribution (309.42) (309.42) 00 (2,784.78) (2,784.78) 00 (3.713.00
NET OPERATING REVENUE 99,970.35 113,100.31 {13,129.96) 879,254.31 1.017,902.79 (138,648.48) 1,357,204.00 ?:;
A
OPERATING EXPENSES §
REPAIRS & MAINTENANCE S_
41300 Grounds Staff Contract Maint, 10,598.40 10,416.67 (181.73) 111,552.00 93,750.03 (17,801.97) 125,000.00 §
41800 Pool Contract Maintenance 8,265.60 1,166.67 {7.098.93) 38,753.00 10,500.03 (28,252.97) 14,000.00 §
42000 Pool Supplies/Repairs 2,767.47 1,666.67 {1,100.80) 45,275.52 15,000.03 (30,275.49) 20,000.00
42500 Golf Cart Maintenance/Repairs .00 250.00 250.00 4,950.75 2,250.00 {2,740.75) 3,000.00
42700 Golf Cart Lease Expense .00 1,119.42 1,119.42 3,007.52 10,074.78 7,067.26 13,433.00
43000 General Maintenance & Materia 1,764.29 371667 1,952.38 41,607.07 33,450.03 (8,157.04) 44,600.00
44000 Landscape Maint./Supply 00 1,250.00 1,250.00 13,280.17 11,250.00 (2,040.17) 15,000.00
44300 Landscape Contract 1,750.00 1,837.50 87.50 15,750.00 16,537.50 787.50 22,050.00
44400 Lake Maintenance Contract 420.00 520.00 100.00 3,780.00 4,680.00 900.00 6,240.00
45000 Pest Control .00 233.33 233.33 696.99 2,099.97 1,402.98 2,800.00
45100 Termite Bond 00 18.60 18.60 289.00 529.25 240.25 566.40
45200 Nuisance Control Expense .00 00 00 1,170.00 2,300.00 1,130.00 2,300.00
46600 Fire Alarm Maintenance .00 200.00 200.00 92444 1,800.00 875.56 2/400.00
46800 HVAC Maintenance 00 250.00 250.00 497.00 2,250.00 1,763.00 3,000.00
47000 Janitorial Supplies 903.11 458.33 (444.78) 8,409.02 4,124.97 {5,284.05) 5,500.00
TOTAL REPAIRS & MAINTENANCE 26,468.87 23,103.86. (3,365.01) 290,992.48 210,596.59 (80,395.89) 279,888.40
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Date 10/06/18 Time:10:58:49 Myrﬂe Beach Resort HOA, Inc. Report #0838 Page: 1 %
GENERAL LEDGER TRIAL BALANCE g
Starting account #: 30100 Starting date: 09/01/18 =
Ending account#: "Last" Ending date: 09/30/18 =
. esore b o R e  Endbulncs 5
Regular Assessments 597,376.00CR 00 74,672.00 74,672.00CR 672,048.00CR I@
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIPREFERENCE %
09/01/18 ARD0000 ARO1 74,672.00 Apply Assmt/Opt Charges §
30200 Sales Commissions (BB) 6,347.60CR 00 2,595.26 2,595.25CR 8,942.85CR E
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AP REFERENCE g
09/30118 ARODCO 20703 84750 BrownAug18SalesComms
09/30118 GJ00s0 ETVC-09 1,747.75 RciFeb/MarBBComms-30300 g
30300 MBVR Sales/Rental Office Lease 2,758.25CR 1,747.75 48,453.93 46,706.18CR 49,464 43CR
DATE SOURCE ~ REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AJP REFERENCE
09/3018 GJ0oso ETVC09 1,747.75 RelFeb/MarBBComms-30200 L
09/30/18 GJoos1 ETC-09 48,453.93 RcMoOfcLse 130800103030
30400 MBRV 2% Rental Commissions 58,804.11CR 00 13,886.31 13,886.31CR 72,690.42CR
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE
09/2818 AR0000 19908 13,886.31 MBRV Aug18 2% Comms.
30500 MBRY Food/Beverage Lease Inc. 114,430.23CR .00 14,208.44 14,298.44CR 128,728 67CR
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE :é
09/10/18 AR0000 10083 14,298.44 Sep18 Lease-Allegiant Q
30600 Trash Reimbursement Income 12,898.53CR 00 .00 00 12,898.53CR %
N
30700 Gate Income .00 00 .00 .00 00 =5
=
30750 Bike Week Parking Income 20,265.00CR 00 00 00 20,265.00CR
30800 Storage Reom Lease Income: 58,100.24CR 48.453.93 7.006.28 4144765 16,652.59CR
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENGE
09/1018 AR0000 20603 7,006.28 Sep18MBRV Lease/StrgPymt
09/30118 GJ0061 ETC08 48,453.93 ReiMoOfelse fr30800t03030
31000 Interest Income: 2.03CR 00 .00 00 203CR
32400 Mail Box Rental Income 1444.00CR 00 21.00 21.00CR 1.465.00CR
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE
09/06/18 AR00DO 5958 21.00 Mailbox#237-Young
33000 Storage Rm Lease Income .00 .00 00 .00 .00
35000 Other Income .00 00 881.57 881.57CR 881.57CR
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Date 10/06/18 Time:10:58:49 Myrtle Beach Resort HOA, Inc. Report #0898 Page: 2 %
GENERAL LEDGER TRIAL BALANCE g
Starting account #: 30100 Starting date: 09/01/18 &
Ending account#: "Last" Ending date: 09/30/18 B
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE :
09/28/18 AR0000 006155 47.06 CitibankUnclaimedPropCk §
09/28118 ARD000 006156 126.57 CitibankUnclaimedPropCk
09/28/18 AR0000 006157 483.84 CitibankUnclaimedPropCk §
09/28/18 AR0Q00 011032 22410 CitibankUnclaimedPropCk E
39500 General Reserve Funding 90,666.67CR .00 11,333.33 11,333.33CR 102,000.00CR g
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE g
09727118 RJ0001 ETC-08 11,333.33  Monthly RSV Contrib fr Op i
39510 YTD Contingency Funding 2475.36CR 00 309.42 309.42CR 2784.78CR %
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AP REFERENCE ]
09727118 RJ0001 ETC-09 30942 Monthly RSV Contrib fr Op
39520 YTD Interest Eamed-Cap Reserv 436.36CR 00 6.64 6.64CR 443.00CR
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AJP REFERENCE
09/30118 CRO0000 ADJUST 664 Sep18Int-BB&TRSV
41300 Grounds Staff Contract Maint, 100,953.60 10,598.40 00 10,598.40 111,552.00
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AP REFERENCE :é
09/01/18 APOD10 VH765 9,878.40 FOUR OF AKIND SEPT 18-Janitorial Staff é
09/19/18 AP0802 VHB1 720.00 FOUR OF AKIND ExtraStaffingWE9/9/18 =
=
41800 Pool Contract Maintenance. 30,487.40 8,265.60 00 8,265.60 38,753.00 \:
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AJP REFERENCE &
09/01/18 AP0010 VH765 6,585.60 FOUR OF A KIND SEPT 18- Pool Contract
09/04/18 AP0760 VH776 1,660.00 FOUR OF AKIND AddiStaffingfWES/2/18
42000 Pool Supplies/Repairs 42,508.05 2,868.04 100.57 2,767.47 45,275.52
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AP REFERENCE
09/21/18 AP0805 VHB12 100.57 HUCKS POOCL CO. Credit-Overpayment
09/28/18 AP0B17 VH814 12085 FOUR OF AKIND ImpellerRplcd/CrcksfrmDeb
09/28/18 AP0B17 VHB1S 41.58 FOUR OF AKIND 1GoKitPrchsdtoStck
09/28/18 AP0B17 VHB16 388.70 FOUR OF AKIND AfterHmeneChemicalsProhs
09/28/18 APOB17 VH817 440,00 KEN'S POOL SERVICE, LLC InspatGvityFlowSystm
09/28/18 AP0B17 VH818 428.00 KEN'S POOL SERVICE, LLC InstiiNwPIstrRngs/DmCurs
00/28/18 AP0817 VHB19 280.00 KEN'S POOL SERVICE, LLC BlewDebrisfrmHIdngTnk
09/28/18 AP0B17 VHB820 288.06 HUCKS POOL CO. 1DrumAcid 106.9 Gal
09/28/18 APQB17 VHB21 91.80 HUCKS POOL CO. 1DrumAcidTnkOK
09/30/18 AP0828 VHB33 172.69 HUCKS POOL CO. 12x12AqwtarMnDrain
0913018 AP0B28 VHB34 246.91 HUCKS PGOL CO. 1DrumAcid 84.48 Gal
08/30/18 AP0828 VHB35 91.80 HUCKS POOL CO. 1DrumAcidTank OK
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Date 10/06/18 Time:10:58:49

Myrtle Beach Resort HOA, Inc.

GENERAL LEDGER TRIAL BALANCE

Starting account #: 30100

Starting date: 09/01/18

Report #0898 Page: 3

Ending account #: "Last"

TowlR T © Wacange End

09/30118 VAPOGZB VHB36 276.65

42500 Golf Cart Maintenance/Repairs 4,990.75
42700 Golf Cart Lease Expense 3,007.52
43000 General Maintenance & Material 39,842.78

DATE SOURCE  REFERENCE DR-AMOUNT

09/19/18 AP0802 VH809 138.54

09/19/18 AP0802 VH810 895.29

09/28/18 AP0B17 VH813 22948

09/30118 GJ0059 ETC-09 500.98
44000 Landscape Maint./Supply 13,290.17
44300 Landscape Contract 14,000.00

DATE SOURCE. REFERENCE DR-AMOUNT

09/30/18 AP0D16 VHB30 1,750.00
44400 Lake Maintenance Contract 3,360.00

DATE SOURCE  REFERENCE DR-AMOUNT

09/30/18 GJ0059 ETC09 420.00
45000 Pest Control 696.99
45100 Termite Bond 289.00
45200 Nuisance Control Expense 1,170.00
46600 Fire Alarm Maintenance 924.44
46800 HVAC Maintenance 497.00
47000 Janitorial Supplies 8,505.91

DATE SOURCE  REFERENCE DR-AMOUNT

09/04/118 AP0035 VH785 600.00
09/30/18 AP(B28 VHB37 303.11
51000 Office Supplies 5,169.67
DATE SOURCE  REFERENCE DR-AMOUNT
09/01118 GJ0055 ETC-08
09/30/18 AP0018 VHB54 13.64
09/3018 GJ0059 ETC09 20.00

HUCKS POOL CO. 1DrmAcid 100.68 Gal

00 .00 00 4,990.75
00 .00 .00 3,007.52
1,764.29 .00 1,764.29 41,607.07
CR-AMOUNT DESCRIPTION AJP REFERENCE
SHERWIN-WILLIAMS ST.2711 Handicap Blue
SHERWIN-WILLIAMS ST.2711 15/5GalMBRFmiEntrcPaint
FOUR OF AKIND ReimbrsmntfrRprHusqvmabl
SEP18AcrRicohCopierinv,
00 .00 00 13,280.17
1,750.00 .00 1,750,00 15,750.00
CR-AMOUNT  DESCRIPTION AIP REFERENCE
BBILANDSCAPING SEPT 18 Monthly Maint
420.00 00 420.00 3,780.00
CR-AMOUNT  DESCRIPTION AIP REFERENCE
SEP18AcrClearLakesinvoice
00 00 00 696.99
00 00 00 289.00
00 00 00 1,470.00
00 00 00 924.44
00 00 00 497.00
903.11 .00 903.11 9.409.02
CR-AMOUNT DESCRIPTION AIP REFERENCE
MB RESORT OCEAN FRONT SPA Sept 18 WIC Restroom Upke
GENCO BLkLiners/LavFabloso/TmC
3364 20.00 13.64 5,183.31
CR-AMOUNT DESCRIPTION AIP REFERENCE

20.00 AUG18AcrEmprsOffceExpiny.
EMPRESS MANAGEMENT, LLC
SEP1BAcrEmprsOffceExpinv.

AUG 18 Office Supplies

-~ SSXEHTEH NNOWNANTIED -~ ARIRHTTHH -~ AN T &1 AT AN CRETEE -~ (CERTTEH AKTITYXCD NNCRHLICTHHATER
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Date 10/06/18 Time:10:58:49 Myrt'e Beach Resort HOA, Inc. Report #0898 Page: 4 %
GENERAL LEDGER TRIAL BALANCE %
Starting account #: 30100 Starting date: 09/01/18 4
Ending-account#: "Last" Ending date: 09/30/18 o E:
[ detd = Desepn  Bogebalnce TR ToblCR . Netwhage | Endham g
51100 Printing/Copies 3,663.98 323.00 125.00 198.00 3,861.98 S
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AJP REFERENCE §
08/01/18 GJ0055 ETC-08 12500 AUG18ACrEmprsPrigExplnv.
09/30/18 AP0019 VH854 98.00 EMPRESS MANAGEMENT, LLC AUG 18 OFFICE EXPENSES §
09/3018 GJ00s9 ETC-08 225.00 SEP18AcrEmprsPmtgExplny. E
B
51200 Postage 827.16 254.86 50.00 204.86 103202 %
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AP REFERENCE g
09/01/18 GJ0055 ETC-08 50.00. AUG18AciEmprsPstgeExpinv. :
09/19/18 APQ049 VH808 152.28 PITNEY BOWES LseEquipment9/30-12/30/18
08/3018 APC019 VH854 52.58 EMPRESS MANAGEMENT, LLC AUG 18 OFFICE EXPENSES
09/30/18 GJ0059 ETC-09 50.00 SEP18AcrEmprsPstgeExpinv,
§1500 Mileage Reimbursement 240.22 00 00 .00 240.22
52000 Legal Services 24,012.55 .00 00 00 24,012.55
52200 Management Services 45833.36 5,666.67 00 5,666.67 51,500.03 %
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AJP REFERENCE /
09/0118 AP0001 VH764 5,666.67 EMPRESS MANAGEMENT, LLC SEPT 2018 MANAGEMENT FEE
54000 Boand Meeting Expense 969.95 .00 00 .00 969.95 :é
R
55000 Gate Pass Refunds 5,280.00 120.00 .00 120.00 5,400.00 =
&
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AJP REFERENCE \:
09/01118 GJ0os7 ETC-09 50.00 Ck #1123 ONelliRind5Prkg E_;
09/0118 GJ00s7 ETC09 20.00 Ck#1124 PinhaRind2Prkg &
09/0118 GJ0057 ETC-08 30.00 Ck#1126 ClarkRfnd3Prkg
09/01/18 GJo057 ETC-09 20.00 Ck#1127 SturgesRid2Prkg
56000 QOwned Unit Expense 57,153.84 6,806.73 00 6,806.73 63,960.57
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE
09/04/18 AP0020 VH780 534.00 MB RESORT OCEAN FRONT SPA CU-A Sept 18 HOA Dues
08/04/18 AP0020 VH780 356.00 MB RESORT QCEAN FRONT SPA CU-B Sept 18 HOA Dues
09/04118 AP0020 VH780 356,00 MB RESORT OCEAN FRONT SPA CU-D Sept 18 HOA Dues
09/04/18 AP0029 VH781 2,707.39 RENAISSANCE TOWER (#699) Sept 18 699 UnitA1
09/04/18 APQ030 VH782 175,00 RENAISSANCE TOWER (#699) Sept 18 699 UnitA2
09/04/18 AP0031 VH783 432.36 RENAISSANCE TOWER (#699) Sept 18 699 UnitD
09/04/18 AP0D32 VH784 164.82 RENAISSANGE TOWER (#699) Sept 18 699 UnitE
00/04/18 AP0036 VH786 255.00 MB RESORT OCEAN FRONT SPA Sept 18 1stFlrLaundryUnit
09/04118 AP0D37 VH787 255.00 MB RESORT GCEAN FRONT SPA Saept 18 W/C Bar&Food Unit
09/04/18 AP0D38 VH788 255.00 MB RESORT OCEAN FRONT SPA Sept Mail Kiosk Unit D
09/04118 AP0039 VH783 118.08 MB RESORT OCEAN FRONT SPA Sept 18 Storage Room 3-3
09/04/18 AP0040 VH780 118.08 MB RESORT OCEAN FRONT SPA Sept 18 Storage Room 5-3
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Date 10/06/18 Time:10:58:48

Starting account #: 30100

Myrtle Beach Resort HOA, Inc.

GENERAL LEDGER TRIAL BALANCE

Starting date: 09/01/18
Endi:j_g date: 09/30/18

Ending account #: “Last’

Report #0838 Page: 5

09/04/18 APQD47 VH791 401.00 MBR FIVE SEASONS CENTRE C 640C PBX RM Sept 18
09/04118 AP0048 VH792 480.00 MBR FIVE SEASONS CENTRE C 640D HOA OFFICE-Sept
09/04/18 APQ050 VH793 199.00 MBR FIVE SEASONS CENTRE C Sept 640 UnitE
57000 Storage Units - Building A .00 212553 .00 212653 2,125.53
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE
09/04/18 AP0051 VH794 48753 MYRTLE BEACH RESORT HPR, 1/4-9/30 Stor Rm 1-3
09/04118 AP0052 VH795 819.00 MYRTLE BEACH RESORT HFR, 1/1-9/30/18 Stor. Rm 3-2
09/04/18 APQ053 VH796 819.00 MYRTLE BEACHRESORT HPR, 1/1-9/30/18 Stor Rm 4-2
$9900 Administrative Expense 3,858.66 349.04 50.00 299,04 4,157.70
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE
09/0118 GJ0055 ETC-08 50.00° AUG18AcrEmprsAdminExplnv.
09/30118 AP0008 VH852 52.95 AT HOME NET TOPS 9/1-9/30/18
093018 AP0019 VH854 46.09 EMPRESS MANAGEMENT, LLC AUG 18 OFFICE EXPENSES
09/30/18 APQ019 VH854 200.00 EMPRESS MANAGEMENT, LLC Mngmint Consulting
09/30/18 G.J0059 ETG09 §0.00 SEP18AcrEmprsAdminExplnv.
60000 Electricity 28,494.92 482201 00 4,822.01 33,316.93
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENGE
09/19/18 AP0026 VHB06 118.85 SANTEE COOPER 8/7-9/7/18- 5805 Hwy17
09/19/18 APDQ26 VHB06 1,769.79 SANTEE COOPER 8/8-9/10/18-OutdoorLight
09/19/18 AP0D026 VH806 2,108.61 SANTEE COOPER 8/7-9/7/18-5905 SKingsHw
09/19/18 AP0026 VH806 262.74 SANTEE COOPER B/7-8/7/18MaintShed
09/19/18 AP0026 VH806 3228 SANTEE COOPER 8/7-9/7/18MB5SeasonsRsrt
09/19/18 AP0026 VHB06 261.51 SANTEE COOPER 8/7-9/7/18ResaleOFC
09/19/18 APDO26 VHB06 59.42 SANTEE COOPER 8/7-9/7/18 Fire Pump
09/19/18 AP0926 VHB06 208.81 SANTEE COOPER 8/8-9/8/185905Hwy17SEnt
60100 Water/Sewer 10,860.46 2,793.50 1,500.00 1,293.50 12,153.96
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE
09/01118 GJ0055 ETC-08 1,500.00 AUG1BACrGSWESA Invs.
09/05/18 AP0003 VH?797 239.46 GRAND STRAND W&S AUTHORIT 7116-8/14/18 Imigation
09/05118 AP0004 VH798 563.02 GRAND STRAND W&S AUTHORIT 7/16-8/14/18 Hwyllmgtn
09/05/18 APQ005 VH799 318.28 GRAND STRAND W&S AUTHORIT 7/16-8/14/18 MBR Imrig
09/05/18 AP0ODOS VHB00 154.79 GRAND STRAND W&S AUTHORIT 7116-8/14/18 Poolhs/MB
09/05/18 AP0007 VHBO1 63.78 GRAND STRAND W&S AUTHORIT 7/16-8/14/18 Sales Offc
09/30/18 AP00D3 VVHB55 206.56 GRAND STRAND W&S AUTHORIT 8/14-9/12/18 imigation
09/30/18 AP0004 VH856 550.62 GRAND STRAND W&S AUTHORIT 8/14-9/17/118 Hwy/imgin
09/30/18 APODD5 VH857 318.15 GRAND STRAND W&S AUTHORIT 8/14-9/12/18 MBR Irrig
09/30/18 AP0Q006 VH858 124.04 GRAND STRAND W&S AUTHORIT 8/14-9/12118 Poolhs/MB
09/30/18 AP00O7 VH858 62.93 GRAND STRAND W&S AUTHORIT 8/14-9/12/18 Sales Offc
09/30/18 AP0B28 VH829 191.67 ALLEGIANT FOOD & BEVERAGE ShrdWtrbill7/16-8/14/18
60200 Fuel 11,868.34 2,185.19 1,300.00 885.19 12,753.53
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Date 10/06/18 Time:10:58:49 Myrtle Beach Resort HOA, Inc. Report #0898 Page: 6 %
GENERAL LEDGER TRIAL BALANCE g
Starting account #: 30100 Starting date: 09/01/18 &
Ending account #: CLast” e
Foohets Daulpﬂon g i _ ToulDR ';,ft)h!fcli_ Mﬂ-eh"'“’ Endbalance g
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AJP REFERENCE :
09/0118 GJ00SS ETC-08 1,300.00 AUG18 Acr SCE&G Invoice §
09/19/18 AP0014 VH804 1,085.19 SCE&G 816-9/4/18 WirPrkii-Fu
09/30/18 GJ0059 ETC-09 1,100.00 SEP18 Acr SCE&G Invoice §
60300 Trash Removal 43,325.78 6,483.55 4,000.00 2,483.55 45,809.33 g
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE %
09/01/18 (GJ0055 ETC-08 4,000.00 AUG18AcrieeDisposalinv. g
09/21/18 AP0043 VH823 249.65 E-Z DUMP INC 9/21-18-9326 :
09/28/18 APG043 VH826 233.90 E-Z DUMP INC 9/25-18-9420
09/30/18 GJ0059 ETC-09 6,000.00 Aug/Sep18Acri.eeDispslinvs
60500 Cable TV 158,362.15 23,612.39 00 23612.39 181,974.54 ]
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AJP REFERENCE
08/01118 GJ0055 ETC-08 23612.39 RelSepSpectruminy-13400
60600 Phane 19,588.15 80.95 662.53 581.58CR 19,006.57 %
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE /
05/19/18 AP0041 VHB807 80.95 HTC 9/4-10/3/18 -SecrtyLine
09/30118 ARO000 849861 662.53 HTC Capital Credit Refund ’:‘
(A
A
60700 Intemet Service Expense 60,827.00 14,955.00 747750 747750 68,304.50 g
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AP REFERENCE %
09/01/18 GJ00s5 ETC-08 7.477.50 RelSepContractData-13400 \:
09/19/18 APQO13 VH803 241500 CONTRACTDATANET Renaissance Tower é
09/19/18 AP0013 VHB03 1,882.50 CONTRAGTDATANET Building A &
08/19/18 AP0013 VH803 2,002.50 CONTRACTDATANET Qcean Front Spa
09/19/18 AP0013 VH803 1,177.50 CONTRACTDATANET Five Seasons
09/30/18 GJo0s9 ETC-09 747750 RelOctContractDatalnv-134
71000 Security Services Expense 182,761.25 30,800.06 4,800.00 26,000.06 208,761.31
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE
09/01/18 APOD17 VHB02 4,882.61 SECURITAS SECURITY SERVIC 8/24-8/30/18 Sec Srve
08/01/18 GJ0055 ETC-08 4,800.00 AUG18AcrSecurilasinvoice
08/19/18 APOD17 VH805 5,245.00 SECURITAS SECURITY SERVIC B8/31-9/6/18 Sec Srve
08721118 APOD17 VHB22 6,284.70 SECURITAS SECURITY SERVIC 9/7-9/13/18 Sec Svg
09/28/18 AP0D17 VHB25 7,387.75 SECURITAS SECURITY SERVIC 9/14-9120/18 Sec Srve
09/30/18 GJ0059 ETC-09 7,000.00 SEP18AcrSecuritasinvoice
71010 Security Supplies Expense 2,938.91 00 .00 .00 2938.91
72000 Income Taxes Expense .00 .00 00 .00 00
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Date 10/06/18 Time:10:58:49 Myrtle Beach Resort HOA, Inc. Report #0898 Page: 7 %
GENERAL LEDGER TRIAL BALANCE %
Starting account #: 30100 Starting date: 09/01/18 &
i unt#: "Last" Ending date: 09/30/18 ~ E:
] _ Descript N Begintalonce . . TomlOR . TowlGR " Nelchumge - " Eadbalmnce g
72010 Property Tax Expense 43,206.17 .00 .00 .00 43,206.17 >
72020 Licenses and Permits 467.50 00 00 00 467.50 %
83300 Insurance Expense 22,916.06 3,041.68 .00 3,041.68 25957.74 §
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE g
09/27118 RJ0003 ETC-09 3,041.68 Monthly PrePaid Ins Amort %
83377 Ins. Claim- Hurricane Fiorence 00 2,600.00 00 2,600.00 2,600.00 g
* DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE
09/28/18 AP0819 VH824 2,600.00 BBI LANDSCAPING CleanUpHmeneFioDispsal
90901 RE-Miscellaneous Reserve Exps 00 .00 00 00 00 ;
90803 RE-Curbing 17,250,00 .00 .00 00 17,250.00 g
90804 RE-Pool Repairs 4,121.42 .00 .00 .00 4,121.42
90807 RE-Security Gate/Equipment 2,650.00 00 .00 .00 2,650.00 %
90913 RE-Roof Replacement 1,288.82 00 00 .00 1,288.82
90921 RE-Ofice Fumiturelimprs. 218183 o0 0 o0 218183 &
N
99310 General Reserve Contribution 90,666.67 11.333.33 00 1133333 102,000.00 :
&
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AIP REFERENCE \:
09/27/18 RJ0001 ETC-09 11,333.33 Monthly RSV Contrib fr Op E_;
=
99930 Contingency Fund Contribution 2,475.36 309.42 00 309.42 2,784.78
DATE SOURCE  REFERENCE DR-AMOUNT CR-AMOUNT DESCRIPTION AP REFERENCE
0927118 RJ0001 ETC-09 309.42 Monthly RSV Contrib fr Op
“* Totals do notinchide all accounts **
Gnd Total: 151,789.41 195,467.67 193,549.77 1,917.90 163,707.31
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Date 10/06/18 Time 11:00:51 Myrtle Beach Resort HOA, Inc. Report #0899 Page: 1 %
CASH DISBURSEMENTS g
Starting Check Date: 9/01/18  Cash account #: “All" &
Ending Check Date: 9/30/18 E)
Cash account #: 10600 BB&T Cash Operating E
9/01118 1440 100000 EMPRESS MANAGEMENT, LLC 566667  SEPT 2018 MANAGEMENT SRVC §
Vehr# Invoice# Inv-date Acct# Eff-date Amount-paid Reference E
764 SEPT 2018 9101118 52200 9/01118 5,666.67 SEPT 2018 MANAGEMENT FEE FB
9/01118 1441 200004 FOUR OF A KIND 16,464.00  SEPT 2018- BULK SERVICES g
Vehr#  Invoice# Inv-date Acctit Eff-date Amount-paid Reference :
765 5850 9/01118 41300 9/0118 9,878.40 SEPT 18-Janitorial Staff
765 5850 o118 41800 9/01118 6,585.80. SEPT 18- Pool Contract
Totals: 16.464.00 L
9/07118 1443 200004 FOUR OF A KIND 2,863.72 g
Vchrdh Invoice# Inv-date Acct# Eff-date Amount-paid Reference .
771 5940 8130118 42000 8/31118 697.66 RpledCrkdChmlLinefrSpaAci
772 5952 813118 42000 8131118 486.06 PooiChemicals/Bicarb/Sulf
776 5946 9/02/18 41800 9/04/18 1,680.00 AddlStaffingfrWES/2/18 /
— s
Totais: 286372 2
(A
A
9107118 1444 200013 GENCO 381.36 N
Vehr4#  Invoice# Inv-date Acct# Eff-date Amount-paid Reference %
770 067313 8127118 47000 8/31118 22233 BLkLinersTP/PwdrFreeGives \:
774 067333 8/28/18 47000 8/31118 169.03 TP/DrawstringTrshLnersBlk 5_;
&
Totals: 381.36
8107118 1445 200064 HUCKS POOL CO. 454.73
Vehrdt Invoice-# Inv-date Acct#f Eff-date Amount-paid Reference
767 116533 8/06/18 42000 813118 12165 66.26 Gal Blk Bich
768 116402 8/02/18 42000 8/31/18 163.95 39.30 Gal/1 Drum Acid
769 116671 8/09/18 42000 8/31/18 169.13 4212 Galf 1 Drum Acid
Totals: 454.73
9/07/18 1446 200158 CLEAR LAKES & WETLAND SRVC.INC 42000  AUG 2018 LAKE MAINT
Vehr#  Invoice-# Inv-date Accti# Eff-date Amount-paid Reference
777 25620 8/3118 44400 8/3118 95.00 AUG 2018-B Bldg
777 25620 8131118 44400 8/31118 12000 Five Seasons
777 25620 8/31/18 44400 8/3118 110.00 OQcean Frant
777 25620 8/31118 44400 8/31/18 9500 Renaissance

0562



Date 10/06/18 Time 11:00:51 Myrtle Beach Resort HOA, Inc. Report #0899 Page: 2 %
CASH DISBURSEMENTS g
Starting Check Date: 9/01/18  Cash account #: "All" &
Ending Check Date: 9/30/18 E:
Totals: 420,00 S
Cash account#: 10600 BB&T Cash Operating §
9/07H8 1447 200178 GRAND STRAND W&S AUTHORITY 1,339.33 §
Vehr# Invoice# Inv-date Acct# Eff-date Amount-paid Reference g
797 50835106 00 9/05/18 60100 910518 23946 7/16-8/14/18 rigation %
798 5091152500 9/05118 60100 8/05/18 563.02 7/16-8/14/18 Hwyllmgtn
799 50315930 00 9/05/18 £0100 9/05/18 318.28  7/16-8/14/18 MBR Inig g
800 50915905 02 9/05/18 60100 9105118 154.79  7/16-8/14118 PoothsiMB :
801 50915063 00 9/05/18 60100 9/05/18 63.78 7/16-8/14/18 Sales Offc
Totals: 1,339.33
9/07/18 1448 200780 E-ZDUMP INC 180.00  18-8514 ROLLOFF GRND
Vehr# Invoice# Inv-date Acct# Eff-date Amount-paid Reference
779 200701113 . 8/3118 60300 8/31118 : 180,00 8/27-18-8514
9/07/18 1449 200782 RICOH 50098  AUGRICOH COPIER %
Vehrd#t Invoice# Inv-date Acct# Eff-date Amount-paid Reference
778 036-0040095-000 8/31118 43000 8/31118 500.98 Aug RICOH COPIER ’:‘
(A
A
9107118 1450 200829 AMERICAN PURE SPRING WATER CO 266.88  MB Resort Guard Booth S
Vehrd#  Invoice# Inv-date Acct# Eff-date Amount-paid Reference %
773 004798 813118 43000 8/3118 266.88 MB Resort Guard Booth N
9/0718 1451 200853 MBR FIVE SEASONS.CENTRE COUNCI 1,080.00 &
Vehr# Invoices# Inv-date Acct #t Efi-date Amount-paid Reference
791 00053765 9/04118 56000 9/04/18 401,00 640C PBX RM Sept 18
792 00004902 9/04/118 56000 9/04/18 480.00 640D HOA OFFICE-Sept
793 00015482 9104118 56000 9/04118 199.00 Sept 640 UnitE
Totals: 1,080.00
9/07118 1452 200912 MYRTLE BEACH RESORT HPR, ING. 2,125.53
Vehr# Invoice-# Inv-date Acct# Eff-date Amount-paid Reference
794 1-32018 9/04/18 57000 9/04118 487.53  1/1-9/30 StorRm 1-3
795 3-22018 9/04/18 57000 9/04118 819.00 1/1-9/30/18 Stor. Rm 3-2
796 422018 9/04/18 57000 9104118 819.00 1/1-9/30/18 StorRm 4-2
Totals: 2,125.53
Cash account #: 10600 BB&T Cash Operating
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Date 10/06/18 Time 11:00:51 Myrtle Beach Resort HOA, Inc. Report #0899 Page: 3

CASH DISBURSEMENTS

Starting Check Date: 9/01/18  Cash account #: "All"
Ending Check Date: 9/30/18

 Creckdate  Check Vedorbamo | Coeckewount  Refewes
9/07118 1453 206021 MBRESORT OCEAN FRONT SPA, INC 2,847.16
Vchr# Invoice# inv-date Acct# Eff-date Amount-paid Reference
780 SEPT 18-MSTR 9/04118 56000 9104118 534.00 CU-A Sept 18 HOA Dues
780 SEPT 18-MSTR 9/04/118 56000 9/04/18 356.00 CU-B Sept 18 HOA Dues
780 SEPT 18-MSTR 9/04118 56000 9/04/18 356.00 CU-D Sept 18 HOA Dues
785 SEPT 18-JANITO 9/04118 47000 9/04/18 600.00 Sept 18 WIC Restroom Upke
786 SEPT 18-UNITA 9/04/18 56000 9/04/18 25600 Sept18 1stFIrLaundryUnit
787 SEPT 18.UNITB 9/04/18 56000 9/04/18 255.00 Sept 18 W/C Bar&Food Unit
788 SEPT18-UNITD 9104/18 56000 9/04/18 25500 Sept Mall Kiosk Unit D
789 SEPT18-3-3 9/04/18 56000 9/04118 118.08 Sept 18 Storage Room 3-3
790 SEPT 18-5-3 9/04/18 56000 9/04/18 118.08 Sept 18 Storage Room 5-3
Totals: 2,847.16
9/07/18 1454 206022 RENAISSANCE TOWER {#599) 3,479.57
Vehr# Invoice-# Inv-date Accti# Eff-date Amount-paid Reference
781 SEPT 18699 A1 9/04118 56000 9/04/18 2,707.33 Sept 18 699 UnitA1
782 SEPT 18699 A2 9/04/18 56000 9/04118 175.00 Sept 18 699 Unit A2
783 SEPT 18698 D 9/04/118 56000 9/04118 43236 Sept 18 699 UnitD
784 SEPT18693E 9/04/18 56000 9/04/118 164.82 Sept 18 699 UnitE
Totals: 3,479.57
9/20/18 1455 200004 FOUR OF AKIND 72000  ExtraStaffingWES/9/18
Vehrd tnvoice# Inv-date Acct# Eff-date Amount-paid Reference
811 5961 9/1018 41300 9/19/18 72000 ExtraStaffingWES/3/18
9/20118 1456 200038 SCE&G 108519  8/6-9/4/18 WTRPRK2 FUEL
Vehr# [nvoice-# Inv-date Acct# Eff-date Amount-paid Reference
804 2210064852020 919118 60200 911918 108518  8/6-9/4/18 WirPrid|-Fu
9/20/18 1457 200057 CONTRACTDATANET 747750  10M-11/118INTERNET
Vchr4 Invoice# Inv-date Acct# Eff-date Amount-paid Reference
803 INV-1483-33871 9/19/18 60700 91918 241500 Renaissance Tower
803 INV-1483-33871 9/19/18 60700 91918 1,882.50 Building A
803 INV-1483-33871 9/19/18 60700 9/19/18 2,00250 Ocean FrontSpa
803 INV-1483-33871 9/19/18 60700 9/19/18 1,177.50 Five Seasons
Totals: TA77.50
Cash account #: 10600 BB&T Cash Operating
9/20/18 1458 200061 SECURITAS SECURITY SERVICES 10,127.61
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Date 10/06/18 Time 11:00:51

Myrtle Beach Resort HOA, Inc.

CASH DISBURSEMENTS

Starting Check Date: 9/01/18  Cash account #: "All"

Ending Check Date: 9/30/18

Report #0899 Page: 4

9120118

9/20/18

9/20118

9/25118

9/28/18

9/28/18

<
Hame  Checkamount é
Vche# Invoice# Inv-date Acct# Eff-date Amount-paid Reference \
802 E4173205 9/01/18 71000 9/01/18 4,882.61 8/24-8/30/18 Sec Srvc %
805 E4178802 91918 71000 9/19/18 5245.00 8/31-9/6/18 Sec Srve §
Totals: 10,127.61 E
B
1459 200113 HTC 8095  9/4-10/318-SECURITY PHN %
Vehr#  Invoice# Inv-date Acct# Eff-date Amount-paid Reference g
807 09195540 9/19/18 60600 9119118 80.95 9/4-10/3/18 -SecrtyLine !
1460 200140 SHERWIN-WILLIAMS ST.2711 1,033.83 %
Vehr# Invoice-# Inv-date Acct# Eff-date Amount-paid Reference :
809 1090-0 710618 43000 9/19/18 138.54 Handicap Blue
810 16538 6/1118 43000 9119118 895.29 15/5GalMBRFmtEntrcPaint
Totals: 1,033.83
1461 200808 PITNEY BOWES 15228  LSE EQUIPMENTS/30-12/30 %
Vehrs#t  Invoices# Inv-date Accti# Eff-date Amount-paid Reference
808 LSIN#3305606995 9/19/18 51200 9119/18 152,28 LseEquipment9/30-12/30/18 ’:‘
(A
A
9999 (M)200009 SANTEE COOPER 482201  8/7-9/7118-MBR ELECTRIC S
Vohr# Invoice# Inv-date Acct# Eff-date Amount-paid Reference %
806 3704410000 9119118 60000 911918 118.85 8/7-9/7/18- 5905 Hwy17 N
806 3704410000 9/19/18 60000 919/18 1,769.79  8/8-9/10/18-OutdoorLight ':‘_E
806 3704410000 9119118 60000 911918 2,108.61 8/7-9/7118-5905 SKingsHw =
806 3704410000 9/19/18 60000 9/19/18 262.74 8/7-9/7/18MaintShed
806 3704410000 9n9/18 60000 9/19/18 32.28 8/7-9/7118MB5SeasonsRsrt
806 3704410000 919/18 60000 9/19/18 261.51 8/7-9/7/18ResaleOFC
806 3704410000 9119118 60000 9/19/18 59.42 8/7-9/718 Fire Pump
806 3704410000 9/119/18 60000 91918 208.81 8/8-9/8/185905Hwy17SEnt
Totals: 4,822.01
1462 200004 FOUR OF AKIND 78161
Vehr# Invoice-# Inv-date Acct# Eff-date Amount-paid Reference
813 6091 9127118 43000 9/28/18 22948 ReimbrsmntfiRpHusqumaBl
814 10088 9/26/18 42000 9/28/18 120.85 ImpellerRpled/CreksfmDeb
815 10080 9/25/18 42000 9/28/18 41.58 1GoKitPrehsdtoStck
816 10076 9/24/18 42000 9/28/18 389.70  AfterHrreneChemicalsPrehs
Totals: 781.61
1463 200061 SECURITAS SECURITY SERVICES 13,67245
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Date 10/06/18 Time 11:00:51

Starting Check Date: 9/01/18

Ending Check Date: 9/30/18

Myrtle Beach Resort HOA, Inc.

CASH DISBURSEMENTS

Cash account #: "All"

Report #0899 Page: 5§

[hodgme oot Vs Vendorame T o
Vehr# Invoice# Inv-date Acct# Eff-date Amount-paid Reference
822 EA4178802 921118 71000 92118 6,284.70  9/7-9/13/18 Sec Srve
825 E4190644 9/28118 71000 9/28/18 7,387.75 9/114-9/20118 Sec Srve
Totals: 13,672.45
9/28/18 1464 200064 HUCKS POOL CO. 279.23
Vehr# Invoice# Inv-date Acct# Eff-date Amount-paid Reference
812 001433 8/31118 42000 921118 100.57-  Credit-Overpayment
820 118150 9/27118 42000 9/26/18 288.06 1DrumAcid 106.9 Gal
821 117826 9/13H8 42000 9/28/18 91.80 1DrumACIdTRKOK
Totals: 279.29
9126118 1465 200749 BBILANDSCAPING 260000  CleantpHrmcneFloDisposal
Vchr# Invoice# Inv-date Acct# Eff-date Amount-paid Reference
824 1578 9/23/118 83377 9/28/18 2,600.00 CleanUpHrrcneFloDispsal
9/28/18 1466 200780 E-Z DUMP INC 483.55
Vehr# Invoice# inv-date Acct# Eff-date Amount-paid Reference
823 200701113 9/21/18 60300 9/2118 24965 9/21-18-9326
826 200701113 9/28/18 60300 9/28/18 23390 9/25-18-8420
Totals: 483.55
9/28/18 1467 200854 KEN'S POOL. SERVICE, LLC 1,148.00
Vehrdt Invoice# Inv-date Acct# Eff-date Amount-paid Reference
817 014405 8131118 42000 9/28/18 440.00  InspctGrvityFlowSystm
818 014406 9/01/18 42000 9/28/18 428.00  InstiNwPIstrRngs/DmCvrs
819 014399 9/08/18 42000 9/28/18 280.00 BiewDebrisfrmHidngTnk
Totals: 1,148.00
9/30/18 9999 (M200342  ATHOME NET 5295 TOPSINTEG 9/1-9/30/18
Vehr# Invoice# Inv-date Acct# Eff-date Amount-paid Reference
852 INV-090718 9/30/18 59900 9/30/18 5295 TOPS9/1-9/30118
Totals: 82,587.15
Cash account #: 10700 BBA&T Cash Reserves
9107118 109 200695 HIGHLAND ROOFING COMPANY, INC. 129882  RoofRepairs
Vehrs# Invoice# Inv-date Acct# Eff-date Amount-paid Reference
775 745021CG 8/28/18 90913 8/31118 1,298.82 Roof Repairs

-~ ST NMWM"W"MWHMMW"MEMMN@HDEE
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Date 10/06/18 Time 11:00:51 Myrtle Beach Resort HOA, inc. Report #0899 Page: 6

CASH DISBURSEMENTS

Starting Check Date: 9/01/18  Cash account #: "All"
Ending Check Date: 9/30/18
e - o 2 e

Totals; 1,208.82
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DATE: 10/06/18 TIME: 11:03 AM Myrtie Beach Resort HOA, Inc. Page: 1

AGED OWNER BALANCES: AS OF Sept. 30, 2018
ACCOUNT NUMBER SEQUENCE
* - Previous O

ner or Renter

o CACCOUNTH uNT# NAMES o ; . 0 ~ omA
MBROFS MBROFS MBR Ogean Front Spa HPR, Inc. 20036.00 0.00 20036.00 65871.76 105943.76
RENAISSANCE RENAISSANG Renaissance Tower HFR, Inc. 24176.00 0.00 24176.00 68005.74 116357.74

TOTAL: 44212.00 0.00 44212.00 133877.50 222301.50
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DATE: 10/06/18 TIME: 11:03 AM Myrtle Beach Resort HOA, Inc. Page: 2

AGED OWNER BALANCES: AS OF Sept. 30, 2018
ACCOUNT NUMBER SEQUENCE
__*- Previous Owner or Renter

REPORT SUMMARY

CODE N/A  DESCRIPTION ACCOUNT # CURRENT OVER 30 OVER 60 OVER 90 TOTAL
;\1_ o ASSESSMENT 12000 44212.00 0.00 44212.00 133877.50 222301.50
GRAND TOTAL: 44212.00 000 44212.00 133877.50 222301.50

ACCOUNT  ACCOUNT DELINQUENCY

NUMBER  DESCRIPTION AMOUNT

12000 Regular Assessment Receivab 222301.50

T (;‘T AL 522237:-5;
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or food service or any other lawful purpose approved in writing by
the Association, Tenant agrees that bards/entertainment will be geared fo a family-type andience. Tenant
also agrees and Warrants that there will be no loud ot disturbing noise on the premises. Tenant wattants that

there will be no cover charge or admission fees levied by Tenant, except as approved by Association.

B. Ocean fiont portion of the first floor of The Renaissance Tower of The Myrtle Beach Resott being a
portion of commercial Unit A and consisting of approximately 1,600 square feel (Deli area, also
known as Unit A, 5905 8. Kings Hwy., Myxtle Beach, SC 20575). The Tenant may use and occupy the
leased propety for the operation of a deficatessen or similar food service operation, ot such other laveful

purpose approved in writing by the Association,

C. Ocean front portion of the fizst floor of The Renaissance Tower of The Mytile Beach Resort being a
portion of commercial Unit A and consisting of approximately 700 square feet (formerly "Gift Shop” avea).
The Tenant may use and occupy the leased property for the operation of a delicatessen or similar food

service operation, or such other lawful purpose approved in writing by the Association

D. Commercial Unit D, of the Renaissance Towet of the Myrile Beach Resort, commonly known as the
"General Store", The Tenant may use and occupy the leased property for a General Store or for such other

lawful purpose approved in weiting by the Association,

E.Comnercial Unit B, of the Ocean Front Spa of the Myrile Beach Resort, commonly réferred to as the
"Snack Bar". Tenant may use and occupy the leased propetty for a snack bar or any lawlul purpose approved
in writing by the Association.

T."Snack Bat" located at Myrtle Beach Resott Hotizontal Property Regime and owned hy that
Assaciation, Tenant may use and occupy the leased property for a snack bar or any lawful purpose
approved in writing by the Association,

G. Snack Bar located in the Lazy River/Water park atea of the Horizontal Property. Tenant may use and

occupy the leased property for a snack bar or any lawful purposc approved in weiting by the Association.

In addition to the above, the Tenant agrees to abide by all reasonable rules and regulations of the

2
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Associalion as well as the rules and regulations of the Aleoholic Beverage Contral Commission, the
individual horizontal properly tegimes upon which such leased propetty is located, and any other
governing authority. Tenant, and its employees, guests and invitees, shall adhere to all parking

regulutions and traffic rules established by the Association or the individual hotizantal property

regimes.

Tenant agrees and watrants that it will undertake no advestising in respect to its use of premises, unless

consented fo in advance by Association.

1t is anticipated that the Jeased space and the extent of operations of the Tenant may be modified from
time to time by mutual written consent of the Association and Tenant. The parties agrec {o negatiate
and act in good faith with one another in an attermpt to provide a consoliduted operation of food,
beverage and other commercial activities, including gift shop and convenience store operations, all in a

manner-that will be in the bes! inferest of the homeowners at The Myitle Beach Resort.

IL. HOURS OF OPERATION.

It is the infent of alf parties that the food, beverage and retail operations at Myrtle Beach Resott be
profitable for the Tenant and provides a quality experience for the ownets and guests. Therefore, it is
agreed that the Tenant will provide adequate food, beverage and retail service on a year round basis as
is more specifically set forth below. Any operations after 11:00 P.M. shall be permitted only with the

advance written consent of the Association.

Tenant will meet with management, or other Association designated contacts, on a regular basis to
teview operating schedules and events, and will, to the extent possible, opergte in coordination with

other resort operations, Any changes to opetatinig hours nust be approved in writing by Association,

LOCATION: |Off Season* Hours T n Season* Houts
Cabana Bar | closed ) ) 1AM until 11PM
Defi 7AM until 7PM - 7AM uniil 11PM

-~ SSXEHTEH NNOWNANTIED -~ ARIRHTTHH -~ AN T &1 AT AN CRETEE -~ (CERTIEH AKTITYXCD NNCRHLICTHHATER
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Convenience | 7AM unlil 7PM CTTTAM mtil 11PM
Store

"A" Building | closed 1 1AM until SPM
Paol Shack

‘Oceanfront | 9AM until 2PM January through March closed
Spa Snack:
Bar

Water Park 1LAM until 5PM only during (imes Water Paik is open 10AM until 7PM
Snack Bar

* "In Season" is defined as the petiod of time from Memorial Day weekend through Labor Day
Weekend; plus "Bike Weeks" (Myrtle Beach Harley Davidson Spring and Tall rallies and Atlantic
Beach Bike fest; dates for these may vary from year to year) and Spring Break Weeks.

"Off Season" means and includes all times not designated as "In Season."

HIL TERM.

"The tevm for this Lease shall be for a petiod of five (5) years commencing January 1, 2010 and ending
December 31,2014, Provided that Tenant has complied with the terns of the lease, this lease shall
automatically extend for additional five (5) year periods unless either party notifies the other of a
desire to terminate or re-negotiate the contract by August 31% of the last year of any term. The
Association shall maintain the right to test the market place via negotiations with other parties at any
time during the final year of each term, however Tenant shall have the xi ght of first vefusal to match
any Agreement the Association may obtain with other parties, The Association shall have the option
ta buyout the remainder of this Agreement fiom tenant as of December 31 , 2012 for the amount of
Two Hundred Thousand Dollats ($200,000.00) upon providing notice to tenant ot or before August
31,2012

-~ SXAHTEH NNOWNANTLD -~ ARBRHTHH -~ MNaH /T 22T AAT N CREIOES -~ COEHT EH AKTITYXCD NNORHLICTFHTER
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~p Q012 104785 Fgé
e, 901 P Gy ell 4044
ao [oies.z{ -
A. Tenant shall pay the Association a fixed annuaf rent of: Ninety-Five Thousand Dollats ($95,000.,00)

for 2010 with an annual Three percent (3.0 %) increase on January 1st of every year for the duration of
this Agreement, ’ T

B. The annual rent shall be payable in advance in nine (9) equal monthly instaliments with the first
installment due on January 1 of each year and with subsequent monthly installments due on the first

day of each succeeding month until the annual rent is paid in full,

C. In addition to the fixed rent set out above, the Tenant shall pay to the Association any increase in
insurance premiums incutred by the Association as a result of the operations of the Tenaut from any
portion of this property.

Tenant shall pay ten petcent (10%) latc charge on any payment not received by the Association within
fon (10) days of the date, which it is otherwise due.

If Tenant is in default of its obligation to pay rent, the Association shall have a lien upon all personal
property, equipment, and trade fixtures located upon the leased premises, I the Association asserts
such a lien and/or levies for distress, the Tenant agrees not to remove or permit the removal of such
property until all defaults have been cured.

V. MAINTENANCE OF PREMISES

Tenant shall, at its own expense, keep and maintain the premises and all equipment now or hercafter
located on or affixed to the premises, including without limitation permanent equipment and fixtures,
in good order and repuir during the term of this Lease Agteenent and shall surrender same to the
Association at the expitation or earlier termination of this Lease Agreement in as good condition as

they were when received (ar subsequently improved or altered), normal wear and tear excepted,

All repairs, replacements and renewals shall be at least equal in quality of materials and workmanship
to that which originally existed on the leased propetty. The Association shall in no event be required to

5
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make any repait, alteration, or improvement to the leased properly except as specifically provided for
herein, The Tenant shall indemnify the Association against ull costs, expenses, liabilities, losses,
damages, suits, fines, penalties, claims, and demands, including reasonable attorney's fees, because of

Tenant's failure to comply with the foregoing.

Any improvements, alterations and additions to the premises by the Tenant shall be made only at
Tenant's expense, in good and workmanlike manner and in aceordanee with plans and specifications,
which have been previously approved in writing by the Association, Association reserves the right to
approve any contractor, which approval shall not be unreasonably withheld, and to require adequate
lien waivers, evidence of financial responsibility, permits, licenses, and insutance to be provided by the

contractor.

Allimprovements and additions made by the Tenant and permanently attached to the premises,
including without limitation all venting pattitions, catpets, lighting fixtures, doors, hardware, shelves,
cabintets, counters, cciling and all other permanent improvements and fixtures, including trade fixtures

of any kind, shall remain with the premises and shall be surrendered to the Association at the

-~ SSXEHTEH NNOWNANTIED -~ ARIRHTTHH -~ AN T &1 AT AN CRETEE -~ (CERTIEH AKTITYXCD NNCRHLICTHHATER

expiration or earlier termination of this Lease Agrcement,

The partics agree that any and all items on the premises at the time of the commencement of this lease

Agteement and attached to the premises by any means are fixtures that shall remain with the premises

A BB YGHEISKCD

and be rendered to the Association at the termination of this lease Agreement, including without

)

limitation the following: Two wall air conditioning units located in the Cabana Bat; a three-
compartment sink and a hand sink located in the Cabana Bar; the hood, exhaust, and fire suppression
system located in the Cabana and any and all cabinetry, shelving, counters, and sinks Jocated anywhere

upon any of the leased premises.

Tenant shall not, in any event, cause or permit any waste, damage or injury to the leased property.

Association shall be under no liability for damages to the Tenant due to the discontinuance-of heat, ait
conditioning, electricity, water, or of any other service provided by Association or for loss or damage
to property of Tenant caused by rait, water, or otherwise, Provided, however, if the loss is insuted, the
Association will use reasonable efforts to recover any appropriate loss for Tenant, but is under no

liabitity to do so.
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The Tenant agrees and acknowledges that it has been afforded ample time to inspect the premises and

fuuther agrees fo accept the premises "as is,"

VL. SIGNAGE

EXTERIOR SIGNS.

At its sole expense, Tenant shall install a Sigi, displaying the Tenant's business trade natne, on the
storefiont of the leased premises, If the Association reqquests the Tenant shall also install at its sole
expense an under canopy sign displaying the Tenant's business trade name. All sigus erected by Tenant
must comply with the Association's sign eriteria and with all applicable laws, rules, and ordinances
passed by any governmental Agency. Tenant shall not erect any signs whose design and appearance
have not first becn approved inwriting by the Association, Tengnt shall at its sole expense obtain aty
permits or licenses required by any governmental authorities for any signs erceted by the Tenant.
Tenant agrees to indemnify the Association and hold it harmless from any claims, costs, or damages
arising in any way from the erection, maintenance, existence, or removal of any signage, Upon
vacating the leased premises, the Tenant shall at its sole expense remove any signs erected by Tenant

and to promptly repair any damage caused by the removal,

Tenant agrees not to erect any other sign, decal, awning, advertisement, antenna, satellite dish, or other

structure or object on the exterior of the leased premises without first obtaining the written approval of
the Assaciation,

INTERIOR SIGNS AND DISPLAYS AND WINDOW DISPTAYS

All interior signs and displays and window displays shall be tasteful, prepared in a professional
mapner, and in keeping with the character and standards of the Myrtle Beach Resort as determined by
the Association jn its sole discretion. No hand lettered signs or displays shall be permitted, The Tenant
agrees {o remove any nonconforming sign or display, as determined by the Association, upon request
by the Association,

VILOTHER PROVISIONS
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1. ENTRY ON PREMISES BY ASSOCIATION. Association reserves the right to entet on the

premises at any reasonable time fo-inspect the premises.

2.BUSINESS RECORDS. The Tenant agrees to make all sales and financial records perlaining to all
its operations on the premises available on an annual basis by the 317 day of Jaouary following the

preceding year by forwarding copies to the assaciation’s managing agent.

3, UTILITIES, The Tenant shall atrange and pay for the use of ulilitics furnished to the demised
prenuises during the tetm of this Lease, including, but not limited to, water, electuicily, gas, sewer and
telephone.

‘Tenant agrees to pay reasonable pro-vata cost of garbage collection and disposal as provided by
Association, Provided, however, Tenant is solely 1esponsible for collecting and transporting garbage to a

dumpster to be provided by Association, the location of which is {0 be designated by Association.

4. TAXES AND ASSESSMENTS. All ad valorem taxes, assessments, liens or chatges on the land or
improverments now located thereon, and all aobligations secured by millage or other liens that may be
against or levied upon the demised premises shall be properly paid by Association when due. All taxes

on property owned by Tenant, as well as all business licenses required by Tenant for the operation of
its business, shall be paid by Tenant.

5. INSURANCE. During the entive term of this Lease, the Tenant shall, at the Tenant's sole expense,
secure and maintain such personal propesty insutance as it may determine upon all personal property
owned by Tenant and focated upon the leased premises, at the expense of Tenant. The Tenant shall, at
the expense of the Tenant, secure and maintain duting the entire term of its Lease, public liability
insurance upon, and in respect to, the leascd premises in an amount of nio less than Two Million
($2,000,000.00) Doltars for each occurrence and an Umbrella Policy of no less than Five Million
(¥5,000,000.00) Dollats, and said public Liability insurance shall be procured with an insurance
company licensed to do business in the State of South Carolina and shall be procured by the Tenant in
stch manner as to include The Myrtle Beach Resort Homeowners' Association and all individual
hotizontal property regimes as additional insured®s. Tenant shall promptly furnish copies of said
policies of insuance to Association and shall direct and instruct the insuring company to mail

8

-~ SXAHTEH NNOWNANTLD -~ ARBRHTHH -~ MNaH /T 22T AAT N CREIOES -~ COEHT EH AKTITYXCD NNORHLICTFHTER

B AT TGHETSKCD

0585



duplicate notices of premiums due from time to time under said policies of insurance o the

Association at the address designated by the Association.

6, NO SET-OFF OR ABATEMENTS OF RENT. The Tenant shali not be entitled under any
circumstances to withhold rent payments ox to sel off rent payments for any reason whatsoever, The
Tenant further agrees that it shall not be entitled to any abatement of rent unless the Myrile Beach
Resort is elosed for more than ten (10) consecutive days during the period beginning with the

Memorial Day weekend and ending with the Labor Day weekend.

In the event, during the term of this Agreement the Myrtle Beach Resort is closed for mote than ten
(10) consecutive days during the period beginning with the Memorial Day weekend and ending with
Labor Day weekend, the annual rental payment shall be reduced as hereinafter provided. The
minimun annual payment shall be reduced by the number of days the Mytile Beach Resort is closed
divided by the number of days between Memorial Day and Labor Day.

7.COMPLIANCE WITH APPLICABLE LAWS. The Tenant, at its sole expense, shall comply
with all laws, ordets, and regulations of federal, state, and municipal authorities, and with any direction
ofany public officer, pursuant to the faw, which impose any duty upon the Association o the Tenant
with respect to the leased property, The Tenant, at iis sole expense, shall obtain all licenses or petinits
which may be required by the conduct of its business within the terms of this Lease, or for the making
of repairs, alterations, improvements, or additions, if permitted by Association. The Tenant shall
comply with the requirements of all policies of public liahility, fire, and ail other types of insurance at

any time in force with respect to the buildings and other improvements on the leased property.

8. TENANT TO MAKE GOLF PACKAGES AND OTHER PROMOTIONAL OFFERS
AVAILABLE TO ALL UNIT OWNERS AND GUESTS AT THE MYRTLE BEACH RESORT,
The Tenant agrees to extend any sexvices, sales, and promotional offers made by the Tenant while on
the Premises to all guests and owners at the Myrtle Beach Resorl on equal terms; this Section includes

without limitation any otfers for oll packages and other off premises activities offered by the Tenant.

9. TENANT TO PROVIDE SECURITY, The Tenant shall provide, at its sole expense, adequate

security for all activities conducted by the Tenant on the leased premises.
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10, SURRENDER OF PREMISES AND OPTION TO PURCHASE PERSONALTY, The Tenant
shall on the last day of the term, or upon the sooner termination of the term, peaceably and quietly
surrender the leased property to the Association; in as good condition and repair as at the
commencement of the texm, including teplacements, or additions, or improvements constructed,
erected, added, or placed thereon by the Tenant with Association’s consent, with the natural wear and

tear thercof excepted,

The Tenant heroby grants to the Association an option to purchase at the termination of this lease, any
movable trade fixtures, furniture, cquipment, and personal property of every nature and kind owned by
the Tenant and utilized in the operation of the business transacted on the property. ‘The option price
shall be the cost of the item or items less cumulative book depreciation at the time this option is
exercisable, Association shall have thirty (30) days within which to decide whether it wishes to

exetcise its option to purchase said personal property at the expiration of this Lease.

If the Tenant fails to remove any personal propetty, equipment, or movable trade [ixtures from the
premises within ten days of being notified by the Association that it does not intend to exercise its
option, then the Association may in its discretion do one of the following: 1) The Association may
deem the propetty to have been abandoned by the Tenant, and the Association shall have right to
dispose of the property as it sees fit; or 2) the Association may have the property removed and may
recover from the Tenant the costs of removing the property.

11. DESTRUCTION OF PREMISKS, If at any time during the term of this Lease, the leased
premises should be damaged by fite or other major casualty, not the fault of Tenant, and if the cost of
repairing the damage does not exceed twenty-five petcent (25%) of the value of the premises hercin
leased, then the Association shall as soon as practicable ropair the damage caused by said five or other
casualty. Tf, however, the damage should exceed twenty-five percent (25%) of the value of the
promises herein leased, then Association shall have the option of either restoring said premises as set
out above or terminating this Lease as of the date of said fire or other casualty. In no event shall the
Tenant be enfitled to an abatement of rent unless the Myrtle Beach Resout is closed for more than ten
consccutive days during the period begiming with the Memosial Day weekend and ending with the
Labor Day Weekend.

If, during the period beginning with the Memorial Day weekend and ending with the Labor Day

10
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weckend the leased prentises shall be rendered uninhabitable fot more than ten consecutive days by
damage which is not the fault of Tenant, the rent shall be abated from the eleventh day following the
date of the event rendering the premises uninhabitable to the date of completion of the restoration of
the premises, Such abatement shall be proportionate to the loss of oceupancy sustained in respect to the
reveuue generated by that portion of the leased premises. If the damage is so extensive as fo an amount
practically to the total destruetion of the entire leased premises, either Tenant or Association shall huave
the xight to cancel this Lease by giving written notice and rental shall be apportioned to ihe date of the

damage.

12. DEFAULT. If Tenant shall default in the terms of this Agreement, Tenant agrees to pay all
reasonable alterney's fees and costs incutred by the Assaciation in enforcing the obligations of the
Tenant under this Agreement,

13. DECLARATION OF GOVERNING LAW. This Lease shall be governed by, construied, and

enforced in aceordance with the laws of the State of South Carolina

14. SUBORDINATION TO EXISTING AND FUT'URE MORTGAGES. This Leasc shall be
subject and subordinate at all times to the lien of existing mortgages and of mortgages which hereafter
may be made a lien of the léased property. Although no instrument or act on the patt of the Tenant
shall be necessary to effectuate such subordination, the Tenant will, nevertheless, execute and deliver
such fnther instruments subordinating this lien to the lien of any mortgages as may be desired by the
mortgagee. The Tenant hereby appoints the Association, ifs attorney-in-fact, irrevacably to execute and

deliver any such instrument for the Tenant.

13. WAIVER, Failure of either party to insist upon strict performance of any covenant or
condition of this Lease in anyone or mote instances shall not be constituted as a waiver for the future of

any such covenant or condition, but the same shall be and remain in full force and effect,

16. BINDING EFKECT, The covenants, tetms, conditions, provisions, and underlakings in this
Lease, or in any renewals thereof, shall extend to and be binding upon the heirs, executors,
administrators, successors, and assiglis of the respective patties hereto, as if they were in every case
named and expressed, and shall be considered as covenants running with the land; and, wherever
reference is made to either of the pat! ies hereto, if shall be held to include and apply also to the heirs,

1
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executors, administtators, successors, and assigns of such patty, as if in each and every case so
expressed.

17 ENTIRE AGREEMENT, MODIFICATION, SEVERABILITY. This Lease contains the entire
agreement between the partics and shall not be inodified in any manner except by an instrument in
wiiting executed by the parties. If any term or provision of this Lease or the application theteof fo any
petson or circutnstance shall, to any extent, be invalid or unenforceable, the remainder of this Lease, or
the application of such term or provision to persons or cireumstances other than those to which it is
held invalid or unenforceable, shall not be affected thereby and each term and provision of this Lease

shall be valid and shall be enforced to the fullest extent permitted by law.

18. INDEMNIFICATION AND HOLD HARMLESS AGREEMENT, Tenant agrees to indemnify
and save Association harmless except in the event of gross negligence on the part of Association, its
employees, or agents, against any and all claims, demands, damages, costs and expenses, inclading
reasonable attorney's fees for the defense thereof; arising in any way from the leasing of the aforesaid
premises to the Tenant or from the conduct or management of any business operated by the Tenant in
or on the Demised Premises or from any breach or defauit on the part of the I'enant in the performarce
of any covenant or agreement on the part of the Tenant to be performed putsuant to the terms of this
Leuase Agreement, including any work done in respect to impravements to be performed by Tenant, or
from any act of negligence of Tenant, Tenant's agent, contractors, sub-contractors, servants,
employees, sublease, concessionaires, or licensees in or about the Demised Premises. In case of any
action or proceeding brought against the Association by reason of any such claim, upon notice from
Association, Tenant covenants to defend such action or proceeding by counscf reasonably satisfactory
to Association.

All praperty kept, stored, or maintained in the Demised Premises shall be so kept, stored or maintained

at the sole risk of Tenant,

Tenant agrees to pay and discharge any mechanic's, matetial men's or other liens against the Demised
Premises or Assaciation's interest therein claimed in respect to any labor, services, materials, supplics
or cquipment furnished or alleged to have been furnished to or upon the request of Tenant, provided
that Tenant may contest such lien claim upon promptly securing the discharge of the leased premises
from the lien by the filing of a written undertaking as provided by statute, or upon furnishing to

12
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Association such indemniffeation as the Association may reasonably require for the final payment and
discharge of the lien, together with the costs and expenses of defending the same. If the Tenant fails to
secure the discharge of the Jleased premises from any such lieh within ten days of the filing of the lien,
ot fails to furnish the Association within ten days of demand by the Association with such
indemnification as the Assaciation may require for the final payment and discharge of the lien, then
Assaciation may release the lien by any means allowed by law, and the Tenant shall reimbugse the
Association for all costs and expenses incurted by the Association in procuring the refease of the lien,

inchuding attorney's fees, plus inlerest at the rate of prime plus four per cent on any sum paid by the
Association,

Nothing contained in the Lease Agreement shall be so construed as to in any way us (o subject

Association's interest in the Demised Premises to any such lien.

Assaciation shall not be liable to Tenant, and Tenant hereby agrees to hold Association harmless, for
any damage occasioned by plumbing, electrical, gas, watet, steam or other utility pipes, systems, and
facilitics or by the bursting, stopping, leaking or running of any tank, closet, waste, or other pipes it or
about which they are a par; not, from any damage occasioned by water being upon or coming through

the roof, vent, windows, doors, or otherwise.

19. ASSIGNMENT. Tenant may not assign this Lease or sublease any portion of this property

without the express written consent of the. Association, whicl may be withheld for any reason.

(This Section Left Blank Intentionally)
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IN WITNESS WHEREOT, the Association and Tenant subscribed their names and affixed

their seals the day and year first above written.

WITNESSES:

0ol

%f/a@/wwm%@/

ol

g&aw M F’iﬁ%tfmaﬁg,

ASSOCIATION:

MYRTLE BEACH RESORT
HOMEOWNERS?’ ASSOCIATION, INC,

/A

Mel Renkey, Sr. Commpfiity Manager

ALLEGIANT FOOD &
BEVERAGE, LLC

A

Robert Jones, Managiig Member
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Turner | Padget

Board of Directors

Re: Allegiant Food & Beverage, LLC
October 9, 2018

Page 2

We are currently not aware if the Master Association has legal counsel, but would
respectfully suggest that it retain legal counsel to provide it with a legal opinion of the terms and
conditions of the Commercial Lease in lieu of the interpretation that is apparently being provided
by the Association’s property management company, none of whose employees we believe are
licensed to practice law. We would ask that you please have your legal counsel communicate
further with the undersigned instead of communications between your property manager and our

-~ SSXEHTEH NNOWNANTIED -~ ARIRHTTHH -~ AN T &1 AT AN CRETEE -~ (CERTIEH AKTITYXCD NNCRHLICTHHATER

client.
Sincerely,
TURNER PADGET G AM & LANEY P.A.
Arxthur E. Justi 8

AEJ/met

FEISXCD

Cc:  Howell Bellamy, Esq., E-mail Only
Empress Management, Regular Mail Only
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A Receiver or Special Referee

The Message mentions appointing a receiver or special referee. The only reason this has been raised is
because of a disagreement regarding the governance of the MBRHOA, a disagreement of which Five
Seasons and A Building are active participants. The Message also refers to money that would be spent
on a receiver or special referee, but just look at the money that has already been spent in lawyer fees
and insurance deductibles because of the lawsuit just filed. According to our insurance carrier, next year
attaining insurance coverage for board members will be almost impossible, if not impossible because of
all the litigation. The deductible on this year’s policy is $10,000.00.  If board insurance cannot be
secured for the individual Regimes or for the MBRHOA that will make it impossible to have a Board for
the MBRHOA. No one can put their own personal livelihood in jeopardy just to be a board member.

Final Summary

While it appears that A Building and Five Seasons wish to enforce the 1991 Covenants and protect the
rights of the Homeowners, we believe their conduct paints a different picture. It appears A Building and
Five Seasons want to continue the practice of picking and choosing the covenants that suit their interests,
while ignoring others. Article IV, 4.1 states that the MBRHOA “acting through the Board of Directors,
shall also have the power to: (a) maintain all streets and roads within the Property, including cleaning
and periodic resurfacing; (b) provide for all refuse collection, ...” The OFS resurfaced their parking lot
this year but this was paid for entirely by the OFS. The OFS had to secure a trash compactor for their
garbage because most weekends during the hot summer months of 2017 the MBRHOA compactor was
gone for hours at a time to be emptied. This created a health hazard for the OFS Homeowners and
visitors. The MBRHOA did not provide for our refuse collection nor a place to put it when it was gathered
by OFS maintenance employees.

Itis not the desire of the RT nor OFS to continue lawsuits that not only cost a lot of money provided by
the Homeowner's, but take a large amount of time. However, we have a duty to protect the
Homeowner's property, which includes their funds. While we are currently in a disagreement with Five
Seasons and A Building over how to operate the MBRHOA, one thing we can agree on is the last
paragraph of their summary, “in the interim other actions may be available to protect the collective
rights of the Resort Homeowners.”
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October 12, 2018

Page 2
2011 Audit
Type of N li A 1t
(2) Consulting charges paid without apparent agr or authorization 11,928.00
(b) Expenditures for repairs or additions that were the responsibility of Allegiant 10,488.88
(c) Actual amount of overtime paid to security employees 25,051.13
(d) Actual amount of sick time paid to security employees $4,701.00
(e) Bonuses paid to security employees ) $6,696.58

(D) Security related expenditures made which appear to be outside of contractual | $6,417.03
guidelines

(g) Other expenditures made which appear to be outside contractual gnidelines $4,763.66
TOTAL $70,046.28
2014 Audit
Type of Ni li A 1
(@) Consulting charges paid without apparent agreement or authorization $12,600.00

(b) Expenditures for repairs or additions that were the responsibility of Allegiant | $20,152.91
20,152.91

(c) Actual amount of overtime paid to security employees $38,849.83
(d) Actual amount of sick time paid to security employees 9,358.60
(e) Bonuses paid to security employees $6,889.00
(f) Security related expenditures made which appear to be outside of contractual 2,722.83

guidelines
(g) Other expenditures made which appear to be outside contractual guidelines $3,126.11

TOTAL $93,699.28

In my view, the MBRHOA Board members are duty-bound to demand and
recover any and all misallocated and/or misappropriated homeowner funds from
vendors to whom these monies were improperly paid, and recover damages from the
vendors and board members responsible for this gross negligence.

In furtherance of this duty, the Hobbs Group PA was selected to perform a
forensic audit of the 2016 and 2017 contracts, receipts, and disbursements. It is my
understanding that the Hobbs Group has made several requests for missing accounting
records needed to complete the audit. It is the duty of the Board Members to demand
these missing records from FirstService Residential (FSR), as FSR is contractually
obligated to furnish these to the MBRHOA, as part of the account turnover. Failure to
take any and all necessary actions to hold FSR responsible to produce these records
subjects the board meémbers and MBRHOA to liability for breach of the various duties
they owe.

2. Vendor Contracts
Empress Management (the “Management Company”), MBRHOA, and the
MBRHOA board members have a duty hold vendors accountable to their contractual

obligations with the MBRHOA. Failure to do so could subject the MBRHOA and its
individual board members to liability.

NPGVLI1:1628897.1-LT-(AMATHIAS) 060693-00001
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October 12, 2018
Page 3

3. Compliance votes MBRHOA Board votes

The MBRHOA has properly voted to enter into contracts with the Management
Company, Four of a Kind Maintenance, and Securitas Security to provide services to
the MBRHOA. The MBRHOA, its board members, and the Management Company
are obligated to allow these vendors to perform according to their contracts across the
resort including all commercial properties, and to hold any entity who interferes with
the performance of these contracts accountable.

At the January 2018 meeting of the MBRHOA, the board voted to have only
the Management Company in the MBRHOA office. The MBRHOA board must take

all actions necessary to implement this vote and remove any and all FRS employees
from the MBRHOA office.

Sincexjial,‘/y!,,' )
AN

Andrew A. Mathias

NPGVL1:1628897.1-LT-(AMATHIAS) 060693-00001
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CT A MANAGEMENT A—D

Myrtle Beach Resort HOA, Inc
Board of Directors: Jeff Richardson, Nancy Moore, Lori Niedzwiecki, and Robert Rosencrans

October 23, 2018
Dear Board of Directors at Myrtle Beach Resort HOA,

We recently prepared and submitted a proposed budget for the Association, setting forth projected revenue and expenses
for 2019. It was brought to my attention that the Board approved the same budget as was approved in 2018 which brings
many concerns. Please see some of our concerns outlined below that we would like to bring to your attention:

1.) Thereis currently a shortfall of $290,000 for 2018 budget labeled for “Gate Income” as Revenue. These funds were not
collected and should not be included in your 2019 budget unless the board agrees to collect these funds by charging for
gate passes.

-~ SSXEHTEH NNOWNANTIED -~ ARIRHTTHH -~ AN T &1 AT AN CRETEE -~ (CERTIEH AKTITYXCD NNCRHLICTHHATER

2.) The shortfallin ltem 1 listed above called “Gate Income” leaves the HOA short by a substantial amount and has a direct
impact on paying operating expenses.
3.) Thereis also a Revenue line item in the 2018 budget called “Earning Carry Forward” of $60,000. We are unsure what it
is and why this was budgeted in 2018. Further, this does not appear to be a source of income, leaving the association
short by the $60,000 for the current year.
4.) The shortfall in Item 3 listed above called “Earning Carry Forward” leaves the HOA short again by a substantial amount a
and has a direct impact in your current budget and if budgeted for 2019 since no income is occurring. =
A
5
5.) Itis our understanding that the Board has approved a Forensic Audit to be performed. This may cost $20,000 and g
upwards, however, the Board only approved a line item amount of $4,500 for 2019. =
g
6.) Seasonal Maintenance Staff expenses in 2018 were $32,400. If Seasonal Maintenance is expected for 2019, the Board _\"
should consider budgeting for this expense. =
7.) Thereis a $377,000 in Due to Reserves from Operating on the Balance Sheet currently. $361K of this came over from

what the previous management company had on the Balance Sheet as of 12/31/17. This needs to be paid back and the
Board of Directors should have a plan for doing so.

On page 4, a. Financial Services, 8. Of our Management Contract, it specifically states, “Inform the Board of Directors of any
monetary shortfalls and request that the Board provide the funds or make a special assessment to remedy the anticipated
insufficiency...”. It is our responsibility to provide you with this information, however, the Board retains full responsibility
for the appropriateness of data contained in the budget.

We believe at the upcoming meeting scheduled for Sunday, October 28", the Board needs to consider revising and
approving a 2019 budget to properly reflect the projected revenue and expenses along with consider the items listed
above.

Thantzggif>"/(<f///21//\\\\—"‘““‘~\m

Sarah'Morrow, President
Empress Management
PO Box 8939 Myrtle Beach, South Carolina 29577 Phone: (843) 443-4003 Fax: (843) 444-4055 Website:
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY CASE NO. 2018-CP-26-03173

Frederick E. Brown, et al.,

Plaintiffs,
ORDER
vs.

Jeffery L. Richardson, et al.,

Defendants.

Myrtle Beach Resort Homeowners’
Association, Inc.,

Nominal Defendant.

This case is before the Court on Plaintiffs” Motion for Temporary Corporate Custodian to
Operate and Manage Myrtle Beach Resort Homeowners’ Association, Inc. (“MBRHOA”). The
motion was argued before the Court at the Horry County Courthouse in Conway, South Carolina,
on December 12, 2018. Present before the Court was Howell V. Bellamy, III, Esquire for the
Plaintiffs, Molly Hughes Cherry, Esquire for the Defendants, and Nicholas J. Rivera, Esquire for
the Nominal Defendant. During the hearing, this Court heard testimony from Robert E. Lee,
Esquire, corporate counsel for the MBRHOA. For the reasons stated below, the Motion is
DENIED as to Plaintiffs’ request for a Temporary Custodian and GRANTED as to Plaintiffs’

request for equitable relief.
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The MBRHOA is comprised of four (4) individual condominium associations within the
Myrtle Beach Resort: (1) Myrtle Beach Resort Horizontal Property Regime (“HPR”); (2) Myrtle
Beach Resort Ocean Front Spa Horizontal Property Regime (“Ocean Front Spa”); (3)
Renaissance Tower Horizontal Property Regime, Inc. (“Renaissance Tower”); and (4) Myrtle
Beach Resort Five Seasons Centre Council of Co-Owners, Inc. (“Five Seasons Centre”). Each
individual condominium association elects a member from its Board to serve on the Board of
Directors for the MBRHOA.

Plaintiffs’ motion was filed before this Court based on the premise that the four (4)
directors of the MBRHOA are deadlocked in the management of the corporation’s affairs, the
directors and members are unable to break the deadlock, and the corporation is suffering or will
suffer irreparable injury unless this Court grants relief. After careful review of the pleadings, the
motion, submissions of the parties, arguments of counsel, exhibits, and testimony, it is apparent
to the Court that the MBRHOA has an imminently serious problem in that the Board of Directors
cannot fulfill their duties to the Members of the MBRHOA. Thus, this Court hereby invokes its
equitable powers and appoints Kenneth R. Moss, Esquire' as a fifth (5") Board of Director for
the MBRHOA during the pendency of this action with full power and authority to vote and assist
the Board in establishing officers to immediately have the power to sign and bind insurance
coverage for the Members, as this is the most immediate problem. It is hereby ordered that this
must take place within fifteen (15) days of the date of this Order. Furthermore, Mr. Moss is to
continue to assist the Board as a fifth (5%) Board of Director with full power and authority to

vote to address other immediate problems involving the MBRHOA.

! Mr. Moss is an attorney with the law firm of Wright, Worley, Pope, Ekster & Moss located at 628 A Sea Mountain
Highway, North Myrtle Beach, 29582.
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It is ordered that Mr. Moss is to be paid $250.00 per hour for his services during the
pendency of this action. The MBRHOA shall ensure that Mr. Moss is provided the same
insurance coverage that other Board of Directors receive for their service and add him as an
additional insured on their policy.>

For the reasons set forth above, IT IS SO ORDERED.

The Honorable William H. Seals, Jr.

December ,2018

, South Carolina

2 For all intents and purposes, Mr. Moss is a director under S.C. Code § 33-31-180.
3
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Horry Common Pleas

Case Caption: Frederick E Brown , plaintiff, et al VS Jeffery L Richardson ,
defendant, et a
Case Number: 2018CP2603173

Type: Order/Other

IT 1S SO ORDERED

s/ The Honorable William H. Seals Jr. #2157

Electronically signed on 2018-12-21 13:17:32  page 4 of 4
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MYRTLE BEACH RESORT OWNERS ASSOCIATION
PERCENTAGE OF INTEREST
PER THE RECORDED CCRS

Sub-Assn Unit
Condos Comm  Total Percentage Percentage
SUB ASSOCIATION Units Units Units Interest Interest
Five Seasons (FS) 156 5 161 15.9406% 0.0990%
Bldg A (HPR) 251 0 251 24.8515% 0.0990%
Ocean Front Spa (OFS) 267 4 271 26.8317% 0.0990%
Renaisance Tower (RT) 322 5 327 32.3762% 0.0990%
Totals 996 14 1010 100.0000%

NOTE 1 While the total percentage interest for each Sub-Assn is different

the percentage of each unit in the Sub-Assn is exactly the same
as in every other Sub-Assn.

PERCENTAGE INTEREST PER DEFENDANT'S
DEMAND COMPARISON

CCRs Defendants
Sub-Assn Unit Per Unit Per Unit
Percentage Percentage Annual Annual
Interest Interest Cost Cost
25.0000% 0.1553% $99.00 $155.30
25.0000% 0.0996% $99.00 $99.60
25.0000% 0.0923% $99.00 $92.30
25.0000% 0.0765% $99.00 $76.50

00%

NOTE 2

Using hypothetical Master Annual Budget
of $1,000 and applying the Unit Percentage
per the CCRs and per the Defendant's
demand, shows how per unit cost changes
to the advantage of the defendants.

EXHIBIT 10
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

FREDERICK E. BROWN, ET AL., CIVIL CASE NO. 2018-CP-26-03173

Plaintiffs,
vs.
ANSWER OF DEFENDANTS
JEFFERY L. RICHARDSON, ET AL. NANCY L. MOORE AND
JIM PERKINS TO
Defendants. AMENDED MEMBERS’

DERIVATIVE COMPLAINT
MYRTLE BEACH RESORT

HOMEOWNERS’ ASSOCIATION, INC.,

Nominal Defendant.

Defendants Nancy L. Moore and Jim Perkins (together referred to hereinafter as
“Defendants”), by and through their undersigned counsel, in answer to the Amended Complaint
(the “Amended Complaint”) of Plaintiffs filed herein, would allege and show unto this Honorable
Court as follows:

1. Defendants deny each and every allegation of the Amended Complaint not
hereinafter specifically admitted.

2. Defendants lack knowledge and information sufficient to form a belief as to the
allegations of Paragraphs 1, 2, 3, 4, 5, 6 and 7 of the Amended Complaint and therefore, deny the
same and demand strict proof thereof.

3. Defendants admit the allegations of Paragraph 8 of the Amended Complaint.

4. Defendants deny, upon information and belief, the allegations of Paragraph 9 of the
Amended Complaint.

5. As to the allegations of Paragraph 10 of the Amended Complaint, Defendants admit

that Nancy Moore is a resident of Horry County, that she is a current member of the Boards of
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Directors for the Myrtle Beach Resort Homeowners’ Association, Inc. (“MBRHOA”) and Ocean
Front Spa, and that she owns the listed units. Defendants further admit that Ms. Moore acted in
good faith in her capacity as a member of the MBRHOA Board and deny any remaining allegations
of Paragraph 10 of the Amended Complaint.

6. As to the allegations in Paragraph 11 of the Amended Complaint, Defendants deny
that Jim Perkins is a resident of Nevada, but admit that he is a former member of the Board of
Directors for the MBRHOA and the Ocean Front Spa. Defendants further admit that Mr. Perkins
acted in good faith in his capacity as a member of the MBRHOA Board and deny any remaining
allegations of Paragraph 11 of the Amended Complaint.

7. Defendants deny the allegations of Paragraph 12 of the Amended Complaint.

8. The allegations of Paragraph 13 of the Amended Complaint constitute conclusions
of law to which Defendants are neither required to admit or deny.

9. The allegations of Paragraph 14 of the Amended Complaint constitute Plaintiffs’
characterization of their claims and thus, require no response. To the extent a response is required,
Defendants deny that this action is a proper derivative action under South Carolina Rule 23(b)(1)
or S.C. Code Ann. §33-7-400 or §33-31-630.

10. The allegations of Paragraph 15 of the Amended Complaint constitute conclusions
of law to which Defendants are neither required to admit or deny. To the extent a response is
required, Defendants deny that this is a proper derivative action, deny all allegations and
implications of wrongdoing, deny liability to Plaintiffs and deny that Plaintiffs are entitled to any
relief.

11. Defendants deny the allegations of Paragraph 16 of the Amended Complaint as

stated.
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12. The allegations of Paragraph 17 of the Amended Complaint constitute conclusions
of law to which Defendants are neither required to admit or deny. To the extent a response is
required, Defendants deny the allegations of Paragraph 17 of the Amended Complaint.

13. Defendants deny the allegations of Paragraph 18 of the Amended Complaint.

14.  Answering the allegations of Paragraph 19 of the Amended Complaint, Defendants
admit that two letters are attached to the Amended Complaint as Exhibit “B-1” and “B-2”. All
other allegations in Paragraph 19 of the Amended Complaint are denied.

15. Defendants deny the allegations of Paragraphs 20 and 21 of the Amended
Complaint.

16. Answering the allegations of Paragraph 22 of the Amended Complaint, Defendants
admit that a copy of the Myrtle Beach Resort Homeowners’ Association, Inc.’s Declaration of
Covenants, Conditions and Restrictions and By-Laws is attached to the Amended Complaint as
Exhibit “C”. Further Answering the allegations of Paragraph 22 of the Amended Complaint,
Defendants crave reference to the Articles of Incorporation and the MBRHOA'’s Declaration of
Covenants, Conditions and Restrictions and By-Laws and deny any allegations or
characterizations inconsistent therewith.

17.  Answering the allegations of Paragraph 23 of the Amended Complaint, Defendants
crave reference to the MBRHOA’s governing documents and deny any allegations or
characterizations inconsistent therewith.

18.  Answering the allegations of Paragraph 24 of the Amended Complaint, Defendants
crave reference to the Four Individual Condominium Regimes’ governing documents and the
MBRHOA'’s governing documents and deny any allegations or characterizations inconsistent

therewith or with established procedure and law.
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19.  Answering the allegations of Paragraph 25 of the Amended Complaint, Defendants
crave reference to the Master Deeds of the Four Individual Condominium Regimes and deny any
allegations or characterizations inconsistent therewith.

20. Answering the allegations of Paragraph 26 of the Amended Complaint, Defendants
crave reference to the Assignment of Rights described therein, and deny any allegations or
characterizations inconsistent therewith.

21. The allegations of Paragraph 27 of the Amended Complaint constitute conclusions
of law to which no response is required. To the extent a response is required, Defendants crave
reference to the Four Individual Regimes’ governing documents and the MBRHOA’s Declarations
and By-Laws and deny any allegations or characterizations inconsistent therewith and with
established law.

22. Answering the allegations of Paragraphs 28 and 29 of the Amended Complaint,
Defendants crave reference to Article IT and Article IV of the MBRHOA'’s By-Laws and deny any
allegations or characterizations inconsistent therewith.

AS TO THE FIRST CAUSE OF ACTION
(Ultra Vires Acts and Reckless, Willful, and Wanton Conduct)

23. Answering the allegations of Paragraph 30 of the Amended Complaint, Defendants
reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim
herein.

24, Defendants deny the allegations of Paragraph 31 of the Amended Complaint.

25. Answering the allegations of Paragraph 32 of the Amended Complaint, Defendants
crave reference to Article IV, Section 4.1 of MBRHOA’s By-Laws and deny any allegations or

characterizations inconsistent therewith.
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26. Defendants deny the allegations of Paragraphs 33, 34, 35, and 36 of the Amended
Complaint, including all subparts.

AS TO THE SECOND CAUSE OF ACTION
(Breach of Master HOA’s Declarations and By-Laws)

27. Answering the allegations of Paragraph 37 of the Amended Complaint, Defendants
reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim
herein.

28. The allegations of Paragraph 38 of the Amended Complaint constitute conclusions
of law to which Defendants are neither required to admit or deny. To the extent a response is
required, Defendants deny all allegations and implications of wrongdoing and deny liability to
Plaintiffs and/or the relief sough. Further Answering the allegations of Paragraph 38 of the
Amended Complaint, Defendants crave reference to the MBRHOA’s Declaration of Covenants,
Conditions and Restrictions and By-Laws and deny all allegations and characterizations
inconsistent therewith. Defendants deny any remaining allegations of said Paragraph.

29. Regarding the allegations of Paragraph 39 of the Amended Complaint, Defendants
crave reference to the Declaration of Covenants, Conditions and Restrictions for the MBRHOA
and deny any allegations or characterizations inconsistent therewith.

30. Defendants deny the allegations of Paragraphs 40 and 41 of the Amended
Complaint.

AS TO THE THIRD CAUSE OF ACTION
(Declaratory Judgment)

31.  Answering the allegations of Paragraph 42 of the Amended Complaint, Defendants
reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim

herein.
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32. The allegations of Paragraph 43 of the Amended Complaint constitute Plaintiffs’
characterization of this action and further constitute conclusions of law to which Defendants are
neither required to admit or deny. To the extent a response is required, Defendants deny that
Plaintiffs are entitled to requested relief.

33. Defendants admit the allegations of Paragraph 44 of the Amended Complaint and
crave reference to the referenced statute.

34. The allegations of Paragraph 45 of the Amended Complaint constitute conclusions
of law to which Defendants are neither required to admit or deny. To the extent a response is
required, Defendants deny the allegations of Paragraph 45 of the Amended Complaint.

35. Defendants deny the allegations of Paragraph 46 of the Amended Complaint.

36.  Answering the allegations of Paragraph 47 of the Amended Complaint, Defendants
deny all allegations of wrongdoing (including all subparts a-f) and further deny that Plaintiffs are
entitled to the requested judicial determinations or any relief whatsoever.

37. Defendants deny the allegations of Paragraph 48 of the Amended Complaint.

AS TO THE FOURTH CAUSE OF ACTION
(Injunctive Relief)

38. Answering the allegations of Paragraph 49 of the Amended Complaint, Defendants
reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim
herein.

39. Answering the allegations of Paragraph 50 of the Amended Complaint, Defendants
crave reference to the filings in the referenced lawsuit and deny all allegations and
characterizations inconsistent therewith. Defendants deny all remaining allegations of Paragraph

50 of the Amended Complaint.
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40.  Answering the allegations of Paragraph 51 of the Amended Complaint, Defendants
admit that a copy of the Master-in-Equity’s Order dated November 28, 2017 is attached to the
Amended Complaint as Exhibit “E”. Further answering the allegations of Paragraph 51 of the
Amended Complaint, Defendants crave reference to the Master-in-Equity’s Order dated November
28,2017 and deny all allegations and characterizations inconsistent therewith.

41. Defendants deny the allegations of Paragraphs 52 and 53 of the Amended
Complaint.

42.  The allegations of Paragraph 54 of the Amended Complaint constitute conclusions
of law to which Defendants are neither required to admit or deny. To the extent a response is
required, Defendants crave reference to Article IV of the MBRHOA’s Declarations and By-Laws
and deny all allegations and characterizations inconsistent therewith. Defendants deny all
remaining allegations of said Paragraph.

43.  Answering the allegations of Paragraph 55 of the Amended Complaint, Defendants
admit only that the Affidavits or Daniel L. Patrick and Michael R. Parades are attached to the
Amended Complaint as Exhibit “F” and Exhibit “G”. Defendants deny all remaining allegations
of Paragraph 55 of the Amended Complaint.

44.  Answering the allegations of Paragraph 56 of the Amended Complaint, Defendant
deny all allegations and implications of wrongdoing and deny that Plaintiffs are entitled to the
requested injunctive relief or any relief whatsoever.

45. Defendants deny the allegations of Paragraphs 57 and 58 of the Amended

Complaint.
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AS TO THE FIFTH CAUSE OF ACTION
(Judicial Dissolution of Myrtle Beach Resort Homeowners Association, Inc., or reasonable
alternatives to dissolution)

46.  Answering the allegations of Paragraph 59 of the Amended Complaint, Defendants
reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim
herein.

47. The allegations of Paragraphs 60, 61, and 62 of the Amended Complaint constitute
Plaintiffs’ characterization of this action and further constitute conclusions of law to which
Defendants are neither required to admit or deny. To the extent a response is required, Defendants
deny that Plaintiffs are entitled to the requested relief.

48. Defendants admit the allegations of Paragraphs 63, 64, and 65 of the Amended
Complaint.

49. Defendants deny the allegations of Paragraph 66 of the Amended Complaint.

50. The allegations of Paragraph 67 of the Amended Complaint constitute conclusions
of law to which Defendants are neither required to admit or deny.

51.  Defendants deny the allegations of Paragraphs 68 and 69 of the Amended
Complaint, including all subparts.

52. The allegations of Paragraphs 70 and 71 of the Amended Complaint constitute
conclusions of law to which Defendants are neither required to admit or deny. To the extent a
response is required, Defendants deny all allegations and implications of wrongdoing, deny
liability to Plaintiffs and deny that Plaintiffs are entitled to any relief.

53. The allegations of Paragraphs 72, 73, and 74 of the Amended Complaint constitute
Plaintiffs’ characterization of their claims and thus, require no response. To the extent a response

is required, Defendants deny Plaintiffs are entitled to the consideration requested.
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54. The allegations of Paragraph 75 of the Amended Complaint constitute Plaintiffs’
characterization of their claims and thus, require no response. To the extent a response is required,
Defendants deny Plaintiffs are entitled to the relief requested.

AS TO THE SIXTH CAUSE OF ACTION
(Injunctive Relief)

55.  Answering the allegations of Paragraph 76 of the Amended Complaint, Defendants
reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim
herein.

56. The allegations of Paragraph 77 of the Amended Complaint constitute Plaintiffs’
characterization of their claims and thus, require no response. To the extent a response is required,
Defendants deny Plaintiffs are entitled to the relief requested.

57. Defendants deny the allegations of Paragraphs 78 and 79 of the Amended
Complaint.

58. The allegations of Paragraph 80 of the Amended Complaint constitute Plaintiffs’
characterization of their claims and thus, require no response. To the extent a response is required,
Defendants deny Plaintiffs are entitled to the relief requested.

59. Defendants deny Plaintiffs’ prayer for relief.

FIRST AFFIRMATIVE DEFENSE
(Failure to State a Claim)

60. Plaintiffs’ Amended Complaint should be dismissed, in whole or in part, to the
extent it fails to state a claim upon which relief can be granted and should be dismissed pursuant

to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.
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SECOND AFFIRMATIVE DEFENSE
(Good Faith)

61. Defendants acted at all times in good faith, without malice in their actions, and with
a proper business purpose and judgment.

THIRD AFFIRMATIVE DEFENSE
(Prior Breach)

62. The Amended Complaint is barred to the extent that Plaintiffs failed to uphold their
contractual obligations.

FOURTH AFFIRMATIVE DEFENSE
(Affirmation)

63.  Defendants allege that all actions taken by them were ratified and affirmed, and
Defendants plead affirmation as a complete defense to Plaintiffs’ claims.

FIFTH AFFIRMATIVE DEFENSE
(Director Immunity)

64. Defendants are immune from this lawsuit pursuant to S.C. Code Ann. § 33-31-834.

SIXTH AFFIRMATIVE DEFENSE
(Legal Claims to be Tried by Judge)

65. Defendants assert that certain of Plaintiffs’ claims against Defendants contain legal
claims to be tried by a judge not a jury.

SEVENTH AFFIRMATIVE DEFENSE
(Failure to Satisfy Rule 23(b)(1), SCRCP)

66. The Amended Complaint fails to satisfy the pleadings requirements and have failed
to comply with pre-suit demand and other fundamental requirements necessary to bring this
derivative action pursuant to Rule 23(b)(1) of the South Carolina Rules of Civil Procedure.

67. Further, Plaintiffs are not appropriate representatives are otherwise not entitled to

prosecute a derivative claim under Rule 23(b)(1) of the South Carolina Rules of Civil Procedure.
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Specifically, Plaintiffs cannot fairly and adequately represent the interests of the membership they
purport to represent and the relief they request is antagonistic to the best interests of the MBRHOA
and therefore, this purported derivative action should be dismissed as a matter of law.

EIGHTH AFFIRMATIVE DEFENSE
(Injunctive Relief Improper)

68.  Plaintiffs’ claim for an injunctive relief is barred due to the Plaintiffs’ inability to
establish the necessary elements: (1) irreparable harm; (2) likelihood of success on the merits and
(3) an inadequate remedy at law.

NINTH AFFIRMATIVE DEFENSE
(Business Judgment)

69. The Business Judgement Rule bars the claims alleged against Defendants.

TENTH AFFIRMATIVE DEFENSE
(Equitable Defenses)

70. Plaintiffs’ claims are barred by one, or more, of the equitable doctrine of waiver,
laches, estoppel and/or unclean hands.

ELENVENTH AFFIRMATIVE DEFENSE
(Advice of Counsel)

71. To the extent Defendants relied on the advice of counsel after disclosure of all
pertinent facts, such reliance serves to defeat any claim of intentional, willful or reckless conduct.

TWELFTH AFFIRMATIVE DEFENSE
(Punitive Damages Inappropriate)

72. Plaintiffs fail to state any basis upon which punitive damages are recoverable
against Defendants and accordingly, Plaintiffs’ prayer for such damages should be dismissed
and/or stricken from the Amended Complaint pursuant to Rules 12(b)(6) and/or 12(f) of the South

Carolina Rules of Civil Procedure. Moreover, Plaintiffs’ claim for recovery of punitive damages
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is barred by the South Carolina Constitution and the Constitution of the United States, because no
reasonable and well-defined limits are placed on such punitive damages award; because the award
and payment of punitive damages would constitute an imposition of punishment on Defendants
without adequate notice of the substantive rules governing the conduct giving rise to such punitive
damages.

73. Defendant requests trial bifurcation on the issues of actual damages and punitive
damages, pursuant to S.C. Code Ann. §15-32-520. Further, Defendant pleads all defenses,
limitations on damages, and other privileges codified at S.C. Code Ann. §15-32-520 and §15-32-
530.

THIRTEENTH AFFIRMATIVE DEFENSE
(Reservation of Rights)

74. Defendants hereby give notice that they reserve the right to assert, and do not waive,
any additional or further defenses as may be revealed by additional information acquired during
discovery or otherwise, and reserves the right to amend this Answer to asset any such defenses.

WHEREFORE, Defendants pray to the Court that:

1. Plaintiffs’ Amended Complaint be dismissed with prejudice;

2. Judgement be entered in favor of Defendants;

3. Plaintiffs recover nothing from Defendants;

4. Plaintiffs’ requested judicial determinations be denied;

5. Plaintiffs’ request for an injunction be denied;

6. The costs of this action be taxed against Plaintiffs and that Defendants recover their
costs in defending this action, including, but not limited to, attorneys’ fees as

allowed by law; and
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7. The court grant Defendants such other and further relief as the Court may deem just

and proper.

s/ Molly Hughes Cherry

Molly Hughes Cherry ~ SC Bar ID 11188
R. Bruce Wallace SC Bar ID 11653
NEXSEN PRUET, LLC

205 King Street, Suite 400 (29401)

P.O. Box 486

Charleston, South Carolina 29402

Phone: 843.577.9440

Facsimile: 843.414.8209
mcherry(@nexsenpruet.com
bwallace@nexsenpruet.com

ATTORNEYS FOR DEFENDANTS
NANCY L. MOORE and JIM PERKINS
16 March 2020
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

FREDERICK E. BROWN, ET AL., CIVIL CASE NO. 2018-CP-26-03173

Plaintiffs,
VS.
ANSWER OF DEFENDANTS JEFFERY
JEFFERY L. RICHARDSON, ET AL. L. RICHARDSON AND PETER A.
GRUSAUSKAS TO AMENDED
Defendants. MEMBERS’ DERIVATIVE
COMPLAINT

MYRTLE BEACH RESORT
HOMEOWNERS’ ASSOCIATION, INC.,

Nominal Defendant.

Defendants Jeffery L. Richardson and Peter A. Grusauskas (together referred to hereinafter
as “Defendants”), by and through their undersigned counsel, in answer to the Amended Complaint
(the “Amended Complaint”) of Plaintiffs herein, would allege and show unto this Honorable Court
as follows:

1. Defendants deny each and every allegation of the Amended Complaint not
hereinafter specifically admitted.

2. Defendants lack knowledge and information sufficient to form a belief as to the
allegations of Paragraphs 1, 2, 3, 4, 5, 6 and 7 of the Amended Complaint and therefore, deny the
same and demand strict proof thereof.

3. Defendants admit the allegations of Paragraph 8 of the Amended Complaint.

4. Defendants deny, upon information and belief, the allegations of Paragraph 9 of the
Amended Complaint.

5. As to the allegations of Paragraph 10 of the Amended Complaint, Defendants admit

that Nancy Moore is current member of the Boards of Directors of the Myrtle Beach Resort
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Homeowners’ Association, Inc. (“MBRHOA”) and Ocean Front Spa. Defendants lack knowledge
and information sufficient to form a belief as to the remaining allegations of Paragraph 10 of the
Amended Complaint and therefore, deny the same and demand strict proof thereof.

6. As to the allegations in Paragraph 11 of the Amended Complaint, Defendants admit
that Jim Perkins is a former member of the Board of Directors for the MBRHOA. Defendants lack
knowledge and information sufficient to form a belief as to the remaining allegations of said
Paragraph and therefore, deny the same and demand strict proof thereof.

7. Defendants deny the allegations of Paragraph 12 of the Amended Complaint.

8. The allegations of Paragraph 13 of the Amended Complaint constitute conclusions
of law to which Defendants are neither required to admit or deny.

9. The allegations of Paragraph 14 of the Amended Complaint constitute Plaintiffs’
characterization of their claims and thus, require no response. To the extent a response is required,
Defendants deny that this action is a proper derivative action under South Carolina Rule 23(b)(1)
or S.C. Code Ann. §33-7-400 or §33-31-630.

10. The allegations of Paragraph 15 of the Amended Complaint constitute conclusions
of law to which Defendants are neither required to admit or deny. To the extent a response is
required, Defendants deny that this is a proper derivative action, deny all allegations and
implications of wrongdoing, deny liability to Plaintiffs and deny that Plaintiffs are entitled to any
relief.

11.  Defendants deny the allegations of Paragraph 16 of the Amended Complaint as

stated.
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12. The allegations of Paragraph 17 of the Amended Complaint constitute conclusions
of law to which Defendants are neither required to admit or deny. To the extent a response is
required, Defendants deny the allegations of Paragraph 17 of the Amended Complaint.

13. Defendants deny the allegations of Paragraph 18 of the Amended Complaint.

14.  Answering the allegations of Paragraph 19 of the Amended Complaint, Defendants
admit that two letters are attached to the Amended Complaint as Exhibit “B-1” and “B-2”. All
other allegations in Paragraph 19 of the Amended Complaint are denied.

15. Defendants deny the allegations of Paragraphs 20 and 21 of the Amended
Complaint.

16. Answering the allegations of Paragraph 22 of the Amended Complaint, Defendants
admit that a copy of the Myrtle Beach Resort Homeowners’ Association, Inc.’s Declaration of
Covenants, Conditions and Restrictions and By-Laws is attached to the Amended Complaint as
Exhibit “C”. Further answering the allegations of Paragraph 22 of the Amended Complaint,
Defendants crave reference to the Articles of Incorporation and the MBRHOA'’s Declaration of
Covenants, Conditions and Restrictions and By-Laws and deny any allegations or
characterizations inconsistent therewith.

17.  Answering the allegations of Paragraph 23 of the Amended Complaint, Defendants
crave reference to the MBRHOA’s governing documents and deny any allegations or
characterizations inconsistent therewith.

18.  Answering the allegations of Paragraph 24 of the Amended Complaint, Defendants
crave reference to the Four Individual Condominium Regimes’ governing documents and the
MBRHOA'’s governing documents and deny any allegations or characterizations inconsistent

therewith or with established procedure and law.
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19.  Answering the allegations of Paragraph 25 of the Amended Complaint, Defendants
crave reference to the Master Deeds of the Four Individual Condominium Regimes and deny any
allegations or characterizations inconsistent therewith.

20. Answering the allegations of Paragraph 26 of the Amended Complaint, Defendants
crave reference to the Assignment of Rights and deny any allegations or characterizations
inconsistent therewith.

21. The allegations of Paragraph 27 of the Amended Complaint constitute conclusions
of law to which no response is required. To the extent a response is required, Defendants crave
reference to the Four Individual Regimes’ governing documents and the MBRHOA’s Declarations
and By-Laws and deny any allegations or characterizations inconsistent therewith and with
established law.

22. Answering the allegations of Paragraphs 28 and 29 of the Amended Complaint,
Defendants crave reference to Article IT and Article IV of the MBRHOA'’s By-Laws and deny any
allegations or characterizations inconsistent therewith.

AS TO THE FIRST CAUSE OF ACTION
(Ultra Vires Acts and Reckless, Willful, and Wanton Conduct)

23. Answering the allegations of Paragraph 30 of the Amended Complaint, Defendants
reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim
herein.

24, Defendants deny the allegations of Paragraph 31 of the Amended Complaint.

25. Answering the allegations of Paragraph 32 of the Amended Complaint, Defendants
crave reference to Article IV, Section 4.1 of MBRHOA’s By-Laws and deny any allegations or

characterizations inconsistent therewith.
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26. Defendants deny the allegations of Paragraph 33, 34, 35, and 36 of the Amended
Complaint, including all subparts.

AS TO THE SECOND CAUSE OF ACTION
(Breach of Master HOA’s Declarations and By-Laws)

27. Answering the allegations of Paragraph 37 of the Amended Complaint, Defendants
reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim
herein.

28. The allegations of Paragraph 38 of the Amended Complaint constitute conclusions
of law to which Defendants are neither required to admit or deny. To the extent a response is
required, Defendants deny all allegations and implications of wrongdoing and deny liability to
Plaintiffs and/or the relief sough. Further answering the allegations of Paragraph 38 of the
Amended Complaint, Defendants crave reference to the MBRHOA’s Declaration of Covenants,
Conditions and Restrictions and By-Laws and deny all allegations and characterizations
inconsistent therewith. Defendants deny any remaining allegations of said Paragraph.

29. Regarding the allegations of Paragraph 39 of the Amended Complaint, Defendants
crave reference to the Declaration of Covenants, Conditions and Restrictions for the MBRHOA
and deny any allegations or characterizations inconsistent therewith.

30. Defendants deny the allegations of Paragraphs 40 and 41 of the Amended
Complaint.

AS TO THE THIRD CAUSE OF ACTION
(Declaratory Judgment)

31.  Answering the allegations of Paragraph 42 of the Amended Complaint, Defendants
reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim

herein.
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32. The allegations of Paragraph 43 of the Amended Complaint constitute Plaintiffs’
characterization of this action and further constitute conclusions of law to which Defendants are
neither required to admit or deny. To the extent a response is required, Defendants deny that
Plaintiffs are entitled to requested relief.

33. Defendants admit the allegations of Paragraph 44 of the Amended Complaint and
crave reference to the statute quoted therein.

34. The allegations of Paragraph 45 of the Complaint constitute conclusions of law to
which Defendants are neither required to admit or deny. To the extent a response is required,
Defendants deny the allegations of Paragraph 45 of the Complaint.

35. Defendants deny the allegations of Paragraph 46 of the Amended Complaint.

36.  Answering the allegations of Paragraph 47 of the Amended Complaint, Defendants
deny all allegations (including all subparts a-f) and further deny that Plaintiffs are entitled to the
requested judicial determinations or any relief whatsoever.

37. Defendants deny the allegations of Paragraph 48 of the Amended Complaint.

AS TO THE FOURTH CAUSE OF ACTION

(Injunctive Relief)
38.  Answering the allegations of Paragraph 49 of the Amended Complaint, Defendants

reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim
herein.

39.  Answering the allegations of Paragraph 50 of the Amended Complaint, Defendants
crave reference to the filings in the referenced lawsuit and deny all allegations and
characterizations inconsistent therewith. Defendants deny all remaining allegations of Paragraph

50 of the Amended Complaint.
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40.  Answering the allegations of Paragraph 51 of the Amended Complaint, Defendants
admit that a copy of the Master-in-Equity’s Order dated November 28, 2017 is attached to the
Amended Complaint as Exhibit “E”. Further answering the allegations of Paragraph 51 of the
Amended Complaint, Defendants crave reference to the Master-in-Equity’s Order dated November
28,2017 and deny all allegations and characterizations inconsistent therewith.

41. Defendants deny the allegations of Paragraphs 52 and 53 of the Amended
Complaint.

42.  The allegations of Paragraph 54 of the Amended Complaint constitute conclusions
of law to which Defendants are neither required to admit or deny. To the extent a response is
required, Defendants crave reference to Article IV of the MBRHOA’s Declarations and By-Laws
and deny all allegations and characterizations inconsistent therewith. Defendants deny all
remaining allegations of said Paragraph.

43.  Answering the allegations of Paragraph 55 of the Amended Complaint, Defendants
admit only that the Affidavits or Daniel L. Patrick and Michael R. Parades are attached to the
Amended Complaint as Exhibit “F” and Exhibit “G”. Defendants deny all remaining allegations
of Paragraph 55 of the Amended Complaint.

44.  Answering the allegations of Paragraph 56 of the Amended Complaint, Defendant
deny all allegations and implications of wrongdoing and deny that Plaintiffs are entitled to the
requested injunctive relief or any relief whatsoever.

45. Defendants deny the allegations of Paragraphs 57 and 58 of the Amended

Complaint.
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AS TO THE FIFTH CAUSE OF ACTION
(Judicial Dissolution of Myrtle Beach Resort Homeowners Association, Inc., or reasonable
alternatives to dissolution)

46.  Answering the allegations of Paragraph 59 of the Amended Complaint, Defendants
reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim
herein.

47. The allegations of Paragraphs 60, 61, and 62 of the Amended Complaint constitute
Plaintiffs’ characterization of this action and further constitute conclusions of law to which
Defendants are neither required to admit or deny. To the extent a response is required, Defendants
deny that Plaintiffs are entitled to the requested relief.

48. Defendants admit the allegations of Paragraphs 63, 64, and 65 of the Amended
Complaint.

49. Defendants deny the allegations of Paragraph 66 of the Amended Complaint.

50. The allegations of Paragraph 67 of the Amended Complaint constitute conclusions
of law to which Defendants are neither required to admit or deny.

51.  Defendants deny the allegations of Paragraphs 68 and 69 of the Amended
Complaint, including all subparts.

52. The allegations of Paragraphs 70 and 71of the Amended Complaint constitute
conclusions of law to which Defendants are neither required to admit or deny. To the extent a
response is required, Defendants deny all allegations and implications of wrongdoing, deny
liability to Plaintiffs and deny that Plaintiffs are entitled to any relief.

53. The allegations of Paragraphs 72, 73, and 74 of the Amended Complaint constitute
Plaintiffs’ characterization of their claims and thus, require no response. To the extent a response

is required, Defendants deny Plaintiffs are entitled to the consideration requested.
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54. The allegations of Paragraph 75 of the Amended Complaint constitute Plaintiffs’
characterization of their claims and thus, require no response. To the extent a response is required,
Defendants deny Plaintiffs are entitled to the relief requested.

AS TO THE SIXTH CAUSE OF ACTION
(Injunctive Relief)

55.  Answering the allegations of Paragraph 76 of the Amended Complaint, Defendants
reassert the responses in the previous paragraphs and incorporate the same as if restated verbatim
herein.

56. The allegations of Paragraph 77 of the Amended Complaint constitute Plaintiffs’
characterization of their claims and thus, require no response. To the extent a response is required,
Defendants deny Plaintiffs are entitled to the relief requested.

57. Defendants deny the allegations of Paragraphs 78 and 79 of the Amended
Complaint.

58. The allegations of Paragraph 80 of the Amended Complaint constitute Plaintiffs’
characterization of their claims and thus, require no response. To the extent a response is required,
Defendants deny Plaintiffs are entitled to the relief requested.

59. Defendants deny Plaintiffs’ prayer for relief.

FIRST AFFIRMATIVE DEFENSE
(Failure to State a Claim)

60. Plaintiffs’ Amended Complaint should be dismissed, in whole or in part, to the
extent it fails to state a claim upon which relief can be granted and should be dismissed pursuant

to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.
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SECOND AFFIRMATIVE DEFENSE
(Good Faith)

61. Defendants acted at all times in good faith, without malice in their actions, and with
a proper business purpose and judgment.

THIRD AFFIRMATIVE DEFENSE
(Prior Breach)

62. The Amended Complaint is barred to the extent that Plaintiffs failed to uphold their
contractual obligations.

FOURTH AFFIRMATIVE DEFENSE
(Affirmation)

63. Defendants allege that all actions taken by them were ratified and affirmed, and
Defendants plead affirmation as a complete defense to Plaintiffs’ claims.

FIFTH AFFIRMATIVE DEFENSE
(Director Immunity)

64. Defendants are immune from this lawsuit pursuant to S.C. Code Ann. § 33-31-834.

SIXTH AFFIRMATIVE DEFENSE
(Legal Claims to be Tried by Judge)

65. Defendants assert that certain of Plaintiffs’ claims against Defendants contain legal
claims to be tried by a judge not a jury.

SEVENTH AFFIRMATIVE DEFENSE
(Failure to Satisfy Rule 23(b)(1), SCRCP)

66. The Amended Complaint fails to satisfy the pleadings requirements and have failed
to comply with pre-suit demand and other fundamental requirements necessary to bring this
derivative action pursuant to Rule 23(b)(1) of the South Carolina Rules of Civil Procedure.

67. Plaintiffs are not appropriate representatives are otherwise not entitled to prosecute

a derivative claim under Rule 23(b)(1) of the South Carolina Rules of Civil Procedure.
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Specifically, Plaintiffs cannot fairly and adequately represent the interests of the membership they
purport to represent and the relief they request is antagonistic to the best interests of the MBRHOA
and therefore, this purported derivative action should be dismissed as a matter of law.

EIGHTH AFFIRMATIVE DEFENSE
(Injunctive Relief Improper)

68.  Plaintiffs’ claim for an injunctive relief is barred due to the Plaintiffs’ inability to
establish the necessary elements: (1) irreparable harm; (2) likelihood of success on the merits and
(3) an inadequate remedy at law.

NINTH AFFIRMATIVE DEFENSE
(Business Judgment)

69. The Business Judgement Rule bars the claims alleged against Defendants.

TENTH AFFIRMATIVE DEFENSE
(Equitable Defenses)

70. Plaintiffs’ claims are barred by one, or more, of the equitable doctrine of waiver,
laches, estoppel and/or unclean hands.

ELENVENTH AFFIRMATIVE DEFENSE
(Advice of Counsel)

71. To the extent Defendants relied on the advice of counsel after disclosure of all
pertinent facts, such reliance serves to defeat any claim of intentional, willful or reckless conduct.

TWELFTH AFFIRMATIVE DEFENSE
(Punitive Damages Inappropriate)

72. Plaintiffs fail to state any basis upon which punitive damages are recoverable
against Defendants and accordingly, Plaintiffs’ prayer for such damages should be dismissed
and/or stricken from the Amended Complaint pursuant to Rules 12(b)(6) and/or 12(f) of the South

Carolina Rules of Civil Procedure. Moreover, Plaintiffs’ claim for recovery of punitive damages
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is barred by the South Carolina Constitution and the Constitution of the United States, because no
reasonable and well-defined limits are placed on such punitive damages award; because the award
and payment of punitive damages would constitute an imposition of punishment on Defendants
without adequate notice of the substantive rules governing the conduct giving rise to such punitive
damages.

73. Defendant requests trial bifurcation on the issues of actual damages and punitive
damages, pursuant to S.C. Code Ann. §15-32-520. Further, Defendant pleads all defenses,
limitations on damages, and other privileges codified at S.C. Code Ann. §15-32-520 and §15-32-
530.

THIRTEENTH AFFIRMATIVE DEFENSE
(Reservation of Rights)

74.  Defendants hereby give notice that they reserve the right to assert, and do not waive,
any additional or further defenses as may be revealed by additional information acquired during
discovery or otherwise, and reserves the right to amend this Answer to asset any such defenses.

WHEREFORE, Defendants pray to the Court that:

1. Plaintiffs’ Amended Complaint be dismissed with prejudice;

2. Judgement be entered in favor of Defendants;

3. Plaintiffs recover nothing from Defendants;

4. Plaintiffs’ requested judicial determinations be denied;

5. Plaintiffs’ request for an injunction be denied;

6. The costs of this action be taxed against Plaintiffs and that Defendants recover their
costs in defending this action, including, but not limited to, attorneys’ fees as

allowed by law; and
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7. The court grant Defendants such other and further relief as the Court may deem just

and proper.

s/ Molly Hughes Cherry

Molly Hughes Cherry ~ SC Bar ID 11188
R. Bruce Wallace SC Bar ID 11653
NEXSEN PRUET, LLC

205 King Street, Suite 400 (29401)

P.O. Box 486

Charleston, South Carolina 29402

Phone: 843.577.9440

Facsimile: 843.414.8209
mcherry(@nexsenpruet.com
bwallace@nexsenpruet.com

ATTORNEYS FOR DEFENDANTS
JEFFERY L. RICHARDSON and
PETER A. GRUSAUSKAS

16 March 2020
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

Frederick E. Brown, et al.,

Plaintiffs,
Vvs.

Jeffery L. Richardson, et al.,

Defendants.

Myrtle Beach Resort Homeowners’
Association, Inc.,

Nominal Defendant.

TO: MOLLY HUGHES CHERRY, ESQUIRE ATTORNEY FOR THE DEFENDANTS
AND NICHOLAS J. RIVERA, ESQUIRE, ATTORNEY FOR THE NOMINAL

DEFENDANT

PLEASE TAKE NOTICE that Plaintiffs, by and through her undersigned attorneys,
will move before the Presiding Circuit Court Judge for Horry County, South Carolina, for an

Order granting summary judgment in favor of Plaintiffs pursuant to Rule 56 of the South Carolina

Rules of Civil Procedure.

Plaintiffs move for summary judgment on the basis that there are no genuine issues of

material fact and Plaintiffs are entitled to judgment as a matter of law on all of following issues

or matters set forth below:

IN THE COURT OF COMMON PLEAS
THE FIFTEENTH JUDICIAL CIRCUIT
CASE NO. 2018-CP-26-03173

PLAINTIFFS’ NOTICE OF MOTION
AND MOTION FOR SUMMARY
JUDGMENT

. The MBRHOA'’s Declaration and Bylaws are valid, enforceable, and/or legal.

. The MBRHOA'’s Board of Directors’ powers under Section 4.1, Article IV of
the Declaration are not optional, but affirmative obligations binding on each of the

individual Board members.

Page 1 of 5
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. MBRHOA’s Board of Directors cannot delegate their powers, duties, or
obligations under subsections (a) through (i) of Section 4.1, Article IV of the
Declaration to the individually condominium regimes.

. The MBRHOA'’s Board of Directors cannot sell the common properties and/or
commercial units owned by the Association without a vote of the 1,010 members
of the Association.

RELEVANT AND UNDISPUTED FACTS

The Myrtle Beach Resort Homeowners’ Association, Inc. (‘MBRHOA”) oversees and
governs the Myrtle Beach Resort. Myrtle Beach Resort is comprised of four individual horizontal
property regimes: (1) Myrtle Beach Resort Horizontal Property Regime; (2) Myrtle Beach Resort
Ocean Front Spa Horizontal Property Regime (“HPR”); (3) Renaissance Tower Horizontal
Property Regime; and (4) Myrtle Beach Resort Five Seasons Centre Horizontal Property Regime
(collectively, “regimes”). However, regardless of which regime an individual unit owner is a
member of, he or she is still a member of the MBRHOA. The governing documents of the
MBRHOA is that “Declaration of Covenants, Conditions, and Restrictions for the Myrtle Beach
Resort Homeowners’ Association, Inc.” dated April 16, 1991, and filed on April 25, 1991, in the
Deed Book 1465 at Page 329 in the Office of the Horry County Register of Deeds (the
“Declaration”).

The MBRHOA manages and administers certain aspects of the Myrtle Beach Resort and
the regimes that make it up, including the common elements. As structured, the MBRHOA 1is
managed by a four-member Board of Directors and each member of the Board is from one of the
horizontal property regimes that make up the MBRHOA. The Board has the power and the
obligation to perform certain services or actions on behalf of the property owners under
subsections (a) through (i) of Section 4.1, Article IV of the Declaration in order to control and
manage the MBRHOA for their benefit. Moreover, each Director is assigned the number of votes

that represents the number of units (whether residential or commercial) that exists in that director’s

Page 2 of 5
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individual regime.! There are 1,010 combined residential and commercial votes for any action
taken at a meeting of the Board members for MBRHOA in the Myrtle Beach Resort. Under the
MBRHOA'’s By-Laws Section 7 in order for any action to be approved by the Board, at least
sixty-seven percent (67%) of the entire representative votes of the members of the MBRHOA
must approve.

Over the years, the four (4) member Board of Directors for the MBRHOA and the
underlying associations have disagreed about the legality of the MBRHOA, interpretation of the
restrictive covenants, the duties of the MBRHOA, and numerous other aspects pertaining to the
upkeep and repair of the MBRHOA.

PROCEDURAL HISTORY

On May 24, 2018, Board of Directors for both the HPR and Five Seasons Associations,
as well as two currently serving MBRHOA members from the same, (“Plaintiffs”) filed this
lawsuit in Horry County individually and derivatively on behalf of the MBRHOA and its members
against the Defendants, Jeffery L. Richardson (“Richardson”), Nancy L. Moore (“Moore”), and
Jim Perkins (“Perkins”), who are either former and/or present Directors on the Board of Directors
for the MBRHOA. The MBRHOA is a nominal defendant in this action. Plaintiffs Complaint
alleged four (4) causes of action: (1) ultra vires acts and reckless, willful, and wanton conduct;
(2) breach of Master HOA’s Declaration and By-laws; (3) Declaratory Judgment; and (4)
Injunctive Relief. The Defendants answered the Complaint, denying the allegations of

wrongdoing.

! For example, the voting director of Myrtle Beach Resort Horizontal Property Regime has 251 votes; the voting
director of Myrtle Beach Resort Ocean Front Spa Horizontal Property Regime has 271 votes; the voting director of
Renaissance Tower Horizontal Property Regime has 327 votes; and the voting director of Myrtle Beach Resort Five
Seasons Centre Horizontal Property Regime has 161 votes.

Page 3 of 5
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On November 14, 2018, the Plaintiffs filed a Motion for the Appointment of a Temporary
Custodian to operate and manage the MBRHOA.

On December 12, 2018, the Honorable William H. Seals, Jr. denied Plaintiff’s Motion
for the Appointment of a Temporary Custodian but granted Plaintiffs’ request for equitable relief
and issued an Order appointing Attorney Kenneth Moss (“Moss”) as a fifth board member for the
MBRHOA with the authority to vote to resolve the dissension and deadlock between the four-
member Board of Directors with regards to the governance issues of the resort.

On May 13, 2019, the parties attempted to mediate the case with Attorney William H.
Lyles without success.

On December 6, 2019, the Plaintiffs’ filed a Motion to amend their complaint to assert
additional claim for judicial dissolution of MBRHOA, or reasonable alternatives to dissolution
and an additional injunctive relief claim.

On December 19, 2019, Plaintiffs filed a Motion to Appoint a Custodian for MBRHOA
requesting the court to exercise its statutory authority relying upon S.C. Code Ann. §§ 33-31-1430
and 1432.

On February 14, 2020, the Honorable William A. McKinnon granted Plaintiffs’ Motion
to amend their complaint limiting it to S.C. Code Ann. § 33-31-1430(a)(2)(ii) and authorized the
Plaintiffs to re-file their Motion to appoint a Custodian, if they so choose.

On February 17, 2020, Plaintiffs filed their Amended Complaint.

On February 28, 2020, MBRHOA filed a motion to dismiss Plaintiffs’ Amended
Complaint pursuant to Rule 12(b)(7), SCRCP and Rule 19, SCRCP.

On February 28, 2020, the parties filed a joint motion for case assignment to the Business

Court Program.

Page 4 of 5
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FURTHERMORE, this Motion is brought pursuant to Rule 56, SCRCP and is supported

by the applicable statutory law and case law, the pleadings and discovery in this case, and any and

all affidavits, memoranda of law and supporting material as may be filed with the Court prior to

the hearing of this Motion or presented during oral arguments of the same. The moving party, as

counsel for the Plaintiffs, hereby certifies that consultation with opposing counsel for the

Defendants would serve no useful purpose at the present time.

Myrtle Beach, South Carolina

March 24, 2020

BELLAMY, RUTENBERG, COPELAND
EPPS, GRAVELY & BOWERS, P. A.

s/ Howell V. Bellamy, 111

Howell V. Bellamy, III (S. C. Bar #66575)
hbellamyiii@bellamylaw.com

Howell V. Bellamy, Jr. (S.C. Bar #00642)
nrichardson@bellamylaw.com

1000 29th Ave. N.

Myrtle Beach, S. C. 29577
(843)-448-2400 Phone

(843)-448-3022 Facsimile

Attorneys for Plaintiffs

THE PEARCE LAW GROUP, PC

/sl Charles B. Jordan Jr.

Charles B. Jordan, Jr., S.C. Bar No. 11708
cjordan@pearcelawgroup.com

1314 Professional Drive

Myrtle Beach, South Carolina 29577
Telephone: (843) 839-3210

Facsimile: (843) 839-3214

Page 5 of 5
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

FREDERICK E. BROWN, et al., CIVIL CASE NO. 2018-CP-26-03173
Plaintiffs,
VS.
JEFFERY L. RICHARDSON, et al., NOTICE OF MOTION AND MOTION
Defendants. FOR PARTIAL SUMMARY
d JUDGMENT ON PLAINTIFFS’ THIRD
an CAUSE OF ACTION

MYRTLE BEACH RESORT
HOMEOWNERS’ ASSOCIATION, INC.,

Nominal Defendant.

TO: PLAINTIFFS ABOVE NAMED AND HOWELL BELLAMY THEIR ATTORNEY:
YOU WILL PLEASE TAKE NOTICE THAT Defendants Jeffery L. Richardson,
Nancy L. Moore, Peter A. Grusauskas, and Jim Perkins, by and through their undersigned
counsel, hereby move for an order pursuant to Rule 56 of the South Carolina Rules of
Civil Procedure granting Defendants judgment as a matter of law on Plaintiffs’ Third
Cause of Action. Specifically, Defendants request the Court grant judgment by declaring
section 4.1 of Article IV of the Declaration of Covenants, Conditions and Restrictions for
the Myrtle Beach Resort Homeowners’ Association, Inc. (hereafter, the “Declarations”)
grants additional powers to the Board of Directors for the Myrtle Beach Resort
Homeowners’ Association, Inc. (hereafter, the “Master Association”). This section
constitutes a grant of powers, not a mandate.
Section 4.1, Article IV of the Declarations states in relevant part:
4.1 The Association, acting through the Board of Directors,
shall also have the power to: (a) maintain all streets and roads
within the Property, including cleaning and periodic
resurfacing; (b) provide for all refuse collection (c ) obtain, for
the benefit of the Property, by purchase, lease or otherwise,

as deemed proper by the Board of Directors , cable or master
television service and telephone service; (d) maintain the

NPGVL1:2019983.2
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oceanfront area; (e) grant easements, rights-of way or strips
of land, where necessary, for utilities, and sewer facilities and
other services over the Common Areas to service the
Property; (f) maintain such policy or policies of liability and fire
insurance with respect to property owned by the Association;
( g) employ or contract with a management company to
perform all - or any part of the duties and responsibilities of
the Association, including further duties and responsibilities
which may be delegated to the Association by the Individual
Condominium Associations and to equitably apportion
assessments of same; ( h) install and maintain security
devices, detectors and communication facilities and contract
for employment of security services, guards and watchmen for
the project; (i) take such other reasonable action as the Board
shall deem advisable with respect to the Myrtle Beach Resort
for the benefit of the overall Property.

This Motion is supported by the recorded Declarations, the By-Laws, and a Memorandum

of Law to be filed with the Court. Please be present to defend if so minded.

s/ Bruce Wallace

R. Bruce Wallace, SC Bar No. 7018
NEXSEN PRUET, LLC

205 King Street, Suite 400 (29401)
P.O. Box 486

Charleston, SC 29402

Telephone: 843.577.9440
Facsimile: 843.720.1777
BWallace@nexsenpruet.com

€.T€092dD8T0Z#ASYO - SYATd NOWINOD - AHHOH - AV L¥:TT 22 JelN T20Z - d3711d ATTvIOINOYLD313

Andrew A. Mathias, SC Bar No. 76220
NEXSEN PRUET, LLC

55 East Camperdown Way (29601)
Post Office Drawer 10648

Greenville, SC 29603-0648
Telephone: 864.370.2211

Facsimile: 864.282.1177
AMathias@nexsenpruet.com

Attorneys for Defendants
Jeffrey L. Richardson, et al.
March 22, 2021
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

FREDERICK E. BROWN, et al.,

Plaintiffs,
Vs,
JEFFERY L. RICHARDSON, et al.,
Defendants.
and

MYRTLE BEACH RESORT
HOMEOWNERS’ ASSOCIATION, INC.,

Nominal Defendant.

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

CIVIL CASE NO. 2018-CP-26-03173

DEFENDANTS’ MEMORANDUM IN
SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT ON
PLAINTIFFS’ THIRD CAUSE OF
ACTION

Defendants Jeffery L. Richardson, Nancy L. Moore, Peter A. Grusauskas, and Jim Perkins,

by and through their undersigned counsel, hereby submit this Memorandum of Law in Support of

their Motion for Partial Summary Judgment on Plaintiffs’ third cause of action. Plaintiffs’ third

cause of action seeks a judgment of this Court declaring in part that the language of Section 4.1,

Article 1V of the Declaration of Covenants, Conditions and Restrictions for the Myrtle Beach

Resort Homeowners’ Association, Inc. (hereafter, the “Declarations”) grants additional mandatory

powers to the Board of Directors for the Myrtle Beach Resort Homeowners’ Association, Inc.

(hereafter, the “Master Association”, “Association”, or the “Board”). For the reasons set forth

below, the Court should grant Judgment in favor of Defendants and declare that Section 4.1, Article

IV merely grants additional powers to the Board, but does not mandate their use by the Board.

Section 4.1, Article IV of the Declarations states in relevant part:

4.1 The Association, acting through the Board of Directors, shall
also have the power to: (a) maintain all streets and roads within the
Property, including cleaning and periodic resurfacing; (b) provide
for all refuse collection (c ) obtain, for the benefit of the Property,
by purchase, lease or otherwise, as deemed proper by the Board of
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Directors, cable or master television service and telephone service;
(d) maintain the oceanfront area; (€) grant easements, rights-of way
or strips of land, where necessary, for utilities, and sewer facilities
and other services over the Common Areas to service the Property;
(f) maintain such policy or policies of liability and fire insurance
with respect to property owned by the Association; (g) employ or
contract with a management company to perform all - or any part of
the duties and responsibilities of the Association, including further
duties and responsibilities which may be delegated to the
Association by the Individual Condominium Associations and to
equitably apportion assessments of same; (h) install and maintain
security devices, detectors and communication facilities and
contract for employment of security services, guards and watchmen
for the project; (i) take such other reasonable action as the Board
shall deem advisable with respect to the Myrtle Beach Resort for the
benefit of the overall Property.
l. Standard of Review
“The characterization of a declaratory judgment suit depends on the nature of the
underlying controversy.” Barnacle Broad., Inc. v. Baker Broad., Inc., 343 S.C. 140, 146, 538
S.E.2d 672, 675 (Ct. App. 2000). “In order to determine the standard of review to apply, the court
must look to the kind of action in which the issue involved would have been decided if there were
no declaratory judgment procedure.” Id. Both Plaintiffs and Defendants assert this action
involves the interpretation of a contract and, as such, is an action at law. Id. See Jacobs v. Service
Merchandise Co.,297 S.C. 123, 375 SE.2d 1 (CtApp.1988). “The cardinal rule
of contract interpretation is to ascertain and give effect to the intention of the parties.” Chan v.
Thompson, 302 S.C. 285, 289, 395 S.E.2d 731, 734 (Ct.App.1990). “In determining the intention
of the parties, a court first looks to the language of the contract and if the language is clear and
unambiguous, the language alone determines the contract's force and effect.” Baker Broad., Inc.,
343 S.C. at 146-47, 538 S.E.2d at 675. “The intention of the parties is to be gathered from the
whole scope and effect of the language used.” Id., 343 S.C. at 147, 538 S.E.2d at 675, see

Greenwood Mfg. Co. v. Worley, 222 S.C. 156, 71 S.E.2d 889 (1952).
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1. Argument

a. Application of the rules of construction for contracts makes clear that Section 4.1 is
a grant of additional powers, not a mandate to use those powers.

Here, as a matter of law, it up to this Court to review the Declaration and By-laws of the
Master Association, attached as Exhibit A, and determine whether the documents grant the Master
Association additional discretionary powers or grants powers and mandates their use. South
Carolina law controls the interpretation of the Master Association’s Declaration and By-laws. See
Exhibit A, 86.4, at pg. 12. Under South Carolina law, “[c]ontract interpretation begins with the
plain language of the agreement.” Stevens Aviation, Inc. v. DynCorp Int'l LLC, 407 S.C. 407, 756
S.E.2d 148, 152 (2014) (citation omitted) (internal quotation marks omitted). Where the contract's
language is clear and unambiguous, the language alone determines its effect. Schulmeyer v. State
Farm Fire & Casualty Ins. Co., 353 S.C. 491, 579 S.E.2d 132, 134 (2003). The contract should be
read as a whole, not in a piecemeal fashion, to avoid reading ambiguity into the contract. S.C. Dep't
of Nat. Res. v. Town of McClellanville, 345 S.C. 617, 550 S.E.2d 299, 302-03 (2001). Further,
“an interpretation that gives meaning to all parts of the contract is preferable to one which renders
provisions in the contract meaningless or superfluous.” Stevens Aviation, 407 S.C. at 417, 756
S.E.2d at 153. In following the above-mentioned rules of construction for interpreting a contract,
this Court should find that the Declarations and By-laws grant the Master Association additional
powers to act, not the mandate of action by the Master Association.

b. Section 4.1 is a mere grant of additional powers.

In asserting that the powers listed in Section 4.1 of the Declarations are mandatory,
Plaintiffs overlook the difference in “The Board shall...transact...set...fix...elect...carry out...”
as seen in Section 3.2 and the “The Association... shall also have the power to” as seen in Section

4.1. Clearly the terms in Section 3.2 require mandatory action from the Board. On the contrary,

€.T€092d08T0Z#3SVYD - SYIT1d NOWIWOD - AHHOH - INd €0:€ 82 1dV TZ0Z - d31Id ATIVOINOY1O3 13

0862



the addition of the terms “also have the power to” in the language of Section 4.1 grants the Board
the possession of the powers listed therein with the responsibility to use the powers at the Board’s
discretion.

Section 3.2 of Article Il of the Declaration states in relevant part “This Board of Directors
shall act in accordance with the By-Laws which are attached hereto ....” Exhibit A at §3.2, pg.
7 (emphasis added). Similarly, the By-Laws state in relevant part:

Consistent with these By-Laws and applicable Declarations, the

Board shall: (a) transact all Association business ...; (b) annually set

a budget for the Association; (c) fix, impose, and remit penalties for

violations of these By-Laws and the rules and regulations of the

Association; (d) elect from the Board... the President, Vice-

President, Secretary and Treasurer; () carry out all other duties and

obligations imposed and exercise all rights granted it by these By-

Laws, the Declaration, and the Act.
Exhibit A at §8. at pg. 23 (emphasis added). All parties agree that section 3.2 of Article 111 of the
Declaration and Section 8 of the By-Laws mandate certain conduct by the Board. Conspicuously
missing from both these mandates, however is the phrase “also have the power to” as seen in
Section 4.1, Article IV of the Declaration. In fact, that phrase appears nowhere else in the
Declaration or the By-Laws.

Similarly, other sections of the Declaration corroborate the discretionary nature of the
powers granted in section 4.1, Article IV. Section 4.1(e) grants the Master Association “the power
to grant easements, rights of way ... for utilities, and sewer facilities and other services over the
Common Areas....” Exhibit A, §4.1(e). Compare that to the language in Section 2.1 of the
Declarations:

There is hereby reserved for the benefit of the Association, ... the
power to grant and accept easements to and from any private or

public authority, agency, public service district, public or private
utility or other person upon, over, under and across all of the
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Common Areas and all portions of other areas in which Dwellings
or Commercial Units are not constructed or erected; for the purpose
of installing, replacing, repairing, - maintaining ... utilities,
including but not limited to storm sewers and drainage systems and
electrical, gas, telephone, water and sewer lines. Such easements
may be granted or accepted by the Association, its successors or
assigns.

Exhibit A, 82.1 at pg. 5 (emphasis added). In reconciling the Declarations and the By-laws, the
Court cannot interpret the language in 4.1 as mandatory where other language in the Declarations
regarding the same subject matter clearly allows discretion of whether to use that power. To do so
would ignore the language of section 2.1 completely.

Finally, Section 4.1 of the Declarations, subsection (i), grants the Board the ability to “take
such other reasonable action as the Board shall deem advisable with respect to the Myrtle Beach
Resort for the benefit of the overall Property.” Exhibit A, §4.1(i). This language in Section 4.1
should be read to grant the Board discretion to take or refrain from action if it “shall deem
advisable...for the benefit of the Property.” Id. Here, it appears as though the primary intention of
Section 4.1 of the Declarations is to allow the Board to take such actions which are believed to
benefit the Property. In order to reasonably discern whether an action would benefit the Property,
the Board would have to undergo a process of analysis which, at its conclusion, could result in the
Board deciding to refrain from taking action. This ability for the Board to choose to refrain from
taking action demonstrates that the powers granted in Section 4.1 of the Declarations are, in fact,

discretionary and not mandates for the Board to take action.

I1l.  Conclusion
Based on the foregoing, Defendants respectfully request that Defendants’ Motion for

Partial Summary Judgment on Plaintiffs’ Third Cause of Action be granted.

€.T€092d08T0Z#3SVYD - SYIT1d NOWIWOD - AHHOH - INd €0:€ 82 1dV TZ0Z - d31Id ATIVOINOY1O3 13

0864



April 28, 2021
Charleston, South Carolina

Respectfully submitted,

s/R. Bruce Wallace

R. Bruce Wallace, SC Bar No. 7018
NEXSEN PRUET, LLC

205 King Street, Suite 400 (29401)
P.O. Box 486

Charleston, SC 29402

Telephone: 843.577.9440
Facsimile: 843.720.1777
BWallace@nexsenpruet.com

Andrew A. Mathias, SC Bar No. 76220
NEXSEN PRUET, LLC

55 East Camperdown Way (29601)
Post Office Drawer 10648

Greenville, SC 29603-0648
Telephone: 864.370.2211

Facsimile: 864.282.1177
AMathias@nexsenpruet.com

Attorneys for Defendants
Jeffrey L. Richardson, et al.
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STATE OF SOUTH CAROLINA-: ) . DECLARATION OF COVENANTS,
joo: ). CONDITIONS AND RESTRICTIONS
COUNTY OF HORRY ) . UFOR. THE"MYRTLE BEACH RESORT

JHOMEOWNERS' ASSOCIATION, INC.

RO

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR
THE MYRTLE BEACH RESORT HOMEOWNERS'® ASSOCIATION, INC. is made by
The Myrtle Beach Resort Homeowners' Association, Inc., a South
Carolina corporation and Myrtle Beach Resort Horizontal Property
Regime, Inc. (Phase I), Myrtle Beach Resort Oceanfront Spa
Horizontal Property Regime, Inc., (Phase II), Renaissance Tower
Horizontal Property Regime, Inc. (Phase III), and Myrtle Beach
Resort Five Seasons Centre Council of Co-Owners, Inc. (Phase 1V),
collectively referred tgﬂhereinafter as the "Declarant".

WITNESSETH:

WHEREAS, Resort Development Corporation reserved the right and
privilege to establish The Myrtle Beach Resort Homeowners'
Association consisting of all Co-Owners of all phases of the Myrtle
Beach Resort, including Phase I (Myrtle Beach Resort Horizontal
Property Regime), Phase II (Myrtle Beach Resort Oceanfront Spa
Horizontal Property Regime), Phase III (Renaissance Tower
Horizontal Property Regime) and Phase IV (Myrtle Beach Resort Five
Seasons Centre Horizontal Property Regime), as set out in the
respective Master Deeds in each of the above referenced phases at
the Myrtle Beach Resort; and

WHEREAS, Resort Development Corporation has previously
granted, conveyed and assigned to Vacation Properties, Inc., all of
its rights under the respective Master Deeds to establish an
"umbrella" homeowners' association as is more particularly set out
in that assignment dated February 27th, 1987 and recorded in the
office of the Register of Mesne Conveyances (R.M.C.) for Horry
County in Deed Book 1121 at Page 401; and
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WHEREAS, Vacation Properties, Inc., granted, conveyed and
assigned to The Myrtle Beach Resort Homeowners' Association, Inc.,
all of said rights referenced above by Assignment of Rights dated
January 27, 1989 and filed of record in the Office of the R.M.C.
for Horry County in Deed Book 1284 at Page 239.

Law Offives of
Denial L, Patrick
P. 0. Box 15669
Surfside Beach,

§.C. 29587
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NOW, THEREFORE, the Declarants hereby declare that all +the
property described in Exhibit A shall be held, transferred, sold,
conveyed, leased, occupied and used subordinate and subject to the
following easements, restrictions, covenants, charges, liens and
conditions which are hereby imposed for the purpose of protecting
the value and desirability of these properties and which
restrictions, easements, charges, liens, conditions and covenants
shall touch and concern and run with title to the real property
subjected to this Declaration and which shall be binding on all
parties having any right, title or interest in these described
properties or any portion of them. This instrument also binds the
respective heirs, devisees,fiduciary representatives, successors,
successors in title and/or assigns, and shall inure to the benefit
of anyone or anything who/which purchase oxr takes any interest in
real property within the property subject to this instrument.

ARTICLE I

DEFINITIONS

1.1 Definitions. When used in this Declaration, unless the
context shall prohibit or require otherwise, the following
words shall have all the following meanings, and all
definitions shall be applicable to the singular and plural
forms of any such term(s):

1.1.0 "Act" shall mean the South Carolina Horizontal
Property Regime Act, Title 27, Chapter 31, Code of Laws
of South Carolina, 1976, as Amended.

1.1.1 "Articles of Incorporation" shall mean and refer
to the Articles of Incorporation of The Myrtle Beach
Resort Homeowners' Association, Inc., as it may be
constituted or amended from time to time.
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1.1.2 "Assessment" shall mean and refer to a share of
the Common Expenses, capital improvements or other
charges from time to time assessed against Co-Owners in
the manner herein provided.

1.1.3 ‘"Association" shall mean and refer to The Myrtle

Beach Resort Homeowners' Association, Inc., a South
Luw Offltos of Carolina non-profit Corporation.
Danidel L. Patelck
P.O. Box 1688%
Surtside Bsach,
§.C. 29587
2
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1.1.4 "Board of Directors" shall mean and refer to the
Board of Directors of the Association, which is the
governing body of the Association.

1.1.5 "By-Laws of the Association"” shall mean and refer
to those By-Laws of The Myrtle Beach Resort Homeowners'
Agsociation, Inc., which govern the administration and
operation of the Association, as may be amended from time
to time, which By-Laws are attached as Exhibit "B" to
this Declaration.

1.1.6 "Commercial Unit"™ shall mean and refer to any unit
designated as a commercial space in the Master Deed of
the appropriate Condominium Association.

1.1.7 "Common Areas" means as defined in the Individual
Condominium Associations' respective Master Deeds.

1.1.8 "Common Expenses" shall mean and refer to all
expenditures, including debt retirement, capital
improvements, and operating expenses, lawfully made or
incurred by or on behalf of the Association, together
with all funds lawfully assessed for the creation or
maintenance of financial, equipment, or material
reserves, consistent with the provisions and intent of
this Declaration. .

1.1.9 "Condominium Association" or "Individual
Condominium Association" shall mean and refer to the four
individual horizontal property regimes making up the
Myrtle Beach Resort including the Myrtle Beach Resort
Horizontal Property Regime (Phase I); Myrtle Beach Resort
Oceanfront Spa (Phase II); Renaissance Tower Horizontal
Property Regime (Phase III); and the Myrtle Beach Resort
Five Seasons Centre (Phase IV). .
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1.1.10 "Co-Owner or "Owner" means as defined in the
South Carolina Horizontal Property Regime Act and
specifically means an owner of a Dwelling or a Commercial
Unit at the Myrtle Beach Resort.

Law Offices of
Daniet L. Patrick
P, 0. Box 15669
Surfside Baach,

§.C. 29587

0869



1.1.11 "Declaration" shall mean and refer to this
Declaration of Covenants, Conditions and Restrictions for
The Myrtle Beach Resort and all supplements or amendments
to it as filed for record in the Office of the R.M.C for
Horry County, South Carolina.

1.1.12 "Development or Property" shall mean and refer to
The Myrtle Beach Resort which includes the four
individual horizontal property regimes referenced above.
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1.1.13 "Dwelling", with an initial capital letter, shall
mean and refer to any improved property located within
the Development intended for the use as a residential
condominium unit.

1.1.14 "Member" shall mean any person or entity holding
a membership in the Association as provided herein.

1.1.15 "Occupant" shall mean and refer to any person,
including without 1limitation, any Owner or any
guest,invitee, licensee, lessee, tenant, transient paying
guest, or family member of an Owner lawfully occupying or
otherwise using a Dwelling or Commercial Unit within the

Development.
1.1.16 "Person" shall mean and refer to a natural
person, corporation, partnership, association,

proprietorship, trust, or any other legal entity or any
combination thereof.

1.1.17 "Recreational Amenities" shall include such
recreational facilities located within the Myrtle Beach
Resort, including, without limitation, +tennis courts,
sporting or exercise areas, meeting areas, swimming
pools, tennis courts, locker room facilities, clubhouses,
food and beverage facilities, lagoons, beach access
paths, jogging trails and bike paths.

1.1.18 "Voting Member" shall mean a member elected by
the Board of each individual Condominium Association to
this Association's Board of Directors as specified herein
and in the By~Laws.

Law Offites of
Denisi L. Patrick
P. 0. Box 15668

Surfslde Beach,
5.C. 29587
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ARTICLE II

PROPERTY RIGHTS

2.1 Eagements for Utilities. There is hereby reserved for
the benefit of the Association, and its respective successors
and assigns the alienable, transferable and perpetual right
and easement, as well as the power to grant and accept
easements to and from any private or public authority, agency,
public service district, public or private utility or other
person upon, over, under and across all of the Common Areas
and all portions of other areas in which Dwellings or
Commercial Units are not constructed or erected:; for the
purpose of installing, replacing, repairing, maintaining and
using master television antenna and/or cable systems, security
and similar systems, and all utilities, including but not
limited to storm sewers and drainage systems and electrical,
gas, telephone, water and sewer lines. Such easements may be
granted or accepted by the Association, its successors or
assigns. To the extent possible, all utility lines serving
the Development and located therein shall be located
underground. By virtue of any such easement granted, it shall
be expressly permissible for the providing utility company or
other supplier or servicer, with respect to the portions of
the Development so encumbered: (i) to erect and maintain
pipes, lines, manholes, pumps and other necessary eguipment
and facilities; (ii) to cut and remove any trees, bushes or
shrubbery; (iii) to grade, excavate and fill; or (iv) to take
any other similar action reasonably necessary to provide
economical and safe dinstallation, maintenance, repair,
replacement and use of such utilities and systems.
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2.2 Easements for Walks, Trails and Signs. There is hereby
reserved for the benefit of the Assoclation and its successors
and assigns the alienable, transferable and perpetual right
and easement upon, over and across all lands which may remain
unimproved for the installation, maintenance and use of
sidewalks, jogging trails, bike paths, traffic directional
signs and related improvements.
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2.3 Easements for the Association. There is hereby reserved
& general right and easement for the benefit of the
Association's Directors, officers, agents and employees,
including but not limited to any property manager employed by
the Association and any employees of such manager, to enter

Law Offices of
Daniel L. Pattick
P. 0. Box 16669
Surtside Beach,

S.C. 29587
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into the Property and any portion thereof in the performance
of their respective duties. Except in the event of
emergencies, this easement is to be exercised only during
normal business hours and then, whenever practicable, only
upon advance notice to the occupant, the Individual Condominium

Association, or the Owner(s) of the Dwelling or Commercial
Unit.

2.4 Maintenance Easement. There is hereby reserved for the
benefit of the Association and its respective agents,
employees, successors and assigns, an alienable, transferable
and perpetual right and easement to enter upon any unimproved
portions of any Property for the purpose of mowing, removing,
clearing, cutting or pruning underbrush, weeds, stumps or
other unsightly growth and removing trash, so as to maintain
reasonable standards of health, fire safety and appearance
within the Development; provided that such easements shall not
impose any duty or obligation upon the Association to perform
any such actions. Furthermore, there is hereby reserved for
the benefit of the Association and its agent, employees,
successors and assigns an alienable, transferable and
perpetual right and easement, but not the obligation, to enter
upon any unimproved portions of the Property which is located
within twenty (20') feet from the water's edge of any lagoon,
pond or other body of water within the Development for the
purpose of mowing such areas and keeping same clear and free
from unsightly growth and trash, as well as for the purpose of
maintaining such body of water, such maintenance to include,
without limitation, dredging and the maintenance of reasonable
water quality standards. -

2.5 Environmental Easement. There is hereby reserved for the
benefit of the Association and its agents, employees,
successors and assigns, an alienable, transferable and
perpetual right and easement on, over and across all
unimproved portions of the Property for the purposes of taking
any action necessary to effect compliance with environmental
rules, regulations and procedures from time to time
promulgated or instituted by the Board of Directors or by any
governmental entity, such easements to include without
limitation the right to implement erosion control procedures
and practices, the right to drain standing water and the right
to dispense pesticides.
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2.6 Wells. There is hereby reserved for the benefit of the

ottt of Association and its agents, employees, successors and assigns
Law ibas of

Dt 1 Patrick an alienable, transferable and perpetual right and easement:

P. 0. Box 15869 (i) to pump water from lagoons, ponds and other bodies of

Pyt water located within the Development for the purpose of
6
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irrigating any portions of the Development; (ii) to drill,
install, 1locate, maintain and use wells, pumping stations,
water towers, siltation basins and tanks and related water and?
sewer treatment facilities and systems within the Common']

| INla)SHia ==
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ARTICLE III E

MEMBERSHIP AND VOTING é

5

o

3.1 Membership. Every Owner shall be deemed to have aE
membership in the Association. Membership shall be~+

appurtenant to and may not be separated from Ownership of any3
Dwelling or Commercial Unit, and Ownership of such Dwelling orﬁ
Commercidl Unit shall be the sole gqualification for suchd
membership. No Owner, whether one or more persons, shall havea
more than one membership per Dwelling or Commercial Unit 3
3.2 Board of Directors. The Board of. Directors of each(
Individual Condominium Association at the Myrtle Beach Resort3
shall elect a representative to sit on the Board of DPirectors(
of this Association. This Board of Directors shall act in9
accordance with the By-Laws which are attached hereto asn
Exhibit B. The Association shall be operated by the Board ofg
Directors, and the Members of the Association shall have onlyY
such powers as are specified herein or in the By-laws.

ARTICLE IV

POWERS OF THE ASSOCIATION

4.1 The Association, acting through the Board of Directors,
shall alsoc have the power to: (a) maintain all streets andH
roads within the Property, including cleaning and periodic ¢

C£00Zd29T0ZHIASY D

‘resurfacing; (b) provide for all refuse collection (c) obtain,

for the benefit of the Property, by purchase, lease or
otherwise, as deemed proper by the Board of Directors, cable
or master television service and telephone service; (d)
maintain the oceanfront area; (e) grant easements, rights-of-
way or strips of land, where necessary, for utilities, and
sewer facilities and other services over the Common Areas to
service the Property; (f£) maintain such policy or policies of
liability and fire insurance with respect to property owned by

h
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the Association; (g) employ or contract with a management 3
company to perform all "or any part of the duties and
responsibilities of the Association, including further duties;
and responsibilities which may be delegated to the Association 4
by the Individual Condominium Associations and to equitably ]
apportion assessments of same; (h) install and maintain §
security devices, detectors and communication facilities and |{
contract for employment of security services, guards and
watchmen for the project; (i) take such other reasonable
action as the Board shall deem advisable with respect to the
Myrtle Beach Resort for the benefit of the overall Property.

N @1V [CR o iy | pu

ARTICLE V

Wa—cO-c ot

COVENANT FOR ASSESSMENTS ]

5.1 Creation of the Lien. Each Individual Condominium 3
Association together with each Co-Owner is deemed to covenant
and agrees to pay to the Association Assessments for the

Association expenses including common expenses as provided for
herein.

Such assessments, together with interest, costs, and
reasonable attorney's fees for the collection thereof shall be
a charge on any Dwelling Unit or Commercial Unit, and shall be
a continuing 1lien upon it, until full payment of such
Assessment is made.

E2TE09TAIBTOTHIS VO — SV NONINOD

A Co-Owner shall become liable for payment of Assessments upon
issuance of a Statement of Assessments by the Association.

On any Assessment that remains unpaid for over ten (10) days
after its due date, at the sole discretion of the Board, a
late charge not to exceed Ten and No/100 Dollars ($10.00) or
Ten Percent (10%) of the amount due, whichever is greater,

shall also be due and payable to defray the expense of late
collection.

Gdun
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é;Further, the Association shall have a lien on each Dwelling
Unit or Commercial Unit together with the common elements
appurtenant thereto in the amount of each Assessment not paid
when due as provided herein, which may be collected and/oxr the
lien foreclosed upon as provided in the South.  Carolina
Horizontal Property Regime Act. Reasonable attorney's fees
incurred by the Board incident to the collection of such
Assessments or the enforcement (including but not limited to

Law Offlces of
Danlal L, Patrick
?. 0, Box 15669
Surtslde Beach,

$.C, 29687
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foreclosure) of such lien and all othexr charges allowed by tﬂgg
Act shall be payable by the delinquent Co-Owner and secured Hy
such 1lien. The Board may take such action ag it deen®
necessary to collect Assessments as provided in the Act adg
further may settle and/or compromise same if deemed in iﬂg
best interest.

NOY10313

o
No Co-Owner may exempt himself from liability for his share ofH
the Assessments by waiving the use or enjoyment of any of the 3
common elements or otherwise. =9

5.2 Association Assessments may be assessed directly to thg§
Co-Owners or may be collected by the Individual Condominiu® &
Associations at the discretion of the Board. ' The Assessmentg
levied by the Association, as well as the manner of collecting
same, shall be determined by the Board of Directors at é
regularly scheduled or at a special meeting and the approva;

of the budget for the Association shall require the vote OE
67% or more of all Voting Members of the Association.

5.3 Allocation of Assessments. Assessments for budgete§
expenses shall be allocated and assessed as follows: Myrtl

Beach Resort Horizontal Property Regime (Phase I) - 24.8515%p &
Myrtle Beach Resort Oceanfront Spa Horizontal Property Regim&l
(Phase II) - 26.8317%; Renaissance Tower Horizontal Propertg(

Regime (Phase III) - 32.3762%; Myrtle Beach Resort Five

Seasons Centre Horizontal Property Regime (Phase 1IV) 9'

15.9406%. 0
iy

The allocation of each Co-Owner's share of the Assessmentga
shall be determined by multiplying that Co-Owner's share o &
ownership in the common area of such Co-Owner's Individua

Condominium Association as shown in the respective Master DeeB
times the percentage as shown above for the respectiv®
Individual Condominium Association. iy

Provided, however, in respect to television and telephone
rental expenses, each Co-Owner will pay an amount determined
by dividing the total of such expenses incurred by such Co-
Owner's Individual Condominium Association pursuant to its
agreement with this Association by the total number of
Dwellings within that particular Individual Condominium

Association.

ARTICLE VI

GENERAL PROVISIONS

6.1  Amendments. Amendments to this Declaration shall be
proposed and adopted in the following manner:

9
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6.1.1 Notice of the subject matter of the proposed 3
amendment shall be included in the notice of the Board(
meeting of the Association at which such proposed;
amendment is to be considered and shall be delivered to |

each Board member of the Association. Provided, however, ]
that any amendment shall be consistent with the Masterq

Deed of the Individual Condominium Associations.

At such meeting, a resolution adopting a proposedE
amendment may be proposed by either the Board of 1
Directors of the Association or by the Board of an?
Individual Condominium Association. Such amendment must !
be approved by a vote of 67% or more of the Board of ¢
Directors of the Association.

a
WacO-coT=avtTeoc—

3

6.1.2 Amendments to this Declaration may also be adopted
in a meeting duly called by the Owners pursuant to the ]
Association By-Laws, provided notice of the subject
matter of the proposed amendment is included in a notice
of such meeting. At such meeting the proposed amendment,
as noticed, must be approved by either 67% or more of the
Board of Directors of the Association or by majority of
the total Owners at the Myrtle Beach Resort.

6.2 Enforcement. Each Co-Owner and Occupant shall comply
strictly with the By-laws and the published rules and
regulations of the Association adopted pursuant +to this
Declaration, as either of the same may be lawfully amended
from time to time, and with the covenants, conditions and
restrictions set forth in this Declaration, as same may be
lawfully amended from time to time. TFailure to comply with
any of the same shall be grounds for imposing fines, for
suspending rights of use in and to the Recreational Amenities,
or for instituting an action to recover sums due, for damages
and/or for injunctive relief, such actions to be maintainable

‘by the Board of Directors on behalf of the Association, or in

a8 proper case, by an aggrieved Owner. Should the Association
employ legal counsel to enforce any of the foregoing, all
costs incurred in such enforcement, including court costs and
reasonable attorneys' fees, shall be paid by the violating
Owner or Occupant. Inasmuch as the enforcement of the
provisions of this Declaration, the By-Laws and the rules and
regulations of the Association are essential for +the
effectuation of the general plan of development contemplated
hereby and for the protection of present and future Owners, it
is hereby declared that any breach thereof may not adequately
be compensated by recovery of damages, and that the
Association, in addition to all other remedies, may require
and shall be entitled to the remedy of injunction to restrain
any such violation or breach or any threatened violation or
breach. No delay, failure or omission on the part of the

10
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Association in exercising any right, power or remedy herein
provided shall be construed as an acquiescence thereto or

shall be deemed a waiver of the right to enforce such right,
power or remedy thereafter as to the same violation or breach,
or as to a violation or breach occurring prior or subsequent
thereto, and shall not bar or affect its enforcement. No
right of action shall accrue nor shall any action be brought
or maintained by anyone whatsoever against the Association for
or on account of any faillure to bring any action on account of
any violation or breach, or threatened violation or breach, by
any person of the provisions of this Declaration, the By-Laws

or any rules and regulations of the Association, however long
continued.

6.3 Duration. The provisions of this Declaration shall run
with and bind title to the Property, shall be binding upon and
inure to the benefit of all Owners and Mortgagees and their
respective heirs, executors, legal representatives, successors
and assigns, and shall be and remain in effect for a period of
thirty (30) years from and after the date of the recording of
this Declaration, provided that rights and easements which are’
stated herein to have a longer duration shall have such longer
duration. Upon the expiration of said thirty (30) year
period, this Declaration shall be automatically renewed for
successive ten (10) year periods. The number of ten (10) year
renewable periods shall be unlimited, with this Declaration
being automatically renewed and extended upon the expiration
of each ten (10) year renewal period for an additional ten
(10) year period; provided, however, that there shall be no
renewal or extension of this Declaration if, during the last
year of an initial thirty (30) year period or the last year of
any ten (10) year renewal period, seventy-five percent (75%)
of the total votes of the Association are cast in favor of
termination of this Declaration at the end of the then current
term. In the event that the Association veotes +to terminate
this Declaration, an instrument evidencing such termination
shall be filed of record in the Records of the R.M.C. Office
for Horry County, South Carolina, such instrument to contain
a certificate wherein the President of the Association swears
that such termination was duly adopted by the requisite number
of votes. Every purchaser or grantee of any interest in any
Property, by acceptance of a deed or other conveyance
therefor, thereby agrees that the provisions of this

Declaration shall run with and bind title to the Property as
provided hereby.

L1€092d08102¢#3SVD - SY31d NOWINOD - AHHOH - INd €0-€ 8¢ 10V T¢0¢ - 3 11 ATIVOINOI IO 19
gLTSOQZdOBTOZ#EISVO - SVa1d NOWWOD - AHHOH - Wd 60°S #2 fel 8202 - a1 ATIVIINOHLDIH

6.4 Interpretation. In all cases, the provisions set forth
or provided for in +this Declaration shall be construed

Lawe Officas of together and given that interpretation or construction which,

Deniel L. Patriok in the opinion of the Board of Directors, will best effect the

. 0. box 15659 intent of the general plan of development. The provisions

. 20887 hereof shall be liberally interpreted and, if necessary, they’
11
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shall be so0 extended or enlarged by implication as to make
them fully effective. The provisions of this Declaration
shall be given full force and effect notwithstanding the
existence of any zoning ordinance or building codes which are
less restrictive. The effective date of this Declaration 1
shall be the date of its filing for record in the Records of H
the R. M. C. Office for Horry County, South Carolina. The
captions of each Article and Paragraph hereof as to the
contents of each Article and Paragraph are inserted only for
convenience and are in no way to be construed as refining,
limiting, extending or otherwise modifying or adding to the
particular Article or Paragraph to which they refer. This
Declaration shall be construed under and in accordance with
the laws of the State of South Carolina.

O AT

L onte 02 dvy Ton

6.5 Gender and Grammar. The singular wherever used herein
shall be construed to mean the plural when applicable, and the
necessary grammatical changes required to make the provisions
hereof apply either to corporations or other entities or +o
individuals, men or women, shall in all cases be assumed as
though in each case fully expressed.

O

6.6 Severability. Whenever possible, each provision of this
Declaration shall be interpreted in such a manner as to be
effective and valid, but if the application of any provision
of this Declaration to any person or to any property shall be
prohibited or held invalid, such prohibition or invalidity
shall not affect any other provision or the application of any
provision which can be given effect without the invalid
provision or application, and to this end the provisions of
this Declaration are declared to be severable.

6.7 Rights of Third Parties. This Declaration shall be
recorded for the benefit of the Association, the Individual
Condominium Associations, the Owners and their Mortgagees as
herein provided, and by such recording, no adjoining property
owner or third party shall have any right, title or interest
whatsoever in the Development, except as provided herein, or
in the operation or continuation thereof or in the enforcement
of any of the provisions hereof, and subject to the rights of
Declarant and Mortgagees herein provided. The Association
shall have the right to extend, modify, amend or otherwise
change the provisions of this Declaration without the consent,
permission or approval of any adjoining owner or third party.

12
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IN WITNESS WHEREOF, the duly authorized officer of the
undersigned Declarant have executed this Declaration under seal
this _16th day of April, 1991.

P T CIWENT

WITNESSETH: THE MYRTLE BEACH RESORT HOMEOWNERS'
ASSOCIATION, INC.

Zadvr Ton—
WaeO-cec=avTeUc— O

17

A — RES 10847

~ MYRTLE BEACH RESORT HCRIZONTAL

N PROPERTY REGIME, INC.

A 5 Y/
g Ll Nl BY: e >
¢ = YA
\-,.,.i&,§; ([}@f/’“ : ITS: _ Presideht

( )

MYRTLE BEACH RESORT OCEANFRONT SPA
HORIZONTAL , PROPERTY

EGIME, INC.
o M Lefuler S g;lnm),_ BY: /1) /4-1»4 77 ég ”7/

ra 8 aibacn. X Qieect ITS: President

RENAISSANCE TOWER HORIZONTAL PROPERTY
REGIME, INC.

@ @mp/)m// Ve g By: o%) W/%

e
e Tmadie ITS: President

aaun
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MYRTLE BEACH RESORT FIVE’SEASONS
CENTRE COUNCIL OF CO-OWNERS, INC.

<‘\\\K® —— BY: a/,/./m‘. SY/RGIIN

AN
/i 'L}"]L»’ﬁ;f éz‘-.wm\\Jiﬂzﬁ;l/),,/k,’ ITS: President

Law Oftlcas of
Danis! L. Patrick
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PERSONALLY APPEARED BEFORE ME égLFrkx W. Wels

m

m

m

n

4

EJ

STATE OF SOUTH CAROLINA ) z
) PROBATE ¢

COUNTY OF HORRY ) is
F

M

g

, who states under oath that
(s)he saw the within named Myrti. Beach Regsort Homeowners'
Assogiption, Inc., by A fr”»k ﬁf (Welk = , itsy
es x\&&’“‘\' , as its act and deed, sign, seal and deliver ]

the within Declaration of Covenants, Conditions and RestrictionsT
for rtle Beach RESS rt Master Association and that (s)he with]
‘M{a».\\ik \‘\\ q:ir\\, witnessed the execution thereof.

=20
A ZAVA = P p

—Nd-E6:€-8T
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aTOrT

SWO to before me tj\'
Py of  Ape 7g ., 1991.
[}

7

Notary Public for South Carolina

STATE OF SOUTH CAROLINA

}
) PROBATE
COUNTY OF HORRY )

PERSONALLY APPEARED BEFORE ME Judy B. Reynolds

, who states under oath <that
(s)he saw the within named Myrtle Beach Resort Horizontal Property
Regime, Inc., by Freddy Brown , its Presiden .
as its act and deed, sign, seal and deliver the within Declaration
of Covenants, Conditions and Restrictions for Myrtle Beach Resort
Master Association and that (s)he with Annette Jordan

witnessed the execution thereof. =

ey )
NS

eZTe092d08TOCHIS VI SVITa NONWNOD

NASS

s 3 ‘\
SWORN to beforg me, this S
/27 day of _[larel, , 1991.
- 7

i welomgle ™
2 Lt ( )
,,/&}-"v—-/’(r&: /é/_ &7 i
Notary Public for South Carolina

My Commission Expires: ##-35 9)
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STATE OF SOUTH CAROLINA )

o4 ) PROBATE
COUNTY OF glﬂf&’i )

PERSONALLY APPEARED BEFORE ME # Y\ o Lo/ 0p ;—-“94(()/1/),

, who states under oath  that
(s)he saw the within named Myrtle Beach Resort Ocegnfront Spa
Hor/:. ontal, Property Regime, Inc., by m ,qr:,Z, , its
, as its act and deed s:n.gn seal and deliver
the within Declaration of Covenants, Condltlons and Restrictions
for Myrtle Beach Resort Master Assoclatlon and that (s)he with |

(9 Fhab W Qo witnessed the execution thereof.

o M0 Sl do S5 *Sfl;/i(()//).-\/) )

SWORN to before me this
Ja*  day of  (a i ™, 1991.

12} A gabosra 2 Cuires
Notary Public for South Carolina
My Commission Expires¥u ,o-3y-9¢
COMMONWEALTH OF MASSACHUSETTS

)
(5] ) PROBATE
COUNTY OF HAMPSHIRE )

PERSONALLY APPEARED BEFORE ME (%) /MQMG e S (alchile
, who states under oath that

(s)he saw -wn_das nam Renalssanc,e' or;zontal Property Regime,
Inc., by @ , its fleseden S , as its
act and deed, sigh, seal and deliver the within Declaration of

Covenants, Conditions and Restrlctlons for 1 e Beach Resort
Master Assoc1at10n and that (s)he with & - rd(ﬂ/ mclmm,

witnessed the execution thereof.
/ f f .
Qm i d. //ﬂoﬂr /& ﬁc
SWORN to before me this '

{ith day of dom 1991,

L1€092d08T0¢#3SVD - SYI1d NOWINOD - AHHOH - INd €0-€ 8¢ 10V TZ0¢ - A3 11 ATIVOINOIIOT TH
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I e Hﬂff\vwdrmu

Notary PubTic for Massachusetts

Repdbuamisine
My Commission Expires:  q) {f 2H1 94

Law Offies of
Danlel L. Patrick
P. O. Box 15669
Surfside Boach,

§.C. 29587
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STATE OF SOUTH CAROLINA )

) PROBATE
COUNTY OF HORRY )

PERSONALLY APPEARED BEFORE ME

Daniel 1. Patrick , who states under oath that

(s)he saw the within named Myrtle Beach Resort Five Seasons Centre

Council of Co-Owners, Inc., by William Cole , its
President , as its act and deed, sign, seal and deliver

the within Declaration of Covenants, Conditions and Restrictions

for Myrtle Beach Resort Master Association and that (s)he with

__._Annette Jordan witnessed the execution thereof.

i T ~J \\
SWORN to before me this T
3rd day of _ April , 1991. o

-
@wu@(m-"ﬁgﬁa c/a e

Notary Public/for South Carolina
My Commission Expires: 4-~25-96
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EXHIBIT "A" CONTINUED
PHASE IIT - RENAISSANCE TOWER HORIZONTAL PROPERTY REGIME

ALL THAT piece, parcel, or tract of land, situate in the County of
Horry, State of South Carolina, and Township of Socastee, situate,
lying, and being on the South Eastern side of U.S. Highway 17
containing 8.672 acres, more or less, and designated as a Portion
of Lot 5 of Lakewood Plantation Tract, further designated as Phase
III of The Myrtle Beach Resort, and described on a Map prepared by
Culler Land Surveying Co., Inc. dated November 16, 1984, also being
shown as Phase III on a Plat of 44.668 +/- Acres, lot 5 of Lakewood
Plantation Property, Socastee Township, Horry County, South
Carolina, revised November 27, 1984, prepared by Culler Land
Surveying Co., Inc., all as is more particularly described in the
Master Deed for the aforesaid Horizontal Property Regime recorded
on November 28, 1984, in the Office of the Clerk of Court for Horry
County in Deed Book 917 at Page 885.

PHASE IV - MYRTLE BEACH RESORT FIVE SEASONS CENTRE
(Phase I)

ALL THAT piece, parcel, or tract of land, situate in the County of
Horry, State of South Carolina, and Township of Socastee, situate,
lying and being on the Southeastern side of U.S. Highway 17
designated as Phase I of The Myrtle Beach Resort Five Seasons
Centre, and described on a plat prepared by Culler Land Surveying
Co., Inc. dated June 4, 1985, also being shown as Phase I, Myrtile
Beach Resort Five Seasons Centre on a plat of 44.668+/- acres, Lot
5 of Lakewood Plantation Property, Socastee Township, Horry County,
South Carolina, dated June 10, 1982, with latest revision dated
June 14, 1985, prepared by Culler Land Surveying Co., Inc., all as
is more particularly described in the Master Deed for the aforesaid
Horizontal Property Regime recorded on June 20, 1985, in the Office

of the Clerk of Court for Horry County in Deed Book 966 at Page
654.
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{(Phase II1)

ALL THAT piece, parcel, or tract of land, situate in the County of
Horry, State of South Carolina, and Township of Socastee, situate,
lying and being on the Southeastern side of U.S. Highway 17
designated as Phase II of The Myrtle Beach Resort Five Seasons
Centre, and described on a plat prepared by Atlantic Land Surveying
Co., Inc. dated May 1, 1986, all as is more particularly described
in that First Amendment to the Master Deed for the aforesaid
Lo Offeos of Horizontal Property Regime recorded on May 29, 1986, in the Office

Danle L. Pateick of the Clerk of Court for Horry County in Deed Book 1048 at Page

P. O. Box 15869 824,
Surfside Beach,
$.C. 296B7
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EXHIBIT "A"

PHASE I - MYRTLE BEACH RESORT HORIZONTAL PROPERTY REGIME

ALL AND SINGULAR that certain piece, parcel or tract of land lying
and being in Socastee Township, County of Horry, State of South
Carolina, and being located approximately five (5) miles south of
Myrtle Beach, South Carolina, and lying on the eastern side of U.S.
Highway 17 Business, containing 6.198 acres, more or less, and
being shown and described as a 6.198, more or less acres parcel on
a certain plat entitled "Plat of 44.668, more or less, acres, Lot
5 of Lakewood Plantation Property Near Myrtle Beach" prepared for
Resort Investment Corporation by Culler Land Surveying Company,
Inc., dated August 17, 1981, which plat is recorded in the Office
of the Clerk of Court for Horry County, South Carolina, in Plat
Book 72 at Page 58; also being shown and described on the plats
recorded in the Condominium Plat Book, all as is more particularly
described in the Master Deed for the aforesaid Horizontal Property
Regime recorded on June 15, 1982, in the Office of the Clerk of
Court for Horry County in Deed Book 750 at Page 642.

PHASE II ~ MYRTLE BEACH RESORT OCEANFRONT SPA
HORIZONTAL PROPERTY REGIME

ALL AND SINGULAR that certain piece, parcel or tract of 1lang,
situate, lying and being in Socastee Township, County of Horry,
State of South Carolina, and being located approximately 5 miles
south of Myrtle Beach, South Carolina, and lying on the eastern
side of U.S. Highway 17 Business, containing 6.205 acres, more or
less, and being shown and described as "Phase II (6.205 Ac)" on a
certain plat entitled "Plat of 44.668+~ Acres, Lot 5 of Lakewood
Plantation Property Near Myrtle Beach" dated June 10, 1982, revised
July 13, 1982, and July 19, 1982, prepared by Culler Land surveying
Company, Inc., which plat is recorded in the Office of the Clerk of
Court for Horry County, South Carolina, in Plat Book 74 at Page 32;
also being shown and described on the plats and architectural plans
and drawings prepared by Culler Land Surveying Company, Inc. and
Stevenson & Wilkinson, Inc., respectively, which are recorded in
the Condominium Plat Book at Book 2, Page 31, all as is more
particularly described in the Master Deed for the aforesaid
Horizontal Property Regime recorded on April 15, 1983, in the
Office of the Clerk of Court for Horry County in Deed Book 789 at
Page 362.
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EXHIBIT "B"

AMENDED
BY~-LAWS
OF

THE MYRTLE BEACH RESORT HOMEOWNERS' ASSOCIATION, INC.

ARTICLE T
NAME AND LOCATION

The name of the Association is The Myrtle Beach Resort
Homeowners' &Association, Inc., hereinafter referred to as the |
"Association." The principal office of the Association shall be
located at Highway 17 South, Surfside Beach, South Carolina, but
meetings of members and directors may be held at such places within
the State of South Carolina, County of Horry, as may be designated
by the Board of Directors.

ARTICLE II

DEFINITIONS
Section 1. "Association" shall mean and refer to The Myrtle
Beach Resort Homeowners' Association, Inc., its successors and
assigns.
Section 2. "Member" shall mean and refer to each and every

Co-Owner at The Myrtle Beach Resort which includes (a) Myrtle Beach
Resort Horizontal Property Regime; (b) Myrtle Beach Resort
Oceanfront Spa Horizontal Property Regime; (c¢) Renaissance Tower
Horizontal Property Regime; (d) Myrtle Beach Resort Five Seasons
Centre Horizontal Property Regime.

€7T€09¢d0O8T0C#IASYO - SYI1d NOWINOD - AYHOH - Wd €0:€ 8¢ 1dv T¢0c - @314 ATIVOINOY LD 13
€/T£092dI8TOZH#ASVYD - SYIA1d NOWNOD - AHHOH - Wd 66°S #2 &8 8702 - AT 1id ATIVOINOHLOT 1A

"Voting Member" shall mean and refer to that representative
from +the Board of Directors of each Individual Condominium
Association who has been elected by that Board as a representative
to the Board of Directors of this Association.

Section 3. "Individual Condominium Associations" shall mean
and refer to those Associations at The Myrtle Beach Resort
presently including: (a) Myrtle Beach Resort Horizontal Property
Regime, Inc.; (b) Myrtle Beach Resort Ocean Front Spa Horizontal

Law Offives of

Dantel L, Patrick Property Regime, Inc.; (c) Renaissance Tower Horizontal Property
PO Box 15580 Regime; (d) Myrtle Beach Resort Five Seasons Centre Council of Co-
5.C. 29587 Owners, Inc.
1
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Section 4. All terms and phrases used herein shall, unless
the context otherwise requires, have the same definition and
meaning as set forth in the various Master Deeds of the Horizontal
Property Regimes compromising The Myrtle Beach Resort and/or in the
South Carolina Horizontal Property Regime Act, as the case may be.

ARTICLE III
MEETING OF MEMBERS

Section 1. "Annual Meetings." The annual meeting of Voting
Members shall be held during the first six months of each calendar
year at a time and place designated by the President.

Annual meetings of the Members shall be held only if required
by a vote of the majority of the Voting Members or upon petition
signed by greater +than Thirty Percent (30%) of the entire
outstanding membership. In the event the annual meeting of Members
is held pursuant to these By-Laws such meeting shail be at a time
and place designated by the President, or a majority of the Board
of this Association, or by a petition signed by a number greater
than Thirty Percent (30%) of the outstanding members.

Section 2. "Special Meetings." Special meetings of the
Voting Members may be called at any time by the President or by a
majority of the Directors of this Association. A special meeting
of the Members may be called at any time as provided for under
Section 1. for annual meetings.
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Section 3. "Notice of Meetings." Written notice of each
meeting of the Members or Voting Members shall be given by, or at
the direction of the secretary or person authorized to call the
meeting, by mailing a copy of such notice, postage prepaid, at
least fifteen (15) days (but not more than sixty (60) days) before
such meeting to each Member or Voting Member entitled to vote
thereat, addressed to the Member's or Voting Member's address last
appearing on the books of the Association, or supplied by such
Member or Voting Member to the Association for the purpose of
notice. Such notice shall specify the place, day and hour of the

Law Oifises of meeting, and in the case of a special meeting, the purpose of the

A .

Danlel L, Patrick meeting.

P. O. Box 16669

Sucfside Beach,
$.C. 29587
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Section 4.  "Quorum." The presence at the meeting of a
majority of the Voting Members, represented in person or by proxy,
shall constitute a quorum at a meeting of the Voting Members. The
presence at the meeting of a majority of the Members, represented

in person or by proxy, shall constitute a gquorum at a meeting of
the Members.

Any action required by law to be taken at a meeting of the
Association or any action which may be taken in the meeting of the
Association may be taken without a meeting if a consent in writing,
setting forth the actions so taken, shall be signed by Voting
Members, or Members, as the case may be, holding not less than
sixty-seven percent (67%) of the entire votes entitled to vote on
the subject matter thereof and further provided the same is not
otherwise prevented by these By-Laws, the Declarations, or the
respective Master Deeds of the individual Horizontal Property
Regimes of the Myrtle Beach Resort, or the Act.

Section 5. "Proxies." At all meetings of Voting Members or
Members, each Voting Member or Member may vote in person or by
PYoxy. All proxies shall be in writing and filed with the

Secretary. Every proxy shall be revocable.

ARTICLE IV

Board of Directors: Voting: Selection: Term of Office: Duties

Selection 1. The Association shall be managed by a Board of
Directors consisting of not 1less four (4) Directors. Each
Individual Condominium Association of the Myrtle Beach Resort shall
have a representative from its Regime as a Director on the Board of
the Association. Each Board Member of this Association shall also
be a board member of the Individual Condominium Association which
he or she represents.
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Section 1.A. "Voting." Each Director is hereby assigned the
number of votes that represents the number of Apartments (whether
residential or commercial) that exists in that Director's
Individual Condominium Association.

Law Offices of
Daniet L, Patrick
P, O. Box 156669
Surfside Baach,

8§.C. 29587

0887



Section 2. "Term of Office." Each Director shall hold office
until the next annual meeting of Voting Members and/or until each
successor has been elected and qualified. Provided, however, that
a Director's term in office may be terminated and a successor
elected at any meeting of Members called pursuant to the provisions
in these By-Laws.

Section 3. Regular Meetings: There shall be at least one (1)
regular meeting of the Board quarterly at a time designated by the
President. The President or two (2) members of the Board may call
as many special meetings of the Board as are deemed necessary Or
desirable and in the best interest of the Association.

Section 4. Presentation of Annual Budget: The Board of
Directors shall annually, on or before November lst of each year,
prepare a budget for the upcoming calendar year to include such
sums as it deems adequate. The Board of Directors, on or before
November 1st, shall deliver the budget for the upcoming year
together with the statement of the amounts due from the Co-Owners
of the respective Regimes for that year and the date or dates upon
which payments are due from the Individual Condominium
Associations. Thereafter, should an increase or decrease be
determined appropriate by the Board of Directors in assessments to
be paid by Co-Owners, the Board shall notify all Individual
Condominium Associations at least thirty (30) days prior to the
time such assessments so changed shall be due. The Association
shall have a lien upon each apartment together with the common
elements and common surplus appurtenant thereto for payment of all
assessments not paid when due in the amount of such unpaid
assessments together with late charges thereon from the date due
together with the cost of collection thereof including a reasonable
attorney's fee.

Section 5. Notice: Notice of any special meeting shall be
given at least five (5) days previously thereto by written notice
delivered personally, or by telegram or mailed to each director at
this business address. If mailed, such notice shall be deemed to
be delivered when deposited in the United States mail so addressed,
with postage thereon prepaid. If notice be given by telegram, such
notice shall be deemed to be delivered when the telegram is
delivered to the telegraph company. The attendance of a Director
at a meeting shall constitute a Waiver of Notice of such meeting,
except where a Director attends a meeting for the express purpose
of objecting to the transaction of any business because the meeting
is not lawfully called or convened.
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Section 6. Quorum. At any meeting of the Directors a
majority of the Directors fixed by these By-Laws shall constitute
a quorum for the transaction of business, but if less than said
number is present at a meeting, a majority of the Directors present
may adjourn the meeting from time to time without further notice.

Section 7. Voting: Any action taken at a meeting of the
Board of Directors shall be only upon the affirmative vote of 67%
of the entire votes of the Association.

Section 8. Consistent with these By-Laws and applicable
Declarations, the Board shall:

(a) transact all Association business and prescribe the rules
and regulations for the use of the assets, facilities and
property for which it is so charged and may appoint such
officers, clerks, agents, servants or employees as it may
deem necessary in its sole discretion and may fix their
duties and compensation;

(b) annually set a budget for the Association;

(c) f£ix, impose and remit penalties for violations of these
By-Laws and the rules and regulations of the Association;

(d) elect from the Board within thirty (30) days after each
annual meeting the President, Vice-President, Secretary
and Treasurer;

(e) carry out all other duties and obligations imposed and
exercise all rights granted it by these By-Laws, the
Declaration, and the Act.
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Section 9. Vacancies. Vacancies occurring on this Board of
Directors shall be filled immediately by an election of the
Director's successor by that Individual Condominium Association
which the Director in question represents. Provided, however, that
in the event of a vacancy, and prior to any election by the
Individual Condominium Association, the highest presiding officer
of the Individual Condominium Association shall automatically be a
Director and Voting Member of this Association. For purposes of
this section, the ranking of the Officers of each Individual

Law Offizas of

Dantel L. Patrlok Condominium Association shall be in this order: President, Vice
P. 0. Box 14669 President, Secretary and Treasurer.
Surtgide Beach, >
§.C. 29587
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Section 10. Resignation. A Director may resign at any time by
giving written notice to the Board, the President or the Secretary
of the Association. Unless otherwise specified in the notice, the
resignation shall take effect upon receipt thereof by the Board or
such officer, and the acceptance of the resignation shall not be
necessary to make it effective.

Section 11. Compensation. No compensation shall be paid to
Directors, as such, for their services, but by resolution of the
Board a fixed sum and expenses for actual attendance at each
regular or special meeting of the Board may be authorized. Nothing
herein contained shall be construed to preclude any Director from
serving the Association in any other capacity and receiving
compensation therefor.

Section 12, Presumption of Assent. A Director of the
Association who is present at a meeting of the Directors at which
action on any Association matter is taken shall be presumed to have
assented to the action taken unless his dissent shall be entered in
the minutes of the meeting or unless he shall file his written
dissent to such action with the person acting as the Secretary of
the meeting before the adjournment thereof or shall forward such
dissent by registered mail to the Secretary of the Association
immediately after the adjournment of the meeting. Such right to

dissent shall not apply to a Director who voted in favor of such
action.

Section 13. Executive and Other Committees: The Board, by
resolution, may designate from among its members an executive
committee and other committees, each congisting of one or more
Directors. Each such committee shall serve at the pleasure of the
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Boaxd.
ARTICLE V
CONTRACTS, LOANS, CHECKS AND DEPOSITS
Section 1. "Contracts." The Directors may authorize any

officer or officers, agent or agents, to enter into any contract or
execute and deliver any instrument in the name of and on behalf of
the Association, and such authority may be general or confined to
specific instances.

Section 2. “Loans." No loans shall be contracted on behalf
of the Association and no evidences of indebtedness shall be issued
in its name unless authorized by a resolution of the Directors.
Such authority may be general or confined to specific instances.

Law Otfives of

Danlot L. Patrlck Section 3. "Check, Drafts, Etc." All checks, drafis or other

P. 0. Box 15669 orders for the payment of money, notes or other evidences signed by

S e such officer or officers, agent or agents of.the Association and in
6
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such manner as shall from time to time be determined by resolution
of the Directors.

Section 4. "Deposits.” All funds of the Association not
otherwise employed shall be deposited from time to time to the
credit of the Association in such banks, trust companies or other
depositories as the Directors may select.

ARTICLE VI

BOOKS AND RECORDS

The books, records and papers of the Association shall at all
times,during reasonable business hours, be subject to inspection by
any member. ‘The Articles of Incorporation and the By-Laws of the
Association shall be available for inspection by any member at the
principal office of the Association, where copies may be purchased
at reasonable cost.

ARTICLE VII
CORPORATE SEAL

The Association shall have a seal in circular form having
within its circumference the words: The Myrtle Beach Resort
Homeowners' Association, Inc.

ARTICLE VIII

These By-Laws may be amended at a regular or special meeting
of the voting Members or at a regular or special meeting of the
Members, by a vote representing 67% or greater of the total votes
of the Association. Provided, however, that any amendment to these
By-Laws shall be consistent with the Declarations of this
Association and the Master Deeds of the Individual Condominium
Associations.
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ARTICLE IX
Miscellaneous

The fiscal year of the Association shall begin on the first
day of January and end on the 31lst day of December of every year,
except that the first fiscal year shall begin on the date of
incorporation.

IN WITNESS WHEREOF, we, being all of the Directors and

Low Offices of Shareholders of The Myrtle Beach Resort Homeowners' Assgociation,
Danlel L. Patrick Inc., have hereunto set our hands this 16th day of April , 1991.
st soach,
S.C. 29687
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WITNESSETH: MYRTLE BEACH RESORT HORIZONTAL
PROPERTY REGIME, INC.

™
QAM BY: ‘g;/é/)oz—zm %€7¢L e A N

¢“James R. Brunner

[ T\ ,
)/M\_L a4 \}U‘Léé{@/%-/ ITS: Authorized Board Representative
o

STATE OF SOUTH CAROLINA )
PROBATE

~—

COUNTY OF HORRY

PERSONALLY APPEARED BEFORE ME Judith 3. Reynolds
, who states under oath that
(s)he saw the within named Myrtle Beach Resort Horizontal Property
Regime, Inc., by James R. Brunner, its Authorized Board Member, as
its act and deed, sign, seal and deliver the within Amended By-Laws
of the Myrtle Beach Resort Homeowners' Association, Inc. and that
(s)he with Annette Jordan witnessed the execution

thereof. &
SWORN to befozﬁ{ me this U

day of _(£phae0 > , 1991,
@pﬂﬂ- QHLMJ
Notary Public (for South Carolina

My Commission Expires: H 259l
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WITNESSETH: MYRTLE BEACH RESORT OCEANFRONT SPA
HORIZONTAL PROPERTY REGIME, INC.

/
A

//////9«4/ — BY: A/)%{d//}( @Jﬂ«/

/George Kldney
ﬂiz// é&%ﬁy pﬁéi?ZZ&?Z—» ITS: Authorized Board Representative

STATE OF GEORGIA )
(6} ) PROBATE
COUNTY OF COBB )

PERSONALLY APPEARED BEFORE ME Adh/ﬂpn @ AN Y198

14 , who states under oath that
(s)he saw the within named Myrtle Beach Resort Oceanfront Spa
Horizontal Property Regime, Inc., by George Kidney, its Authorized
Board Representative, as its act and deed, sign, seal and deliver
the within Amended By-Laws of the Myrtle Beach Resort meowners'
Assocition, Inc., and that (s)he withiw KZLZ/éD?éZ/ L2
witnessed the execution thereof.

//'/
SWORN to before me this ¢

1/ 4f-day ofi? Q;Q e , 1991.

13 Z é{é@ 4% Zﬂﬁﬁ
Notary Public for SaxklxCaxriima Georgla

My Commission Expires:
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(5) My G oM

Law Offlces of
Danlol L. Patrlck
P. 0. Box 16669
Surtside Beach,
$.C. 28687

0893



WITNESSETH : RENAISSANCE TOWER HORIZONTAL PROPERTY
REGIME, INC.

Aew /ja,,yL,LU BY: /1) W

K/ N ) Alfreg/H. felis
(2 { Lot [/—\J/;7A A/~ ITS: Ruthorized Board Representative

[

STATE OF VIRGINIA )
) ) PROBATE
COUNTY OF HENRICO )

PERSONALLY APPEARED BEFORE ME /A’ JZ‘/W\/ 0 . %4765 il
, who states under oath that:
{s)he saw the within named Renaissance Horizontal Property Regime,
Inc., by Alred H. Wells, its Authorized Board Representative, as
its act and deed, sign, seal and dellver;e within

B

b

Amended By-Laws of the Myrt ach Resor omeowyfers' Association,
Inc. and that (s)he with Ll Al witnessed the
execution thereof.

{
) —/@v\ m a/J\ AM
SWORN to before me this

day of /446/@ , 1991.

@ yop 2. “/éww/// .

Not[éry Publlc £ SO KEEEFEXREX Virginia
My Commission Expires: (4
/5) My Commission Expires June 13, 1993
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WITNESSETH: MYRTLE BEACH RESORT FIVE SEASONS
CENTRE COUNCIL OF CO-OWNERS, INC.

e R

o Dol of Liless
/Bill Hunt
@ j//(“/é‘ ﬂ% ITS: Authorized Board Representative

STATE OF Soury Cppoiinis
(5

PROBATE
COUNTY OF Zie#canDd

PERSONALLY APPEARED BEFORE ME
O Wil 6. 0//6’/“7 , who states under oath that
(s)Yhe saw the within named Myrtle Beach Resort Five Seasons Centre
Council of Co-~Owners, Inc., by Bill Hunt, its Authorized Board
Representative, as 1ts act and deed, sign, seal and deliver the
withinAmended By-~Laws of the Myrtle _Beach Resort Homeowners'
Association, Inc. and that (s)he withy J by ¢ Hanpuon
witnessed the execution thereof. !

/D [2//%4@7 X% //////f/t/
SWORN to before me this /
_/om# day oft) _ApPrRsL 1991,

(&3] é;g@ﬁ;{ﬂ KW
Notary Pu¥lic for South Carolina

My Commission Expires: S //& /7000 @)
(5
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

Frederick E. Brown, et al.,

Plaintiffs,
vs.

Jeffery L. Richardson, et al.,

Defendants.

Myrtle Beach Resort Homeowners’
Association, Inc.,

Nominal Defendant.

Plaintiffs submit this Memorandum in Support of their Motion for Summary Judgment and
in opposition of Defendants” Motion for Partial Summary Judgment. The grounds for Plaintiffs’
Motion are that all undisputed material facts in this matter demonstrate that the Declaration and
By-Laws of the Myrtle Beach Resort Homeowners’ Association, Inc. (“MBRHOA™) impose
affirmative obligations upon the Defendants. Plaintiffs request this Court grant their Motion for
Summary Judgment and deny Defendants’ Motion for Partial Summary Judgment. The Plaintiffs
rely on Rule 56, SCRCP, and applicable South Carolina law, documents filed of record including

attached affidavits, and the Declaration and By-Laws of the MBRHOA (*Declaration and By-

IN THE COURT OF COMMON PLEAS
THE FIFTEENTH JUDICIAL CIRCUIT

CASE NO. 2018-CP-26-03173

MEMORANDUM IN SUPPORT OF
PLAINTIFFS’ MOTION FOR PARTIAL
SUMMARY JUDGMENT AND IN
OPPOSITION OF DEFENDANTS’
MOTION FOR PARTIAL SUMMARY
JUDGMENT

Laws”) in support of its Motion for Summary Judgment in this action.

€.T€092d08T0Z#3SVYD - SYIT1d NOWIWOD - AHHOH - INd 95:T 0€ 1dV TZ0Z - d31id ATIVOINOY1O3 13

0896



RELEVANT BACKGROUND

This action was commenced by Plaintiffs derivatively on behalf of the MBRHOA on May
24, 2018, by the filing of their Verified Complaint seeking relief from the Court regarding their
Ultra Vires and Breach of Contract Claims (“Personal Claims”) against the Defendants and also
seeking Declaratory Judgment Relief, among other things, that the Defendants have affirmative
duties under MBRHOA's governing documents regarding administration and management of the
Myrtle Beach Resort Property.

The MBRHOA is a Master Umbrella Association (“Master Association”) charged with
certain affirmative duties related to the administration and management of Myrtle Beach Resort.
Specifically, Article IV of the Declaration for the Master Association addresses the Board’s
affirmative duties under Section 4.1. This section provides:

The Association, acting through the Board of Directors, shall also have the
power to: (a) maintain all streets and roads within the Property, including
cleaning and periodic resurfacing; (b) provide for all refuse collection (c)
obtain, for the benefit of the Property, by purchase, lease or otherwise, as
deemed proper by the Board of Directors, cable or master television service
and telephone service; (d) maintain the oceanfront area; grant easements,
rights-of-way or strips of land, where necessary, for utilities, and sewer
facilities and other services over the Common Areas to service the Property;
(e) grant easements, rights-of-way or strips of land, where necessary, for
utilities, and sewer facilities and other services over the Common Areas to
service the Property; (f) maintain such policy or policies of liability and fire
insurance with respect to property owned by the Association; (g) employ or
contract with a management company to perform all or any part of the
duties and responsibilities of the Association, including further duties and
responsibilities which may be delegated to the Association by the
Individual Condominium Associations and to _equitably apportion
assessments of same; (h) install and maintain security devices, detectors
and communication facilities and contract for employment of security
services, guards and watchmen for the project; . . . (Emphasis added.)

A true and correct copy of the Declaration and By-laws are attached hereto as Exhibit “A” and

incorporated by reference.

Page 2 of 14
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STANDARD OF REVIEW

A trial court may determine summary judgment is appropriate “when the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law.” Rule 56(c), SCRCP. “In order to resist a motion for summary
judgment, the nonmoving party must come forward with specific facts showing genuine issues
necessitating trial. Once a party moving for summary judgment carries the initial burden of
showing an absence of evidentiary support for the nonmoving party’s case, the nonmoving party
may not simply rest on mere allegations or denials contained in the pleadings.” Nationsbank v.

Scott Farm, 320 S.C. 299, 303, 465 S.E.2d 98, 100 (Ct. App. 1995).

ARGUMENT
L MBRHOA'’s Declaration and By-Laws are valid, enforceable, and/or mutually
binding on the Board of Directors and the members of the Association.
Defendants contend that Declaration may be flawed or invalid to the extent that it exceeds
the reserved authority provided under the Master Deeds of the Regimes.' Defendants’ contention
is without merit.
Article XVIII of the Master Deeds for Ocean Front Spa and the Renaissance Tower
Regimes provides in pertinent part as follows:
Declarant (its successors or assigns in interest as developer of the Resort
or Present Owner, as the case may be) may, in its sole discretion establish
the _Myrtle Beach _ Resort _Homeowners __Association _ (herein
"Homeowners"), which shall be an association (which may in
Declarant's _sole discretion, be _incorporated _as _a_corporation _or_as

corporation not for profit or unincorporated) and all Co-Owners shall, in
addition to being Co-Owners, automatically become members thereof. In

'A true and correct copy of Plaintiffs’ Request for Admissions of Fact are attached hereto as Exhibit “B” and
incorporated by reference.
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On March 18, 1987, the Original Declarant® (“Assignor”) assigned its rights under the
Master Deeds, including Articles X1V, XVIII, and XIX of each of the Master Deeds, to Vacation
Properties, Inc. (hereinafter "Assignee Declarant” or “Vacation™) by an Assignment of Declarant
Rights filed in the Office of the Clerk of Court for Horry County, South Carolina in Deed Book
1121, Page 401 on March 18, 1987 (hereinafter "First Assignment"). Specifically, Original
Declarant granted, conveyed and assigned to Vacation under subparagraph (1) the following:

a.

addition, the Board of Directors shall elect one of its members who shall
serve on the Board of Directors of the Homeowners. The Board of
Directors shall be comprised of one representative from ... [each of the
existing and future Regimes], one representative from Myrtle Beach Resort
Horizontal Property Regime, one representative from Myrtle Beach
Oceanfront Spa Horizontal Property Regime and one representative from
cach other development as Declarant as developer of the Resort shall
designate. In the event of such establishment, Declarant shall designate
Homeowners as its designee to carry out the duties and responsibilities
and have the powers granted herein to Declarant's designee. In addition,
Declarant (its successors or assigns in interest as developer of the Resort or
Present Owner as the case may be) may, in its sole discretion, at any time
convey to the Regime and its Co-Owners and/or any other horizontal
property regimes or other multi-family developments within the Resort or
which Declarant has developed in close proximity to the Resort having the
like non-exclusive easements and Licenses for use, or to Homeowners, all
or any portion of the Resort Facilities or any interests therein, provided such
shall be for no consideration other than actual cost of such improvement or
facility. Declarant... retaining unto itself and the right to grant to such third
parties as it may designate easements and licenses for use consistent with
the conveyed facilities and contracts for management thereof and all matters
and right theretofore of record. In such event, such documents shall be
considered an amendment to this Master Deed and execution only by
the Declarant (or its successors or assigns in interest as developer of the
Resort or Present Owner as case may be), shall be sufficient and no
execution, concurrence or consent shall be required of the Council of
Co-Owners, any Co-owner, any Mortgagee or any third-party
whatsoever. (Emphasis added).

all of the Assignor’s rights, title and interest (on a non-exclusive basis) in and to
the easements reserved by Assignor under Article XIV of the Master Deed,
including but not limited to easements for access to and for ingress and egress
across portions of the Regime Property for pedestrian and vehicular purposes, and

% The Original Declarant was Resort Development Corp (f/k/a Resort Investment Corp).
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easements across the Regime Property for the purpose of providing access to the
beach area which is part of the Regime Property, together with a license to use the
beach area which is part of the Regime Property;

all of the Assignor’s rights reserved by Assignor under Article XIV of the Master
Deed to grant the casements described in subparagraph a. above to those persons or
entities designated in Article XIV;

all of the Assignor’s rights reserved by Assignor under Article XVIII of the Master
Deed to add any part or all of portions of the Resort Property now owned or
hereafter acquired by the Assignee to the Resort (as defined in the Master Deed),
including but not limited to the Assignor’s reserved right to grant easements for
ingress and egress across areas of the Regime Property to the Atlantic Ocean and
its beach;

. all of the Assignor’s rights reserved under Article XIV of the Master Deed to
establish a master homeowners association for the present and future owners
of any part or all of the Resort Property; (Emphasis Added).

all of the Assignor’s rights under Article XIX of the Master Dees to convey
additional property located within the Resort Property to the regime and its co-
owners, subject to the restrictions set forth in said Article XIX. (Emphasis added).

On January 27, 1989, Vacation Properties, Inc. (hereinafter "Assignor Declarant") assigned
its rights under the Master Deeds, including Articles X1V, XVIII, and XIX of each of the Master
Deeds, to MBRHOA (hereinafter "Assignee Declarant") by an Assignment of Declarant Rights?
filed in the Office of the Clerk of Court for Horry County, South Carolina in Deed Book 1284,
Page 239 on February 2, 1989 (hereinafter "Second Assignment").

In accordance with the rights granted to the MBRHOA in Articles XIV and XVIII of the
Master Deeds, and pursuant to the Second Assignment, the MBRHOA filed a Declaration of
Covenants, Conditions and Restrictions and Amended By-Laws for the Myrtle Beach Resort
Homeowners' Association, Inc. on April 25, 1991 in the Office of Register of Deeds Horry County,

South Carolina in Deed Book 1465 at Page 329 (hereinafter "Declaration”). The Declaration was

3 A true and correct copy of the Second Assignment to MBRHOA is attached hereto as Exhibit “C” and incorporated
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signed by the authorized representatives of all four regimes and by the authorized representative
of the MBRHOA.* In particular, Freddy Brown signed the Declaration as the Board President for
Myrtle Beach Resort Horizontal Property Regime. See Exhibit E, Aff. of Freddy Brown, pp. 2-49
99-15.

Here, the plain language of XVIII of the Master Deeds, including the pertinent language of
the First and Second Assignments, clearly illustrates that the Original Declarant (its successor or
assigns in interest as the developer of the Resort or Present Owner as case may be) had the authority
in its sole discretion to establish the MBRHOA along with its governing documents. Stated
differently, the plain language of XVIII of the Master Deeds did not require a vote of all 1,010
members in order to establish the Declaration of Covenants, Conditions, and Restrictions and
Amended By-Laws for MBRHOA as argued by the Defendants. For the foregoing reasons,
MBRHOA’s Declaration and By-Laws are valid, enforceable, and/or mutually binding on the
Board of Directors and the members of the Association.

1L, The Declaration and By-Laws impose affirmative duties upon Defendants.

South Carolina law requires that restrictive covenants such as the Declaration and By-Laws
be read as a whole. When the document is construed to give effect to all provisions, Article IV
Section 8(e) of the By-Laws mandates that the powers enumerated in Article IV of the Declaration

be carried out by the Association acting through the Board of Directors.

Restrictive covenants are contractual in nature and bind the parties thereto in the same

manner as would any other contract. Queen's Grant Il Horizontal Property Regime v. Greenwood

Development Corp., 368 S.C. 342, 361, 628 S.E.2d 902, 913 (2006) (citing 20 Am. Jur.

4 See Exhibit A, pp13-16, the executed signature pages of Declaration by the authorized Board Presidents of the
four individual condominium regimes and MBRHOA.
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2d Covenants, Conditions, and Restrictions § 1 (2005)). The paramount rule of contract
construction is to ascertain and give effect to the intent of the parties as determined from the whole

document. RV Resort and Yacht Club Owners Ass'n. Inc. v. BillyBob's Marina, Inc., 386 S.C. 31 3,

321, 688 S.E.2d 555, 559 (2010) (citing Taylor v. Lindsey, 332 S.C. 1, 4, 498 S.E.2d 862, 86364
(1998)). Where the agreement in question is a written contract, the parties’ intention must be
gathered from the contents of the entire agreement and not from any particular clause thereof.

Thomas-McCain, Inc. v. Siter, 268 S.C. 193, 197, 232 S.E.2d 728, 729 (1977) (citing Bruce v.

Blalock, 241 S.C. 155, 127 S.E.2d 439 (1962)). The specific words and phrases of a covenant
cannot be read exclusive of other contractual provisions. 20 Am Jur. 2d Covenants, Conditions,
and Restrictions § 15. In interpreting any single provision in a covenant, the entire agreement must
be viewed as a whole. Id. Wherever possible, a covenant should be construed to give effect to all
of the provisions and to avoid rendering any provision meaningless. Id. Documents will be

interpreted so as to give effect to all of their provisions, if practical. Reyhani v. Stone Creek Cove

Condo. II Horizontal Prop. Regime, 329 S.C. 206, 212, 494 S.E.2d 465, 468 (Ct. App. 1997) (citing

17A Am. Jur. 2d Contracts § 385 (1991)).

Article IV of the Declaration lists the Powers of the Association and states, “The
Association, acting through the Board of Directors, shall also have the power to: ...” The
construction of a contract or even a phrase in the contract is not limited to one word, but rather the
covenant as a whole must be taken into consideration. As stated above the covenant must be
construed to give effect to all provisions. In accordance with the law, Article IV of the Declaration
must then be read in light of Article IV, Section 8(e) of the By-Laws which states, “Consistent
with these By-Laws and applicable Declarations, the Board shall: carry out all other duties and

obligations imposed and exercise all rights granted it by these By-Laws, the Declaration, and the

Page 7 of 14

€.T€092d08T0Z#3SVYD - SYIT1d NOWIWOD - AHHOH - INd 95:T 0€ 1dV TZ0Z - d31id ATIVOINOY1O3 13

0902



Act.” (Emphasis added). Additionally, Article IV of the Declaration must be read in light of Article
III, Section 3.2 of the Declaration which states, “This Board of Directors shall act in accordance
with the By-Laws . ...” Exhibit A, p.7, Section 3.2 of the Declaration. (Emphasis added). When
these three Sections are read in conjunction, the By-Laws mandate the execution of the powers of
the Association in Article IV of the Declaration. Rights are synonymous with powers. See also,
Black's Law Dictionary (7th ed. 1999) (defining "right" as "[a] power, privilege, or immunity
secured to a person by law.") (Emphasis added).

Furthermore, covenants are construed as a whole, keeping in mind their underlying
purpose. 20 Am Jur. 2d Covenants, Conditions, and Restrictions § 15. Recently in Callawassie

Island Mbrs. Club, Inc. v. Dennis, 821 S.E.2d 667 (S.C. 2018), the Supreme Court looked to the

plain language of membership documents to ascertain the intent with which the provisions were
written. In analyzing the documents to ascertain the meaning in accordance with the drafters’
intent, the Court made specific note that the provisions at issue were the very feature which enabled
the members to sustain a viable Club and ensured that the Club would remain viable in the future.
Id. at 671. Much the same, the drafters of the Declaration drafted these documents with the intent
that the provisions would help further the development. Attorney Daniel L. Patrick drafted the
Declaration and By-Laws and specifically stated in his May 17, 2018 Affidavit, “The enumerated
powers of the Association set out in the DCCR (Article IV) were intended to be mandatory
obligations, not optional.” This is further evidenced in Article VI Section 6.4 which states,
“Provisions shall be construed together and given that interpretation or construction which, in the

opinion of the Board of Directors, will best effect the intent of the general plan of development.

3 A true and correct copy of the Affidavit of Dan L. Patrick, marked as Exhibits D, is attached hereto and
incorporated by reference.
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Provisions shall be liberally interpreted and, if necessary, shall be extended or enlarged by
implication as to make them fully effective.” The general plan of the development as referenced
in the language of Article VI Section 6.4 is to maintain a viable community. The intent of this plan
is best effected when Article IV of the Declaration is read in conjunction with Article IV Section
8(e) of the By-Laws to make the powers/rights of the Association affirmative duties. The exercise
of these powers/rights surely best effects the intent of the general plan of development of the
community.

A. The Horizontal Property Regime Act supports the affirmative obligation

of the Board of Directors and their civil liability for not complying with the
affirmative duties.

The Declaration was formed pursuant to the South Carolina Horizontal Property Act.
Section 8(e) of the By-Laws states, “Consistent with these By-Laws and applicable Declarations,
the Board shall: carry out all other duties and obligations imposed and exercise all rights granted
it by these By-Laws, the Declaration, and the Act.” (Emphasis added). Earlier in the document,
Section 1.1.0 of the “Definitions” states “Act” shall mean the South Carolina Horizontal Property

Regime Act, Title 27, Chapter 31, Code of Laws of South Carolina, 1976, as Amended.

Two statutes in the Horizontal Property Regime Act which explain the purpose of By-Laws
and the necessity of compliance with By-Laws lend further clarity to the fact that Section 4.1 must

be interpreted as affirmative duties.

S.C. Code Ann. § 27-31-150 states “The administration of the property constituted into
horizontal property, whether incorporated or unincorporated, shall be governed by bylaws which
shall be inserted in or appended to and recorded with the master deed or lease.” This statute notes
that By-Laws must be part of the documents of the horizontal property regime and that the

administration of the property must be governed by such. This language gives additional force to
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Article TV Section 8(e) of the By-Laws and further confirms that the Association, through the
Board of Directors, must carry out the duties, obligations, and rights granted them in the

Declaration as mandated by the By-Laws.

S.C. Code Ann. § 27-31-170 then explains the necessity of compliance with the By-laws
and the remedy for non-compliance. “Each co-owner shall comply strictly with the bylaws and
with the administrative rules and regulations adopted pursuant thereto, as either of the same may
be lawfully amended from time to time, and with the covenants, conditions and restrictions set
forth in the master deed or lease or in the deed or lease to his apartment. Failure to comply with
any of the same shall be grounds for a civil action to recover sums due for damages or injunctive
relief, or both, maintainable by the administrator or the board of administration, or other form of
administration specified in the bylaws, on behalf of the council of co-owners, or in a proper case,

by an aggrieved co-owner.”
Similarly, Article VI, Section 6.4 of the Declaration provides in pertinent part:

Failure to comply with any of the same shall be grounds for imposing fines,
for suspending rights of use in and to the Recreational Amenities, or for
instituting an action to recover sums due, for damages and/or for injunctive
relief, such actions to be maintainable by the Board of Directors on behalf
of the Association, or in a proper case, by an aggrieved Owner. . . .
Inasmuch as the enforcement of the provisions of this Declaration, the
By-Laws and the rules and regulations of the Association are essential for
the effectuation of the general plan of development contemplated hereby
and for the protection of present and future Owners, it is hereby declared
that any breach thereof may not adequately be compensated by recovery of
damages, and that the Association, in addition to all other remedies, may
require and shall be entitled to the remedy of injunction to restrain any such
violation or breach or any threatened violation of breach.

(Emphasis Added).

Thus, by not exercising the rights granted them in Article IV of the Declaration, as

mandated by Article 111, Section 3.2 of Declaration and the By-Laws under Article IV, Section 8
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(@), (b), (c), (d), and (e), the Board of Directors of the Association is subject to injunctive relief

and liability for damages to the aggrieved members. See Alala v. Peachtree Plantations, Inc., 292

S.C. 160, 167, 355 S.E.2d 286. 290 (Ct. App. 1987) (Of course, all parties must be  obligated

under a contract in order for it to be enforceable.) (Citing as authority 1A A.L. CORBIN, CORBIN
ON CONTRACTS § 152 (1963); 1S. WILLISTON, A TREATISE ON THE LAW OF
CONTRACTS § 105A (3d ed. 1957 and also the case of Humble Oil & Refining Co. v. DeLoache,

297 F. Supp. 647, 658 (D.S.C. 1969) (Judge Russell: "In the law of contracts, mutuality, both in

definition and application, is largely synonymous with consideration.")). There is no mutuality of

obligation in a unilateral contract. Towles v. United Healthcare Corp.. 338 S.C. 29. 38, 524

S.E.2d 839. 844 (Ct. App. 1999). Defendants’ assertion the Article IV, Section 4.1 powers are

optional means that the Declaration and Amended By-laws are just a unilateral contract without

any fiduciary obligations and/or duties of care owed to the members from the Board of Directors.

III.  Defendants assumed the duties in the Declaration thus creating affirmative
obligations.

Even assuming arguendo that the language of Article IV, Section 4.1 was not intended to
create affirmative obligations, Defendants have undertaken to perform these duties rendering them
affirmative. “Ordinarily, the common law imposes no duty on a person to act. [When] an act
is voluntarily undertaken, however, the actor assumes the duty to use due care.” Walbeck v. I'On

Co..LLC, 426 S.C. 494, 514, 827 S.E.2d 348, 358 (Ct. App. 2018) (quoting Hendricks v. Clemson

Univ., 353 S.C. 449, 456-57, 578 S.E.2d 711, 714 (2003)).

Over the past twenty years, the past Board members of the Association have continuously

undertaken to perform all of the powers in Article IV, Section 4.1 for the sole purpose of
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administering and managing the resort property for the mutual benefit of all members.S Exhibit E,
Aff. of Brown, pp. 5-6, ¥ 1 16-19. While the Board has now abandoned the performance of some
of these tasks, it does not negate the fact that the Board voluntarily undertook to perform these

duties which created a continuing obligation to execute these tasks with due care.

IV.  The circumstances surrounding the execution of the Declaration and Regimes
Amended By-laws indicate that the Board Presidents for the four Regimes and
the Association intended for powers in Article IV, Section 4.1 of the
Declaration to be mandatory.

Even assuming arguendo that the language of Article IV, Section 4.1 is equally capable of
two or more different constructions and is considered ambiguous by the Court, the affidavits of
Dan Patrick, the attorney who drafted the Declaration and Amended By-laws, and Freddy Brown,
the Board President who signed Declaration, still indicate that true intent of Board Presidents for
the four individual condominium regimes and the Association, who signed the Declaration, was

for powers in Article IV, Section 4.1 of the Declaration to be mandatory as opposed to being only

optional. See Penton v. I.F. Cleckley & Co., 326 S.C. 275,280, 486 S.E.2d 742, 745 (1997) (where
a contract is ambiguous, parol evidence is admissible to ascertain the true meaning and intent of

the parties).

VI.  The Association cannot delegate its powers, duties, and obligations under
Article IV, Section 4.1 to the individual condominium regimes.

Contrary to the Defendants’ contention, the Plaintiffs in subparagraphs (¢) and (d) of
Paragraph 34 of their Amended Complaint do make reference to the MBRHOAs inability to
delegate its duties to the individual condominium regimes. Further, the Plaintiffs in their Second

Cause of Action under Paragraph 47 are seeking declaratory Judgment:

6 A true and correct copy of the Affidavits of Freddy Brown and Plaintiffs’ Expert Witness Allen Jeffcoat, marked
as Exhibits E and F, are attached hereto and incorporated by reference.
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a. That the Defendants and their successors or designees have affirmative duties and
responsibilities under Master HOA’s governing documents to provide security
services for the Resort Property, which are non-delegable to the individual
condominium associations from the Master HOA; and

b. That the Defendants and their successors or designees have affirmative duties and
responsibilities under Master HOA’s governing documents to provide trash
collection services for the Resort Property, which cannot be legally delegated to the
individual condominium associations from the Master HOA.

Plaintiffs reassert the above arguments that the powers granted to the Board in Article 1V,
Section 4.1 are mandatory and not discretionary and cannot be delegated to the individual
condominium regimes. Further, subsection (g) of Section of 4.1 states that “further duties and
responsibilities . . . may be delegated to the Association by the Individual Condominium
Associations” but this subsection does not allow Section 4.1 powers to be delegated to the
individual condominium regimes. Therefore, absent language in the Declaration and the Amended
By-Laws stating otherwise, the Board is clearly prohibited from delegating its Section 4.1

mandatory powers to the individual condominium regimes.
CONCLUSION

When the Declaration and By-Laws are construed to give effect to all provisions, Article
IV, Section 4.1 imposes affirmative duties upon Defendants with respect to the administration and
management of the Myrtle Beach Resort Property. The past Board members undertook to perform
these duties, thus further affirming the duty to perform these tasks. Based upon the foregoing,
Plaintiffs respectfully request this Honorable Court deny Defendants’ Motion for Partial Summary
Judgment and grant Plaintiffs” Motion for Partial Summary Judgment against Defendants finding
that: (1) MBRHOA’s Declaration and By-Laws are valid, enforceable, and/or legal; (2) Article
IV, Section 4.1 of the Declaration to impose affirmative duties upon Defendants when read

together with Article IV Section 8(e) of the By-Laws; and (3) MBRHOA cannot delegate its
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powers, duties, and obligations under Article IV, Section 4.1 to the individual condominium

regimes.

Myrtle Beach, South Carolina

March 13, 2020

Bellamy, Rutenberg, Copeland
Epps, Gravely & Bowers, P. A.

s/ Howell V. Bellamy, 11T

Howell V. Bellamy, 11 (S. C. Bar #66575)
hbellamyiii@bellamylaw.com

Howell V. Bellamy, Jr. (S.C. Bar #00642)
nrichardson@bellamylaw.com

1000 29th Ave. N.

Myrtle Beach, S. C. 29577
(843)-448-2400 Phone

(843)-448-3022 Facsimile

Attorneys for Plaintiffs

Page 14 of 14

€.T€092d08T0Z#3SVYD - SYIT1d NOWIWOD - AHHOH - INd 95:T 0€ 1dV TZ0Z - d31id ATIVOINOY1O3 13

0909



ELECTRONICALLY FILED - 2021 Apr 30 1:56 PM - HORRY - COMMON PLEAS - CASE#2018CP2603173

EXHIBIT A

0910



Law Ottices of
Danial L, Patrck
P. 0. Box 15669
Surfside Beach,

5.C. 29587

STATE OF SOUTH CAROLINA ' ). DECLARATION OF COVENANTS .
.. .CONDITIONS AND RESTRICTIONS
FOR THEMYRTLE BEACH RESORT
;H%MEOWNERS’ ASSOCIATION, INC.

COUNTY OF HORRY

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR
THE MYRTLE BEACH RESORT HOMEOWNERS ' ASSOCIATION, INC. is made by
The Myrtle Beach Resort Homeowners' Association, Inc., a South
Carolina corporation and Myrtle Beach Resort Horizontal Property
Regime, Inc. (Phase 1I), Myrtle Beach Resort Oceanfront Spa
Horizontal Property Regime, Inc. (Phase II), Renaissance Tower
Horizontal Property Regime, Inc. (Phase III), and Myrtle Beach
Resort Five Seasons Centre Council of Co-Owners, Inc. (Phase Iv),
collectively referred to_hereinafter as the "Declarant",

WITNESSETH:

WHEREAS, Resort Development Corporation reserved the right and
privilege +to establish The Myrtle Beach Resort Homeowners'
Association consisting of all Co-Owners of all phases of the Myrtle
Beach Resort, including Phase I (Myrtle Beach Resort Horizontal
Property Regime), Phase II (Myrtle Beach Resort Oceanfront Spa
Horizontal Property Regime), Phase III (Renaissance Tower
Horizontal Property Regime) and Phase IV (Myrtle Beach Resort Five
Seasons Centre Horizontal Property Regime), as set out in the

respective Master Deeds in each of the above referenced phases at
the Myrtle Beach Resort: and :

WHEREAS, Resort Development Corporation has previously
granted, conveyed and assigned to Vacation Properties, Inc., all of
its rights under the respective Master Deeds to establish an
"umbrella" homeowners' association as is more particularly set out
in that assignment dated February 27th, 1987 and recorded in the
office of the Register of Mesne Conveyances (R.M.C.) for Horry
County in Deed Book 1121 at Page 401; and

WHEREAS, Vacation Properties, Inc., granted, oconveyed and
assigned to The Myrtle Beach Resort Homeowners' Association, Inc.,
all of said rights referenced above by Assignment of Rights dated
January 27, 1989 and filed of record in the Office of the R.M.C.
for Horry County in Deed Book 1284 at Page 239.
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Law Offlcos of
Danlal L. Patilck
P. 0. Box 16885
Surfside Beach,

$.C. 20587

NOW, THEREFORE, the Declarants hereby declare that all the
property described in Exhibit A shall he held, transferred, sold,
conveyed, leased, occupied and used subordinate and subject to the
following easements, restrictions, covenants, charges, liens and
conditions which are hereby imposed for the purpose of protecting
the wvalue and desirability of these properties and which
restrictions, easements, charges, liens, conditions and covenants
shall touch and concern and run with title to the real property
subjected to this Declaration and which shall be binding on all
parties having any right, title or interest in these described
properties or any portion of them. This instrument also binds the
respective heirs, devisees, fiduciary representatives, successors,
successors in title and/or assigns, and shall inure to the benefit
of anyone or anything who/which purchase or takes any interest in
real property within the property subject to this instrument.

ARTICLE I

DEFINITIONS

1.1 Definitions. When used in this Declaration, unless the
context shall prohibit or require otherwise, the following
words shall have all +the following meanings, and all
definitions shall be applicable to the singular and plural
forms of any such term(s):

1.1.0 "Act" shall mean the South Carolina Horizontal
Property Regime Act, Title 27, Chapter 31, Code of Laws
of South Carolina, 1976, as Amended.

1.1.1 "Articles of Incorporation" shall mean and refer
to the Articles of Incorporation of The Myrtle Beach
Resort Homeowners' Association, Inc., as it may be
constituted or amended from time to time.

1.1.2 "Assessment” shall mean and refer to a share of
the Common Expenses, capital improvements or other
¢harges from time to time assessed against Co-Owners in
the manner herein provided.

1.1.3 ‘“Association" shall mean and refer to The Myrtle
Beach Resort Homeowners' Association, Inc., a South
Carolina non-profit Corporation.
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Law Offives af
Daniet L. Patrick
P. O, Box 15669
Surfsids Baach,
$.0. 29587

1.1.4 "Board of Directors" shall mean and refer to the
Board of Directors 'of the Association, which is the
governing body of the Association.

1.1.5 "By-Laws of the Association" shall mean and refer
to those By-Laws of The Myrtle Beach Resort Homeowners'
Agsociation, Inc., which govern the administration and
operation of the Association, as may be amended from time
to time, which By-Laws are attached as Exhibit "B" to
this Declaration.

1.1.6 "Commercial Unit" shall mean and refer to any unit
designated as a commercial space in the Master Deed of
the appropriate Condominium Association.

1.1.7 "Common Areas" means as defined in the Individual

Condominium Associations' respective Master Deeds.

1.1.8 "Common Expenses" shall mean and refer to all
expenditures, including debt retirement, capital
improvements, and operating expenses, lawfully made or
incurred by or on behalf of the Association, together
with all funds lawfully assessed for the creation or
maintenance of financial, equipment, or material
reserves, consistent with the provisions and intent of
this Declaration.

1.1.9 "Condominium Association" or "Individual
Condominium Association" shall mean and refer to the four
individual horizontal property regimes making up the
Myrtle Beach Resort including the Myrtle Beach Resort
Horizontal Property Regime (Phase I); Myrtle Beach Resort
Oceanfront Spa (Phase II); Renaissance Tower Horizontal
Property Regime (Phase III); and the Myrtle Beach Resort
Five Seasons Centre (Phase IV). .

1.1.10 "Co-Owner or "Owner" means as defined in the
South Carolina Horizontal Property Regime Act and
specifically means an owner of a Dwelling or a Commercial
Unit at the Myrtle Beach Resort.

[e]
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1.1.11 "Declaration" shall mean and refer to this
Declaration of Covenants, Conditions and Restrictions for
The Myrtle Beach Resort and all supplements or amendments
to it as filed for record in the Office of the R.M.C for
Horry County, South Carolina.

1.1.12 "Development or Property" shall mean and refer to
The Myrtle Beach Resort which includes +the four
individual horizontal property regimes referenced above.

1.1.13 "Dwelling", with an initial capital letter, shall
mean and refer to any improved property located within
the Development intended for the use as a residential
condominium unit.

1.1.14 "Member" shall mean any person or entity holding
a membership in the Association as provided herein.

1.1.15 "Occupant" shall mean and refer to any person,
including without 1limitation, any Owner or any
guest,invitee, licensee, lessee, tenant, transient paying
guest, or family member of an Owner lawfully occupying or
otherwise using a Dwelling or Commercial Unit within the
Development.

1.1.16 "Person" shall mean and refer to a natural
person, corparation, partnership, association,
proprietorship, trust, or any other legal entity or any
combination thereof.

1.1.17 "Recreational Amenities” shall include such
recreational facilities located within the Myrtle Beach
Resort, including, without 1limitation, tennis courts,
sporting or exercise areas, meeting areas, swimming
pools, tennis courts, locker room facilities, clubhouses,
food and beverage facilities, lagoons, beach access
paths, jogging trails and bike paths.

1.1.18 "Voting Member" shall mean a member elected by
the Board of each individual Condominium Association to
this Association's Board of Directors as specified herein
and in the By-Laws.

810
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ARTICLE IX

PROPERTY RIGHTS

2.1 Easements for Utilities. There is hereby reserved for
the benefit of the Association, and its respective successors
and assigns the alienable, transferable and perpetual right
and easement, as well ag the power to grant and accept
easements to and from any private or public authority, agency,
public service district, public or private utility or other
person upon, over, under and across all of the Common Areas
and all portions of other areas in which Dwellings or
Commercial Units are not constructed or erected; for the
purpose of installing, replacing, repairing,” maintaining and
using master television antenna and/or cable systems, security
and similar systems, and all utilities, including but not
limited to storm sewers and drainage systems and electrical,
gas, telephone, water and sewer lines. Such easements may be
granted or accepted by the Association, its successors or

assigns. To the extent possible, all utility lines serving '

the Development and located therein shall be 1located
underground. By virtue of any such easement granted, it shall
be expressly permissible for the providing utility company or
other supplier or servicer, with respect to the portions of
the Development so encumbered: (1) to erect and maintain
pipes, lines, manholes, pumps and other necessary equipment
and facilities; (ii) to cut and remove any trees, bushes or
shrubbery; (iii) to grade, excavate and £ill; or (iv) to take
any other similar action reasonably necessary to provide
economical and safe installation, maintenance, repair,
replacement and use of such utilities and systems.

2.2 Easements for Walks, Trails and Signs. There is hereby
reserved for the benefit of the Association and its successors
and assigns the alienable, transferable and perpetual right
and easement upon, over and across all lands which may remain
unimproved for the installation, maintenance and use of
sidewalks, jogging trails, bike paths, traffic directional
signs and related improvements.

2.3 Easements for the Association. There is hereby reserved
a general right and easement for the benefit of the
Association's Directors, officers, agents and employees,
including but not limited to any property manager employed by
the Association and any employees of such manager, to enter
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into the Property and any portion thereof in the performance
of their resgpective duties. Except in the event of
emergencies, this easement is to be exercised only during
normal business hours and then, whenever practicable, only
upon advance notice to the occupant, the Individual Condominium

Association, or the Owner(s) of the Dwelling or Commercial
Unit.

2.4 Maintenance Easement. There is hereby reserved for the
benefit of +the Association and its respective agents,
employees, successors and assigns, an alienable, transferable
and perpetual right and easement to enter upon any unimproved
portions of any Property for the purpose of mowing, removing,
clearing, cutting or pruning underbrush, weeds, stumps or
other unsightly growth and removing trash, so as to maintain
reasonable standards of health, fire safety and appearance
within the Development; provided that such easements shall not
impoge any duty or obligation upon the Association to perform

any such actions. Furthermore, there is hereby reserved for
the benefit of the Association and its agent, employees,
successors and assigns an alienable, transferable and

perpetual right and easement, but not the obligation, to enter
upon any unimproved portions of the Property which is located
within twenty (20') feet from the water's edge of any lagoon,
pond or other body of water within the Development for the
purpose of mowing such areas and keeping same clear and free
from unsightly growth and trash, as well as for the purpose of
maintaining such body of water, such maintenance to include,
without limitation, dredging and the maintenance of reasonable
water quality standards. '

2.5 Environmental Easement. There is hereby reserved for the
benefit of the Association and its agents, employees,
successors and assigns, an alienable, +transferable and
perpetual right and easement on, over and across all
unimproved portions of the Property for the purposes of taking
any action necessary to effect compliance with environmental
rules, regulations and procedures from +time to time
promulgated or instituted by the Board of Directors or by any
governmental entity, such easements to include without
limitation the right to implement erosion control  procedures
and practices, the right to drain standing water and the right
to dispense pesticides.

2.6 Wells. There is hereby reserved for the benefit of the
Association and its agents, employees, successors and assigns
an alienable, transferable and perpetual right and easement:
(i) to pump water from lagoons, ponds and other bodies of
water located within the Development for the purpose of

6
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irrigating any porticons of the Development; (ii) to drill,
install, locate, maintain and use wells, pumping stations,
water towers, siltation basins and tanks and related water and
sewer treatment facilities and systems within the Common
Areas.

ARTICLE III
MEMBERSHIP AND VOTING
3.1 Membership. Every Owner shall be deemed to have a
membership 1in the Association. Membership shall be

appurtenant to and may not be separated from Ownership of any
Dwelling or Commercial Unit, and Ownership of such Dwelling or
Commercidl Unit shall be the sole gualification for such
membership. No Owner, whether one or more persons, shall have
more than one membership per Dwelling or Commercial Unit

3.2 Board of Directors. The Board of. Directors of each
Individual Condominium Association at the Myrtle Beach Resort
shall elect a representative to sit on the Board of Directors
of this Association. This Board of Directors shall act in
accordance with the By-Laws which are attached hereto as
Exhibit B. The Association shall be operated by the Board of
Directors, and the Members of the Association shall have only
such powers as are specified herein or in the By-laws.

ARTICLE IV

POWERS OF THE ASSOCIATION

4.1 The Association, acting through the Board of Directors,
shall also have the power to: (a) maintain all streets and
roads within the Property, including cleaning and periodic

‘resurfacing; (b) provide for all refuse collection (c) obtain,

for the benefit of the Property, by purchase, lease or
otherwise, as deemed proper by the Board of Directors, cable
or master television service and telephone service; (d)
maintain the oceanfront area; (e) grant easements, rights-of-
way or sgtrips of land, where necessary, for utilities, and
sewer facilities and other services over the Common Areas to
service the Property; (f) maintain such policy or policies of
liability and fire insurance with respect to property owned by
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the Association; (g) employ or contract with a management
company to perform all "or any part of the duties and
responsibilities of the Association, including further duties
and responsibilities which may be delegated to the Association
by the Individual Condominium Associations and to equitably
apportion assessments of same; (h) install and maintain
security devices, detectors and communication facilities and
contract for employment of security services, guards and
watchmen for the project; (i) take such other reasonable
action as the Board shall deem advisable with respect to the
Myrtle Beach Resort for the benefit of the overall Property.

ARTICLE V

COVENANT FOR ASSESSMENTS

5.1 Creation of the Lien. Each Individual Condominium
Association together with each Co-Owner is deemed to covenant
and agrees to pay to the Association Agsessments for the

Association expenses including common expenses as provided for
herein.

Such assgessments, together with interest, costs, and
reasonable attorney's fees for the collection thereof shall be
a charge on any Dwelling Unit or Commercial Unit, and shall be

a continuing 1lien upon it, wuntil full payment of such
Assessment is made.

A Co-Owner shall become liable for payment of Assessments upon
issuance of a Statement of Assessments by the Association.

On any Assessment that remains unpaid for over ten (10) days
after its due date, at the sole discretion of the Board, a
late charge not to exceed Ten and No/100 Dollars ($10.C0) or
Ten Percent (10%) of the amount due, whichever is greater,

shall also be due and payable to defray the expense of late
collection.

Further, the Association shall have a lien on each Dwelling
Unit or Commercial Unit together with the common elements
appurtenant thereto in the amount of each Assessment not paid
when due as provided herein, which may be collected and/or the
lien foreclosed upon as provided in the South Carolina
Horizontal Property Regime Act. Reasonable attorney's fees
incurred by the Board incident to the collection of such
Assessments or the enforcement (including but not limited to
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foreclosure) of such lien and all other charges allowed by the
Act shall be payable by the delinquent Co-Owner and secured by
such lien. The Board may take such action as it deems
necessary to collect Assessments as provided in the Act and

further may settle and/or compromise same if deemed in its{
best interest,.

No Co-Owner may exempt himself from liability for his share ofd
the Assessments by walving the use or enjoyment of any of the X
common elements or otherwise.

5.2 Association Assessments may be assessed directly to the 4y
Co-Owners or may be collected by the Individual Condominium
Associations at the discretion of the Board. ' The Assessments 2
levied by the Association, as well as the manner of collecting
same, shall be determined by the Board of Directors at a
regularly scheduled or at a special meeting and the approval
of the budget for the Association shall require the vote of
67% or more of all Voting Members of the Association.

5.3 Allocation of Assessments. Assessments for budgeted
expenses shall be allocated and assessed as follows: Myrtle 3
Beach Resort Horizontal Property Regime (Phase I) - 24.8515%;

Myrtle Beach Resort Oceanfront Spa Horizontal Property Regime
(Phase II) - 26.8317%; Renaissance Tower Horizontal Property »
Regime (Phase III) - 32.3762%:; Myrtle Beach Resort Five Q
Seasons Centre Horizontal Property Regime (Phase 1IV) -

15.9406%.

The allocation of each Co-Owner's share of the Assessments
shall be determined by multiplying that Co-Owner's share of
ownership in the common area of such Co-Owner's Individual g
Condominium Association as shown in the respective Master Deed §
times the percentage as shown above for the respective §
Individual Condominium Association. ]
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Provided, however, in respect to television and telephone
rental expenses, each Co-Owner will pay an amount determined
by dividing the total of such expenses incurred by such Co-
Owner's Individual Condominium Association pursuant to its
agreement with this Association by +the +total number of
Dwellings within that particular Individual Condominium
Association.

ARTICLE VI

GENERAL PROVISIONS

6.1 Amendments. Amendments to this Declaration shall be
proposed and adopted in the following manner:

9
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6.1.1 Notice of the subject matter of the proposed
amendment shall be included in the notice of the Board
meeting of the Association at which such proposed
amendment is to be considered and shall be delivered to
each Board member of the Association. Provided, however,
that any amendment shall be consistent with the Master
Deed of the Individual Condominium Associations.

At such meeting, a resolution adopting a proposed
amendment may be proposed by either +the Board of
Directors of the Association or by the Board of an
Individual Condominium Association. Such amendment must
be approved by a vote of 57% or more of the Board of
Directors of the Association.

6.1.2 Amendments to this Declaration may also be adopted
in a meeting duly called by the Owners pursuant to the
Association By-Laws, provided notice of the subject
matter of the proposed amendment is included in a notice
of such meeting. At such meeting the proposed amendment,
as noticed, must be approved by either 67% or more of the
Board of Directors of the Association or by majority of
the total Owners at the Myrtle Beach Resort.
6.2 Enforcement. Each Co-Owner and Occupant shall comply
strictly with +the By-laws and the published rules and
regulations of the Association adopted pursuant +to this
Declaration, as either of the same may be lawfully amended
from time to time, and with the covenants, conditions and
restrictions set forth in this Declaration, as same may be
lawfully amended from time to time. Failure to comply with
any of the same shall be grounds for imposing fines, for
suspending rights of use in and to the Recreational Amenities,
or for instituting an action to recover sums due, for damages
and/or for injunctive relief, such actions to be maintainable

by the Board of Directors on behalf of the Association, or in

a proper case, by an aggrieved Owner. Should the Association
employ legal counsel to enforce any of the foregoing, all
costs incurred in such enforcement, including court costs and
reasonable attorneys' fees, shall be paid by the violating
Owner or Occupant. Inasmuch as the enforcement of the
provisions of this Declaration, the By-Laws and the rules and
regulations of +the Association are essential for +the
effectuation of the general plan of development contemplated
hereby and for the protection of present and future Owners, it
is hereby declared that any breach thereof may not adequately
be compensated by recovery of damages, and that the
Association, in addition to all other remedies, may require
and shall be entitled to the remedy of injunction to restrain
any such violation or breach or any threatened violation or

breach. No delay, failure or omission on the part of the

10
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Association in exercising any right, power or remedy herein
provided shall be construed as an acquiescence thereto or

shall be deemed a waiver of the right to enforce such right,
power or remedy thereafter as to the same violation or breach,
or as to a violation or breach occurring prior or subseguent
thereto, and shall not bar or affect its enforcement. No
right of action shall accrue nor shall any action be brought
or maintained by anyone whatsoever against the Association for
or on account of any failure to bring any action on account of
any violation or breach, or threatened violation or breach, by
any person of the provisions of this Declaration, the By-Laws

or any rules and regulations of the Association, however long
continued.

6.3 Duration. The provisions of this Declaration shall run
with and bind title to the Property, shall be binding upon and
inure to the benefit of all Owners and Mortgagees and their
respective heirs, executors, legal representatives, successors
and assigns, and shall be and remain in effect for a period of
thirty (30) years from and after the date of the recording of
this Declaration, provided that rights and easements which are’
stated herein to have a longer duration shall have such longer
duration. Upon the expiration of said thirty (30) vyear
period, this Declaration shall be automatically renewed for
successive ten (10) year periods. The number of ten (10) year

renewable periods shall be unlimited, with this Declaration
being automatically renewed and extended upon the expiration

of each ten (10) year renewal period for an additional ten

(10) year period; provided, however, that there shall be no

renewal or extension of this Declaration if, during the last

year of an initial thirty (30) year period or the last year of

any ten (10) year renewal period, seventy-five percent (75%)

of the total votes of the Association are cast in favor of

termination of this Declaration at the end of the then current

term, In the event that the Association votes to terminate

this Declaration, an instrument evidencing such termination

shall be filed of record in the Records of the R.M.C. Office

for Horry County, South Carclina, such instrument to contain

a certificate wherein the President of the Association swears

that such termination was duly adopted by the requisite number

of votes. Every purchaser or grantee of any interest in any

Property, by acceptance of a deed or other conveyance

therefor, thereby agrees that the provisions of this

Declaration shall run with and bind title to the Property as

provided hereby.

6.4 Interpretation. In all cases, the provisions set forth
or provided for in +this Declaration shall be construed
together and given that interpretation or construction which,
in the opinion of the Board of Directors, will best effect the
intent of the general plan of development. The provisions
hereof shall be liberally interpreted and, if necessary, they "
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shall be so extended or enlarged by implication as to make
them fully effective. The provisions of this Declaration
shall be given full force and effect notwithstanding the
existence of any zoning ordinance or building codes which are
less restrictive. The effective date of thig Declaration
shall be the date of its filing for record in the Records of
the R. M. C. Office for Horry County, South Carolina. The
captions of each Article ang Paragraph hereof as +to the
contents of each Article and Paragraph are inserted only for
convenience and are in no way to be construed as refining,
limiting, extending or otherwise modifying or adding to the
particular Article or Paragraph to which they refer. This
Declaration shall be construed under and in accordance with
the laws of the State of South Carolina.

6.5 Gender and Grammar.

Ge) The singular wherever used herein
shall be construed to mean

the plural when applicable, and the

hereof apply either to corporations or other entities or to
individuals, men or women, shall in all cases be assumed as
though in each case fully expressed.

, but if the application of any provision
of this Declaration to any person or to any property shall be
prohibited or held invalid, such prohibition or invalidity
shall not affect any other provision or the application of any
provigion which can be given effect without the invalid
provision or application, and to this end the provisions of
this Declaration are declared to be severable.

6.7 Rights of Third Parties. This Declaration shall be
recorded for the benefit of the Assgociation, the Individual
Condominium Associations, the Owners and their Mortgagees as
herein provided, and by such recording, no adjoining property
owner or third party shall have any right, title or interest
whatsoever in the Development, except as provided herein, or
in the operation or continuation thereof or in the enforcement
of any of the provisions hereof, and subject to the rights of
Declarant and Mortgagees herein provided. The Association
shall have the right to extend, modify, amend or otherwise
change the provisions of thig Declaration without the consent,
permission or approval of any adjoining owner or third party.

12
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IN WITNESS WHEREOF, the duly authorized officer of the
undersigned Declarant have executed this Declaration under seal
this _16th day of April, 1991.

WITNESSETH: THE MYRTLE BEACH RESORT HOMEOWNERS'
ASSOGCIATION, INC.

BY:

TTTETS:

. MYRTLE BEACH RESORT HORIZONTAL

/.) N PROPE%’I‘; REGIME, %
=\ .
(/é_r'/L/;cwz.Z'?Z;é - LIU?JK, ey BY: /L"M 21bed>—
k,a\~W§{?& i : ITs: _ Presideht
{ PN

MYRTLE BEACH RESORT OCEANFRONT SPA

HORIZONTAL PROPERTY EGIME INC.
o Mokl S Honn) e m_/élw 77 2 ol

r97 8 e X CQaect ITS: _ President

RENALSSANCE TOWER HORIZONTAL PROPERTY
REGIME, INC.

%”/}Q/}’)’Eﬁﬁl(.\// maﬂ(ﬁﬂr BY: //% ;/;7/7/ %\D

S eI} ﬁ%ﬂd\iﬂd“ ITS: President /

MYRTLE BEACH RESORT FIVE’ SEASONS
CENTRE COUNCIL OF CO-OWNERS, INC.

BY: /[ @ ;,( ) 4 ol e

N\ w,,";téﬁﬂ,;«/" ITS: President
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STATE OF SOUTH CAROLINA )

) PROBATE
COUNTY OF HORRY )

PERSONALLY APPEARED BEFORE ME gt\‘\f{w L. Ut[’%

, who states under oath that

(s)he saw the within named Myrti. Beach Resort Homeowners'

Assoetation, Inc., by A '8‘14\ (el w , its
ey N\‘L"\‘\‘ . as its act and deed, sign, seal and deliver

the within Declaration of Covenants, Conditions and Restrictions

for rtle BeachTR rt Master Asscciation and that (s)he with

Nawsel Lo \Ei . witnessed the execution thereof.

SWO :to beforesme t_lj7s
é ay of . AIDF\ y

, 1991,

—_—

Notary Public for South Carolina

STATE OF SOUTH CAROLINA )

) PROBATE
COUNTY OF HORRY )

PERSCONALLY APPEARED BEFORE ME Judy B. Reynolds

, who states under oath that
(s)he saw the within named Myrtle Beach Resort Horizontal Property
Regime, Inc., by Freddy Brown , its Presiden ,
as its act and deed, sign, seal and deliver the within Declaration
of Covenants, Conditions and Restrictions for Myrtie Beach Resort
Master Association and that (s)he with Annette Jordan

witnessed the execution thereof.

C::::Zéég\ﬁv

—

SWORN to beforg me, this
/2T day of

e
(O LA LLHC (\4.‘?7; g
Notary Public for South Carolina

, 1991.

-

My Commission Expires: 4 cdS-4f
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STATE OF SOUTH CAROLINA )

Yy PROBATE
COUNTY OF /571/4 e

—

PERSONALLY APPEARED BEFORE ME @ /Yo Lo/ fp ;gf;&;l{(;a/)‘,

. , who states under’ oath that
(s)be saw the within named Myrtle Beach Resort Ocegnfront Spa
Horiyontal, Property Regime, Inc., by v S m mM }?,«o’tﬁ, , its
, as its act and deed, sign, seal and deliver
the within Declaration of Covenants, CDndlthnS and Restrictions
for Myrtle Beach Resort Master ASSOOlatIOn and that (s)he with
i Shadore W Qi witnessed the execution thereof.

@ M0 ol te S5 Q"lr()/)r’) )

SWORN to before me this
Jo ¥ day of A@/\M« w\’_”:’, 1991.

) hgdaca . Coinche =
Notary Public for South Carolina

My Commission Expires (o= 3 -94¢
COMMONWEALTH OF MASSACHUSETTS
BIRTECOR

)
2 ) PROBATE
)

COUNTY OF HAMPSHIRE

PERSONALLY APPEARED BEFORE ME () ;;?m(s );&S Malchike

. who states under oa?:h that
(s)he saw «wmj nam Renalssancpj{orqjontal Property Regime,
Inc., by %a ‘%f , its PHessiyfwns , as its
act and deed, sigh, seal and deliver the within Declaration of
Covenants CDrldl'thnS and Restr1ct10ns ,f@r—-Mé[ e Beach Resort

aster ASSOClathIl and that (s)he with & ] )méremn
w;Ltnessed the execution thereof.

@ et /4 j//} 0/1/4 b
SWORN to before me this

it day of _ gy M 1991,

é if‘mi S i racti
Notary Public for H08 Massachusetts

My Commission Expires: ) “lc’“f H
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STATE OF SOUTH CAROLINA )
PROBATE

——

COUNTY OF HORRY

PERSONALLY APPEARED BEFORE ME

Daniel L. Patrick , who states under oath that
(s)he saw the within named Myrtle Beach Resort Five Seasons Centre
Council of Co-Owners, Inc., by _William GCole , lts
President 3 , as its act and deed, sign, seal and deliver
the within Declaration of Covenants, Conditions and Restrictions
for Myrtle Beach Resort Master Association and that (s)he with

. Annette Jordan . witnessed the execution thereof.

SWORN to before me this
_3xd day of April

N
Qo) d
Ao CLE Nodtr oo v o

Notary Publiq’for South Carolina
My Commission Expires: 4~25-96

,
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EXHIBIT "A" CONTINUED
PHASE ITT - RENAISSANCE TOWER HORIZONTAL PROPERTY REGIME

ALL THAT piece, parcel, or tract of land, situate in the County of
Horry, State of South Carolina, and Township of Socastee, situate,
lying, and being on the South Eastern side of U.S. Highway 17
containing 8.672 acres, more or less, and designated as a Portion
of Lot 5 of Lakewood Plantation Tract, further designated as Phase
III of The Myrtle Beach Resort, and described on a Map prepared by
Culler Land Surveying Co., Inc. dated November 16, 1984, also being
shown as Phase III on.a Plat of 44.668 +/- Acres, lot 5 of Lakewood
Plantation Property, Socastee Township, Horry County, South
Carolina, revised November 27, 1984, prepared by Culler Land
Surveying Co., Inc., all as is more particularly described in the
Master Deed for the aforesaid Horizontal Property Regime recorded

on November 28, 1984, in the Office of the Clerk of Court for Horry
County in Deed Book 917 at Page 885

PHASE IV - MYRTLE BEACH RESORT FIVE SEASONS CENTRE
(Phase I)

ALL THAT piece, parcel, or tract of land, situate in the County of
Horry, State of South Carolina, and Township of Socastee, situate,
lying and being on the Southeastern side of U.S. Highway 17
designated as Phase I of The Myrtle Beach Resort Five Seasons
Centre, and described on a plat prepared by Culler Land Surveying
Co., Inc. dated June 4, 1985, also being shown as Phase I, Myrtle
Beach Resort Five Seasons Centre on a plat of 44.668+/- acres,- Lot
5 of Lakewood Plantation Property, Socastee Township, Horry County,
South Carolina, dated June 10, 1982, with latest revision dated
June 14, 1985, prepared by Culler Land Surveying Co., Inc., all as
is more particularly described in the Master Deed for the aforesaid
Horizontal Property Regime recorded on June 20, 1985, in the Office

of the Clerk of Court for Horry County in Deed Book 966 at Page
654.

(Phase II)

ALL THAT piece, parcel, or tract of land, situate in the County of
Horry, State of South Carolina, and Township of Socastee, situate,
lying and being on the Southeastern side of U.S. Highway 17
designated as Phase II of The Myrtle Beach Resort Five Seasons
Centre, and described on a plat prepared by Atlantic Land Surveying
Co., Inc. dated May 1, 1986, all as is more particularly described
in that First Amendment +o the Master Deed for the aforesaid
Horizontal Property Regime recorded on May 29, 1986, in the Office
of the Clerk of Court for Horry County in Deed-Book 1048 at Page
824.
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EXHIBIT "A"

PHASE I - MYRTLE BEACH RESORT HORIZONTAL PROPERTY REGIME

ALL AND SINGULAR that certain piece, parcel or tract of land lying
and being in Socastee Township, County of Horry, State of South
Carolina, and being located approximately five (5) miles south of
Myrtle Beach, South Carolina, and lying on the eastern side of U.S.
Highway 17 Business, containing 6.198 acres, more or less, and
being shown and described as a 6.198, more or less acres parcel on
a certain plat entitled "Plat of 44.668, more or less, acres, Lot
5 of Lakewood Plantation Property Near Myrtle Beach" prepared for
Resort Investment Corporation by Culler Land Surveying Company,
Inc., dated August 17, 1981, which plat is recorded in the Office
of the Clerk of Court for Horry County, South Carolina, in Plat
Book 72 at Page 58; also being shown and described on the platgs
recorded in the Condominium Plat Book, all as is more particularly
described in the Master Deed for the aforesaid Horizontal Property
Regime recorded on June 15, 1982, in the Office of the Clerk of
Court for Horry County in Deed Book 750 at Page 642.

PHASE II ~ MYRTLE BEACH RESORT OCEANFRONT SPA
HORIZONTAL PROPERTY REGIME

ALL AND SINGULAR that certain piece, parcel or tract of land,
situate, lying and being in Socastee Township, County of Horry,
State of South Carolina, and being located approximately 5 miles
south of Myrtle Beach, South Carolina, and lying on the eastern
side of U.S. Highway 17 Business, containing 6.205 acres, more or
less, and being shown and described as "Phase II (6.205 Ac)" on a
certain plat entitled "Plat of 44.668+- Acres, Lot 5 of Lakewood
Plantation Property Near Myrtle Beach" dated June 10, 1982, revised
July 13, 1982, and July 19, 1982, prepared by Culler Land surveying
Company, Inc., which plat is recorded in the Office of the Clerk of
Court for Horry County, South Carolina, in Plat Book 74 at Page 32;
also being shown and described on the plats and architectural plans
and drawings prepared by Culler Land Surveying Company, Inc. and
Stevenson & Wilkinson, Inc., respectively, which are recorded in
the Condominium Plat Book at Book 2, Page 31, all as is more
particularly described in the Master Deed for the aforesaid
Horizontal Property Regime recorded on April 15, 1983, in the
Office of the Clerk of Court for Horry County in Deed Book 789 at
Page 362.
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aforesaid Horizontal Property Regime recorded on November 28, 1984, in the Office of the
Clerk of Court for Horry County in Deed Book 917 at Page 885.

PHASE IV - MYRTLE BEACH RESORT FIVE SEASONS CENTRE (Phase 1)

ALL THAT piece, parcel, or tract of land, situate in the County of Horry, State of South
Carolina, and Township of Socastee, situate, lying and being on the Southeastern side of U.S.
Ilighway 17 designated as Phase I of The Myrtle Beach Resort Five Seasons Centre, and
described on a plat prepared by Culler Land Surveying Co., Inc. dated June 4, 1985, also being
shown as Phase I, Myrtle Beach Resort Five Seasons Centre on a plat of 44.668+/- acres,- Lol 5
of Lakewood Plantation Property, Socastee Township, Horry County, South Carolina, dated June
10, 1982, with latest revision dated June 14, 1985, prepared by Culler Land Surveying Co., Inc.,
all as is more particularly described in the Master Deed for the aforesaid Horizontal Property

Regime recorded on June 20, 1985, in the Office of the Clerk of Court for Harry County in Deed
Book 966 at Page 654.

(Phase II)

ALL THAT piece, parcel, or tract of land, situate in the County of Horry, State of South
Carolina, and Township of Socastee, situate, lying and being on the Southeastern side of U.S.
Highway 17 designated as Phase II of The Myrtle Beach Resort Five Seasons Centre, and
described on a plat prepared by Atlantic Land Surveying Co., Inc. dated May 1, 1986, all as is
more particularly described in that First Amendment to the Master Deed for the aforesaid
Horizontal Property Regime recorded on May 29, 1986, in the Office of the Clerk of Court for
Horry County in Deed Book 1048 at Page 824.
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EXHIBIT "B"

AMENDED
BY~LAWS
OF

THE MYRTLE BEACH RESORT HOMEOWNERS' ASSOCIATION, INC.

ARTICLE I
NAME AND LOCATION

The name of the Association is The Myrtle Beach Resort

Homeowners' WAssociation, Inc., hereinafter referred to as ‘the |

"Association." The principal office of thé Association shall be
located at Highway 17 South, Surfside Beach, South Carolina, but
meetings of members and directors may be held at such places within
the State of South Carolina, County of Horry, as may be designated
by the Board of Directors.

ARTICLE II
DEFINITIONS

Section 1. "Association" shall mean and refer to The Myrtle
Beach Resort Homeowners' Association, Inc., its successors and
assigns.

- Section 2. "Member" shall mean and refer to each and every
Co-Owner at The Myrtle Beach Resort which includes (a) Myrtle Beach
Resort Horizontal Property Regime; (b) Myrtle Beach Resort
Oceanfront Spa Horizontal Property Regime; (c¢) Renaissance Tower
Horizontal Property Regime; (d) Myrtle Beach Resort Five Seasons
Centre Horizontal Property Regime.

"Voting Member" shall mean and refer to that representative
from the Board of Directors of each Individual Condominium
Agsociation who has been elected by that Board as a representative
to the Board of Directors of this Association.

Section 3. "Individual Condominium Associations" shall mean
and refer to those Asscociations at The Myrtle Beach Resort
presently including: (a) Myrtle Beach Resort Horizontal Property
Regime, Inc.:; (b) Myrtle Beach Resort Ocean Front Spa Horizontal
Property Regime, Inc.; (c¢) Renaissance Tower Horizontal Property
Regime; (d) Myrtle Beach Resort Five Seasons Centre Council of Co-
Owners, Inc. '
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Section 4. All terms and phrases used herein shall, unless
the context otherwise requires, have the same definition and
meaning as set forth in the various Master Deeds of the Horizontal
Property Regimes compromising The Myrtle Beach Resort and/or in the
South Carolina Horizontal Property Regime Act, as the case may be.

ARTICLE III
MEETING OF MEMBERS
Section 1, "Annual Meetings." The annual meeting of Voting

Members shall be held during the first six months of each calendar
year at a time and place designated by the President.

Annual meetings of the Members shall be held only if required
by a vote of the majority of the Voting Members or upon petition
signed by greater than Thirty Percent (30%) of the entire
outstanding membership. In the event the annual meeting of Members
is held pursuant to these By-Laws such meeting shall be at a time
and place designated by the President, or a majority of the Board
of this Association, or by a petition signed by a number greater
than Thirty Percent (30%) of the outstanding members.

Section 2, "Special Meetings." Special meetings of the
Voting Members may be called at any time by the President or by a
majority of the Directors of this Association. A special meeting
of the Members may be called at any time as provided for under
Section 1. for annual meetings.

Section 3. "Notice of Meetings."™ Written notice of each
meeting of the Members or Voting Members shall be given by, or at
the direction of the secretary or person authorized to call the
meeting, by mailing a copy of such notice, postage prepaid, at
least fifteen (15) days (but not more than sixty (60) days) before
such meeting to each Member or Voting Member entitled to vote
thereat, addressed to the Member's or Voting Member's address last
appearing on the books of the Association, or supplied by such
Member or Voting Member to the Association for the purpose of
notice. Such notice shall specify the place, day and hour of the
meeting, and in the case of a special meeting, the purpose of the
meeting.

Sw
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Section 4. "Quorum." The presence at the meeting of a
majority of the Voting Members, represented in person or by proxy,
shall constitute a quorum at a meeting of the Voting Members. The
presence at the meeting of a majority of the Members, represented

in person or by proxy, shall constitute a quorum at a meeting of
the Members.

Any action required by law to be taken at a meeting of the
Associlation or any action which may be taken in the meeting of the
Association may be taken without a meeting if a consent in writing,
setting forth the actions so taken, shall be signed by Voting
Members, or Members, as the case may be, holding not less than
sixty-seven percent (67%) of the entire votes entitled to vote on
the subject matter thereof and further provided the same is not
otherwise prevented by these By-Laws, the Declarations, or the
respective Master Deeds of the individual Horizontal Property
Regimes of the Myrtle Beach Resort, or the Act.

Section 5. "Proxies." At all meetings of Voting Members or
Members, each Voting Member or Member may vote in person or by
Proxy. All proxies shall be in writing and filed with the

Secretary. Every proxy shall be revocable.

ARTICLE IV

Board of Directors: Voting: Selection: Term of Office: Duties

Selection 1. The Association shall be managed by a Board of
Directors consisting of not less four (4) Directors. Each
Individual Condominium Association of the Myrtle Beach Resort shall
have a representative from its Regime as a Director on the Board of
the Association. Each Board Member of this Association shall also
be a board member of the Individual Condominium Association which
he or she represents.

Section 1.A. "Voting." Each Director is hereby assigned the
number of votes that represents the number of Apartments (whether
residential or commercial) that exists in +that Director's
Individual Condominium Association.
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Section 2. "Term of Office.” Each Director shall hold office
until the next annual meeting of Voting Members and/or until each
successor has been elected and qualified. Provided, however, that
a Director's term in office may be terminated and a successor
elected at any meeting of Members called pursuant to the provisions

in these By-Laws.

Section 3. Regular Meetings: There shall be at least one (1)
regular meeting of the Board quarterly at a time designated by the
President. The President or two (2) members of the Board may call
as many special meetings of the Board as are deemed necessary Or
desirable and in the best interest of the Association.

Section 4. Presentation of Annual Budget: The Board of
Directors shall annually, on or before November lst of each year,
prepare a budget for the upcoming calendar year to include such
sums as it deems adequate. The Board of Directors, on or before
November 1st, shall deliver the budget for the upcoming year
together with the statement of the amounts due from the Co-Owners
of the respective Regimes for that year and the date or dates upon
which payments are due from the Individual Condominium
Associations. Thereafter, should an increase or decrease be
determined appropriate by the Board of Directors in assessments to
be paid by Co-Owners, the Board shall notify all Individual
Condominium Associations at least thirty (30) days prior to the
time such assessments so changed shall be due. The Association
shall have a lien upon each apartment together with the common
elements and common surplus appurtenant thereto for payment of all
assessments not paid when due in the amount of such unpaid
assessments together with late charges thereon from the date due
together with the cost of collection thereof including a reasonable
attorney's fee.

Section 5. Notice: Notice of any special meeting shall be
given at least five (5) days previously thereto by written notice
delivered personally, or by telegram or mailed to each director at
this business address. If mailed, such notice shall be deemed to
be delivered when deposited in the United States mail so addressed,
with postage thereon prepaid. If notice be given by telegram, such

- X A - :
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notice shall be deemed to be delivered when the telegram is
delivered to the telegraph company. The attendance of a Director
at a meeting shall constitute a Waiver of Notice of such meeting,
except where a Director attends a meeting for the express purpose
of objecting to the transaction of any business because the meeting
ig not lawfully called or convened.

>
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Section 6. Quorum. At any meeting of the Directors a
majority of the Directors fized by these By-Laws shall constitute
a quorum for the transaction of business, but if less than said
number is present at a meeting, a majority of the Directors present
may adjourn the meeting from time to time without further notice.

Section 7. Voting: Any action taken at a meeting of the
Board of Directors shall be only upon the affirmative vote of 67%
of the entire votes of the Association.

Section 8. Consistent with these By-Laws and applicable

Declarations, the Board shall:

(a) transact all Association business and prescribe the rules
and regulations for the use of the assets, facilities and
property for which it is so charged and may appoint such
officers, clerks, agents, servants or employees as it may
deem necessary in its sole discretion and may fix their
duties and compensation;

(b) annually set a budget for the Association;

(c) f£fix, impose and remit penalties for violations of these
By-Laws and the rules and regulations of the Association;

(d) elect from the Board within thirty (30) days after each
annual meeting the President, Vice-President, Secretary
and Treasurer;

(e) carry out all other duties and cobligations imposed and
exercise all rights granted it by these By-Laws, the
Declaration, and the Act.

Section 9. Vacancies. Vacancies occurring on this Board of
Directors shall be filled immediately by an election of the
Director's successor by that Individual Condominium Association
which the Director in question represents. Provided, however, that
in the event of a vacancy, and prior to any election by the
Individual Condominium Association, the highest presiding officer
of the Individual Condominium Association shall automatically be a

Director and Voting Member of this Association. For purposes of
this section, the ranking of the Officers of each Individual
Condominium Association shall be in this order: President, Vice

President, Secretary and Treasurer.
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Section 10. Resignation. A Director may resign at any time by
giving written notice to the Board, the President or the Secretary
of the Association. Unless otherwise specified in the notice, the
resignation shall take effect upon receipt thereof by the Board or
such officer, and the acceptance of the resignation shall not be
necessary to make it effective.

Section 11. Compensation. No compensation shall be paid to
Directors, as such, for their services, but by resolution of the

Board a fixed sum and expenses for actual attendance at each

regular or special meeting of the Board may be authorized. Nothing
herein contained shall be construed to preclude any birector from
serving the Association in any other capacity and receiving
compensation therefor.

Section 12, Presumption of Assent. A Director of the
Association who is present at a meeting of the Directors at which
action on any Association matter is taken shall be presumed to have
assented to the action taken unless his dissent shall be entered in
the minutes of the meeting or unless he shall file his written
dissent to such action with the person acting as the Secretary of
the meeting before the adjournment thereof or shall forward such
dissent by registered mail to the Secretary ©f the Association
immediately after the adjournment of the meeting. Such right to

dissent shall not apply to a Director who voted in favor of such
action.

Section 13. Executive and Other Committees: The Board, by
resolution, may designate from among its members an executive
committee and other committees, each consisting of one or more

Directors. Each such committee shall serve at the pleasure of the
Board.

ARTICLE V
CONTRACTS, LOANS, CHECKS AND DEPOSITS

Section 1. "Contracts." The Directors may authorize any
officer or offiéers, agent or agents, to enter into any contract or
execute and deliver any instrument in the name of and on behalf of
the Association, and such authority may be general or confined to
specific instances. ’

Section 2. "Loans." No loans shall be contracted on behalf
of the Association and no evidences of indebtedness shall be issued
in its name unless authorized by a resolution of the Directors.
Such authority may be general or confined to specific instances.

Section 3. “"Check, Drafts, Etc." All checks, drafts or other

orders for the payment of money, notes or other evidences signed py
such officer or officers, agent or agents of the Association and in

6
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such manner as shall from time to time be determined by resolution
of the Directors.

Section 4. "Deposits." All funds of the Association not
otherwise employed shall be deposited from time to time to the
credit of the Association in such banks, trust companies or other
depositories as the Directors may select.

ARTICLE VI
BOOKS AND RECORDS

The books, records and papers of the Association shall at all
times, during reasonable business hours, be subject to inspection by
any member. The Articles of Incorporation and the By-Laws of the
Association shall be available for inspection by any member at the
principal office of the Association, where copies may be purchased
at reasonable cost.

ARTICLE VII
CORPORATE SEAL

The Association shall have a seal in circular form having
within its circumference the words: The Myrtle Beach Resort
Homeowners' Association, Inc.

ARTICLE VIII

These By-Laws may be amended at a regular or special meeting
of the voting Members or at a regular or special meeting of the
Members, by a vote representing 67% or greater of the total votes
of the Association. Provided, however, that any amendment to these
By-Laws shall be consistent with the Declarations of this
Association and the Master Deeds of the Individual Condominium
Associations.

ARTICLE IX
Miscellaneous

The fiscal year of the Association shall begin on the first

day of January and end on the 3lst day of December of every year, '

except that the first fiscal year shall begin on the date of
incorporation.

IN WITNESS WHEREOF, we, being all of the Directors and
shareholders of The Myrtle Beach Resort Homeowners ' As§ociation,
Inc., have hereunto set our hands this 1l6th day of april , 1991.
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WITNESSETH: MYRTLE BEACH RESORT HORIZONTAL
PROPERTY REGIME, INC.

N
g P
g
W gé . BY: ‘(-:}/é‘/)wﬁ./ g4 %/Zwﬂ/um g e
N £ James R. Brunner )
&*‘~i)yﬂ”\ &

jd%—»’ihh@z,@,\ylfzgﬂ.@/&&/' ITS: Authorized Board Representative

[

«

STATE OF SOUTH CAROLINA
PROBATE
COUNTY OF HORRY

PERSONALLY APPEARED BEFORE ME __ Judith B. Reynolds
__ , who states under oath that
(s)he saw the within named Myrtle Beach Resort Horizontal Property
Regime, Inc., by James R. Brunner, its Authorized Board Member, as
its act and deed, sign, seal and deliver the within Amended By-Laws
of the Myrtle Beach Resort Homeowners' Association, Inc. and that
(s)he with Annette Jordan witnessed the execution

thereof. T
SWORN to before me this (\‘——”)
day of ,;l)u_Q_> , 1891.

églykdﬂﬁl o’

Notary Public For South Carolina

My Commission Expires: H 359
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WITNESSETH: MYRTLE BEACH RESORT OCEANFRONT SPA z>
HORIZONTAL PROPERTY REGIME, INC,. or

.M
=0
“_ /fo//%{/z/ BY: /) /fwt é/ Shees m

» George Kldney S
) [
ﬁﬁf// 4/247 ,Qé?,%%%ﬁ%ﬁ«~ ITS: Authorized Board Representative gt

STATE OF GEORGIA )
(i ) PROBATE
COUNTY OF COBB )

PERSONALLY APPEARED BEFORE ME AdUVRF o4 @ ANV TaV)
3 , who states under oath that
(s)he saw the within named Myrtle Beach Resort Oceanfront Spa
Horizontal Property Regime, Inc., by George Kidney, its Authorized
Board Representative, as its act and deed, sign, seal and deliver
the within Amended By-Laws of the Myrtldégzach Resort meowners'

Assocition, Inc., and that (s)he withis 4&&%742/ L5

witnessed the execution thereof. /é;;7
) 4%?C7/

SWORN to before me this
[/ t#day ofih @y NiS , 1991.

7
12 %//// /7, Jf/ﬂz,

Notary Publid for BoukhyRmixia Georgia

My Commission Expires:
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P, O, Box 16669
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WITNESSETH: RENAISSANCE TOWER HORIZONTAL PROPERTY
REGIME, INC.

oo Mo M s A,

Alfred/H. Wells
(3 é /(/_',},‘ //7;//,//,/@/ ITS: Authorized Board Representative

STATE OF VIRGINIA

{Lad

COUNTY OF HENRICO

PROBATE

RSN

PERSONALLY APPEARED BEFORE ME /<’ <7;5/?7\/ 0 %‘/ﬁjﬁ//}LL

(s)he saw the within named Renaissance Horizontal Property Regime,
Inc., by Alred H. Wells, its Authorized Board Representative, as
its act and deed, sign, seal nd deliver the within

Amended By-Laws of the Myr Blach Reso\r%)meo fers' Association,
Inc. and that (s)he with (° . Yol

D2 s e witnessed the
execution thereof.

) —Tea V) ek L]
SWORN to before me this

day of 17 440/6’/54 , 1991.

2, /wu W%&/

My CO‘mmlSSiOIl Exp res: D
B Commission Expires Jure 13, 1993

/%)

, who states under oath that:
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WITNESSETH: MYRTLE BEACH RESORT FIVE SEASONS

CENTRE COUNCIL OF CO-OWNERS, INC.

o Dl o, [felss

2/3111 Hunt
C éézé%:ﬂééﬂi ITS: Authorized Board Representative

STATE OF Sowrst Oago ynis
2

PROBATE
COUNTY OF Zie#conD

—

PERSONALLY APPEARED BEFORE ME
Q_ithom 6. plle , who states under oath that
(s)he saw the within named Myrtle Beach Resort Five Seasons Centre
Council of Co-Owners, Inc., by Bill Hunt, its Authorized Board
Representative, as its act and deed, sign, seal and deliver the
withinAmended By-Laws of the Myrtle ,Beach Resort Homeowners'

Association, Inc. and that (s)he with'® ’B@N’“—lﬁ & HMM
witnessed the executicn thereof. !

A»_Aé?i%£42122b7 ><7(/ZQ§42¢4

, 1991.

SWORN to before me thig
/074 day ofbl  HPese

o Bopnlr O }/W

Notary Pu¥iic for South Carolina
My Commission Expires: 5 //&/Hos0 @)

5y

z
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o B INBMNST 321

0940



ELE Y _u_{.n__nw - 2021 Apr 30 1;56 PM - HORRY - COMMON PLEAS - CASE#2018CP2603173
m._“mm‘v_mwh%_/_._w>:. _.mw - w%@ May 24 5:09 PM - HORRY - COMMON PLEAS - CASE#2018CP2603173

0941



ELECTRONICALLY FILED - 2021 Apr 30 1:56 PM - HORRY - COMMON PLEAS - CASE#2018CP2603173

EXHIBIT B

0942



47

Parker Poe

Krista M. McGuire Atlanta, GA
Special Counsel Charleston, SC
Telephone: 843.727.2643 Charlotte, NC
Direct Fax: 843.727.2680 Columbia, SC
kristamcguire@parkerpoe.com Greenville, SC
Raleigh, NC

Spartanburg, SC
September 28, 2018
Via E-Mail and U.S. Mail

Howell V. Bellamy, lil, Esq.

Bellamy, Rutenberg, Copeland,
Epps, Gravely & Bowers, P.A.

1000 29" Ave. N.

Myrtle Beach, SC 29577

Re: Fredrick Brown, et al. v. Jeffery Richardson, et al.

ECEIVE

ocT -1 2018

9G'T 0€ JdV T20Z - A3T1Id ATIVOINOY L0313

C/A No. 2018-CP-26-03173
Dear Howell:

Enclosed for service on you, please find Defendants’ Responses to Plaintiff's Requests
for Admission of Fact.

With kind regards, | am

Sincerely yours, %

Krista M. McGuire

KMM: kxt
Enclosure

cc: Nicholas A. Rivera, Esq. (w/enc.)

PPAB 4469413v1

Parker Poe Adams & Bernstein LLP  Attorneys and Counselors at Law 200 Meeting Street  Suite 301 Charleston, 5C 29401
1 843.727.2650 {843.727.2680 www.parkaerpoe.c
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY

Frederick E. Brown, et al., Case No. 2018-CP-26-03173
Plaintiffs,

vs. RESPONSES TO PLAINTIFF’S
REQUESTS FOR

Jeffery L. Richardson, et al., ADMISSIONS OF FACT
Defendants.

Myrtle Beach Resort Homeowners’

Association, Inc.,
Nominal Defendants.

TO: HOWELL V. BELLAMY, III, ESQ., ATTORNEY FOR PLAINTIFFS:

Pursuant to Rules 26 and 36 of the South Carolina Rules of Civil Procedure, Defendants
Jeffrey Richardson, Nancy Moore, Peter Grusauskas and Jim Perkins (the “Defendants”), by and
through their undersigned counsel, hereby submit their Responses to Plaintiff’s Requests for
Admissions of Fact.

RESPONSES TQ REQUESTS FOR ADMISSIONS OF FACT

1. Admit that the Declaration of Covenants, Conditions and Restrictions for the
Myrtle Beach Resort Homeowners® Association, Inc. (“Declaration of Covenants, Conditions
and Restrictions for the Association™) dated April 25, 1991 filed of record in the Office of the
R.M.C. for Horry County in Deed Book 1465, at Page 329 (Exhibit A), are legally valid, binding
on its members, and enforceable as a matter of law by its current board of directors.

RESPONSE: Defendants admit that the document attached as Exhibit A to
Plaintiffs’ Requests for Admission is a true and genuine copy of the recorded Declaration
of Covenants, Conditions and Restrictions for the Association dated April 25, 1991 (the
“Declaration”). The validity, enforceability and interpretation of the Declaration presents

a genuine issue for trial. Defendants cannot truthfully admit or deny the validity and
PPAB 4466024v1
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enforceability of the Declaration because only the Court can make such determination,
Defendants state that the Declaration may be flawed or invalid to the extent that it exceeds
the reserved authority provided under the Master Deeds of the Regimes or for any other
reason determined by the Court. Finally, Defendants admit that, nevertheless, they have at
all times acted in accordance with and under the authority provided by the Declaration
while serving as members of the Board of the Myrtle Beach Resort Homeowners’
Association (‘MBRHOA”). A

2. Admit that the By-Laws of the Myrtle Beach Resort Homeowners’ Association,
Inc. (“By-Laws for the Association™) dated April 25, 1991 filed of record in the Office of the
R.M.C. for Horry County in Deed Book 1465, at Page 347 (Exhibit B), are legally valid, binding
on its members, and enforceable as a matter of law by its current board of directors. If you deny
any or all of said Request, please state the reason for your denial of same.

RESPONSE: RESPONSE: Defendants admit that the document attached as
Exhibit B to Plaintiffs’ Requests for Admission is a true and genuine copy of the recorded
Amended By-Laws of the MBRHOA dated April 25, 1991 (the “Declaration”). The
validity, enforceability and interpretation of the By-Laws presents a genuine issue for trial.
Defendants cannot truthfully admit or deny the validity and enforceability of the By-Laws
because only the Court can make such determination. Defendants state that the By-Laws
may be flawed or invalid to the extent that the Declaration is declared invalid in whole or
in part or for any other reason determined by the Court. Finally, Defendants admit that,
nevertheless, they have at all times acted in accordance with and under the authority
provided by the By-Laws while serving as members of the Board of the MBRHOA.

Pyt D L e

Kristz;'/I\/I. McGuire

PARKER POE ADAMS & BERNSTEIN LLP
200 Meeting Street, Suite 301

Charleston, SC 29401

(843) 727-2650

Attorney for Defendants Jeffrey Richardson,
Nancy Moore, Peter Grusauskas and Jim Perkins

September tgﬁ, 2018

Charleston, South Carolina

PPAB 4466024v1
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing RESPONSES TO PLAINTIFF’S REQUESTS
FOR ADMISSIONS OF FACT has been served upon the following counsel of record this
Qg/ﬂ:‘day of September, 2018, by placing a copy of the same in the United States Mail, first-

class postage prepaid, addressed as follows:

Howell V. Bellamy, III
Bellamy, Rutenberg, Copeland,
Epps, Gravely & Bowers, P.A.
1000 29" Ave. N.
Myrtle Beach, SC 29577

Edward D. Buckley, Jr.
Nicholas J. Rivera
Young Clement Rivers, LLP
P.0. Box 993
Charleston, SC 29402

Wé— VL&Q%

Kimberly S. NagS/, Legal Professional Assistant
PARKER POE ADAMS & BERNSTEIN LLP

PPAB 4466024v1
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PARSONS & PATAICK, P.A,

2.0, Box 15814

Sw[uds Bazct
5C 387

88 16:59

CTHEOR, the undorsignad wide alsc.cow thoiy
han:gg and. seaws the first day and date above written,

ABBIGNOR:

Attests e
ABSICNER:

THE MYRTLE BEACH RESORT

HOMEOWNERS ! Assm Iwe,
BY: - [Zads]

=y

MERIEPN

dQZ
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SiGRBEURa GF. WitnesA

Weko béfore we this e ivs,
anuary- "589.

T RUTARIALSEAL
PATAICIA A GURRECK, NOTARY PUBLIC
PIYTEBURGH, ALLEGHENY COUNTY
MY COMMISSION EXPIRES APRILA, 1990 -
Mambor, PacwAvitnia usaociaban ol Nitasies

STAYE OF SOUTH CAROLYNA
COUNTY OF HORRY % PROBATE

PERSONALLY APPEARED bafore me, the undersigned witness,
who aftex being £irst Suly sworn deposes and states that s/he
was pragent and say the whihin named THE MYRTLE BBACH RESORT
HOMEOWNERS! ASSOCIATION, INC., by #AM BROCK, sion, seal and as
its act and deed, deiiver the within written Assignment of
Rights, and thst #/he with the other subseribing witness
witnessaed tha exeoutien thereof.

vy /élazi/qéﬂ'((;taq
SWORN to before me this gL ! ? a
day of January, 1989

Notary Public -
My Commission Bxpires: S 47;

wﬁiZB&HMZQQ

e XA

6932388246 PAGE .48

8.

£21£092d0810Z#3SVO - SYA1d NOWWOD - AHHOH - Wd 842 €2 4V 1202 - @311 ATIVOINOY.LOA T3
€.T€092d08T0Z#3SVYD - SYIT1d NOWIWOD - AHHOH - INd 95:T 0€ 1dV TZ0Z - d31Id ATIVOINOY103 13

0949



WHERBAS, Assignor caused o boe reccxdad s certihe dhiter

Deed of Myrtle Beach Resort Horizents) Bropuviy Reglie (“Hyrtls
Beach Haster Deed®) whdch &8 vgroicdod 4n the OffXee of the Clerk
of Cour: f£or Horry County, South Cavelins inm Daed Bodk 750, Page
642, end which established a horizontel rsgioe Xnown ao tho
"Hyrtle Beach Resort Regima” and which is xeferred-to hexsin an

"phase I";
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-
WEEDRAA, 4ha Waghse Dred subaittad tho property more
particularly demcribad therein (the "Phese { Proparty®) to the

Myrtle Baach Resort Regime

WHEREAS, Assignor cau.ed to ke yecorded & certain Mastexr
Dead of Myxtle Bonch Resort Qnomnfront Spu Horisontal Prorarty -
. Regime (the "Ocoznfront Mastey Deed®) witich 4e vewordad with the

n haad Book

Cleck, of Court of Horry County, Houth torolina 1

HORRY COUNTY ASSESSGR 7
M2.00~01 O

Wp o, BR O Pae slms:wﬁmﬁ Lﬁ'
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1ty Qesceibalithgrean (R 0 o

Property™) to tho-Hyktle Baach Resdit ‘Ocoangrontiifpa Regixe,

WHEREAS

Resd of The aa;xhiqmca Towsr Horizontel Property Regima (the

Assignor caused to by resordsd a Certain Westey

fRensivgence Moster -Deed?) which iv recorded with the Clerk of

Court of Hoxry County, South Caroldnn in Daed Book {36, Bign &6J O ﬁ/
: AN

ard which establidhed n hoxizontal reqinz hnows a8 the W‘,\ \

FRenalesance Towsr Regime? and wouch io raieryed to heorcin es

tphase [LTY;

WHERMAS, tho Renaicrpeusce Master Doed submitted certain
proparty mere pavticularly demcribsd +hersin (the "Fhase IIX

proparty”) to the Renaissance Tover Regims;
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WHEREAS, Assignor caupod to by racorded a certain Mustar
Dard of Myrtlc Raach Resort Five Bsasons Gsntro Rorirontal
Proparty Ragike which ia recorded with the Clerk of Rourt of Horry
County, Bouth Careddna In Doed Baook 966, Tage 684, ac amandad by a
£irst smendment thersto racorded witly i‘..he erR of Horry County,

@' N
Sonth Carolina in Deed Boolt 1048, pige o24 {es wo atonded, the

sotic .20 Gorte DAL
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property Wesy el
‘Propartyl) ts maf:"y;v&:. 5

WERREAS, the-#yitle Boith Hastsr Doed, tHe Goemhfrest

Kaztor Dosd, tho -Ranaismance Magtor Daed, sad the Five Bassor

K Haotor Deed are referred to colloctively herein os the "Hewter
Dsed®;

WHERRAS , wu Phase & &ropmrty, the Phase IT Property,
the Phase II1 Proparty, snd ths Phass IV znd V Proparty ara

cellactively roferred tie herein ac tho "Regime Proparty™;

HWHERSAS, Aspignor wae {the "Declarant' as dofined in the

Mustor Dacd;

WHERSAS, Assignor xeceyxved certain righte with wrespgct
: to the Regime Property and desirss horeby %o assign thosz rights

to the Ansignaea;

WHEREAS, Asaignor resarved cartain rights «#ith respact

to tho Regime Property, including but not limited to certein

vights with respect to ethex propsrty {tho Resort Froperty";‘,

" wo.x iﬁi%ﬁ&ﬁg

F8 i 245
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Y Clerk &5 V-

* County; South Carslfna-

“WHERRRS, &thdnor'éizi,{on the date herdof. convay to
Azsigass cortnin rozd p:cpur%y w"ore partieslaray deactibad n
Exhibit & attached hereto (thu "Convaysd Property") widch 48
included within tho Raport Broperty:

GHERBAY, Bssignor sarrkrly vwned certain othar property

included within the Rewort Preparty, and such othsr propsity ox
poxtiona thersof, togather with the Conveyed Property, may now v
hersafter s owned by the Assigras {such other propsrty, togethor
with the Convayed Froperty, boing referzed to herein as the

"pProperty™);
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WHSRBAS, Assignor wishas to posign to Assicuea certain
rights, easemente and licennes rosdivas by the Asoignor uundex tho

Haster Deed, eubjact teo the tarme snd conditions set forth herain:

NOW, THERRFORE, the partians horeto egree an follous:
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S8 vei Lo p
Property’fo

& aabpments’ doross th Regies
¢ oL proyiding Acceds’ toithe Seach
£ithe Regime, Froperty, togath

2310 U Which'ds part of the’

arsg’

undsz Artiols HIY of the Hastop:Deed-to grant the aar  \nts:
describad in' subparagraph a. above to thone parscns or
entitien c}lu’gignat;gd--;n Areicle X1y R -

o. ' all.of the Aspignor's rights rezovimsd by Arxiquor
undax Artlele XVIZY Of thue Higter Dews to sdC any pagt or ail
of portiens of thu Rasart Prquuety now owned of hécoaftar
uoquirad by tud Aonigace =) fhe Resort (ag -definpd -4 the
Hanter Uedd), snaludim But hot limited to the Axniahér's
reRsTved right ¢v grint esigments for ingrass and. égrans ;
acrona nremt of the-Nagime Froperty to the Atlantic Ozesn and
ites beach; ’ '

d. sll of the Asuignor's rights rassrved undex
Article XIV of the Haktsr Desd to establish a master
hor owners gsscrirtion for the present and future ownors of
any part or sll of tha Rasort Proporty;

o, all of the Aveignor's righl, title end interest (on
& nenvexcluslve Leziz) in wnd to the aagements and licensss
veserved by ASEAGR.L \aMier Atrvicle AVIII and under Avticle
RIX of the Meater Deosd to use the heach area of the Wogima
Property;

. &ll of the Amsignor's rights under Article XIR of
the Masker Deed to convey additional propsrty locdted within
i tHe Resort Property to the xegime mnd its co-vwmere. subjoct
. ta the rastrictions mst forth in soid Article XIX.

fos punpesraam,

b. nil of tha Assidriocis. pights reserved by =,‘!\i‘mibn§r.,
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‘3. Tho rights grabtdd ‘b 'i\apiqnaé- horein are. s‘al.a.iy £
‘the bendfit of Asakgnos _dhéuiﬁrp ownary Of - BnY pest by All of "

the Peoporty,

g 4., Notwing in thde Agreemsnt shall impwse any
) obligations upon Apsignee under the Master Dasd, evoent ¥4 set
forth expressly herein, and Asstignor shall remain 1izble for the

performenca of ali ef its ob! igntione under the Haster Desd.

5, &ssignoy repxesents mnd waprants to Asyignae That

3

asaigner has good title to ths rights, cosemento snd liconsos

conveyed huerveby.
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C. Thiz Agveswenl ehall bo binding on each purty hereto

s

and such party's successors and assigns.

A’IITEST/ WITNESS: RESORT DEVELOPHENT CORPORATION
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X

STATE OF SOUTH CAROLINA )

AT NGB o303

) AFFIDAVIT
COUNTY OF HORRY )
PERSONALLY appeared before me Daniel L. Patrick, who, after being duly sworn, does state as =
follows: s
N
1. I 'am a licensed attorney in the state of South Carolina, now “of counsel” with the firm of %
Patrick and Stathos, L.L.C. 0
§o
2. The Myrtle Beach Resort project (“Resort”) located in Horry County, South Carolina ‘;:
includes four horizontal property regimes: the Myrtle Beach Resort Horizontal Property Regime ;‘;%
(“HPR”), Myrtle Beach Resort Ocean Front Spa Horizontal Property Regime ("OF Spa”), The o
Renaissance Tower Horizontal Property Regime (“RT”) and the Myrtle Beach Resort Five Seasons %z'l:
Centre Horizontal Property Regime (5 Seasons™), together with commercial properties located at 0
the entrance to the Resort and beachfront as well as the entry/exit roads at the Resort. :'E%
o<
3. The Master Deeds in Article XVII of both the OF Spa (filed in April 1983) and the RT ;’E(',
(filed in November 1984) provide that the Declarant (developer) may “establish The Myrtle Beach fg
Resort Homeowners® Association. .. and all Co-owners shall... automatically become members oz
thereof.” The Master Deeds further provide that, if established, the Master Association board shall gg
be comprised of one representative from each regime. %-u
zl_
4. By 1986 I was legal Counsel for the four regimes. g
5. By 1986 the original developer of the Resort, Resort Development Corporation f/k/a Resort

Investment Corporation, had transferred to a successor certain rights and title it held at the Resort.
Shortly thereafter the successor filed bankruptcy.

6. By February of 1987, the original developer assigned to its successor’s Trustee-in-
Bankruptcy (“Bankruptcy Trustee”) certain remaining rights it had at the Resort including the right
to establish a master homeowners’ association for the present and future owners at the Resort, as
referred to in paragraph 3 above.

7. On April 30, 1987, the four regimes, by their respective authorized representatives,
incorporated The Myrtle Beach Resort Homeowners’ Association, Inc. (“Association”).

£21€092d08102#3SY0 -~ SVAd
€.T€09¢dO8T0C#ISYO - SV

8. By assignment recorded February 3, 1989, the Bankruptcy Trustee transferred to the
Association all rights it had acquired as referenced in paragraph 6 above. In 1989 the Trustee also
transferred to the Association the commercial property mentioned in paragraph 2 above.

9. In April 1991 the Declaration of Covenants, Conditions and Restrictions (“DCCR”) of
Association and its By-laws were recorded in Horry County. The DCCR was signed by the
authorized representatives of all four regimes and by the authorized representative of the
Association.

10. 1 drafted the DCCR and By-laws (“governing documents”) according to my clients’

directions and consistent with the existing Master Deeds which require one board member from
each Regime to be on the board of the Association.
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11. Those governing documents provide for a super-majority of 67% of the voting membership
(1 elected from cach Regime and totaling 4) or a majority of all members (which total 1,010) to
take any action including without limitation, election of officers; entering into, terminating, or
altering contracts; creating new or modifying or terminating existing rules, regulations, or
procedures.

12. The super-majority provision was requested and agreed to by all board members to protect

minority interests. To reach the super-majority requires no less than 3 of the 4 voting members to
coneur.

13. The enumerated powers of the Association set out in the DCCR (Article IV) were intended
to be mandatory obligations, not optional. They include, among other obligations, employing
security services for the overall Myrtle Beach Resort project, which includes all four regimes set
out in paragraph 2 herein (DCCR 4.1(L)). From the beginning there has always been just one
security company site-wide under contract at any given time, at first through the developer and then
under the Association. In particular because of the cross-easements contained in the various Master
Deeds of the regimes for vehicular and pedestrian ingress and egress and for the use of amenities
it was reasoned that having multiple contracts for security created the risk of irreparable damage to
the Resort because of potential conflicting security rules, enforcement, and oversight. Also having
differing directions given to security from various regimes would conflict with the developer’s
design of a seamless Resort as reflected in the Master Deeds of all regimes..

14. It is my understanding that the gate pass “fee” is no longer being collected through direction
or acquiescence of the RT and OF Spa representatives on the board of the Association without the
requisite vote of the board. That fee was adopted approximately 15 years ago by the Association
board to help offset the added expenses incurred by the Association as a result of the number of
guests, including in particular, additional security costs. I am now informed that the line item for
security in the Association’s 2018 budget is substantially less than that in 2017. 1 am also informed
that, unless the gate fee is immediately restored, the Master Association will be severely
underfunded for security and with the influx of guests as high season is here will potentially cause
irreparable damage.

15. Patrick & Stathos, LLC (of which I am no longer a member, but “of counsel”) and its
predecessor (of which I was either sole owner or principle member) has continuously represented
the Master Association since its inception. To my knowledge neither the super-majority
requirement nor the mandatory obligations in the governing documents recorded over 27 years ago

have been challenged until recently.

Daniel L. Patrick

SWORN to before me this
| d fW ,
j/z, 2P,
Notayﬁublic for North Cardlina

s
Jorts P Steins
Print name of Notary Public

My Commission Expires:_3/2/22

BBl e e B ol il

9
1
1
4

JOHN P SALUTE
Notary Pubfic — North Carolina
Polk County
My Commission Expires Mar 20, 2022

(S}
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NO. 2018-CP-26-03173
)
)
FREDERICK E. BROWN, ef al., )
)
Plaintiffs, )
)
vs. )
) AFFIDAVIT OF FREDDY BROWN
JEFFERY L. RICHARDSON, et al., )
)
Defendants. )
)
MYRTLE BEACH RESORT )
HOMEOWNERS’> ASSOCIATION, INC. )
)
Nominal Defendant )

PERSONALLY APPEARED BEFORE ME, the undersigned, who being duly sworn,
deposes and states:

1. My name is Freddy Brown, I am over the age of eighteen (18) years and competent to make
this Affidavit based on my personal knowledge, experience on this matter alleged in this
lawsuit.

2. I am retired from Motion Industries, retiring after 40 years in 2015. T currently resided in

Myrtle Beach, SC at 396 Posada Dr.

(9%

['am currently the owner of units 117A in the Horizontal Property Regime (HPR) and 242B
- in the Ocean Front Spa buildings at the Myrtle Beach Resort.
4. Tam currently Board President of the HPR at Myrtle Beach Resort.
5. This Affidavit is submitted in support of the allegations contained in Plaintiff's Complaint

and their Subsequent Motions for Amended Complaint in support of plaintiff’s motion for

B e AR 1 A AT MO BB 0

pzd
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Summary Judgment as well as being in opposition to defendant Richardson’s Motion for %E

summary judgement m

BRIEF FACTUAL HISTORY OF MYRTLE BEACH RESORT REGIME §?§

6. In 1987 when I purchased my first condo at Myrtle Beach Resort, the four regimes were each e

providing maintenance for each of their buildings and common elements. Telephone and 25

. 53
Security were paid collectively by each regime on an equal pro-rata basis toward the overall

resort wide cost for both.

00 - AHHO

W
[e]

WINOD - A

7. Tn 1986, the original developer, U S Capital, and its subsidiaries. Resort Development and

Resort Investment, filed for bankruptey. The four regimes banded together, and with the

SV31d NOW
dN

€.T€092dD08T0Z#3SYO - SV

assistance of their attorney, Dan Patrick, obtained first right of refusal for the propertics
consisting of the land on Hwy 17 where the current rental office is, the cabana bar,
commercial properties in the Ocean Front Spa and the Renaissance Tower, and the property

allotted for the fifth proposed regime, which would have included a conference center.

€21€09¢d08102#3SVD -

Without the ability to borrow money to purchase the above properties, the regimes negotiated
a deal to release the first right of refusal to Ocean Lakes Campground for the Convention
Center Property in exchange for Ocean Lakes Campground financing the purchase of the
remaining properties by The Myrtle Beach Resort Master HOA. This settlement was
approved by the bankruptcy judge.

8. I was elected to the Board of the HPR in 1989 and was elected President of the Board in

1990. T have served on the HPR or the Ocean Front Spa Boards continuously since 1989.
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9.

10.

1

—

12.

As part of the bankruptey settlement, the developer deeded the properties and roadways to
the Myrtle Beach Resort, and an umbrella Association (Master HOA) was formed to own
and manage this newly purchased property on behalf of all Myrtle Beach Beach Resort
Homeowners . The Master Deed of the individual regimes aflowed for cross easements which
allowed for a seamless 32 Acre Resort.

All four Boards had input into the creation of the documents of the MBRHOA, and I was

one of the four presidents representing the HPR on the signing of the final document.

- Myrtle Beach Resort Homeowners Association (MBRHOA) was created as an umbrella or

“Master Association” as evidenced by the Articles of Incorporation filed with the Office of
the South Carolina Secretary of State on April 30, 1987 and as governed by the Master
HOA’s Declaration of Covenants, Conditions and Restrictions and By-Laws (CCRs) and
filed of record on April 25, 1991 in the Office of the Register of Mesne Conveyances
(RM.C.) for Horry County in Deed Book 1465 at Page 329 (“Master HOA’s Deélaration

and By-Laws, attached thereto™).

The Master HOA is charged with administering specified affairs of the Myrtle Beach Resort,
a resort within Horry County, South Carolina presently including: (a) Myrtle Beach Resort
Horizontal Property Regime, Inc. (“HPR™); (b) Myrtle Beach Resort Ocean Front Spa
Horizontal Property Regime, Inc.(“Ocean Tront Spa”); (c) Renaissance Tower Horizontal
Property Regime, Inc.(“Renaissance Tower™); (d) Myrtle Beach Resort Five Seasons Centre
Council of Co-Owners, Inc. (“Five Seasons Centre”), (collectively known as “Four

Individual Condominium Regimes”).
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14.

15

- During the development and discussion between the Boards and Dan Patrick the Resort

Attorney, the powers of the CCRs were clearly intended to be mandatory obligations and not
in any manner optional or allow a regime to opt out of obligatiops or contracts .

The voting powers as called out in the CCRs were clear that cach regime had an equal vote,
with any motion of business conducted by the MBRHOA requiring a vote requiring a 67%
majority. This provision was included to prevent any two regimes from passing business

without the vote of the Five Seasons Center who only have 15.8% of the total project.

- The original proposed development would have had a Fifth Regime but with the Conference

Center canceled due to Bankrupicy, we were left with only four Regimes. Therefore a 4-
person Master Board has created many deadlocks which have kept us from making decisions

relevant to the Master Board

. From inception of the MBRHOA in 1991 until roughly 2015 the CCRs and voting structure

worked well as all boards worked well together for a common purpose and scamless resort
operation. I was president in 1998 when the resorl was having continuous issues with
underage guests renting and creating both damage and loud and obnoxious behavior. A rule
requiring at least one of the guests being the age of 23 was passed, and each regime worked
to get 67% of the homeowners in each regime approve to amend or CCRs. Again, shortly
after we worked together to replace tennis courts with a Lazy River paid for by the
MBRHOA. Again, we had to get 67% of all homeowners to vote, and with each Board’s
support, we got the votes and built the Lazy River. The importance of these examples is to
show that the Boards worked together to improve the property and make us more competitive
with other properties without turf wars or favoritism towards individual regimes in the

decisions made.
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17. Starting in roughly 2015, the Renaissance Tower and Ocean Front Spa started working to

18.

undermine the powers of the MBRHOA. Their primary purpose was to weaken the powers
of the MBRHOA for the benefit of these two regimes and to reduce the overall costs of those
regimes and therefore, the costs of the individual homeowners in those regimes — at the
expense of the HPR and Five Seasons regimes. The president and MBRHOA representative
of the Renaissance Tower, who owns 30 condos primarily in the Renaissance Tower and
Ocean Front Spa, has led this constant cutting of services, interpreting that the
responsibilities detailed in the CCR’s are optional, and repeatedly moving the costs that
should be Renaissance Tower costs to the MBRHOA. This is absolutely not a difference of
opinion or failure to get along. The issue is money. Owning 30 condos as Mr. Richardson
does or more than 10 condos as another owner and Board member in the Ocean Front Spa
does, prevents their ability to make decisions that are in the best interest and for the good of
the homeowners in all regimes.

Security has been the single largest expenditure of the MBRHOA and therefore has been the
largest area of attempted cost cuiting . Since 2017, the Renaissance Tower and Ocean Front
Spa interpreted security as an optional duty of the MBRHPR and have broken the resort into
segments with each regime providing security for its own building. Therefore, we are at a
critical stage now as more and more costs are cut to the detriment of security at the entrance
gate, grounds, and individual buildings. Homeowners are upset and continuously complain.
that the loss of safety for homeowners and guests is a major problem. In reality, the cost to
the homeowners in HPR and Five Seasons increases when the costs for our individual
building security is added to current MBRHOA cost. Effectively, we are paying the more to

get less.
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19. In summary, the board of the MBRHOA has totally fallen into a dysfunctional group of four
regimes that is failing to provide a vision and to maintain at the Resort a safe environment
for our homeowners and guests. Maintaining a family-friendly environment for homeowners
and guests is crucial to the success of our homeowners as most derive income from rentals.
A fragmented security does not meet the needs nor desires of the homeowners. QOur
homeowners clearly want Myrtle Beach Resort to return to a level of Security provided prior
to 2018. Arbitrary departure from the CCR’s that successfully governed the Resort for more

than 2 decades threatens the management and admistration of the MBRHOA. Furthermore

ORI EIT BRG B 7G T AT N RRE A 5303

- A

Empress Management has failed to comply with the terms and conditions of the management

NOWINO

contract with the Master Association. Their failure to provide financial reports and minutes
has put the Representatives from HPR and Five Seasons in a position to not meet their
fiduciary obligations. While contributing and allowing this to happen and continue Ken Moss

must be replaced in order for the Master HOA to properly and legally function.

20. T affirm that the foregoing is true to the best of my personal knowledge or on information

€21€092d0810Z#3SYO - SYITd NOWWNOD
€.T€09¢dO8T0Z#3SVYO - Sv3'ld

and belief. I understand that the penalty for intentionally providing false information involves

prosecution for perjury and the penalties associated with doing the same.

FURTHER AFFIANT SAYETH NOT.

W M
Freddy By(n

SWORN to and subscribed before me this
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A3 day of April, 2021

Notary Public for %@A
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NO. 2018-CP-26-03173

HOMEOWNERS’ ASSOCIATION, INC.,

FREDERICK E. BROWN, ef al., )
)
Plaintiffs, )
)
\H ) SUPPLEMENTAL AFFIDAVIT OF
) PLAINTIFFS’ EXPERT
) OTIS ALLEN JEFFCOAT, I
JEFFERY L. RICHARDSON, ef al., )
)
Defendants. )
)
)
)
MYRTLE BEACH RESORT )
)
)
)

Nominal Defendant.

PERSONALLY APPEARED BEFORE ME, the undersigned, who being duly sworn,
deposes and states:

1. My name is Otis Allen Jeffcoat, 111, I am over the age of eighteen (18) years and
competent to make this Affidavit based on my personal knowledge, experience and training, and
expertise in the field of commercial and residential real estate law. 1 attended Princeton
University, in Princeton, NI from which I received an A.B. in Politics, magna cum Laude, in 1970.
[ received a J.D. from the University South Carolina Law Center, Columbia, SC in 1973. Iam
licensed in the States of South Carolina and North Carolina. A copy of my Curriculum Vitae
(“CV”) is attached hereto as (Exhibit “A-1”) and incorporated by reference as part of my

Affidavit.
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2. T'am not a party to the above entitled action, and I am unrelated to any of the above-
captioned members and/or partners of the various parties.

3. 1 am currently the owner of Jeffcoatlaw, LLC located in Mpyrtle Beach, SC. My
experience includes over Forty-eight (48) years in the practice areas of commercial and residential
real estate, business transactions, estate planning, probate administration, business litigation,
probate litigation, elder law, environmental law, and bankruptcy law.

4. This Affidavit is submitted in support of the allegations contained in Plaintiffs’
Amended Complaint and Motion for Summary J udgment also in opposition of the Defendant
Richardson’s Motion for Summary Judgment.

RELEVANT FACTUAL BACKGROUND

5. The Master HOA is an umbrella or “Master Association” charged with
administering the affairs of Myrtle Beach Resort, a resort within Horry County, South Carolina,
consisting of the Myrtle Beach Resort HPR, Ocean Front Spa HPR, Five Seasons HPR and
Defendant Renaissance Tower (collectively “Regimes.”)

6. The Master HOA was created as an umbrella or “Master Association” as evidenced
by the Articles of Incorporation filed with the South Carolina Secretary of State on April 30, 1987
and as governed by Declarations of Covenants, Conditions and Restrictions filed April 25, 1991
in Deed Book 1465 at Page 329 (“HOA Declaration.”)

7. The aforementioned Regimes, including Renaissance Tower, agreed to Master
HOA'’s creation and to be bound by its HOA Declaration.

8. In addition thereto, the authority of the Master HOA, stems from, and is in
accordance with the individual Master Deeds of the aforementioned Regimes which specifically

reserves to the developer the right to establish the HOA.

Page 2 of 15
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9. Moreover, all developer’s reserved rights were assigned to the Master HOA by that
Assignment of Rights dated January 27, 1989 and recorded February 2, 1989 in Deed Book 1284
at Page 239.

10.  The Defendant Renaissance Tower is subject to the HOA Declaration and By-

Laws.

RELEVANT PROVISIONS OF THE MASTER HOA’S
DECLARATION AND BYLAWS

11.  Insofar as it is relevant to the assertions in this Complaint, Article I defines certain

terms used in the Master HOA’s Declaration as follows:

a. 1.1.0° “Act” shall mean the South Carolina Horizontal Property Regime
Act, Title 27, Chapter 31, and Code of Laws of South Carolina, 1976, as
Amended;

b. 1.1.2 “Assessment” shall mean and refer to a share of the Common

Expenses, capital improvements or other charges from time to time assessed
against Co-Owners in the manner herein provided;

c. 1.1.3 “Association” shall mean and refer to the Myrtle Beach Resort
Homeowners Association, Inc., a South Carolina non-profit Corporation;

d. 1.1.4  “Board of Directors” shall mean and refer to the Board of Directors
of the Association, which is the governing body of the Association;

e. 1.1.5 “By-Laws of the Association” shall mean and refer to those By-
Laws of the Myrtle Beach Resort Homeowners Association, Inc., which
govern the administration and operation of the Association, as may be
amended from time to time, which By-Laws are attached as Exhibit “B” to
this Declaration;

f. 1.1.6  “Commercial Unit” shall mean and refer to any unit designated as
commercial space in the Master Deed of the appropriate Condominium
Association;

g. 1.1.7 “Common Areas” means as defined in the Individual Condominium

Associations’ respective Master Deeds;

h. 1.1.8 “Common Expenses” shall mean and refer to all expenditures,
including debt retirement, capital improvements, and operating expenses,

Page 3 of 15
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lawfully made or incurred by or on behalf of the Association, together with
all funds lawfully assessed for the creation or maintenance of financial,

equipment, or material reserves consistent with the provisions and intent of
this Declaration; and

1.1.9 “Condominium Association” or “Individual Condominium
Association” shall mean and refer to the four individual horizontal property
regimes making up the Myrtle Beach Resort including the Myrtle Beach
Resort Horizontal Property Regime (Phase I); Myrtle Beach Resort
Oceanfront Spa (Phase II);Renaissance Tower Horizontal Property Regime
(Phase I1I); and they Myrtle Beach Resort Five Seasons Centre (Phase IV).

12, Article V discusses the covenant for assessments as expressed in the Master HOA’s

Declaration as follows:

a.

5.1 Creation of the Lien. Each Individual Condominium Association
together with each Co-owner is deemed to covenant and agrees to pay to
the Association Assessments for the Association expenses including
common expenses as provided for herein. (Eniphasis added).

Such assessments, together with interest, costs, and reasonable attorney’s
fees for the collect on thereof shall be a charge on any Dwelling Unit or
Commercial Unit, and shall be a continuing lien upon it, until full payment
of such Assessment is made a Co-owner shall become liable for payment of

Assessments upon issuance of a Statement of Assessments by the
Association.

On any Assessment that remains unpaid for over ten (10) days after its due
date, at the sole discretion of the Board, a late charge not to exceed Ten and
No/100 ($10.00) or Ten Percent (10%) of the amount due, whichever is
greater, shall also be due and payable to defray the expense of late
collection.

Further, the Association shall have a lien on each Dwelling Unit or
Commercial Unit together with the common elements appurtenant thereto
in the amount of each Assessment not paid when due as provided herein,
which may be collected and/or the lien foreclosed upon as provided in the
South Carolina Horizontal Property Regime Act. Reasonable attorney’s
fees incurred by the Board incident to the collection of such Assessments
or the enforcement (including but not limited to foreclosure) of such lien
and all other charges allowed by the Act shall be payable by the delinquent
Co-owner and secured by such lien. The Board may take such action as
it deems necessary to collect Assessments as provided in the Act and further
may settle and/or compromise same if deemed in its best interest.
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No Co-Owner may exempt himself from liability for his share of the
Assessments by waiving the use or enjoyment of any of the common
elements. (Emphasis added).

5.2 Association Assessments may be assessed directly to the Co-
owners or may be collected by the Individual Condominium Asseciations
at the discretion of the Board. The assessments levied by the Association,
as well as the manner of collecting same, shall be determined by the Board
of Directors at a regularly scheduled or at a special meeting and the approval
of the budget for the Association shall require the vote of 67% or more of
all Voting Members of the Association. (Emphasis added).

5.3 Allocation of Assessments for budgeted expenses shall be allocated
and assessed as follows: Myrtle Beach Resort Horizontal Property Regime
(Phase 1) -24.8515%; Myrtle Beach Resort Ocean Front Spa Horizontal
Property Regime -26.8317%; Renaissance Tower Horizontal Property
Regime, Inc. (Phase IIl) - 32.3762%; and Myrtle Beach Resort Five
Seasons Centre Council of Co-Owners, Inc.(Phase I V) — 15.9406%.
(Emphasis added).

13.  Insofar as it is relevant to the assertions in this Complaint, Article I defines certain

terms used in the Master HOA’s By-laws as follows:

a.

“Association” shall mean and refer to 27. The Myrtle Beach Resort
Homeowners’ Association, Inc., its successors and assigns.

“Member” shall mean and refer to each and every Co-Owner at The Myrtle
Beach Resort which includes (a) Myrtle Beach Resort Horizontal Property
Regime, Inc.; (b) Myrtle Beach Oceanfront Spa Horizontal Property
Regime; (c) Renaissance Tower Horizontal Property Regime; (d) Myrtle
Beach Resort Five Seasons Centre Horizontal Property Regime.

“Voting Member” shall mean and refer to that representative from the Board
of Directors of each Individual Condominium association who has been
elected by that Board as a representative to the Board of Directors of this
Association.

“Individual Condominium Associations” shall mean and refer to those
Associations at The Myrtle Beach Resort presently including: (a) Myrtle
Beach Resort Horizontal Property Regime, Inc.; (b) Myrtle Beach Resort
Ocean Front Spa Horizontal Property Regime, Inc.; (¢) Renaissance Tower
Horizontal Property Regime; (d) Myrtle Beach Resort Five Seasons Centre
Council of Co-Owners, Inc.
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14.  Article IV of the By-Laws discusses voting, selection, term of office, and duties of

the Board of Directors for the Master HOA. Article IV provides in pertinent part:

Section 1. The Association shall be managed by a Board of Directors
consisting of not less than four (4) Directors. FEach Individual
Condominium Association of the Myrtle Beach Resort shall have a
representative from its Regime as a Director on the board of the Association.
Each Board Member of this Association shall also be a board member of
the Individual Condominium Association which he or she represents.

Section 1.A. “Voting.” Each Director is hereby assigned the number of
votes that represents the number of Apartments (whether residential or

commercial) that exists in that Director’s Individual Condominium
Association.

Sectjon 7. Voting: Any action taken at a meeting of the Board of Directors

shall be only upon the affirmative vote of 67% of the entire votes of the
Association.

Section 8. Consistent with these By-Laws and applicable Declarations, the
Board shall:

a. Transact all Association business and prescribe the rules and
regulations for the use of the assets, facilities and property
for which it is so charged and may appoint such officers,
clerks, agents, servants or employees as it may deem
necessary in its sole discretion and may fix their duties and
compensation;
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b. Annually set a budget for the Association;

c. Fix, impose and remit penalties for violations of these By-
Laws and the rules and regulations of the Association;

d. Elect from the Board within thirty (30) days after each
annual meeting the President, Vice-President, Secretary and
Treasurer; and

e. Carry out all other duties and obligations imposed and

exercise all rights granted it by these By-Laws, the
Declaration, and the Act.

Page 6 of 15
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RELEVANT BACKGROUND

15, This action was commenced by Plaintiffs derivatively on behalf of the Master HOA
on May 24, 2018, by the filing of their Verified Complaint seeking relief from the Court regarding
their Ultra Vires and Breach of Contract Claims (“Personal Claims™) against the Defendants and
also seeking Declaratory Judgment Relief, among other things, that the Defendants have
affirmative duties under Master HOA’s governing documents regarding administration and

management of the Myrtle Beach Resort Property.

16.  The Master HOA is a Master Umbrella Association (“Master Association”) charged
with certain affirmative duties related to the administration and management of Myrtle Beach
Resort. Specifically, Article IV of the Declaration for the Master Association addresses the

Board’s affirmative duties under Section 4.1. This section provides:

The Association, acting through the Board of Directors, shall also have the power
to: (a) maintain all streets and roads within the Property, including cleaning and
periodic resurfacing; (b) provide for all refuse collection (c) obtain, for the benefit
of the Property, by purchase, lease or otherwise, as deemed proper by the Board of
Directors, cable or master television service and telephone service; (d) maintain the
oceanfront area; grant easements, rights-of-way or strips of land, where necessary,
for utilities, and sewer facilities and other services over the Common Areas to
service the Property; (e) grant easements, rights-of-way or strips of land, where
necessary, for utilities, and sewer facilities and other services over the Common
Areas to service the Property; (f) maintain such policy or policies of liability and
fire insurance with respect to property owned by the Association; (g) employ or
contract with a management company to perform all or any part of the duties and
responsibilities of the Association, including further duties and responsibilities
which may be delegated to the Association by the Individual Condominium
Associations and to equitably apportion assessments of same; (h) install and
maintain security devices, detectors and communication facilities and contract
Sfor employment of security services, guards and watchmen for the project, . . .
(Emphasis added.)

A true and correct copy of the Declaration and By-laws are attached hereto as
Exhibit “A” and incorporated by reference.
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SUMMARY OF APPLICABLE LAW

It is my opinion that the following legal authorities are relevant to the rights and obligations

of the parties to this transaction.

L. The Declaration and By-Laws impose affirmative duties upon Defendants.

17. South Carolina law requires that restrictive covenants such as the Declaration and
By-Laws be read as a whole. When the document is construed to give effect to all provisions,
Article IV Section 8(e) of the By-Laws mandates that the powers enumerated in Article IV of the
Declaration be carried out by the Association acting through the Board of Directors.

18.  Restrictive covenants are contractual in nature and bind the parties thereto in the
same manner as would any other contract. Queen's Grant II Horizontal Property Regime v.
Greenwood Development Corp., 368 S.C. 342, 361, 628 S.E.2d 902, 913 (2006) (citing 20 Am.
Jur. 2d Covenants, Conditions, and Restrictions § 1 (2005)). The paramount rule of contract
construction is to ascertain and give effect to the intent of the parties as determined from the whole

document. RV Resort and Yacht Club Owners Ass'n, Inc. v. BillyBob's Marina. Inc., 386 S.C. 313,

321, 688 S.E.2d 555, 559 (2010) (citing Taylor v. Lindsey, 332 S.C. 1, 4, 498 S.E.2d 862, 863—64
(1998)). Where the agreement in question is a written contract, the parties’ intention must be
gathered from the contents of the entire agreement and not from any particular clause thereof.

Thomas-McCain, Inc. v. Siter, 268 S.C. 193, 197, 232 S.E.2d 728, 729 (1977) (citing Bruce v.

Blalock, 241 S.C. 155, 127 S.E.2d 439 (1962)). The specific words and phrases of a covenant
cannot be read exclusive of other contractual provisions. 20 Am Jur 2d Covenants, Conditions,
and Restrictions § 15. In interpreting any single provision in a covenant, the entire agreement must
be viewed as a whole. [d. Wherever possible, a covenant should be construed to give effect to all

of the provisions and to avoid rendering any provision meaningless. Id. Documents will be
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