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THE COURT:  We are here today to hear the Defense

motions and the Plaintiffs responses.  Ms. Jones, you are

going to go first?

MS. JONES:  Yes, sir.

THE COURT:  If you wouldn't mind, just give me a

little bit, I am somewhat familiar with the case but are

there any new events that have occurred in the last few

weeks?

MS. JONES:  Not in this case, Your Honor, lots in the

Family Court case.  But in this case, no sir.

THE COURT:  All right.  Well, I will be happy to hear

from you.

MS. JONES:  Thank you, may it please the Court?

THE COURT:  Yes, ma'am.

MS. JONES:  Your Honor, I have gotten a little bogged

down and I am sure the Court has too in all of these

briefs.  And I think it is important for us to pull back

and maybe ask ourselves three questions.  What do we have

here, where is this headed and what does Ms. Smith really

want.  If we start with just the basic, what do we have

here.  What we have are husband and wife who are co-owners

of an LLC that is a real estate company.  It is not, it is

not a complex asset.  These folks are real estate agents,

Mr. Smith is the broker in charge of the company.  They

determined that their marriage was over and almost a year

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ROA 0491

ROA 0491



     3

ago Ms. Smith filed a complaint in Family Court for

divorce.  And in that complaint she alleged that Family

Court was the proper jurisdiction for the divorce matter.

This is a significant representation that she made and we

answered and counterclaimed and also took the position

that Lexington Family County, Family Court is aware of

where we need to be.  It is significant, Your Honor,

because of our Family Law statute which I am sure the

Court has read, cited in our brief.  But it helps me

sometimes to just read the statute on its own.  And the

statute is section 20-3-630 and it defines marital

property.  And marital property in Family Court has a very

broad definition.  It is any property acquired by the

parties during the marriage regardless of how it is

legally titled, regardless of how it is legally titled.

And that is significant, Your Honor, because what these

two did when they entered into a Family Court case and

what we have here is typical marital assets like homes and

retirement accounts.  But they have squarely placed this

entity, Southern Collection, in the jurisdiction of the

Family Court.  And that is the very normal, that is very

normal.

THE COURT:  If I understand, two people become

married and then they start an LLC or an S Corporation, or

a Limited Liability Partnership, whatever; you are saying
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that is a normal occurrence in Family Court?

MS. JONES:  It is and it is presumed to be a marital

asset.  That is the floor.  In fact, if either party

wanted to take the position that this LLC was not a

marital asset there would be a burden of proof that they

would have to establish at the final merits hearing of

their divorce case.  And I don't believe that either of

these two are taking that position because to divest this

company from a marital asset label, these two would have

to indicate that it was inherited, that it was gifted from

somebody or that it was owned by one of them before they

got married.  None of that is true.  So this asset is

absolutely a marital asset and within the exclusive

jurisdiction of Family Court.  It absolutely is.  We are

about a year into the case and it has proceeded normally.

And what I mean by that, Judge, is we have a typical

restraining order which tells husband and wife, you may

not divest of marital assets; you may not harm marital

assets and an example of that would be allowing the

marital home to fall in disarray.  Another example in this

case would be destroying the company, doing things to harm

the company.  Things like, one of them took a billboard

out and said, Southern Collections is a terrible real

estate company.  Don't ever go there.  That would be

destroying a marital asset.  They have been living under
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this restraining order for some time and you have in your

materials, from me we have a pending contempt action

against wife because we believe she has violated that

provision through her actions.

THE COURT:  Is that the motion that is scheduled for

August 23rd?

MS. JONES:  No sir, it is called a petition for

contempt which is different than a motion and the petition

for the contempt, we asked the Family Court to receive

information about wife's activities within the business

and punish her for trying to harm the business.

THE COURT:  Okay.  I say that because I thought I

read somewhere that a hearing in Family Court is scheduled

in August.

MS. JONES:  It is, Your Honor, and that is the next

question, where are we headed.  Well, August 23rd, we have

several hearings scheduled.  And the first that I believe

is going to be heard that day is our motion, husband has

filed a motion to ask the Court to issue more specific

restraining orders as to wife.  In other words, we have

asked the Court to order her not to sabotage the company.

We have asked the Court to make her return all of the

furniture she took out of the lobby.  We have asked her to

stop trying to get closing attorneys to divert, commission

wires to other places other than the brokerage which is a
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violation of the regulations at --

THE COURT:  Just so I am, just so I can understand

the, what you are essentially saying is, they have agents

who work for them and when they make sales, a

commissioning theory goes to the LLC.

MS. JONES:  Yes, sir.

THE COURT:  And so you are, we are not getting into

this today but what, you are talking about if there are

allegations that someone were diverting those commissions

away from the LLC?

MS. JONES:  Yes, sir.

THE COURT:  Okay.

MS. JONES:  So our motion on the 23rd would be to

address our allegations that some of that has been going

on.  There are other things that we have listed in this

August 23rd motion that we are asking the Court to do.

One of them is to name Southern Collection, LLC as a party

Defendant.  I am not sure we need to do that anymore.  And

here is why.  Ms. Smith has essentially divested herself

as a member of the LLC.  So while she is still and Mark

can talk more about that, Mr. Goddard, in a moment.  But

while she is still a co-owner of this company, I don't

know that she has any authority to manage it anymore.  And

my goal in having the entity named was to make very clear

to Ms. Smith what would be permissible within her role as
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a member of the LLC.  But on the same day, Your Honor, Ms.

Smith has a motion.  And in her motion she is asking the

Court to give her permission to supplement the original

complaint she filed nearly a year ago --

THE COURT:  To be clear, you mean the Family Court?

MS. JONES:  In the Family Court, asking for

permission to revise that complaint and in that complaint

change her mind which is now to take the position that the

business entity should not be within the jurisdiction of

the Family Court.  And she is asking permission to amend

her complaint to ask, to ask the Family Court, can we take

this marital asset out of the Family Court so that we can

proceed in another venue.  That is what she is asking.  We

are like, and I mentioned this in our virtual hearing,

Judge; we are not just cart before the horse here today.

We are like, haven't cut the trees down to make the cart,

to build the cart to pull behind the horse.  We are so far

removed from this lawsuit being filed because Ms. Smith

hasn't even been given permission to ask to do that.  And

I don't believe she will be permitted to do it.  I don't,

we are way into this case, we have forensic accountants on

both sides; we are trying to schedule a mediation.  And

the law is clear.  And we prepared this morning, and I

don't know if the Court has seen it yet because it just

got filed this morning.  If I may approach?
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THE COURT:  Yes, ma'am.

MS. JONES:  This is our return to the, to Ms. Smith's

brief.  And it describes, Your Honor, how in Family Court

--

THE COURT:  I have not read it.

MS. JONES:  Yes, sir.  And it is pretty straight

forward but it describes how in Family Court the

presumption is marital and that is a presumption that Ms.

Smith would have to rebut, if she wanted to, if she were

able to prove that the asset was non-marital maybe then

this Court would have jurisdiction over the asset.  But

she hasn't even asked to do that.  Ms. Ballard, in her

memo, seems to make two points.  And the first she makes

is, no temporary order has been issued stating that this

business is a marital asset.  Well that is a fallacy on

two counts.  Number one, a temporary order would never

include a final designation such as that.  That is not

what temporary orders are for.  But number two, it is not

even necessary because it is already presumed.  It is

already a marital asset, it is already within the

jurisdiction of the Family Court.  Family Court doesn't

need to say it.  It is already there.  The other argument

she seems to be making is that she now wishes to have a

jury trial and she can only be afforded a jury trial on

these issues in Circuit Court.  It is interesting to me
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that that is our eleventh hour argument because almost a

year ago Ms. Smith filed an action in Family Court, a

non-jury court asking for relief declaring that it has

jurisdiction over the issues of this marriage.  Then this

action was filed and if you look at the original

complaint, non-jury, asked again for non-jury.  And I

believe it is a bit contrived now at this eleventh hour to

try to seek a jury trial in some effort to get her foot in

the door and avoid the jurisdictional arguments that are

such a concern for them.  So where is this headed.  Your

Honor, I would like to talk about where this is headed in

Family Court and why this Circuit Court case cannot

continue and it needs to be dismissed or at a minimum,

stayed.  In Family Court, if we are not able to resolve

this case at mediation we will go to a merits hearing.

And at that merits hearing the Family Court will have the

authority to award someone this business.  They will.  And

if the Family Court, when taking into consideration all of

the assets and the debts of the marriage, they will

essentially make two lists.  Everything of value, all of

the debt, there will be a net number and it will get

divided.  But this business will not be carved out and

considered separately.  It will be in a pile of assets and

debts; it will be evaluated and cobbled up.  And the

Family Court has the authority to award this asset to one
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of these parties and require that person to pay out the

other party.

THE COURT:  As you put it to me, this is a normal

occurrence with Family Court.

MS. JONES:  Normal.  And I would like to pass a case

up, Your Honor, called the Moore case.  May I approach?

THE COURT:  Yes, ma'am.  Of course.

MS. JONES:  Your Honor, the Moore case is a long case

and it talks mostly about personal good will and other

types of good will in a business evaluation.  But it

demonstrates one of the things that Family Court can do.

In the Moore case, husband and wife owned a light fixture

company together, they were equal owners.  And the Court

gave the business to the wife and ordered her to buy out

the husband.  That was the ruling.  That is not what they

fought about.  What they fought about was how much was it

worth because personal good will, this is an interesting

point that I would like the Court to hear because it

points to where we are headed.  Ms. Smith has divested

herself from this LLC and has gotten another job,

apparently, is not a realtor in this company anymore.  She

no longer --

THE COURT:  She disassociated herself?

MS. JONES:  Disassociated herself.  She no longer

works at Southern Collection, LLC.  That is fine with us
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in Family Court because Mr. Smith is still rocking along

broker in charge, running the business, it is going fine.

If we can't resolve the case in a year Ms. Smith is going

to have a very hard time proving that this entity is

anything but personal good will.  And that is very

important because personal good will is non-marital.

Personal good will means if I leave my law office, walk

out onto the street and leave the building and the

structure, is it the same place, do the same clients come

there.  If the answer is no then the law firm's mostly

personal good will that I carry with me where ever I go.

So I am not sure why she is doing this and that is why,

the question is, what does she want because the case that

she has filed in Circuit Court, Your Honor, is to dissolve

the LLC, to dissolve it.  And I realize if she prevails in

this action and Mr. Goddard can speak more to this, she

expects a payout for whatever this LLC is worth and she

expects that payout to be carved out from what will happen

in Family Court.  Because in Family Court, Family Court

Judge is going to consider debt too.  And both of these

folks have considerable tax liabilities that is a marital

debt.  But if she gets to come here and do it this way

this Court won't consider tax liabilities, personal tax

liabilities.  But where we are headed in Family Court, in

Family Court the entity will not be dissolved, the entity
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can still be an ongoing concern.  I don't understand why

it is so important to her that this man's livelihood, that

the name that he has been associated with for so many

years, the name that has such a good reputation in this

community no longer exist.  And that is what she is trying

to do in this case.  The short answer, Your Honor, is she

doesn't have subject matter jurisdiction to do any of it

because Family Court hasn't divested a subject matter

jurisdiction.  If she were to proceed then, you know, she

would be throwing a Circuit Court party and we will come

to the party.  And what that would be like is

counterclaims to address all of the behaviors that we

believe that she has participated in to harm this company.

But we don't want to do that because we believe that

Family Court can handle all of that and they do every day.

One of the arguments that she makes is that she believes

my client's parents are holding assets of the marriage.

Well that is something that a Family Court Judge deals

with every day because, first of all, we deny it.  But,

secondly, if it were true, if it were true that one party

took $80,000.00 dollars and parked it with a non-party to

the case, those third parties get brought into Family

Court actions all the time.

THE COURT:  Would that be on the basis that they are

potentially holding marital assets?
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MS. JONES:  That is right.  That is right.  So if Ms.

Smith thinks that that is happening, she has a remedy for

that in Family Court.  If she thinks that he is diverting

money that is owed to her she can seek relief in Family

Court.  Surely, nothing --

THE COURT:  Third parties in Family Court as well?

MS. JONES:  Sir?

THE COURT:  Could they be made parties in Family

Court?

MS. JONES:  Absolutely, it happens all the time. 

There is a case called Stone -- restaurant called the Boat

House down at the beach, I am sure you have been there,

Judge.  There is a case called Stoney, it has gone up on

appeal many times and a brother got brought into the case

because he co-owns the restaurant with husband.  And he

was right there through the end of the trial, part of that

case.  It is a convoluted case.

THE COURT:  I am aware of instances where a

shareholder or property LLC has multiple owners too, which

are husband and wife, other parties get brought in because

of their, or something --

MS. JONES:  That's right.

THE COURT:  But even if they are not corporate

partners, that may not be the right word to use but even

if they are not partners or otherwise involved with a
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corporate entity, they are just a third party, holding

what could be described as marital assets.

MS. JONES:  That's right.

THE COURT:  So can be made a party in the Family

Court.

MS. JONES:  That's right and what happens in that

situation, such as let's presume for instance, that Mr.

Smith and his wife don't own this company together.  That

he owns it with Mr. Goddard.  The company could be brought

in as a party in the divorce case, and Mr. Smith's share

of the company is a marital asset.  Now in that case what

a Court would do is evaluate the value of Mr. Smith's

share and if he wishes to keep it, which he obviously

would, he owns it with Mark Goddard, he is not wanting to

divest of all of this, then he has got to pay her back.

That is how it works.  Usually there are other assets that

can be shifted around to take care of that.  Last, Your

Honor, in her memo in opposition Ms. Ballard is citing

cases from West Virginia and Alabama.  And I would argue,

Your Honor, that those are not even persuasive here

because I don't believe that the West Virginia Family Law

statute defines marital assets as broadly as we do, first.

Second, in the Whitaker case, that is not at all similar

to what is happening here.  In the Whitaker case, husband

and wife reached an agreement where husband agreed to
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divest of a non-marital asset and then later there is a

dispute about it.  And that is why subject matter

jurisdiction became an issue in that case because they did

deal with a non-marital asset and then one party tried to

find the other in contempt over a non-marital asset.

Really not similar at all to what is going on here.  So we

would ask the Court to dismiss this case and allow the

Family Court case to proceed.  This has been a very

expensive enterprise for these folks.  I am perplexed as

to what the goal is.  If the goal is to destroy the

company, you know, I don't understand that.  Because if

what she wants is to be bought out for a fair price, she

can get that in Family Court.  But the goal to destroy the

company all together, take the name and it not be his

livelihood and he is a very well known fellow in this

town, and it not be what he is known for, there is sort of

a menacing tone to that that I don't understand.  Thank

you, Your Honor.

THE COURT:  Mr. Goddard, I suspect a lot of your

argument is going to be the same.

MR. GODDARD:  Yes, Your Honor.  And I am going to do

my best not to kind of replow the ground.  I think that it

is important in looking at this is the timing of

everything is very important.  And I think the case law

and the statutes make that clear.  Yes, the Family Court
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has exclusive jurisdiction over marital assets.  However,

there is an exception that is, that is in the case law, is

if the Circuit Court case is filed first.  Okay.  That

case and it says in the Gilley case, that once subject

matter is vested in a court, is not going to be divested.

She had the opportunity in this case to file this

complaint 13 months ago and invest this Court with

jurisdiction to hear this matter.  The Gilley case has

that exact scenario.  Husband files in Circuit Court for a

partition action, wife, well, I may have, one way or the

other, the spouse then goes to Family Court and seeks to

have the equitable distribution occur and say that, and

moves into Circuit Court for lack of subject matter

jurisdiction.  The Supreme Court said in that case, no.

Subject matter jurisdiction vested on the filing of the

original complaint.  We have the opposite case in this

case but the same facts.  The Family Court vested,

jurisdiction was vested upon filing of the divorce

petition, specifically asking for the equitable division

of assets and asking for them to consider these business

assets.  What, they are now asking them to divest the

Family Court of jurisdiction after it has already

established jurisdiction.  And the case law is clear, you

cannot do that, Your Honor.  The Gilley case is also,

very, illustrative in this action as well because they
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come out and say, well, Family Court can't consider now

marital assets.  And in that case it says, well, this

undivided interest was a non-marital asset.  They can't

consider that, they can't apportion that so it's proper in

Circuit Court.  Because that was all part of an

anti-nuptial agreement to remove that from the marital

asset.  There is no such agreement in this case, there is

no such exception to any of the marital assets.  This is

the distributional interest of this LLC is a personal

property that is marital asset.  Your Honor, finally, the

Gilley case says, partition actions are exclusively within

the jurisdiction of the Circuit Court.  The Family Court

cannot partition property.  There is no statute giving the

Circuit Court exclusive jurisdiction over the

apportionment of these business assets.  Although

Plaintiff tries to argue the Circuit Court has exclusive

jurisdiction, they are trying to combine multiple

different parts of that statute, Your Honor, to do so.

Importantly, this case, the dissolution cause of action is

under 33-44-801.  And 801 says specifically, a judicial

decree is necessary in order to dissolve a company under

certain, one, two, three, four; certain actions of the

members.  It says judicial decree.  803 of that statute

says the Circuit Court has jurisdiction to oversee the

winding up of the company after dissolution.  That is a
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big, big issue there.  It is after the dissolution, Your

Honor.  The judicial decree, it does not, to find to

dissolve the company doesn't have to occur in Circuit

Court, it can happen somewhere else.  What is really

confusing in all of this --

THE COURT:  You are telling me the Family Court can

dissolve a company?

MR. GODDARD:  The Family Court cannot issue the

judicial decree.  Under 801 it says, judicial decree.  It

does not, where as other statutes specifically list

Circuit Court, that statute does not.

THE COURT:  Do you have a case that cites that

statute as being used for the purpose of a judicial decree

to dissolve a limited liability company?

MR. GODDARD:  I do not have a case law that says

that.  No, Your Honor.  

THE COURT:  Well, keep going.

MR. GODDARD:  What I think is even more important,

whether you can dissolve or not dissolve, let's look at

what the complaint actually asked at the end.  It asked to

go under Rule, under Article 7, for the valuation and the

purchase of this asset.  That's what she really wants.

The attorney fees section at the end and the wherefore

section says, under Article 7 they want to issue attorneys

fees.  Well, all Article 7 has to do is, the purchase of
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that distributional interest, what is the fair market

value and what can be paid to them.  That absolutely is

done in Family Court.  Your Honor, they can, these Family

Court, just like Ms. Jones said, the Family Court

absolutely will apportion the assets and make one person

buy them out.  That is all that is really being done here.

They have the right to do that.  Your Honor, I do want to

touch base briefly on the two cases, the two out of

jurisdiction cases, the Whaley case and the Whitaker case.

I join Ms. Jones argument that, first of all, the Family

Court jurisdiction issues are different.  I will let her

speak on that like she did.  What is also important is,

the LLC Act, these are all State Acts, Your Honor, they

are all different and their implementation is all

different.  Although the, the South Carolina statute is on

its own and has its own interpretations.  So I agree with

Ms. Jones that the Whaley and Whitaker case, Whitaker

cases are not persuasive.  The last case cited by

Plaintiff is the Palmetto Wildlife Extractors case.  And

that is important, two partners not married.  So obviously

the Family Court would not have jurisdiction to hear that

anyways.  All the Palmetto Extractors case says is, an

arbitrator cannot rule on a judicial dissolution because

the statute is clear that judicial decree is necessary.

It does say in that case that a Circuit Court needs to do
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that.  However, Your Honor, that case would have no reason

to bring Family Court jurisdiction into the consideration

because these are unmarried parties.  Your Honor, I think

it is clear that these are marital assets.  These same

disputes are happening in Family Court.  I think what is

important to understand, to realize in this, is there is a

reason why we don't want to have competing arguments.

Through judicial efficiency, we are going to have -- if

this stays you are going to have the same counterclaims,

the same actions, all have to be litigated in this case as

they are already being in Family Court because the issues

are not separate, they are all the same actions, Your

Honor.  And they are all, her actions outside of, her

personal actions damaging the company are the same ones

damaging individually and would be heard in both the

Family Court and in this case, the same the other way.  I

think, Your Honor, it is clear that the jurisdiction is in

the Family Court and this case should be dismissed and

allowed to proceed in that realm.  Thank you.

THE COURT:  Okay.  Ms. Ballard.

MS. BALLARD:  Thank you, Your Honor.  Desa Ballard

and Haley Hubbard representing Emily Smith who is here

with us today.  Your Honor, I told you last time we talked

about this in our virtual hearing, that we are asking a

question that has not been asked before.  And I think the
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most important statute for Your Honor to be aware of is in

the LLC section which is, and we cited this in our brief,

33-44-201 which says that a limited liability company is a

legal entity distinct from its members.  In other words,

whoever its members are and whatever their other disputes

might be, this code section, this code title and chapter

govern all of the dealings in an LLC.  Now I will tell you

how we got here.  We got here because the Family Court on

two occasions refused to deal with anything about the

business of the company.  And we have a client who has

been unable for a year to get any relief whatsoever from

the Family Court regarding her income, her business, her

ability to function.  So what we did is we said, you know

what, this is an LLC.  And an LLC has an independent

existence separate and apart from its members.  So even

though there might be a thousand cases out there, prior to

today, in which the Family Court has attempted to

adjudicate the rights of members of an LLC, the Family

Court never had jurisdiction to do that.  And when you

asked me last time we were before you, if I could point

you to a place that says that the Circuit Court only has

jurisdiction to do that, I didn't but I do now.  And that

is 33-44-803 says only the Circuit Court may order a

judicial supervision of the winding up.  Now, when the

Family Court was filed --
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THE COURT:  They will agree with that.

MS. BALLARD:  That is absolutely true.  But the point

is, the Family Court, what we did was we disassociated

from the company which statutorily begins the process of

winding up the company.

THE COURT:  So the purpose of the disassociation was

to facilitate the winding up?

MS. BALLARD:  Yes.

THE COURT:  Okay.

MS. BALLARD:  That is what the statute says.  If

somebody, a party has a right to disassociate at any time

from an LLC.  And so we filed the Article of

Disassociation which automatically triggers the winding up

process under Title 33, Chapter 44.  And I said to you

last time, we can't treat members of an LLC who happen to

be married differentially than we treat other members of

LLC's.  And I will admit to you, that if the Family Court

had, at any time during the past year said, oh okay, this

is what we will do about the income and assets of the LLC,

Emily probably would not be here today.  But the Family

Court has been busy, the Family Court has been dealing

with custody and other things like that, none of the

temporary orders are dealing with property issues like

this.  So that caused us to look at our other options and

our other options are, we have an LLC that is independent
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of this marriage.  We have an LLC that exist

notwithstanding this marriage.  We have an LLC that exist

and is defined by the sections that say how it operates,

how it is dissolved, how it has wound up, how the Court

can appoint a receiver to oversee the winding up of the

corporation.  And you can't deprive Ms. Smith of her

rights as a member of the LLC simply because she is

involved in a domestic case.

THE COURT:  Has she deprived herself of any of these

rights by disassociating?

MS. BALLARD:  No, sir.  What she has done is, she

managed to find a way to make a living when the Family

Court was unable to give her that.  The Family Court was

asked twice --

THE COURT:  And I have to ask this question.

MS. BALLARD:  Of course.

THE COURT:  Just based off of your argument thus far

--

MS. BALLARD:  Yes.

THE COURT:  And I never practiced in Family Court.

MS. BALLARD:  Neither did I.

THE COURT:  And I don't know the in's and out's of

Family Court.

MS. BALLARD:  Nor do I.

THE COURT:  But what you are telling me is, and in
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just a very simple synopsis here is, I will try to be

careful -- you don't like the way the Family Court case is

going.  You don't like the way that the Family Court is

not making certain rulings.

MS. BALLARD:  No. 

THE COURT:  You don't agree with the rulings.

MS. BALLARD:  No.

THE COURT:  You didn't get the relief you sought.

MS. BALLARD:  What I am telling you is that the

Family Court had two opportunities to have two temporary

hearings in which it could have addressed these LLC issues

and it did not do so.

THE COURT:  To be clear, you mean they did not

address it in a manner that suits your client or they did

not have a hearing or they did not have an order that

addressed the relief you sought.

MS. BALLARD:  They had hearings where both sides

presented financial information about these companies and

the temporary orders which I think are attached to one of

the briefs, I think our brief.  The temporary orders

decline to address anything regarding it at all.  Didn't

even mention the word, LLC; didn't even mention the word,

membership interest; didn't even mention the word, income.

THE COURT:  Could we agree on, we may not agree, but

based off the summary here, the background.  Did the LLC
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come into existence during the marriage?

MS. BALLARD:  It did, absolutely.

THE COURT:  Is it a marital asset?

MS. BALLARD:  No.  It can't be because of the

section, 33-44-201 which says the entity is completely

separate from the members who make it up.

THE COURT:  I understand that LLC's are, I have never

been taught, a jural person.

MS. BALLARD:  Correct.

THE COURT:  But they are owned by, well, they are

owned by people with heart beats that happen to be husband

and wife.

MS. BALLARD:  Correct.

THE COURT:  Still, okay --

MS. BALLARD:  Apparently, yes.

THE COURT:  But it is your contention it is not a

marital asset.

MS. BALLARD:  It is not a marital asset nor can it

be.  And the reason that we cited the two cases that we

cited for you, is to show how our Courts have construed

the construction of whatever those Family Court statutes

are.  And the most important thing to remember when you

are looking at that, Your Honor, is that Family Courts are

not constitutional courts.  Family Courts are created by

statute, therefore their jurisdiction are defined by the
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General Assembly; therefore the jurisdictional statutes

that exist for Family Court are in derogation of the

common law and have to be construed strictly.  So

determining what is and isn't a marital asset, on one

hand, versus a clear definition of what an LLC is, how it

operates, how it is dissolved and what its members rights

are; clearly Title 33, Section 44; Title 33, Chapter 44

defines that for us.  This law is clear, this law is

settled.  Now, what I mentioned to you before is, we

wouldn't be here had the Family Court exercised

jurisdiction over the LLC but it never did.  It just said,

not dealing with that, not dealing with that at all.  So

Ms. Smith's domestic lawyer filed a motion and said, okay,

fine.  

THE COURT:  Would it be clear that the Family Court

has not filed an order saying that they are not --

MS. BALLARD:  No, they have not.  But my point is,

because it is a statutory court and not a constitutional

court and because we have to strictly construe the

jurisdiction that has been established in that Family

Court, unless it expressly says, including corporate

entities, we have to strictly construe in derogation of

the common law, that jurisdictional statute.  So we have

to assume that this LLC stands alone.

THE COURT:  Again, I feel like I am in Family Court,
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I am doing the best I can.

MS. BALLARD:  I don't want you to be in Family Court.

THE COURT:  Another question about property interest

here. 

MS. BALLARD:  Yes, sir.

THE COURT:  The husband and wife certainly have

personal property amongst them, did they not?

MS. BALLARD:  Sure.

THE COURT:  Is that personal property something that

would be considered for marital property, cars, boats.

MS. BALLARD:  Sure, yes.  An LLC is different and the

assets and the assets of an LLC are different.  In fact,

the statute says that the members have no ownership

interest in any of the assets of the LLC.

THE COURT:  Well, with, when your client filed a

disassociation -- 

MS. BALLARD:  Yes.

THE COURT:  How did that affect the interest in the

LLC?

MS. BALLARD:  That was her statement that she is no

longer a member of the LLC and it triggered the obligation

under the LLC Act for the other members, and in this case

the other single member, to buy her out.

THE COURT:  Right.  That would be a distributional

interest, would it not?
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MS. BALLARD:  It would be.

THE COURT:  And wouldn't a distributional interest be

personal property?

MS. BALLARD:  No.  And the reason I say that is

because of --

THE COURT:  And I am relying on --

MS. BALLARD:  The distributional interest, I tried it

once, Your Honor.  I tried it once when I was trying to

collect on a debt.  We had a judgment and the debtor had

an interest in an LLC so I tried suing the LLC and learned

to my great surprise that a distributional interest is not

personal property.

THE COURT:  And I just rely on 33-44-501.

MS. BALLARD:  Correct, section (b).  A distributional

interest in a limited liability company is personal

property and may be transferred in whole or in part.  But

the other sections of the statute say that the membership

interest is just a distributional interest and the members

have no ownership interest in the assets of the LLC, all

they have is the distributional interest which is the

right to receive distributions.

THE COURT:  Money.

MS. BALLARD:  When there is any, yes, money.

THE COURT:  Is there anything else that would be

distributed other than cash?
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MS. BALLARD:  Not normally, no.

THE COURT:  What else can be distributed?

MS. BALLARD:  I have seen --

THE COURT:  I guess the shares?

MS. BALLARD:  I have seen like-kind property,

distributions where you take this building, I take that

building.  Those kind of LLC distributions.

THE COURT:  I don't know what the assets are of the

LLC.

MS. BALLARD:  Nobody does, nobody does.  That is what

this Court has to figure out.

THE COURT:  I have to figure out --

MS. BALLARD:  You have to figure out --

THE COURT:  Is the Family Court not capable of doing

that?

MS. BALLARD:  No.  And the Family Court doesn't have

jurisdiction to do that.  What happens is, the Family

Court by its, whatever has developed in Family Court over

the years, they think they have the right to divide up an

LLC, nobody has ever told them they don't.  But you look

closely at all the cases including the ones that have been

cited by our opposing counsel.  They don't rely on Title

33, Chapter 44.  They just say, oh okay, we have got debt

and we have got assets and let's just put them all in a

pot and divide them all up.  That is not how this works.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ROA 0518

ROA 0518



    30

THE COURT:  Does the Family Court have to come up

with some value in the end game?

MS. BALLARD:  I don't know.

THE COURT:  Don't they have the right, what a final

hearing is, decide who gets what based upon what they have

heard, what evidence they have taken on determining the

value of marital assets and how to divide them?

MS. BALLARD:  Again, I am not a Family Court lawyer.

THE COURT:  Then we are both in the same boat.

MS. BALLARD:  Right.  All I can tell you is that only

the Circuit Court can supervise the dissolution of an LLC.

THE COURT:  Well, again, assuming your point, let's

just assume that you are right, just for argumentative

sake.

MS. BALLARD:  Okay.

THE COURT:  But the Family Court has got to come up

with a final amount.  They are going to divide up assets.

MS. BALLARD:  Yes.

THE COURT:  They can do that.

MS. BALLARD:  Yes.  But they are going to take these

assets, whatever these assets are and they are going to

jumble them up with the marital assets.  And you heard Ms.

Jones say so.  You heard Ms. Jones say they have got tax

liabilities.  Well, those are personal tax liabilities,

some of which were owned by Mr. Smith before he married
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Ms. Smith.  And dividing up tax liabilities, of course the

Family Court is going to do that.  But it can't do that

using the assets of the LLC. 

THE COURT:  I am not making my point adequately well

or asking my question --

MS. BALLARD:  I am sorry, I apologize.

THE COURT:  But, but and again, I am basing this off

of my layman's knowledge and experience of hearing other

things in the world.  So it may not be accurate but it is

my understanding that when two people get a divorce, let's

just assume they are people of financial means.

MS. BALLARD:  Okay.

THE COURT:  Have assets that were acquired during the

marriage.  Those assets, otherwise what is the point of

having a financial declaration from the parties.  Why

would the Family Court even want to know that if they

can't take care of the issue we are talking about in this

case here today?  Why is it that the value of the, now the

value of these LLC's or this particular LLC specifically

for the Family Court, I mean, I haven't seen a financial

declaration.  I think that is reserved for the Family

Court.

MS. BALLARD:  Let me turn the question around.

THE COURT:  I may offer an answer, I may not.

MS. BALLARD:  If Mr. and Ms. Smith were not
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litigating in Family Court, if they were not getting a

divorce, Ms. Smith would still have the right to

disassociate from an LLC that she owns with her husband.

And there is no question that we would be litigating that

in Circuit Court, none whatsoever.  And simply because the

parties are married Ms. Smith is going to lose her right

granted to her as a member of an LLC because she is

married.  That is an issue that has to be considered under

an equal protection argument, Your Honor.  She doesn't

lose her status as a member of an LLC by virtue of being

married or by virtue of being in domestic proceedings.

She has a right to have these statutes applied to her.

THE COURT:  She would lose her status by making a

voluntary decision to disassociate from the LLC.

MS. BALLARD:  She triggered her statutory rights.

THE COURT:  Okay.

MS. BALLARD:  She triggered her statutory rights by

disassociating and because it is not marital property, no

Court has said it is marital property and there is no

presumption that it is marital property.

THE COURT:  Does the Family Court have, for lack of a

better term, under advisement would become marital

property.

MS. BALLARD:  No, no.

THE COURT:  There has been no mention of marital
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property in this divorce case?

MS. BALLARD:  There is no mention of these LLC's.

They have said who can live where and that sort of thing.

But these LLC's have not been dealt with at all.

THE COURT:  Okay.

MS. BALLARD:  Or this LLC.  Now, the other point I

did want to make because Ms. Jones has made a compelling

argument for her client's good will.  What we learned when

we were researching to file this action is that not long

after Southern Collections started Mr. Smith started a

whole separate business, Southern Brokerage Collection

which we have also named as a Defendant here and that is

the one he is operating under.  That is the one he is

working the agents through.

THE COURT:  Before or after the divorce was filed?

MS. BALLARD:  After.  He did that after the divorce

was filed.  He created a new LLC and those assets came

from somewhere.  We don't know where they came from.  But

if you accept their argument, those are marital assets and

he couldn't do that but he did.  So we are looking at

multiple LLC's, we are looking at third parties who

admittedly --

THE COURT:  Did you seek relief on that specifically

in the Family Court already?

MS. BALLARD:  Your Honor, no.  And you asked me last
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time about that and you said, you weren't convinced that

the Family Court didn't have the authority to issue a

receiver, to appoint a receiver.  And you were going to

allow us to go to Family Court and ask for a receiver.  We

didn't do that because the Family Court does not have

jurisdiction to do that.

THE COURT:  You didn't, you didn't ask though and the

reason that whole argument was based on, there was a Court

of Appeals case or Supreme Court case that mentioned the

Family Court appointing a receiver.  I recognize the

statute says what it says but the Supreme Court certainly

didn't say you can't do that.

MS. BALLARD:  Well, they weren't asked.

THE COURT:  Well, they --

MS. BALLARD:  There have been lots of cases where

both the Court of Appeals and the Supreme Court has said,

we know we have done this ten times previously but nobody

brought this issue up.

THE COURT:  Well, I also am aware of many cases that,

not just Family Court, but particularly in General

Sessions where the Court takes the opportunity by saying,

we are troubled by such events that occurred in this case.

MS. BALLARD:  Right.

THE COURT:  They weren't troubled by a Family Court

appointing a receiver.  That was my only point.  And I say
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this.  If the Family Court requires you, we can't do that

and that to me, at least clarifies it in my mind.

MS. BALLARD:  We are not asking the Family Court for

a receiver.

THE COURT:  I defer that to your discretion.

MS. BALLARD:  We have the right to have a receiver

appointed in this court by this Court for the purpose of

winding up a corporation that is not even operating at

this point because Mr. Smith created a whole separate

corporation that he is now operating under his brokerage

that Ms. Smith is not a party to.  She had an absolute

right to disassociate, she did and she has a right to have

the interest of the LLC evaluated and distributed in

accordance with these statutes.  What the Family Court is

going to do is put everything in one big pot and draw a

line down the middle.  And that is not what she is

entitled to, she is entitled to have her LLC interest

considered separately.  And separate and apart, they own a

--

THE COURT:  And that is based solely on your

contention that if the LLC's are not marital property?

MS. BALLARD:  They are not, they are not because the

statute says they are separate and apart from their

members.  What that means is, if the parties are married

to each other, it doesn't matter.  What it means it is
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separate and apart from its members.  It doesn't have

anything to do with what the relationship between those

members is.  They are not brothers, they are not father

and daughter, they are not spouses, they are members of an

LLC; separate and apart from their individual status.

THE COURT:  Second question.

MS. BALLARD:  Yes.

THE COURT:  You are not representing Ms. Smith in her

divorce case?

MS. BALLARD:  Correct.

THE COURT:  Okay.  And that's --

MS. BALLARD:  Sheila Robinson.

THE COURT:  Okay.  She is not here, right?

MS. BALLARD:  She was but she had another hearing.

THE COURT:  Well, let me just ask, I am not cutting

you off but, just for this specific Family Court question.

You are not finished.

MS. BALLARD:  I understand that.

THE COURT:  What is the real timeline of the end game

here?

MS. JONES:  So we are trying to get a mediation

scheduled.  I think we are aiming for August.  If we

resolve the case at mediation then these two could be in

court before six weeks and it could be over.  If we don't

resolve it and we have to have a trial it could be another
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year.  I have a lot to say in response but I would like --

THE COURT:  I just wanted to know in my mind what is

the real timeline here for the Family Court case.

MS. JONES:  We are real backed up downstairs.  COVID

really backed --

THE COURT:  I understand.  I can't just have term

hearings every time y'all want one either.  I have done

this twice.

MS. JONES:  We understand.

THE COURT:  It is novel.

MS. BALLARD:  It is novel, it is novel.  To follow up

on your question to Ms. Jones.  They have had mediation

scheduled four times and it has been canceled.  So we

don't know whether it would be canceled again.  We have

some control in Circuit Court.  We have some control.  I

have had Circuit Court Judges say you guys have to mediate

by the end of June or by the end of whatever.  It has to

happen.  We have ADR rules that apply in Circuit Court

that tell us when and how this has to happen.  There is a

structured system in Circuit Court for dealing with the

interest in an LLC and they don't fit well into Family

Court.  They don't fit well at all.  Now, they apparently

have been there before and the Courts have done the best

they can but the point I was trying to make with our other

State cases that we referred to is that the definition of
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what the Family Court can do is defined by their

jurisdictional statutes.  And in those cases the Family

Court didn't have jurisdiction over the LLC's because they

had independent existence through statutes.  That is what

we have here.  We have a statute that spells out the

jurisdiction of the Family Court which doesn't have the

word, corporate entity or LLC or anything else in it.  It

doesn't have the word, corporate interest; doesn't have

the word, membership interest.  It has none of those words

in it.  And you have to define that jurisdictional

statute, the derogation of common law very strictly.  So

unless that statute specifically says, bring us your LLC's

and your corporate interest along with your marriage, they

have no jurisdiction to address those assets.  None.  And

as the Court pointed out, only the Circuit Court has the

authority to supervise the dissolution and the winding up

of an LLC.  They cannot order it dissolved in Family

Court, it can't happen.

THE COURT:  Okay.

MS. BALLARD:  Thank you, Your Honor.

MS. JONES:  If we can, we have some reply here.  Lots

of clarity on the Family Court.  First of all, we do have

ADR rules in Family Court.  We do have scheduling orders

in Family Court.  We haven't scheduled this mediation four

times.  Just to clear that up.  Just one, canceled.
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THE COURT:  And since we are on that subject.  Do you

know who your mediator is for the next one?

MS. JONES:  I am sorry, Judge, I can't remember.

Sheila and I agreed on somebody and I can't remember who

it is.

THE COURT:  You have somebody --

MS. JONES:  I can get my office to call and find out

who it is.

THE COURT:  I don't need you to do that right this

minute.  My unsolicited opinion is that, if you have got a

hearing scheduled in Family Court on August 23rd on some

other matters, maybe it would help you if you got it

scheduled before August 23rd.  But, again -- 

MS. JONES:  My mediation is September 15th.

THE COURT:  Okay.

MS. JONES:  Your Honor, first off, our statute and

may I pass this up, Your Honor?

THE COURT:  Yes, ma'am.

MS. JONES:  It defines what non-marital property is.

And it is a very discrete list and LLC's are not on there.

Your Honor, I am in Family Court four or five days a week

and honestly, Judge, I feel like I am in the twilight zone

a little bit here because this LLC is absolutely a marital

asset.  No question.  And, Your Honor, if you see attached

to our return that we filed this morning is a chart that
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Ms. Smith prepared.  I passed this up earlier.

THE COURT:  I have got it, I have got it.

MS. JONES:  It is a chart that Ms. Smith prepared.

And it does exactly what she would prefer not to do which

is make a list of everything these folks own that has

value and all of their debts.  And if you look at the

second page, item 6, businesses; Ms. Smith has listed

these businesses as assets.  If you look at item seven is

all the tax liability and she has listed them as

liabilities.  But the biggest number that I am sure is an

offense to Ms. Smith of the last number on the last page

which is the net value of the marital estate according to

Ms. Smith.  She believes that if you take all of the

assets and the debts of this marriage together the net

value is $34,754.00 dollars.  So if these two are to

divide this evenly they would each get about $15,000.00

dollars, Your Honor.  And that is what she would like to

not do.  She would like this Court to cobble out the

business and run with her share of that asset.  Now, Ms.

Ballard has said that we have been to court so many times

and she has not gotten any relief on any of these

complaints.  And she kind of buried in her argument was

some truth to why we are here.  Ms. Smith doesn't like the

way she has earned income since this case has begun.  She

doesn't like it.  At the outset of this case these folks
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did enter financial declarations into evidence and they

both said they made $20,000.00 dollars a month in gross

income, both of them, evenly.  But she doesn't like the

way this has gone down ever since and she has filed no

motion to address it, none.  If she believes he has

violated a court order she can file a contempt action,

that is what we have done in response to what we believe

she is doing incorrectly.  She hasn't done that.  The only

request she has made that the Court order an accounting of

the business and that was denied because she knew that

anyway.  The next best forensic accountant is welcome to

do an accounting at any time.  All of the books are open,

she is a co-owner.  So to suggest to this Court that she

sought relief and not received it and now must come here

to receive that relief is just inaccurate.  She hasn't

complained about any of this in a Family Court and she

can.  If she thinks he has done something wrong she can

absolutely go there and request for an advance on, as

being stayed, she can ask for alimony, there is all kinds

of things she can do.  She hasn't done it.  The suggestion

that he has done something wrong to form an LLC after the

date of filing speaks to the lack of knowledge of Family

Court law.  The date the case was filed, and if you look

on Ms. Smith's own chart, she has value dates in the

right-hand column and they are all kind of around the
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month of August.  She is getting these values as close to

the date of filing as she can.  She is doing that on

purpose because the law says in Family Court, the date the

assets and debts of the marriage are evaluated is the date

of filing.

THE COURT:  Filing of the complaint?

MS. JONES:  Yes, sir.  Which was August 18th of '21.

So if Mr. Smith wanted to go form five LLC's after that on

his own, he can do that.  That isn't marital, he can do

that.  Now if she thinks he is taking marital money and

diverted it to a non-marital asset the Family Court is the

place to complain about that.  She can absolutely complain

about that in Family Court.  And if she can prove it she

can get relief on that.  We would deny doing that but that

is her remedy.  There is no remedy that she seeks that

isn't available to her in Family Court.  So I am real

perplexed by the whole argument because the, what she is

wanting to do is absolutely, you know, Family Court is a

court of equity.  That is why we have the chart because it

should be fair.  One party shouldn't have to incur all the

tax liability in Family Court while the other party gets

paid out for the business in Circuit Court.  In any case,

Your Honor, she made this decision long ago.  She made the

decision to file in Family Court and that is where she has

been.  She doesn't like how it has been going and she is
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here.  And frankly, she can file more motions in Family

Court, she has only filed one at the very beginning of the

case.

THE COURT:  At the beginning of your argument you

mentioned this case should be dismissed or at a minium

stayed.

MS. JONES:  Yes, sir.

THE COURT:  Are there, in your opinion, causes of

action that are currently in the Circuit Court case that

could exist after the completion of the Family Court case?

MS. JONES:  Well, you know, the way the Family Court

case will be completed is one of these folks will be

awarded the LLC and will have to buy out the other one if

it is worth anything.

THE COURT:  That will be a distributional interest

paid for?

MS. JONES:  Yes, yes.  I think what is lost in all of

this is I don't believe these folks own the building that

they are in.  We are talking about some computers and

desks and two people with personal good will out in the

community running down list agreements.  In my opinion, it

is going to be mostly personal good will anyway.  So I am

super confused why we are here.  In other words, the

business won't be worth anything.

THE COURT:  Well, and you spoke about claims against
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the two current non-parties in the Family Court case.

That would be Mr. Smith's parents.

MS. JONES:  Correct.

THE COURT:  That is a conversion?

MS. JONES:  Correct.  So it is their position that

Mr. Smith's parents are sitting on assets, money that

belongs to the parties.  And if that is true they can

bring them into the Family Court and seek a remedy that

way.  Or they could presume that, let's say it is $10.00

dollars, let's say Ms. Smith believes that Mr. Smith's

parents has $10.00 dollars that is a marital asset.  What

she could do is on this chart put the $10.00 dollars on

here and put it in his column.  What is incomplete about

the chart and what we do at mediations is we drag this

chart all the way to the far right and do husband/wife.

So if husband has made off with $10.00 dollars and given

it to his parents, that is not happening.  But if he has,

he has got $10.00 dollars in his column before we even

start the negotiation.  That is how it works.  And that is

what we need to do, just let this rock along and get this

done.  I think Mr. Goddard needed to clarify --

THE COURT:  Yes, sir.

MR. GODDARD:  Just very briefly, Your Honor.  And I

think it, this issue of strictly construing jurisdiction

and the Court not, you know, under the exclusive
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jurisdiction of the Family Court.  The Family Court

jurisdictional statute expressly says that any and all

personal property is marital property.  The LLC statute

specifically, as you said earlier, specifically defines

the distributional interest as personal property.  That is

the only, there are two things a owner or better word, a

member of a company of an LLC owns.  It has its membership

rights and the financial rights.  Membership rights is the

right to vote, right to manage the company based on

whatever your percentage ownership is.  The financial

rights is your right to receive money, distributions.

That is your only right as a member of an LLC is to

receive those distributions.  That is what is at issue

here.  She wants the money which is her distributional

interest is the only way she would get that money.  It is

not, this idea of the LLC is a separate entity.  That is a

hundred percent correct.  The LLC is a separate entity.

That is why you get limited liability.  You set up a LLC

to run the brokerage so if a third party were to come sue

for actions of Terrance or Emily within the scope of their

employment, the action is against the LLC and they can't

get to the members.  The members rights in this,

importantly, are specific to their financial rights.  The

only way they get money is through those financial rights

or distributional interest.  It is defined here that the
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distributional interest is personal property.  So you

don't have to, it is not outside of what the Family Courts

have considered.  The financial rights are explicitly

personal property.  And I do think, I want to clarify,

Your Honor, this idea that this disassociation suddenly

moves to the automatic dissolution of the company.  That

is just not correct under the statute.  The filing of a

state of disassociation does trigger certain events.  It

does trigger in an at-will company which is what Southern

Collection, LLC, of an at-will company potentially or the

obligation of the company to purchase the distributional

interest of the disassociated member.

THE COURT:  In other words to buy the person --

MR. GODDARD:  To buy them out.  To buy them out, the

company has to buy them out if the company is going to

continue.  Okay.  That is under Article 7 of the LLC act.

What now has happened is she has made a petition, if she

doesn't want to get bought out, she has made a petition

under Rule 801 to dissolve the company completely and wind

up the company.  Okay.  This step of going from the

disassociation to the winding up is ignoring the exact

cause of action here that she has to prove, that all of

these bad acts alleged against Terrance occurred and made

it impractical to continue.  701 explicitly says, if there

is not a finding for dissolution, all that happens is they
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have to buy her out.  That can occur here, Your Honor.

That is exactly what is going to occur in the Family

Court.  There is a question that is going to say, is this

company going to continue, yes.  And you have to buy her

distributional interest out, whatever that value is.

THE COURT:  Okay.

MS. BALLARD:  One last point, Your Honor.  In the

answers to interrogatories in the Family Court, Mr. Smith

has said that his father is currently holding the office

profit sharing funds in his Bank of America checking

account.  So that is why they are named in this action.

So even if Emily and Terrance are stuck in Family Court,

our claim for conversion against Mr. Smith's parents

continues in this court because they are not parties in

the Family Court action at all.  They probably could have

been but if borrowing from the argument that we got there

first, we got there first.  We filed our action for

conversion before anything was ever considered in Family

Court about the ownership of these funds.

THE COURT:  Okay.  If I need any additional materials

from y'all I will let you know.

MS. BALLARD:  Thank you, Your Honor.  

THE COURT:  If I need any additional submissions I

will let you know.  Clearly I haven't read this yet but I

will.
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MS. BALLARD:  Thank you.

MR. GODDARD:  Your Honor, very briefly.  I also filed

under Rule 12(b)(6), in the event 12(b)(1), I would just

suggest --

THE COURT:  Stand on your brief?

MR. GODDARD:  My brief, standing on my brief on that

is fine or we can postpone the 12(b)(6) --

THE COURT:  No, no.

MR. GODDARD:  A separate hearing.  I am fine on my

brief.  I just wanted to say I did also move under

12(b)(6) as to a couple of the corporate defendants.

THE COURT:  Okay.  You stand on your brief?

MR. GODDARD:  Yes, Your Honor.

THE COURT:  Ms. Ballard, anything in response other

than what you wrote and put in writing?

MS. BALLARD:  No, sir.

THE COURT:  Okay.

MS. BALLARD:  We are good where we are.  Thank you so

much.

THE COURT:  Y'all have a nice day.

*** END OF REQUESTED TRANSCRIPT OF RECORD ***
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