To. The Hon. :]_er\,\y A KH’CP\I'ASS/ ClerK
SC. Couf‘"‘ o‘F APPQQ'S
P.o. Box li629

Columbia, S. c. 2921/
From': The Honorable Patrick L. Boo Ker
P.o. Rax IS
Fa‘:r-‘gxx, S.c. RI9g827

Date! May 28,2013

Re’, g'*—cul‘e vS. PatrickK L. RookKer

Appelide Case No. 2012-2/3687

Dear Clerk Kitchings |

Enclosed for fz‘lins/ p\eose £ind the " Nokice of Clerical
Mispris{ox\/ Fravd Upon The Court, and Professional Misconduet of
Ah%r/\ey; of . Record ¥ and the ” Disclosure of Legal Authority
Resardl‘ng ‘Motion 4o Reinstade ™ , within which there are execuvted

Certficakes of Service , r‘eﬂar‘ol;‘/\s +he above - matter.

% I bes tjou ‘]‘“0 p)ease 3€+ H\ese dOCUMGf\‘l'S begre He y
Juc{\c)es d »

RECRIVE]) Best bgirds,
MAY 3 1 2013 / Z:\,

Qe My Fi
y mie SC Court of Auueal



STATE OF SOUTH cCAROLTNA
IN THE CoURT oF APPEAS

Appeal From Greeavilie Coun+y
' The Ho/\of‘mble Letiba H. Vercl[n, Circuit Gourt ;T'uclse

Appellate Case No. 20i2-212687

The Stake Respondeat,

— Vs —

P(A+f;QK L. BOOKef' APPQ‘IQ/\"‘,

NOTILCE OF CLERICAL MISPRISION,
FRAUD UPON THE COURT, AND PROFESSTONAL
MISCONDUCT OF ATTORNEYS OF RECoRD

PLEASE TAXE NOTICE that the AppeHa/\+ )’\ereby provide

notice to this Court of the clerical misprision, fraud vpon the

court, ond professional misconduct of the a+1"or/\éys of record.

Clerical V\/\fspris{om

Clerical mispr}sfoz\ “ means a Ccourt cle~rK’'s mistake or

fraovd that is apparent from the record. See, BlacK's Laos
DiCﬁonarv, 8+h EJ 7L10/\ (ZOOH>(UQJ€J‘ ﬂ‘\lspr;soo/\>

On February 12, 2013 +his Court's cJePu'l\// cle~K (V Claire AHe/\>

Comr‘nn"“‘eol a C)er'oc_al muspf‘:s:or\ by lSSutr\j a J:SM:SSaI or‘o(ef

lln H'n"; maJr‘l‘er wl'Hnouf beif\ﬂ aU‘+hor;‘ZEO‘ by law‘f‘o do so.

_l_._.



Ln particular, the ClerK has no legal avthority under the
South Carclina Appellate Court Rules (,(SCACR"> to issve a
dismissal order unless, and only whenever, i+ appears that
on appellant has Failed +o Comply with the SCACR. See, Rule 260(a),
SCACR (’/ Whenever .|'+ appears that an appellant has failed +o
Comply with the requirements of these Rules, the ClerK shall
issve an order of dismissal which shall have the caue force and
effect as an order of the appellant court, ">.

I @:‘Hnﬂ and serving the Notice of Appeal in this matter, the
APP@.HQI\"’ Fully Complied with the requicrements of the SCACR. Tadeed,
the clerK has made no allegation that it even appeared the Appellant
had Failed 4o Comply with the requirements of the SCACR,

Recause He Appellant had 70\/”)/ complied with the SCACR,
it was o mistaKe +that is apparent from the record R~ tha
depdy clerK 4o issve a olfS/\;\;SSal order [n this matter. Hence,

clerical m)sPrisior\ .

In Hhe dismissal order, the deputy cler K stated ! " We dismiss
the appeal pursvart to the orders of the Supreme Court of South
Carolina dated Octsbe- 1, 2012 and April 7, 20i0 . " (See Orde~ dated
February i3, 20)3> « This was yet another instance of clerical
misprision becavse i} was a mistake that is apparent Faom Hhe
record for Hhe deputy clerK to issve a dismissal orde~ on the
Srour\cl for which she staked .

As explained and shown above, Rule 260 (a), SCACR s the
only provision which avthorizes a clerk fo issve a dismissal
order and that is only when it appears that an appediant has

failed 4o com ply with +the r‘eotu:'reme/&s of +he SCACR : There is
7 —



No provision in the SCACR which avthorizes the clerK +o issve.
a dismissal order otherwise, even |f it may appear that an
appella/\+ has falled +o COMP'y with the (‘Q.CLUI‘PeMeA"'S of o
Cout'i- order. And that is for Soool reason, becavse i+ is not Hhe
function of court clerks fo make Judgements or legal interpretations
of +he ramifications of court orders. The South Carolina Supreme.
Court has rece/\Hy admonished ond Speciﬁically prohibited court
ClerKs from (‘e'Fusir\S to perforan their duties based on +heir opinisa
abovt the approprickeness of a \esal matter Sought to be
flled. See, e.g., Millec vs. State, 377 S.C. 99 (2008)( "It is net
within the clerk of court’s auvthori ty to refuse +o perform her duty

based on her opinion +hat a ﬁ.’“ns lacKs legal merit or is
U/\H/vxe.ly. “>. TA H{is case, the clerK’s deputy appareAHy
made a !eaal interpretabion of +he ramificatons of the Supreme
Courts orders ond thereupon decided +hat the Appeliant was not

in compliance with the orders — which she was not au theri zed
to do. See, 21 C.T.S. Courts 8 338 (2006) (“A clerk of court
Cannet ordinarily determine questions of law or re/\der\juclsemon’rs.').

Hence, the olepquy clerK is indeed SuiH—y of clencal misprision .

- Fr‘aud UPO/\ The Court and Pf‘o‘FeSSl'o/\a, Mfsco/\c'uc‘}', -

Withoot oLueSnHon, a }awyer’s Misreprese/\+a%'o/\s +o the coorts
Conshhtes Fraud vpon the court. See, Lare Clelsor, 499 S.E.2d
Bo9 (l‘i‘l8>(1cinc“r\3 misrepresentahons o ecor+ +o be Fravd vpon the

Couf“l'B. It is also beyond dispu+e that 1+ is professional misconduct
for a lawwyer to engage in misrepreseatalions . See, Rule 8.4(d),
Rules of Professional Conduct ("RPC_">(“I+ = proﬁessio/\al
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m;ﬂSCor\duQ'}' ']Cor‘ A lawyer ',‘D e/\aase l'/\ mi’&f‘eprese/\+a+{oz\ . “> -

The opposing counsel, Attorney Salley W. Elliot+t, committed
multiple misrepresentabons 4o +his Court in the Betvrn to Moho/\‘}b
Reinstate .

On page 3 at Sechion H of the Return, attorney Elliott stated &

" Appeliant was ‘again’ notified that Further filings of this nature
without- first ob‘}'ainfng permission of the South Carolina Supreme Court
may result in ‘pur")'hef” res+m¢’no/\s on Appellants ability fo make
£ ]mgs in the courts. (emphas:s added ) .

Thea, ot Sechon 5 of the Return, attorney Elliott stated :

“Thereafter? and on informakion ond belief, on June 19, 2012,
Appellwﬂ- filled & Motion to Vacate For the 200= convichons in
the Greenville County Court of General Sessions . (GMP"\«S;S added).

The above emphasized stabements of fact +othis Court by
attorney Eiliott are fulse and thos, a misrepresentahion becavse
(1) the Supreme Court notified the Appeliant only “once® of
Po+e/\+io\| sanchons and () the Appeliant has not made any
forther ‘Pilinﬂs in the circuit court regarding his 2003 coavichonas

af ter +hat one warning of potential sanchons.

A+1Lorr\ey Ellictt's misrepreseantatons to this Court cavses
the record to oppear that the Supreme Court has issved
MUIHPle Wwar nings of potential sanchons, and that the Appellant
Flled +he motion +o vacate ofter the Supreme Court's potential

SanchHons warn fr\ﬂ .



Finallx/, H’ i s Clear—.,y eshbh’skeol -H\an‘—.qr\ a'i"}’orr\ey Has a
Pr‘o?CeSSs'or\q\ Ob“sa‘Ho/\ to not oasser+t any Frivolous issve. before

a court., See, Rule 3.1, RPC,

A‘,"}‘DFK\Ey Elliott has asserted and submitted o Frivelovs
iSSL‘)é be*Fore 'H'\?S Cour‘-‘l-.

Ln the Return, attorney Elliott stated @ “Appeliant is
incorrect in his asserton that the Motion to Vacate IudjemeA+
IS o direct challenge to the 20032 convichons rather than «
Collateral attacK . {Respo/\de/\*F submits that Appeliants abHH—y
To initiate a direct challenge fo the 2003 convichons expired with
the Hme Frame required for p"linﬂ a direct appeal from the 200z
J'ucljemef\+ of convicton?. ™ (emphasis added ) .

The defense or (ssue asserted above by attorney Elliot+ is
frivolous because attorney Elliott was well awara that,
althoogh a direct appeal is necessarily a direct attack,
direct attack is not necessarily o direct appeal (e.g., motion
For new +rial uader Rule 29, S.C.R.Crim.P) and therefore, atforney Eiliott
was aware that the ability to inlhate o direct atftack does nok
necessarily exp;’re. with the Hme frame reclu.‘.?eol for ‘F/'I:'.‘\ﬂ a direct
appeal.

Regardless, attorney Elliott is aware that o “direct athack is

an attackK on a judgement made in the “same proceedin57 as

*H'\e one ;n which %e J‘Udﬁeme/\+ was e/\+er~eol. " BIQCK,S Lawo

ch+:'onary, R+h Ed. (200s) femphasis added ) .  And attorney Elliott
was aware that the Appellant did precisely that, ie., he filed

an attack — on Hhe zoo= criminaljudgeme/\{—s-— in the very " same.

__5———



Pr*oc.eeolinﬂ "' as the one in which +heJud3emen+s were

rendered . Accord, Fouche vs.- Royal Tndem. Co. of N.y., 60

S E.2d 73 (S.C. i‘fSO>(UCAJudseM€/\+ May be a"--l-acKeo’...{o“recHy
b\/ moth'on’ in cavse between the same po-tes ... ,"), Therefore ,

a++orney Eiliott was wuware that the Appellant’s Mohon +o

Yacate Judgements was not a collateral pf‘0ceed»'n5 but was
o direct attack, ‘pa“fng outside the prohibition o_'P the Supreme
Court orders., See, Cbllins Music Co., Tac. VS. Lord, 346 s.E.2d

73 % (.5=C. lq86>(q IA our view this particular action is not a
collateral proc,eedfna , but the respondent ixs a+_+empHn3 to directly

attack e J'Uc‘geMeA"’. ")

chsﬂy, attorney Elliott was well aware +that any argument
Fesarc“nj the Hmeliness of the Appellaat s mobion was moot becavse
the trial court heard and ruled vpon the merits of the motion.
Percy vs, Green, 437 S.E.2d 150 (ch.App. 1993)(“ We need ot address

Green's ar‘sume/\+ c_oncefm'ng the hmeliress of Hhe post- trial
Avotons becavse i+ js Mmoot n )fj)ﬁ- of the +rial court’s heam‘na of

and r‘u“r\ﬂ on these mothons on the/r merts . ").

4 In 5‘10\1,04 be. ﬂO‘l'ecj "H’\a“"‘ a++orney E”fo“"l‘ was aware, O;F "-‘he
depu+y clerK’s “clerical misprision” but never theless stated &

’ P}esponcle/nL submits Hhat Hhis Court Pr‘oPerly o“s«v\,fsse_al He
’)e/\aln‘/\s appeal e /3QQ/ Secton IX of He Returna).

A+4—orney E“l‘o‘}"}‘/ as anNn o‘F'PFr_er— O‘F “H’\Q COUP+/ l’\a.s a P"o‘Fessfondl
oElisa\‘Ho/\ by sworn oath to " never seek v mislead %gJudje

by a/\y a&ﬁf.‘ge- "



Thus, consistent with that obligation, Elliotty s holtld promptly
withdraw +hat statement or othe~wise explain how the deputy
clerK’s dismissal order was proper when the deputy clerk
Committed miscOr\duc}—/ clerical misprision Ey i’ssu;‘ng He

dismissal order in Hhis matter.

Finally, the Appelliant s attorney of record is Robert M,
DudeK, vpon information and belief. Attorney DoudeK has h%—aHy
abandoned me ; he has never contacted me, he has allowed
me to be subjected 4o the misconduct abidve withoot helping
me. or pr‘o+e<:41‘nj My ]eﬂo\l interest herein. This is c}early

PFO‘PQSSI'O/\Q‘ 'mi$Cor\c|uC+ by a++cfr\€y Du_deK .

WHEREFORE, )’1@\/:‘(\3 made Hhe -For*egcfna nohce, T request
the ClerK of Hhis Court $o promptly nohf, the app}/Ll%(Judﬂes
stijnecl o hear the Appeliant’s Mohon JrDRezl/«s"‘)uke. by
i/V\Meolio\Jrely brf;‘r\gu’nj His notce +o their at i '

May 2'7,.20|3 By . /

The Honorable Pakrick L. Bock
Fa;f‘ B}C/ SOU‘H’\ Cofb“.»\o\ e < Tatrie . <

Po Roxiis)
Fairfax, s.c. 29327
— Certificate of Service —  APPELLANT PRo SE

I, Patrick L.BooKer, do cer%‘ﬁ/ Hhat T have this date served o
Copy of Hhe )Coregoinﬂ upon all pa\r“h‘es erttled o service b

s5/25/1=

' (D“-*e) (Sisf\aﬁre)




STATE OF SOUTH CAROLINA
IN THE CoURT OF APPEALS

APP€0| Frfom Greenville Courﬁ’y
The Honorable LetHa H. Ver‘c“/\/ Cirecuit Court Tudje.
APPeHa"'Q Case No!1olZz- 2136877

The S""a‘i’e. P)QSPO/\A e/\+/

— VS —

PatricK L. BooKer Appe”a/v}-,

%@?C ARA Y

Disclosure of Le_Sal AU"’Hor;+>/ | MaY 3 1 2013
Resard;'nﬁ Moton to Reinstate o Court i l'\ﬂpea‘s

I A accordance with my Pf‘o*?es_.sio/\al oblfgaﬁ'or\ under the

Comdor‘ Towar‘d The T"‘ibunol Rule_ / I he(‘eby C“SC.’OSQ ]eﬁal au‘erH\/

of +his Jurisclfc‘HoA Known o me to be dl'rEC.Hy ao‘verse“h: +he
Posa"JHoA of the Respondent and which was not disclosed by the

opposs'hs counsel. See, Rule 3.3(a)(2) of Rule Y07, SCACR, Rules of
Professional Conduct,

In the Return to +he Mohon 4o Reinstate |, +he Respondent
takes +he position that the Appeliant's post-trial mohion (z’.e./
his Motion +o Yacate J_ucijemem+> was not Hmely Filed i the +rial
court. (see, SectionTX of Return at H). The +rial court, however,

— | —



hear‘o[ Hﬁe mo‘Hon' ar\o( ]SSuecl o} PU'[/\S upo/\ Jrhe m-erH's o{: ‘H\&L
motion, (See/SecHon Y of the Return at 3).

!

Th;S V€F>/ Same Cour'+ OF APPEaIS has helcf 'H')a"‘ a/\y arsumeA+

(‘egomolfnﬁ +he Hmeliness of post-+rial motions is moot where the

$rial (udge hears +he mohons and rules upon +theim merits . See
J % f 2=S,

Perry vs. Green, 312 s,c. 250, 437 S.E.24 150 (ct.app. i993) ( * We

need not addre<ss Green's ar‘ﬂume/\+ COncerm'ng Hhe timel

iness

of the poer' t+rial mohions becauvse (+is Mmoot A “jH of Hhe +rial |

Court's hearing of ond ruling on these motions on their merits. ™).
\ g N/

The Respondent’s lawyer, Salley W. Eiliott, is perhaps guilty
OP " PFO‘PQSSI‘OAM misconduct” Teor* VA'o’aH/\ﬂ her du+y of candor
toward 4he +ribunal, by 'Pai_]:'ns o disclose the legal aunorH-y of Percy
vs. Green, supra, despite her Frowledge that such legal avthority

s dfrec‘rly adverse to the position fukKen by her clieat, See,
Rule 3.2 (a)(3) of +he Rules of Professional Conduct (“A lawyer
shall not fowingly Fail fo disclose 4o the tribural legal avthorify
in the Con%ol(fnﬁ Jurisdn‘c_‘h'é/\ Kown to the lawyer to be ;lfrecHy
adverse +to the position of the client and not discliosed by

opposfna Counse]. ") .

WHEREFORE, havf/\g made the ',Qoresoinﬁ disclosure, T request
the ClerK of this Court to promptly, nohify +he appellate judges
assigned +o hear my Moton to Reinstate by appe/\d«‘ns/mLﬁch:nS His
disclosvre 4o my Mohon to Reinstake and 4o the. Retvra to the
Motion to Reinstate. .

( 51\3r\a+ur‘e Page. To Follow >
P 2 _



qu 26, 2013 By: ’/
FOI?"Pax, South Carolina

T he Honorable Patrick L.Booke, Esq.
Post 0ffice Box 15
Fail“Fax/ S.C. 29827

Certificate of Service

L, The Honorable Fatrick L, Booker, Esquire , do hereby certify
that T Ho\ve served the ‘Poregofns upon +he Responcle/\+ by
deposi‘Hr\ﬁ o Copy thereof in the U.S. Mail, postuge prepaid,

addressed as |

SCAHEY W. Eil:’o‘f’WL/ ESaLuffé
Senjor Assistant Depdy AJrJrorr\ey General |
P.o0.Box 11549

Columbia, 5.C. Q94|

S/z z?// /2

RECRIVE)

MAY 3 1 2013
SU Gourt of Appeals




