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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN ) FOR THE FIFTEENTH JUDICIAL CIRCUIT
)
Newitt R. Walker, #302395, ) Case No.: 2020-CP-22-00225 S o3
Applicant, ) o E I
) ;.;i o
V. ) ORDER OF DISMISSAL o
) “»
State of South Carolina, ) s
i £
Respondent. ) e
ik ™
) L)

This matter comes before this Court by way of Applicant’s post-conviction relief
application filed February 24, 2020. Respondent made its return on August 11, 2020, requesting
an evidentiary hearing be convened. An evidentiary hearing was held on September 9, 2022, at
Georgetown County Courthouse. Thurmond Brooker, Esquire, represented Applicant. Assistant
Attorney General Chelsey Marto, Esquire, represented Respondent.

Applicant testified on his own behalf at the evidentiary hearing. Counsel Ronald Hazzard
also testified. After reviewing all records and evidence before this Court, this Court finds
Applicant cannot meet his requisite burden of proof establishing he is entitled to post-conviction
relief and denies and dismisses this application with prejudice.

Procedural History

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Georgetown County Clerk of Court. In October 2018, the
Georgetown County Grand Jury indicted Applicant for trafficking in heroin, fourteen to twenty-
eight grams (2018-GS-22-00792).! Ronald W. Hazzard, Esquire represented Applicant on this

charge. Assistant Solicitor Keith R. Powell of the Fifteenth Circuit Solicitor’s Office prosecuted

! Applicant also faced multiple charges in Horry County that were not stated in the current PCR
Application and, consequently, are not specifically addressed in this return.
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the case. On February 25, 2019, Applicant appeared before the Honorable Steven H. John, circuit
court judge. Applicant plead guilty to the lesser included offense of trafficking in heroin between
four and fourteen grams, first offense, and Judge John sentenced Applicant to seventeen years
imprisonment.

Applicant filed a timely notice of appeal on March 11, 2019. An order of dismissal was
filed on April 25, 2019, for failure to provide sufficient guilty plea explanation, as required by
Rule 203 (d)(1)(B)(iv), SCAR. Applicant filed a pro se guilty plea explanation and a motion to
reinstate the appeal on April 30, 2019. An order of dismissal was filed on May 30, 2019, denying
the motion to reinstate or rehear the dismissal of the appeal. The remittitur was filed on June 12,
2019, and the amended remittitur was filed on June 14, 2019.

Summary of Relevant Facts

On November 30, 2017, law enforcement officers stopped Applicant while he was
operating a motor vehicle and noticed an odor of marijuana. (Plea Tr. 11). One of the officers
had a canine with him. (Plea Tr. 11). The officers conducted a search around the outside of
Applicant’s vehicle, and the dog alerted officers to something. (Plea Tr. 11). Officers then
searched the car and found a bag of marijuana and a bag of heroin in the unlocked glove
compartment. (Plea Tr. 11). The SLED report came back positive for twenty-two grams of a
mixture containing heroin. (Plea Tr. 11).

Current Action Before this Court

In his current PCR application, Applicant alleges he is being held in custody unlawfully
because of ineffective assistance of counsel in that:
1. “Ineffective assistance of counsel, in violation of Petitioner’s Sixth Amendment right,
where counsel advised Petitioner to plead guilty [without] fully investigating viable

defenses that had merit.”
a. ‘“Violation of ‘both’ [ ] Fourth and Sixth Amendment Rights.”
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1. “Counsel acting competently, should have been aware, ‘a person has a
right under the Fourth Amendment to privacy, against unreasonable
search and seizures.” Where law enforcement entered upon private
property without a warrant and without reasonable suspicion of
whether a drug trafficking crime was afoot.”

2. “Ineffective assistance of counsel, in violation of Petitioner’s Sixth Amendment
rights, where counsel failed to have the initial plea offer enforced.”

a. “Counsel was vividly aware of the 15 year plea offer, yet ‘failed to move for
detrimental reliance’ when the court sentenced the Applicant to 17 years . . .
had counsel moved . . . the outcome of the proceeding would have had to be
different by a minimum of two years prison time.”

At the PCR hearing, Applicant proceeded forward on the following allegations:

1. Ineffective assistance of counsel.
Failure to investigate available defenses.
Failure to review discovery.
Brevity of time in consultation.
Failure to explain Applicant’s rights.
Failure to discuss motion to suppress.
f.  Failure to keep the twelve-year plea offer on the table.
2. Invalid plea.
a. Applicant was not fully informed of the rights he was waiving by entering the
plea.
i. He especially did not know about his right to testify or rights under the
Confrontation Clause.

oo e e

All other allegations raised in his initial application and amendments are deemed waived
and abandoned and, accordingly, will not be addressed in this order.

Summary of the Testimony

Applicant Testimony
Applicant testified that he pled guilty to trafficking heroin. Applicant testified he thought
Counsel failed to fully investigate the available defenses. Applicant testified that the officers
approached him when he was by his mailbox, sitting in his car. Applicant further testified that
someone left the patrol car without a uniform and approached him. Applicant stated that the
officer searched him without consent. Applicant testified he did not have heroin on his person

but had it in his car.
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Applicant testified that Mr. Hazzard was appointed to represent him. Applicant stated he
met with Counsel in early December, while Applicant was out on bond. Applicant asserted that
he never went over discovery with Counsel and only met twice with Counsel. He stated he
visited Counsel at his office once and Counsel visited him at the jail another time. He stated that
Counsel had discovery with him when he went to jail, but they did not review it. Applicant
testified that he was told about a negotiated plea offer for a sentence of twelve years for
trafficking in Georgetown. Applicant stated that Counsel discussed the charges, including the
lesser-included offenses, and the consequences of pleading guilty with him before he accepted
the plea. He stated he was offered a global plea offer to settle all Horry and Georgetown
offenses. Applicant rejected the plea offer and proceeded to trial. The trial resulted in a hung
jury.

The State then extended a plea offer. Applicant stated that Counsel fully explained the
State’s recommendation, and that Counsel then told Applicant he believed it was in Applicant’s
best interest to accept the plea. Applicant recalled he told Counsel of the facts as told in this
hearing and discussed the incident with Counsel but had no “deep conversation.” Applicant
stated Counsel told him he would investigate the facts. Applicant testified that Counsel talked to
him about his constitutional rights and what rights are waived when pleading guilty, but
Applicant was not sure he fully understood. Applicant stated that he understood what a jury trial
was, the strike rules, and his right to remain silent. He stated he did not know what self—
incrimination was, nor did he understand the presumption of innocence. He stated that the Court
explained what a jury trial is. He stated he did not know what the Confrontation Clause is. He
stated he did not know he had a right to determine whether he wanted to testify at trial. He stated

he and Counsel did not discuss defenses against the K-9 search. He stated they did not discuss a
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motion to suppress the drugs, nor defenses available at the traffic stop.

Applicant stated he was aware of the charges, the basis behind the charges, and the
recommended sentencing. Applicant conceded he found out about his offer for fifteen years
because Counsel came to jail to tell him. He stated that he was afraid of receiving more time at
trial. He stated he understood he was waiving his right to call and confront witnesses, to testify,
and to present a defense. He stated that out of his options, a plea sounded better than a trial. On
cross-examination, Applicant responded he wants to reenter his plea. Applicant stated that he
does not want to completely withdraw his plea, he simply seeks a reduction in time because he
believes twelve years is reasonable for his crimes.

Counsel Testimony

Counsel testified he was appointed to represent Applicant. He stated that Applicant
picked up the Georgetown charges before picking up the Horry charges. He stated that Applicant
was facing a minimum of twenty-five years’ imprisonment. He stated he met Applicant bn
December 8% at the bond hearing. Counsel stated he obtained the discovery in the case. He stated
Applicant had many charges based upon different sets of arrests. He stated he discussed
everything that was pending with Applicant. He stated that he reviewed the facts, sentencing
exposure, prior record, confidential informant use, videos, phone dump, and Applicant’s
constitutional rights. He stated he discussed with Applicant how the pullover at Applicant’s
mailbox was pretextual and that the officers could not name the traffic law they broke. He stated
that this issue was addressed at the preliminary hearing, where the motion to suppress was
denied. |

Counsel stated that Applicant missed his trial, which resulted in a mistrial because the

alternate juror was sent to jury deliberations. He stated that after the mistrial, Applicant was
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arrested again and missed roll call. He stated that the original plea offer was twelve years’
imprisonment. He stated that chances of winning at trial were slim. He stated that he discussed
the twelve-year offer with Applicant, including the negotiated sentence, and the pros and cons of
pleading. He stated Applicant had a full copy of the discovery at the time of these discussions.
He stated that Applicant never indicated to him that he wanted a plea deal. He stated he
discussed potential defenses regarding Applicant’s decision to run from the traffic stop. He stated
he would not have put Applicant before a Judge without discussing everything with him and
ensuring Applicant was fully informed in pleading. He stated he discussed all of Applicant’s
rights with him. He stated that the officers could not cite a specific violation Applicant
committed, but Counsel said the violation was that Applicant was facing the wrong direction on
the wrong side of the road. He stated he did not recall a K-9 being involved. He stated he
received all information concerning use of a K-9 in discovery and that this was given to
Applicant.

On cross-examination, Counsel testified that Applicant had sixteen charges and pled to
two of them. Counsel testified that he believed there was no likelihood of success at trial. He
stated Applicant was facing significant time. He again stated that the mistrial occurred because
an alternate juror was sent to deliberations.

Findings of Fact and Conclusions of Law

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. Before this Court are the Georgetown
County Clerk of Court Records, Applicant’s South Carolina Department of Corrections Records,
the plea transcript, and this PCR action’s records. This Court has further had the opportunity to

observe each witness who testified at the hearing, and to closely pass upon their credibility. This
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Court has weighed the testimony accordingly. Set forth below are the relevant findings of fact
and conclusion of law as required by South Carolina Code Annotated Section 17-27-80 (2003).
Ineffective Assistance of Counsel

In a PCR action, the applicant bears the burden of proving allegations contained in the
application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). When an applicant asserts
ineffective assistance of counsel as a ground for relief, the applicant must show “counsel’s
conduct so undermined the proper functioning of the adversarial process that [it] cannot be relied
upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668, 686 (1984);
Butler, 286 S.C. at 442, 334 S.E.2d at 814. Ineffective assistance of counsel is governed by the
Sixth Amendment, as explained by the United States Supreme Court in Strickland v.
Washington.

Pursuant to the first prong of the Strickland analysis, the applicant must prove defense
counsel’s performance was deficient. Id. at 686; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d
624, 625 (1989). To show deficiency, the applicant must prove by a preponderance of the
evidence that counsel’s actions fell outside of the zone of “reasonableness under prevailing
professional norms.” Strickland, 466 U.S. at 688. See also Rule 71.1(e), SCRCP (“The applicant
has the burden of establishing his entitlement to relief by a preponderance of the evidence.”).
Reasonableness is determined by the “variety of circumstances faced by defense counsel or the
range of legitimate decisions regarding how to best represent a criminal defendant,” and the
scope of the reasonableness inquiry is limited to facts counsel had available at the time of
representation. /d. at 689. “Counsel is strongly presumed to have rendered adequate assistance
and made all significant decisions in the exercise of reasonable professional judgment.”

Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing Strickland, 466 U.S. at 690). Judicial scrutiny
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of counsel’s performance remains highly deferential towards defense counsel with a strong
presumption that counsel acted competently, because competent representation may be executed
in virtually “countless” ways. Strickland, 466 U.S. at 688-89.

Second, counsel’s deficient performance must have prejudiced the applicant so that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Cherry, 300 S.C. at 117-18. “A reasonable probability is
a probability sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. at 694. »
The court makes this determination based upon the totality of the evidence. Id. at 695.
Realistically, this matters ““only in the rarest case’” because “[t]he likelihood of a different result
must be substantial, not just conceivable.” Harrington v. Richter, 562 U.S. 86, 111-12 (2011)
(quoting Strickland, 466 U.S. at 697).

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairness of the proceeding whose result is being challenged. Strickland, 466 U.S.
at 696. A court need not first determine whether counsel’s performance was deficient before
examining the prejudice suffered by the defendant as a result of the alleged deficiencies; if it is

easier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that
course should be followed. /d. at 696-97.
Invalid Plea
Applicant alleges he was coerced into entering the plea. The applicant must show there is
a reasonable probability that, but for ineffective assistance of counsel, he or she would not have
pled guilty but, instead, would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 59
(1985). The applicant’s right to contest the validity of a plea is usually, but not invariably,

foreclosed because of the solemnity and truthfulness inherent in the guilty plea proceeding. See
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Blackledge v. Allison, 431 U.S. 63, 73-74 (1977) (“Solemn declarations in open court carry a
strong presumption of verity. The subsequent presentation of conclusory allegations unsupported
by specifics is subject to summary dismissal, as are contentions that in the face of the record are
wholly incredible.”). Absent valid reasons why the applicant is entitled to depart from
admissions made at the plea hearing, sworn statements made during the original proceeding
remain conclusive. Dalton v. State, 376 S.C. 130, 137-38, 654 S.E.2d 870, 874 (Ct. App. 2007)
(citing Crawford v. United States, 519 ¥.2d 347, 350 (4th Cir. 1975)).

For a plea to be valid, Applicant must have been aware of the nature and crucial elements
of the offense, the maximum and minimum penalties, and the rights he is waiving by accepting
the plea. Boykin v. Alabama, 395 U.S. 238 (1969); Roddy v. State, 339 S.C. 29, 528 S.E.2d 418
(2000). A plea is not knowing or voluntary if a defendant “lacks knowledge of material evidence
in the prosecution’s possession.” Gibson v. State, 334 S.C. 515, 523, 514 S.E.2d 320, 324 (1999).

A defendant’s knowing and voluntary waiver of statutory or constitutional rights must be
established by a complete record and “may be accomplished by colloquy between the court and
defendant, between the court and defendant's counsel, or both.” Roddy v. State, 339 S.C. at 34,
528 S.E.2d at 421 (citing State v. Ray, 310 S.C. 431, 437,427 S.E.2d 171, 174 (1993)). “‘[The
voluntariness of a guilty plea is not determined by an examination of the specific inquiry made
by the sentencing judge alone, but is determined from both the record made at the time of the
entry of the guilty plea and the record of the post-conviction hearing.”” Dalton, 376 S.C. at 138,
654 S.E.2d at 874 (quoting Harres v. Leeke, 282 S.C. 131, 133, 318 S.E.2d 360, 361 (1984)).
Further, “guilty pleas, freely and voluntarily entered, act as a waiver of all non-jurisdictional
defects and defenses, including claims of a violation of a constitutional right prior to the plea.”

Whetsell v. State, 276 S.C. 295,297,277 S.E.2d 891, 892 (1981).
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Here, the record reflects that the plea was entered knowingly, voluntarily, freely, and
intelligently. Applicant stated his intent at the plea hearing was to plead guilty to two charges,
including the trafficking in heroin charge. (Tr. 4). Applicant stated he understood he could be
sentenced between seven and twenty-five years for the heroin charge, that he was pleading to the
lesser included offense, and that he was pleading to a violent and serious offense. (Tr. 5).
Applicant stated he was informed of the ramifications and effects of the plea, particularly as it
relates to his Department of qurections conditions. (Tr.6). He stated he understood he was given
one strike under the three strikes law. (Tr. 6). After this, Applicant stated he still wanted to enter
his plea. (Tr. 6). Applicant stated he was not under the influence of any drugs or intoxicants and
did not have an impairment that would keep him from understanding his decision to plead guilty.
(Tr. 6-7). Applicant stated he understood he was giving up his right to remain silent, his
presumption of innocence, his right against self-incrimination at trial, his right to have the
prosecution bear the burden of proving guilt beyond a reasonable doubt, his right to a jury trial,
his right to call and cross-examine witnesses, his right to testify, his right to present evidence,
and his right to challenge the State’s case. (Tr. 7-8). Applicant stated he was pleading freely and
voluntarily because he was guilty of the crimes charged. (Tr. 8). Applicant stated no one
threatened him into or otherwise promised him anything to get him to plead. (Tr. 8). Applicant
stated he discussed his cases with Counsel, that he had enough time to talk to Counsel, that he
did not need any more time to talk to Counsel, that he was satisfied with his representation, and
that he did not have any complaints about Counsel. (Tr. 8-9). Thus, based on the plea hearing
transcript, this Court finds the plea was entered knowingly, intelligently, freely, and voluntarily

and cannot be withdrawn now.
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Failure to Review Discovery

Applicant claims Counsel was ineffective and his plea invalid because Counsel did not
review his discovery with him. Counsel credibly testified that he reviewed the discovery with
Applicant at great length. Accordingly, relief is denied on this ground.

Failure to Investigate Defenses

Applicant claims Counsel was ineffective for failing to investigate all available defenses.
Strickland makes clear that defense counsel “has a duty to make reasonable investigations or to
make a reasonable decision that makes particular investigations unnecessary.” 466 U.S. at 691.
When alleging failure to investigate as a ground for a larger ineffective assistance of counsel
claim, judicial determination of this claim’s validity is evaluated for “reasonableness [under] all
the circumstances” with “a heavy measure of deference to counsel’s judgments” applied. Id. At
the PCR hearing, Applicant is required to present evidence or witnesses he alleges Counsel did
not properly investigate. Glover v. State, 318 S.C. 496, 498-99, 458 S.E.2d 538, 540 (1995).
Additionally, whether Applicant was prejudiced by Counsel’s failure to investigate is contingent
on whether the evidence presented would have led Counsel to change his recommendation
regarding the plea. Stalk v. State, 383 S.C. 559, 562, 681 S.E.2d 592, 594 (2009).

Counsel credibly testified that he discussed Applicant’s defenses with him. Further,
Applicant has failed to identify any defenses specifically that Counsel did not discover which
would have caused Counsel to change his recommendation as to the plea. Accordingly,
Applicant has failed to meet his burden of proof, and relief is denied.

Brevity of Time
Applicant alleges that Counsel was ineffective for failing to communicate with Applicant

a sufficient amount. “[B]revity of time spent in consultation with a defendant alone is not
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indicative of inadequate trial preparation.” Smith v. State, 404 S.C. 493, 500, 745 S.E.2d 378,
382 (2012). Applicant must show evidence indicating “how additional preparation or
communication would have resulted in a different outcome.” Id. See Jackson v. State, 329 S.C.
345,353-54, 495 S.E.2d 768, 772 (1998) (where application failed to show ineffective assistance
of counsel based on lack of preparation by neglecting to show evidence of what Counsel failed to
discover or what defenses Counsel could have pursued had he more fully prepared for the case);
Skeen v. State, 325 S.C. 210, 214-15, 481 S.E.2d 129, 132 (1997) (where Applicant failed to
show ineffective assistance of counsel when he did not present evidence showing how additional
preparation would have impacted the trial).

Applicant has failed to establish how additional communication would have resulted in
him proceeding to trial instead or a different outcome. Applicant has failed to meet his burden of
proof, and relief is denied accordingly.

Failure to Explain Rights

Applicant claims Counsel was ineffective and his plea invalid because Counsel did not
explain his rights to him. This Court finds that allegation not credible. The plea transcript and
Counsel’s credible testimony at the PCR hearing show Applicant was informed by Counsel and
the Court about his rights at great length. Accordingly, relief is denied.

Confrontation Clause

Applicant claims he was not aware of his rights under the Confrontation Clause.
However, Counsel credibly testified that he informed Applicant about his rights at great length.
He was also informed that he was W‘aiving his right to call and confront witnesses at the plea
hearing. (Tr. 7-8). Thus, this Court finds that Applicant was aware of this right, and it was

waived through entry of an otherwise valid plea. Accordingly, relief is denied on this ground.
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Right to Testify

Applicant claims he was not aware of his right to testify. However, Counsel credibly
testified that he informed Applicant about his rights at great length. He was also informed that he
was waiving his right to remain silent at the plea hearing. (Tr. 7-8). Thus, this Court finds that
Applicant was aware of this right and it was waived through entry of an otherwise valid plea.
Accordingly, relief is denied on this ground.

Twelve-Year Offer

Applicant claims Counsel was ineffective for letting the twelve-year offer lapse. Counsel
credibly testified that Applicant did not want to plead guilty when this offer was conveyed to him
initially. Counsel also credibly testified that this offer was no longer on the table after Applicant
incurred more charges after he failed to appear at his mistrial. Applicant was not entitled to his
initial offer at this time. The State was not required to keep the offer on the table with the change
of circumstances. Thus, this claim is without merit, and relief is denied.

Motion to Suppress

Applicant claims Counsel was ineffective for failing to inform him about his option to
move to suppress the drugs. However, Counsel credibly testified that he fully informed
Applicant of all his rights. Additionally, Counsel credibly testified that he attended a preliminary
hearing where he moved to suppress the drugs. This Court finds Applicant’s testimony to the
contrary not credible. Accordingly, relief is denied.

Conclusion

Based on all the foregoing, this Court finds and concludes that Applicant has not

established any constitutional violations or deprivations that would require this Court to grant his

application. Therefore, this PCR application must be denied and dismissed with prejudice.
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This Court notifies Applicant that he must file and serve a notice of appeal within thirty
days of receipt by counsel of the j'udgment entry’s written notice to secure appropriate appellate
review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2a 395 (1991),
an Applicant has the right to appellate counsel’s assistance in seeking review of the denial of
PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek appellate review, PCR
counsel must serve and file a notice of appeal on Applicant’s behalf. Your attention is directed to
South Carolina Appellate Court Rule 243 for appropriate appellate procedures.

IT IS THEREFORE ORDERED:
1. The PCR application be denied and dismissed with prejudice; and

2. Applicant be remanded to the custody of Respondent.

<
AND IT IS SO ORDERED this 2 “¥ dayor [} &reh , 2023.

KRrisTI F. CURTIS

Presiding Judge
Fifteenth Judicial Circuit

M , South Carolina.
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