From: Gene Connell

To: Court Of Appeals Filings

Cc: "mdc@barnwell-whaley.com"; Summers Clarke; "areppas@batescarey.com"; "csorensen@batescarey.com"
Subject: Appellate Case No. 2023-000063; Okun v. Pobuckra Properties, LLC, et al.

Date: Monday, July 3, 2023 9:43:19 AM

Attachments: CLERK - LTR 7-3-23 filing Return.pdf

Respondent"s Return to Appellants" Motion to Strike.pdf
POS - Return.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached please find our letter to the Clerk filing Respondent’s Return to Appellants” Motion to
Strike and Proof of Service thereof.

All counsel of record are being copied on this email.

Please advise if anything further is needed at this time.

Gene M. Connell, Jr., Esquire
Kelaher, Connell & Connor, P.C.
P. O. Drawer 14547

Surfside Beach, SC 29587-4547
Phone: (843) 238-5648

Fax: (843-238-5050

Email: gconnell@classactlaw.net

CONFIDENTIALITY NOTE: THIS EMAIL HAS BEEN SENT FROM A LAW FIRM. IT MAY CONTAIN
PRIVILEGED AND CONFIDENTIAL INFORMATION AND IS INTENDED SOLELY FOR THE USE OF PERSON
OR PERSONS NAMED ABOVE. IF YOU ARE NOT AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED
THAT ANY DISSEMINATION OR DUPLICATION OF THIS EMAIL IS PROHIBITED AND THAT THERE SHALL
BE NO WAIVER OF ANY PRIVILEGE OR CONFIDENCE BY YOUR RECEIPT OF THIS TRANSMISSION. IF
YOU HAVE RECEIVED THIS EMAIL IN ERROR, PLEASE NOTIFY US IMMEDIATELY AT (843) 238-5648
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KELAHER, CONNELL & CONNOR, P.C.

ATTORNEYS AT LAW
SuITE 209
THE COURTYARD
1500 U.S. HIGHWAY 17 NORTH
P.O. DRAWER 14547

SURFSIDE BEACH, SOUTH CAROLINA 29587
EDWARD T. KELAHER*

GENE M. CONNELL, JR. AREA CODE 843
L. SIDNEY CONNOR, IV 238-5648
L1SA POE DAVIS FAX: 238-5050
*OF COUNSEL

July 3, 2023

ctappfilings@sccourts.org

Jenny Abbott Kitchings

Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

Re:  Appellate Case No. 2023-000063
Steven Michael Okun, as Personal Representative of the Estate of Jane Luanne Okun v.
Pobuckra Properties, LLC and Alliance Commercial Property Management,
C/A No. 2021-CP-22-00927
Our File No. 2021-0241C

Dear Ms. Kitchings:

Enclosed please find Respondent’s Return to Appellants’ Motion to Strike and Proof of
Service in the above-captioned matter.

By copy of this letter, we hereby serve a copy of the above-stated documents on Appellants
through counsel of record

Should you have any question or need anything further at this time, please do not hesitate to

contact me.
Sincerely yours,
Pl
| &
Gene M. Connell, Jr.
GMClr:sm
Enclosures
co; M. Dawes Cooke, Jr., Esquire

D. Summers Clarke, II, Esquire
Agelo L. Reppas, Esquire
Colleen P. Sorensen, Esquire






THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM GEORGETOWN COUNTY
Court of Common Pleas

The Honorable William H. Seals, Jr., Circuit Court Judge

Case No. 2021-CP-22-00927
Appellate Case No. 2023-000063

Steven Michael Okun, as Personal Representative
of the Estate of Jane Luanne OKun..............ococviiiiiiiiiii e, Respondent

VS.

Pobuckra Properties, LLC and
Alliance Commercial Property Management, Inc ...............ococoiiiiiii e, Appellants

RESPONDENT’S RETURN TO
APPELLANTS’ MOTION TO STRIKE

The Respondent offers the following return to Appellants® Motion to Strike.

BACKGROUND FACTS

This case is before the Court based on Appellants’ appeal of the trial court’s order granting
Okun’s Motion to Strike Defendants’ Answers and Affirmative Defenses. Respondent believes
that the deposition of David Teems should be included in the record because it was referenced

during the argument of the motion.





ARGUMENT
Respondent refers the Court to the Transcript of Record of January 6, 2023 in which
Respondent’s counsel referred to Teems’ deposition in the following manner:

So at the deposition of the defendants’ agent about six weeks ago, he indicated that
he had lost the handrail, they no longer had the handrail. (Tr. p, 2, lines 22-24).

Later, Appellants’ counsel tangentially referred to Teems’ deposition when she stated as
follows:

And as far as the handrail goes, the handrail was disposed of by a third party

landscaping company that was doing some clean up from -- during the spring, of

the leaves. The handrail had been stored in a fenced in enclosure by the property

manager, and unbeknownst to him, they went and got this handrail from an enclosed

area where he had stored it, and got rid of it. And immediately when he found out

they’d thrown it out, he called, tried to find it, tried to do everything he could. (Tr.

p. 4, lines 1-9).

In sum, Teems’ testimony at his deposition was part of the argument for Okun’s Motion to
Strike Defendants’ Answers and Affirmative Defenses and the Teems deposition was presented
by oral argument to the Court. Accordingly, it should be included in the Record. Both Appellants’
counsel and Respondent’s counsel made reference to it and it was a part of the Court’s decision.
In sum, a party cannot complain of an error which his own conduct has induced. See Cox v. Cox,

290 S.C. 245, 248, 349 S.E.2d 92 (Ct. App. 1986).

CONCLUSION

Accordingly, because Teems’ deposition was discussed by both counsels and considered
by the Court it should be part of the record especially in light of the fact that both counsel agree
that Teems, agent of the Appellant, lost the crucial evidence in this case.

Respectfully submitted.





July 3, 2023
Surfside Beach, South Carolina

KELAHER, CONNE/L'L/& CONNOR, P.C.

R /

/7 // / A ;
/ /A y F 4 //

2, . )/

ATV .4/

-y Py /)
VAL
£ C

Gene M. Conhell, Jr. (S.C. Bar No. 1358)
The Courtyard, Suite 209—

1500 U.S. Highway 17 North

Post Office Drawer 14547

Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)

(843) 238-5050 (facsimile)
geonnell@classactlaw.net

Attorney for Respondents







THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM GEORGETOWN COUNTY
Court of Common Pleas

The Honorable William H. Seals, Jr., Circuit Court Judge

Case No. 2021-CP-22-00927
Appellate Case No. 2023-000063

Steven Michael Okun, as Personal Representative
of the Estate of Jane Luanne Okun..............ooooiiiiii i, Respondent

V8.

Pobuckra Properties, LL.C and
Alliance Commercial Property Management, InC ..............cocooviiiiniiiniinannnn, Appellants

PROOF OF SERVICE

PERSONALLY appeared before me, Shelia Y. McCumbee, who being duly sworn, deposes and
says that she is an employee of Kelaher, Connell & Connor, P.C., and that she has served a copy
of Respondent’s Return to Appellants’ Motion to Strike on the 3" day of July 2023, by
depositing a copy of same in the United States Mail, postage prepaid, to:

M. Dawes Cooke, Jr., Esquire Agelo L. Reppas, Esquire

D. Summers Clarke, II, Esquire Colleen P. Sorensen, Esquire
Barnwell Whaley Patterson & Helms, LLC BatesCarey LLP

PO Drawer H 191 North Wacker, Suite 2400
Charleston, SC 29402-0197 Chicago, II. 60606





vy liw % g 9/(&44]&%
Shelia Y. McCumbée
SWORN AND SUBSCRIBED before me,

C

this 8 day of July 2023

Notary Pﬁ‘kﬂiﬁfor South Carolina B
My Commission Expires: [ - A A9







