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ARGUMENT  


Appellant Ironwork Productions, LLC (“Ironwork”) respectfully submits this petition for 


rehearing regarding this Court’s June 21, 2023 Opinion in which it held that the lower court did 


not abuse its discretion in sanctioning Ironwork by dismissing its Complaint against Bobcat 


Company, Inc. (“CEC”) with prejudice. “An abuse of discretion may be found when the appellant 


shows that the conclusion reached by the circuit court was without reasonable factual support and 


resulted in prejudice to the rights of appellant, thereby amounting to an error of law.” Skywaves I 


Corp. v. Branch Banking & Tr. Co., 423 S.C. 432, 456-57, 814 S.E.2d 643, 656 (Ct. App. 2018). 


In its Opinion finding no abuse of discretion, this Court notes that Ironwork’s attorney apparently 


agreed that dismissal would be a proper sanction for failing to comply with the October 1 order: 


Ironwork’s attorney agreed that dismissal was the appropriate sanction if it failed 
to comply with the October 1 order[,] . . . [and at the] hearing on Ironwork’s motions 
to reconsider, . . . Ironwork conceded the documents mailed to CEC after the 
October 1 order did not address the deficiencies or the second set of requests.  
 


(Opinion 3.) In affirming the lower court’s dismissal with prejudice, this Court overlooks three 


important facts. 


I. IRONWORK DID NOT WILLFULLY VIOLATE ANY ORDER AND 
WRONGFULLY BEARS THE PUNISHMENT FOR AN ATTORNEY WHO 
ABANDONED IT 
 


Ironwork knew nothing of any discovery dispute, the October 1 order, or the potential that 


its case could be dismissed. (R. pp. 169-71.) Historically, this Court has considered the willfulness 


of the party itself apart from its attorney in determining the appropriateness of sanctions. Karppi 


v. Greenville Terrazzo Co., Inc., 327 S.C. 538, 545 n.6, 489 S.E.2d 679, 683 n.6 (Ct. App. 1997) 


(“While we agree that the trial court was well within its power to penalize [appellant] for what the 


court found to be willful disobedience, under these circumstances it seems from the record as 
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though the attorney for [appellant] was at least as much to blame as the party itself, for its 


indiscretions. To penalize [appellant] so severely for apparently relying on the advice of its 


attorney, under these circumstances, is clearly unjust, and would not properly serve the purposes 


for sanctions.”); see also Griffin Grading & Clearing, Inc. v. Tire Serv. Equip. Mfg. Co., 334 S.C. 


193, 200, 511 S.E.2d 716, 719 (Ct. App. 1999) (affirming sanctions but noting “that there is no 


evidence in the record to support [appellant’s] assertion that it was unaware of the acts of its 


counsel”). Here, Ironwork’s president affirmed in his affidavit that Ironwork’s attorney at the time, 


Delane Rosemond, never informed him of any discovery issues or potential dismissal. (R. pp. 169-


71.) Mr. Rosemond never told Ironwork that 


• CEC sent a deficiency letter; 


• CEC sought supplemental discovery responses; 


• CEC filed a motion to compel those responses;  


• A hearing was scheduled regarding CEC’s motion to compel; 


• Mr. Rosemond failed to appear at the motion hearing; 


• Mr. Rosemond consented to an order compelling Ironwork to provide supplemental 


responses within ten days or risk dismissal; and 


• The court entered the October 1 order providing for dismissal of Ironwork’s case if it 


failed to provide timely supplemental responses. 


(R. pp. 169-71.) Nor did Mr. Rosemond tell Ironwork that he “inadvertently” sent incorrect 


supplemental responses to CEC, violating the order to which he had apparently consented. (Id.; R. 


p. 645, lines 4-8.) Rather, Ironwork learned that its case had been dismissed only after seeking 


other counsel to represent it.  
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A discovery sanction “should be aimed at the specific misconduct of the party sanctioned” 


and “should not go beyond the necessities of the situation.”  Karppi, 327 S.C. at 543, 489 S.E.2d 


at 682 (citing Balloon Plantation, Inc. v. Head Balloons, Inc., 303 S.C. 152, 154, 399 S.E.2d 439, 


440 (Ct. App. 1990)). Ironwork is severely sanctioned because of the actions of an attorney it was 


seeking to replace—an attorney who has now been suspended from the practice of law in this state. 


The bad actor here is no longer in the case; a “well-aimed” sanction should not severely punish 


Ironwork, which was acting reasonably and promptly in seeking other counsel.  


Moreover, this Court’s Opinion does not address Mr. Rosemond’s abandonment of 


Ironwork. Ironwork perceived that its counsel had apparently abandoned it—so much so that it 


sought other counsel. (R. pp. 169-71.) Ironwork should not be punished because of an attorney 


who abandoned Ironwork by failing to appear on its behalf, willfully ignoring its communications, 


and refusing to inform Ironwork of the discovery dispute and the potential dismissal of Ironwork’s 


case. Graham v. Town of Loris, 272 S.C. 442, 451, 248 S.E.2d 594, 598-99 (1978). 


II. IRONWORK’S ATTORNEY DID NOT CONSENT TO DISMISSAL WITH 
PREJUDICE 
 


Mr. Rosemond’s apparent agreement, referenced in this Court’s June 21, 2023 Opinion, 


did not include dismissal with prejudice. The proposed October 1 order merely stated that if 


Ironwork failed to comply, its “Complaint in this lawsuit shall be dismissed.” (R. p. 2.) Rule 37(b) 


does not specify that the sanction of dismissal is with prejudice, and Ironwork’s attorney had no 


reason to assume that the dismissal would be with prejudice, especially considering our 


jurisprudence’s deference for protecting a litigant’s right to be heard on the merits. Balloon 


Plantation, Inc., 303 S.C. at 154, 399 S.E.2d at 440 (“However, the sanction imposed should be 


reasonable, and the Court should not go beyond the necessities of the situation to foreclose a 
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decision on the merits of a case.”); see also Karppi, 327 S.C. at 546-50, 489 S.E.2d at 683-86 


(Anderson, J., concurring) (concurring with reversal of lower court “because a sanction which 


precludes a decision on the merits should be lightly invoked,” listing cases, and noting that 


“[d]enying a party the opportunity to be heard should be carefully invoked and reserved for the 


most egregious cases.”) Indeed, Ironwork’s attorney’s motion to reconsider shows his surprise that 


the dismissal was with prejudice: “The [October 1] Order did not say anything regarding dismissal 


with prejudice.” (R. pp. 172-73 (emphasis in original).) By dismissing the case with prejudice, the 


lower court prejudiced the rights of Ironwork to reassert its claims against CEC within the 


approximately one year remaining of the statute of limitations period. (R. pp. 174-75.) 


Accordingly, dismissal with prejudice was an abuse of discretion. 


III. IRONWORK’S ATTORNEY DID NOT WILLFULLY DISREGARD THE 
OCTOBER 1 ORDER 
 


Ironwork’s attorney thought he had complied with the October 1 order. On October 24, 


2019, in response to CEC’s counsel’s email to the Court inquiring about the status of the order 


dismissing the case, Ironwork’s attorney replied all, saying: “Jay – I sent you the plaintiff’s answer 


to interrogatories and request for production the day after the hearing. Have you not received 


anything from my office since the hearing?” (R. p. 668.) Only later did he realize that “he 


inadvertently sent the same other materials.” (R. p. 645, lines 4-8.) The failure to comply with the 


October 1 order was “inadvertent” and evidently done in confusion—not “bad faith, willfulness, 


or gross indifference to the rights of other litigants” as required to dismiss the case. Karppi, 327 


S.C. at 543, 489 S.E.2d at 682. Despite the apparent confusion expressed on October 24, 2019, on 


October 25, 2019, the court dismissed the case with prejudice, never providing Ironwork’s attorney 
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an opportunity to appear, argue, explain, or otherwise defend against the dismissal with prejudice. 


(R. pp. 4-6.)  


Dismissal as a discovery sanction is already “harsh medicine that should not be 


administered lightly.” Karppi, 327 S.C. at 543, 489 S.E.2d at 682. Where, as here, neither Ironwork 


nor its attorney acted willfully to tout the court’s order, dismissal of Ironwork’s case with prejudice 


was inappropriate. 


CONCLUSION 


 For the reasons stated herein, Appellant Ironwork Productions, LLC respectfully requests 


that the Court grant its petition for rehearing.  


 


Respectfully submitted,  


        
/s/Adam C. Bach     


       Adam C. Bach (SC Bar # 74885) 
       TONNSEN BACH, LLC 


 1306 South Church Street 
       Greenville, SC  29605 
       Telephone: (864) 236-5013 
       Facsimile: (864) 312-4191 
       abach@tonnsenbach.com     


 
Attorneys for Appellant Ironwork 
Productions, LLC 


July 5, 2023  
 
Other Counsel of Record: 
Jay T. Thompson 
Wesley B. Sawyer 
Robert L. Mebane, Jr.  
Helen F. Hiser
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