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STATEMENT Of ISSUES ON APPEAL 

I Whether It was error to deny a contmuance seekmg to allow the court ordered 

mental health exammatIOn reports regardmg Wyhe's competency and cnmmal 

responsIbIhty to be furnIshed by the Department of Mental Health before tnal? 

II Whether Wyhe's SIxth Amendment ConfrontatIOn Clause nght was vIOlated when 

the autopsy report prepared by the doctor performmg the autopsy was used m the 

testImony of a dIfferent doctor at tnal? 

III Whether the psychologIst's testImony regardmg statements of the ChIld was 

ImpermIssIble hearsay, and vIOlated Wyhe's SIxth Amendment ConfrontatIOn 

Clause nght, when the ChIld was an avmlable wItness but uncalled by the State? 

IV Whether the tnal court Imposed an Illegal sentence upon Wyhe by sentencmg hIm to 

five (5) years for the charge of posseSSIOn of a weapon dunng the commISSIOn of a 

VIOlent cnme when he was already sentenced to L WOP for the charge of murder? 
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STATEMENT OF THE CASE 

On September 15, 2009, the PIckens County Grand Jury mdicted ClIfford Austm 

WylIe for the offenses of unlawful conduct towards a chIld, murder, and posseSSIOn of a 

weapon durmg the commISSIon ofa VIOlent CrIme On January 15,19, and 20, 2010, WylIe, 

represented by John Dejong, proceeded to trIal before the Honorable G Edward Welmaker 

and a Jury Representmg the State were JudIth Munson, and Jenny Hamaker The Jury 

found WylIe gUIlty of all three charges, and the trIal court sentenced WylIe to ten (10) years 

Impnsonment for unlawful conduct towards a chIld, lIfe ImprISOnment WIthout possIbIlIty of 

parole (L WOP) for murder, to run consecutIvely to the sentence for unlawful conduct 

towards a chIld, and five (5) years ImprISOnment for posseSSIOn of a weapon dunng the 

commISSIon of a VIOlent CrIme, to run concurrent WIth the sentence for murder 
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STA1EMENT OF IHF FACTS 

Shortly after 900 pm on February 13, 2009, Chfford Wyhe was arrested m hIS 

home for the murder of hIS wIfe (WIfe) (R p 109, In 2, p 116, In 8-13) WylIe's son 

(ChIld) was m the next room mSIde the home when the smgle shot was fired mto the 

shoulder of WIfe (R p 118,ln 6-17,p 180, In 6-7) 

An autopsy of WIfe was conducted the next day by Dr MIchael Ward, PIckens 

County ChIef MedIcal Exammer (R p 179, In 9-11) Also present at the autopsy was 

Officer James Maw, eVIdence custodIan for the Clemson PolIce Department (R p 170, In 

5-13) 

At a pretnal conference on November 25, 2009, Judge Welmaker SIgned orders to 

have WylIe evaluated by the South Carolma Department of Mental Health (DMH) regardmg 

Issues of competency to stand tnal, and cnmmal responsIbIhty at the tIme of the alleged 

mCIdent (R p 17, In 9-12, App 1 and 2) Wyhe was later evaluated by Dr Cross at 

DMH (R p 17, In 20-21, p 18, In 13-14) Further, on November 30,2009, WylIe served 

the State WIth ills notIce of mtent to use mSanIty as hIS defense (R p 17, In 14-15) 

However, the mental evaluatIOn reports were never submItted by Dr Cross before 

WylIe's tnal on January 15,2010 (R p 17, In 19-21) Moreover, Dr Cross was on 

vacatIOn at the tIme the State elected to call WylIe's case for tnal (R p 16, In 1-5) The 

only mformatIOn from DMH was a letter sent VIa facsImIle the day before tnal to the State 

by Dr MUSICk, Dr Cross' supervISor who was not the evaluatmg doctor, mdIcatmg WylIe 

was competent (R p 17, In 22 - p 18, In 1-3) 

After heanng arguments by counsel regardmg thIS matter on the first day of tnal, the 

court conducted an Impromptu competency hearmg WIthout the DMH reports (R p 22, In 
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8 - p 26, In 4) The tnal court acknowledged It prevIOusly ordered WylIe's mental 

evaluatIOns for both competency and cnmmal responsIbIlIty, and was "somewhat dIstressed 

that the Department of Mental Hedlth dIdn't fulfill ItS duty," to provIde the reports (R p 

24, In 19 - P 25, In 1-3) 1 he tnal court concluded as follows "[B]ased on what I have 

now before me, I don't dunk there's any Issue as to the competency of Mr WylIe as far as 

standmg tnal or of hIS responsIbIlIty at the tlme of the alleged offense" (R p 25, In 12-

16) WylIe's motIon for contmuance based on lack of the court ordered mental evaluatIon 

reports was derued (R p 25, In 17 - P 26, In 4) 

Dunng the tnal, the State called Dr James Fulcher, PIckens County Deputy MedIcal 

Exammer Dr Fulcher neIther performed the autopsy on WIfe, nor was he present for It 

(R P 185, In 7-11) The pnmary resource Dr Fulcher admIttedly utlhzed was the autopsy 

report prepared by Dr Ward (R p 185, In 12-14) Dr Ward was also on vacatIOn at the 

tIme the State elected to call the case for tnal and was due back dunng the week of trIal I 

(R p 43, In 18-22) Over Wylie's obJectIOn, Dr fulcher was permItted to testIfy regardmg 

the cause of WIfe's death based pnmanly upon the autopsy report (R p 44, In 4 - p 45, 

In 1-21, p 56, In 8-10, p 173, In 15-21) 

PsychologIst Hope ThreadgIll was also a WItness for the State Before allowmg Dr 

ThreadgIll to testIfy, the tnal court gave an admorutIOn to the State that "the WItness not get 

mto any of the factual allegatIOns about thIs partIcular mCIdent" (R p 331, In 9-12) On 

dIrect exammatIOn, over the ObjectIOns of Wylie, Dr ThreadgIll was permItted to testlfy as 

to what the ChIld SaId to her (R p 328, In 3-24, p 429, In 6-17, p 483, In 20 - P 484, 

I The State mdlcated to the defense that Dr Ward was expected to be avaIlable by eIther Wednesday or 
Thursday January 20 or 21 2009 (R In p 43 17 22) The tnal occurred from Fnday January 15 2009 
to Wednesday January 20 2009 (R 1) 
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In 2) SpecIfically, the followmg questIOn and answer was admItted over WylIe's 

objectIons 

Q And you started to say one of the first thmgs he told you 
A One of the first thmgs he SaId to me IS he belIeved thIS to be hIS fault 

(R P 430, In 2-5) AddItIOnally, Dr ThreadgIll later stated the followmg on cross 

exammatIOn "He was actually m the home He heard the gunshot He heard hIS parents 

fightmg He heard hIs mother talk on the phone to the polIce and say he has a gun Those 

are facts that I'm gettmg from the chIld" (R 435, In 11-15) 

The JUry returned a verdIct of gUIlty on all three charges (R p 508, In 19) WylIe 

was sentenced to 10 years for unlawful conduct towards a chIld, L WOP for murder, to run 

consecutIvely to the sentence for unlawful conduct towards a chIld, and 5 years for 

posseSSIOn of a weapon dunng the commISSIOn of a VIOlent cnme, to run concurrent WIth the 

sentence for murder (R p 511, In 1-10) ThIS appeal follows 
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ARGUMENT 

I The tnal court erred by denymg a contmuance seekmg to permIt the court 
ordered mental health exammatlOn reports regardmg WylIe's competency and 
cnmmal responsibilIty to be furmshed by the Department of Mental Health 
before tnal 

The trIal court abused Its discretIOn2 by vIOlatmg SectIOn 44-23-430 of the South 

Carolma Code (West, Westlaw current through End of 2010 Reg Sess), as well as WylIe'S 

due process rIght to fair trIal, when It demed WylIe's motIOn for contmuance and forced hIs 

trIal forward WIthout the court ordered mental exammatIOn reports regardmg hIS 

competency at the tIme of trIal, and hIS cnmInal responsIbIlIty at the tIme of the InCIdent 

(R P 17-26) Because a defendant's competency to stand tnal and hIS crImmal 

responsIbIlIty "are separate mental health Issues," each WIll be addressed separately 

Monahan v State, 365 S C 130, 133,616 S E 2d 422,423 (2005) 

A Once the tnal court ordered WylIe to submIt to a mental exammatIon to 
determme hiS competency to stand tnal, the plam and unambiguous 
language of the relevant statutes mandate that the tnal court perform a 
competency hearmg "upon recelvmg the report" from the DMH 
deSignated exammers 

The tnal court's Impromptu VOIr dIre of WylIe to determIne hIS competency VIOlated 

the plaIn and unambIguous language of SectIOn 44-23-430, as well as WylIe's "nght to a 

fair tnal by a due process determInatIOn of hIS competency and fitness to stand tnal," 

because It was conducted well after a mental health examInatIon was ordered, yet WIthout 

2 See State v Patterson 324 S C 5 12 482 S E 2d 760 763 (1997) (' A trIal Judge s refusal of a motion for 
contmuance Will not be disturbed on appeal absent a clear abuse of discretIOn ) State v Colden 372 S C 428 
435 641 S E 2d 912 917 (Ct App 2007) ( An abuse of discretIOn occurs when the conclUSIOns of the trial 
court eIther lack eVidentiary support or are controlled by an error oflaw ) 
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benefit of the statutonly mandated wntten report State v Blair, 275 S C 529, 533, 273 

S E 2d 536,538 (1981) 

The questIOn of whether It IS necessary to order a competency eXamInatIOn IS WIthIn 

the dIscretIOn of the tnal court State v Locklair, 341 S C 352, 364, 535 S E 2d 420, 426 

(2000), State v Buchanan, 302 S C 83, 85, 394 S E 2d 1 (Ct App 1990) Pursuant to 
\ 

SectIOn 44-23-410 of the South CarolIna Code (West, Westlaw current through End of2010 

Reg Sess), "CIrcUIt court Judges have the Inherent duty to order a competency eXamInatIOn 

If there IS reason to belIeve that the person charged wIth the cnmInal offense IS not fit to 

stand tnal,,3 Locklair, 341 SCat 363, 535 S E 2d at 426 (emphasIs added) 

Once the tnal court exerCIses ItS dIscretIOn to order such an exammatIOn, a wntten 

report must be made for the court by the deSIgnated examIners at DMH S C Code Ann § 

44-23-420 (West, Westlaw current through End of 2010 Reg Sess) ("WIthIn ten days of 

eXamInatIOn , the deSIgnated examIners shall make a wntten report to the court 

") As such, the deSIgnated examIners are reqUIred to prepare a wntten report for the court 

regardIng the person's competency Issues, as well as cnmInal responsIbIhty Issues If so 

ordered by the court Id FInally, "[u]pon reCeIVIng the report of the deSIgnated exammers," 

the court Itself IS tasked WIth the duty of settIng a hearIng date, of whIch It must notIfy the 

1 Section 44 23 410 proVides m plrtment part as follows 

(A) Whenever a Judge of the CirCUit court or famIly court has reason to believe that a person on 
tnal before him, charged With the commiSSIOn of a cnmInal offense or CIVil contempt IS not fit to 
stand trial because the person lacks the capacity to understand the proceedings against him or to 
assist In hiS own defense as a result of a lack of mental capacity, the Judge shall 

(1) order examinatIOn of the person by two examiners deSignated by the Department of 
Mental Health 

S C Code Ann S 4423410 (West Westlaw current through End of2010 Reg Sess) (emphaSIS added) 
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person exammed and ills counsel S C Code Ann § 44-23-430 (West, Westlaw current 

through End of2010 Reg Sess) ("Upon receIvmg the report of the desIgnated exammers 

the court shall set a date for and notIfy the person and hIS counsel of a heanng on the 

Issue of hIs fitness to stand tnal") If the accused IS deemed fit to stand tnal after thIs 

heanng, then the tnal court shall resume the cnmmal proceedmgs Id In short, once the 

tnal court orders a competency evaluatIOn pursuant to SectIOn 44-23-410, the clear and 

unambIguous language of the statutory scheme mdicates that the court may resume cnmmal 

proceedmgs only after the statutonly mandated procedures are completed-willch 

specIfically mcludes receIpt of the report from the deSIgnated exammers pnor to conductmg 

the competency heanng 4 

AddItIonally, the statutory competency evaluatIOn scheme utIhzes the word "shall," 

mdicatmg the procedures are mandatory See PIttman, 373 SCat 561, 647 S E 2d at 161 

ThIS understandmg IS supported by South Carolma common law In State v Blmr, 275 S C 

529, 532-33,273 S E 2d 536, 537-38 (1981), the South Carolma Supreme Court exammed 

the use of thIS term as It apphes to the competency hearmg statute After reasonmg that "a 

statutory proVIsIOn IS generally regarded as mandatory where the power or duty to whIch It 

relates IS for the secunty or protectIon of pnvate nghts," the Blmr Court concluded the 

statute pertammg to competency hearmgs "IS deSIgned to protect the accused's nght to a fair 

tna1 by a due process determmatIOn of ills competency and fitness to stand tnal" Id 275 

SCat 533, 273 S E 2d at 538 Accordmgly, once a tnal court exerCIses ItS dIscretIOn to 

4 All rules of statutory constructIon are subservIent to the maxIm that legIslatIve Intent must prevaIl If It can be 
reasonably dIscovered In the language used State v PIttman 373 S C 527 561 647 S E 2d 144 161 (2007) 
Where the statute s language IS plaIn and unambIguous and conveys a clear and definIte meamng the rules of 

statutory InterpretatIon are not needed and the court has no nght to Impose another meanIng ML Therefore 
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order an evaluatIOn, the plam and unambIguous language of the statutory scheme provIded 

by the General Assembly mandates the followmg (1) that the accused be exammed, (2) that 

the desIgnated exammers generate a wntten report, (3) that, upon receIpt of the wntten 

report, the court schedule and perform the competency hearmg, and (4) that the cnmmal 

proceedmgs agamst the accused resume If he IS found to be competent after the heanng In 

thIS way, the accused's nght to a fmr tnal by a due process determmatIOn of hIS competency 

IS protected ~ 

In the case at bar, one of the orders Issued by the tnal court on November 25, 2009, 

was for Wyhe to undergo mental evaluatIOns to determme hIS competency to stand tnal (R 

p 17, In 9-12, App 1) ThIs order reflects the fact that the tnal court had reason to beheve 

a competency evaluatIOn was necessary under SectIOn 44-23-410 See, e g, Buchanan, 302 

Seat 86, 394 S E 2d at 2 AddItIonally, the State admItted that It consented to Wybe's 

court ordered evaluatIOn based on representatIOns that he exhIbIted paranoIa (R p 20, In 

25 - p 21, In 1-4) 

However, on the day the State called the case to tnal, the court had not yet receIved 

the wntten report from the deSIgnated exammers at DMH who performed Wybe's mental 

exammatIOn (R P 17, In 19-21) The only Item produced to the tnal court regardmg the 

matter was a facsImIle sent to the State by a supervIsor at DMH ostensIbly sent because the 

examImng doctor was on vacatIOn (R p 17, In 22-25 - P 18, In 1-3) ThIS mformal 

document, SIgned and sent by a non-treatmg exammer to the State rather than the court, IS 

not the full wntten report reqUIred by law to be furnIshed to the tnal court pnor to the 

under the plam and unambIguous language of the statutes the court must follow the procedures establIshed as 
mtended by the General Assembly 
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defendant's competency hearmg See S C Code Ann § 44-23-410, -420, and -430 (West, 

Westlaw current through End of 2010 Reg Sess) 

Moreover, the State openly advocated that the tnal go forward WIthout the report 

from DMH m spIte of ItS preVIous consent to the court ordered evaluatIOns (R p 21, In 

20-25 - P 22, In 1-7) The State placated the tnal court wIth an erroneous expectatIOn, 

saymg "the report Itself WIll be here, so I don't see that IS an Issue," yet, m almost the same 

breath, It opmed there was no need to delay the tnal because "there IS absolutely nothmg for 

thIS court to examme as to whether or not [WylIe] IS competent or that he has psychIatnc 

problems" (R p 20, In 24-25, P 21, In 24-25 - P 22, In 1-2) In thIS way, the State 

explOIted the absence of the DMH WrItten reports by preSSUrIng the court mto gomg forward 

WIth Wyhe's competency hearmg and trIal WIthout benefit of the reqUIsIte mformatIOn 

DespIte the trIal court's concern that It "rmsed the Issue about tlmelIness of a report 

and was assured that It would be here," and that It was "somewhat dIstressed that the 

Department of Mental Health dIdn't fulfill ItS duty," It stlll performed an Impromptu 

wmpetency hearIng of WylIe WIthout the WrItten report mandated by law at the urgmg of 

the State, and ultlmately declared Wyhe both competent to stand trIal and crImmally 

responsIble at the tlme of the alleged mCIdent (R p 24, In 21-25, p 22, In 8 - p 24, In 

18, p 25, In 12-16) Such actIOn was m dIrect contradIctIOn to the plam and unambIguous 

language of SectIOn 44-23-430, and m VIOlatIOn of WylIe's "nght to a faIr tnal by a due 

process determmatIOn of hIS competency and fitness to stand tnal" Blmr, 275 SCat 533, 

273 S E 2d at 538 Accordmgly, WylIe requests reversal of hIS conVIctIOns, and a new tnal 
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B Because WylIe's only defense to the charges was msamty, forcmg hIm to 
trIal wIthout benefit of the court ordered DMH report regardmg 
crImmal responsIbIlIty demed hIm his rIght to a fair trIal 

Wyhe was demed suffiCIent opportumty to develop hIS only defense, msamty, when 

the tnal court demed hIs efforts, through a motIon for contmuance, to obtam the DMH 

report regardmg hIS cnmmal responslblhty at the tIme of the mCldent (R p 25, In 12 - p 

26, In 4) See Umted States v Walker, 537 F 2d 1192,1195 (4th Clr 1976) 

"The tnal Judge has the dIscretIOn to order a mental health evaluatIOn where the 

defendant mdlcates an mtent to mtroduce eVIdence at tnal that he lacked cnmmal 

responslblhty" Monahan, 365 SCat 133, 616 S E 2d at 424 The tnal court's order of 

November 25,2009, reflects the fact that Wyhe's mental condItIOn may be made an Issue at 

tnal-an ImpressIOn whIch was confirmed when Wyhe filed hIS notIce of mtent to use 

msanlty as hIS defense five days later See, e g , Buchanan, 302 SCat 86, 394 S E 2d at 2 

"The test for cnmmal responslblhty relates to the tIme of the alleged offense, whIle 

competency to stand tnal relates to the tIme the defendant IS before the court for tnal " 

Monahan, 365 SCat 133, 616 S E 2d at 423 Further, "an mqUIry mto the possIble lack of 

cnmmal responslblhty at the tIme of commISSIon of the offense mvolves a complex 

evaluatIon of hIS total personahty at a preVIOUS pomt m tIme It reqUIres that the expert have 

a substantIal opportumty to observe the defendant and hIs mental process" Walker, 537 

F 2d at 1195 (emphasIs added) Accordmgly, WIthout the report from the DMH expert who 

had "a substantIal opportumty to observe [Wyhe] and hIS mental process," the tnal court 

lacked an adequate baSIS to perform such "a complex evaluatIOn ofWyhe's total personalIty 
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at a preVIOUS pomt m tIme" for determlmng whether he was crImmally responsIble at the 

tIme of the mCldent Id at 1195-96 

The Umted States Court of Appeals for the Fourth CIrCUIt addressed the Issue of 

whether the appellant was afforded sufficIent opportumty to develop a defense of lack of 

crImmal responsIbIlIty m Umted States V Walker, 537 F 2d 1192 (4th Clr 1976) In 

Walker, as here, the appellant sought and receIved a pretrIal court ordered psychIatrIC 

exammatIOn to determme both competency to stand trIal, as well as crImmal responsIbIlIty 

at the tIme of the alleged offense Id at 1193-94 The exammatIOn occurred one week 

before trIal, and the report was proVIded to the court thereafter, however, the report "faIled 

to state any conclUSIOn as to Walker's mental capaCIty to commIt the offense," and was 

proVIded to Walker's attorney only a "relatIvely short tIme before trIal" Id at 1194 The 

mornmg of trIal, Walker's motIOn for a contmuance was demed, and the case proceeded to 

trIal "where no msanlty defense was raIsed because counsel dId not have suffiCIent 

mformatIOn upon whIch to base such a defense" Id at 1194 

The Walker court concluded that the exammatIOn report "had not met the 

reqUIrements of the dIStrICt court's order that the psychIatrIst determme Walker's mental 

capaCIty to commIt the CrIme" Id Thus, "Walker's rIght to a faIr trIal was VIOlated because 

hIS counsel was deprIved of an adequate OppOrtunIty to determme the eXIstence of a 

substantIal msamty defense" Id Accordmgly, the trIal "court erred m refusmg to grant a 

contmuance for the purpose of permlttmg the defense the OppOrtunIty for further 

mvestIgatIOn of Walker' ~ mental capaCIty to commIt the offense" hi at 1196 

In the present case, as m Walker, the trIal court ordered pretrIal mental evaluatIOns 

of WylIe for both competency and crImmal responsIbIlIty (R p 17, In 9-12) Also, no 
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mental evaluatIOn report touchmg the Issue of cnmmal responsIbIlIty was provIded by the 

tnal date despIte the fact that such a report was prevIOusly ordered by the court (R p 18, 

In 13-14) Moreover, even though WylIe filed hI~ notIce to use msaruty as hIS defense (R 

P 17, In 14-15), the fact that WylIe dId not mdlcate dunng the tnal that he may have been 

msane at the tIme of the offense IS "unpersuaSIve as we cannot speculate on what possIble 

avenues of defense an adequate exammatIOn mIght have revealed" Id 

In sum, here, as m Walker, "[t]he procedures followed faIled to proVIde eIther 

defense counselor the court wIth an adequate basIs for determmmg whether (the defendant) 

ultImately should be regarded and treated as mcorngIbly cnmmal or desperately Ill" Id at 

1195-96 (emphaSIS added) Accordmgly, the tnal court erred m denymg Wyhe's motIon for 

contmuance, WylIe's nght to a fair tnal was VIOlated because hIS counsel was depnved of an 

adequate opportumty to determme the eXIstence of a substantIal msamty defense-wIthout 

whIch, as m Walker, he had no merItonous defense and was thus prejudIced by the court's 

erroneous decIsIon WylIe therefore requests reversal of hIS conVIctIons, and a new tnal 

granted 5 

5 WylIe asserts that such relIef IS approprIate because ultimate acceptance or refusal of an Insamty defense 
IS a questIOn for the JUry See, e g State v MIlIan Hernandez 287 S C 183 185 336 S E 2d 476 477 
(1985) (statIng when eVIdence of Insamty IS Introduced the presumptIOn that the defendant was sane 
dIsappears and It IS Incumbent on the State to present eVIdence from whIch the JUry could find the 

defendant sane ) AccordIngly a new trIal IS necessary to preserve WylIe's fundamental rIghts to a faIr 
trIal by a JUry 
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II WylIe's Sixth Amendment ConfrontatIOn Clause rIght was violated when the 
autopsy report produced by Dr Ward was used In the testimony of a dIfferent 
doctor at trIal 

The ConfrontatIOn Clause guarantees that "[I]n all cnmmal prosecutIOns, the 

accused shall enjoy the nght to be confronted wIth the WItnesses agamst hIm" U S 

Const amend, VI "The nght to confrontatIOn IS essentIal to a faIr trIal m that It promotes 

relIabIlIty m crImmal trIals and msures that conVIctIons wIll not result from testImony of 

mdIVIduals who cannot be challenged at trIal" State V GIlhan, 360 S C 433, 449, 602 

S E 2d 62, 71 (Ct App 2004) "[I]t IS a procedural rather than substantIve guarantee It 

commands, not that eVIdence be rehable, but that rehabIhty be assessed m a partIcular 

manner by testmg m the cruCIble of cross-exammatIOn" Crawford V WashIngton, 541 

US 36,61, 124 S Ct 1354, 1370 (2004) Thus, a WItness' testImony agamst the accused IS 

madmIssIble unless the WItness appears at trIal or, If the WItness IS unaVaIlable, the 

defendant had a prIor opportunIty for cross-exammatIOn Id 541 at 54, 124 S Ct at 1365-

66 

Included m the "core class" of testImomal statements covered by the SIxth 

Amendment are "statement~ that were made under CIrcumstances whIch would lead an 

ObjectIve WItness reasonably to belIeve that the statement would be aVaIlable for use at a 

later trIal" Melendez-Dmz V Massachusetts, 129 S Ct 2527,2531 (2009) Although prIor 

South Carolma JurIsprudence speCIfically excluded autopsy reports from claSSIficatIOn as 

testImomal statements by VIrtue of theIr categOrIZatIOn as a busmess or pubhc record hearsay 
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exceptIOn,6 recent mterpretatIOn of the ConfrontatIOn Clause by the Umted States Supreme 

Court calls such per se classIficatIOn of autopsy reports mto senous doubt 7 

Over WylIe's obJectIOn, Dr Fulcher was permItted to testIfy regardmg the cause of 

WIfe's death based pnmarIly upon the autopsy report prepared by Dr Ward (R p 44, In 4 

- P 45, In 1-21, p 56, In 8-10, p 173, In 15-21) Therefore, WylIe's SIxth Amendment 

nghts under the ConfrontatIOn Clause were vIolated and hIS nght to a faIr trial prejudIced 

because (1) Dr Ward's autopsy report should properly be consIdered testImomal rather than 

nontestlmomal, (2) Dr Fulcher not only relIed upon It m formulatmg hIS opmIOn, but also 

referred to and read from It at tnal (R p 173, In 13-21, P 179, In 17 - P 181, In 1, 24-25, 

p 188, In 3-11, p 189, In 6-11), and (3) thIS testlmony explamed how a gunshot to the 

shoulder kIlled Ms WYlie due to the mternal mJunes m her chest-a posltlon relIed upon by 

the State m ItS closmg argument to the JUry (R P 488, In 5-6, 12-16) 

A As clarified by Melendez-Dlaz, the autopsy report by Dr Ward should 
be deemed testimomal III nature 

The autopsy report m WylIe's case was created by Dr Ward "under CIrcumstances 

whIch would lead an obJectlve WItness reasonably to belIeve that the statement would be 

aVaIlable for use at a later tnal" As such, It IS testimomal m nature, regardless of any 

potential deSIgnatIOn as a busmess or publIc record document 

6 See, e g State v Cutro 365 S C 366 378 618 S E 2d 890 896 (2005) (indicating an autopsy report (1) 
IS a publIc record (2) publIc records are much lIke bUSiness records and thus (3) It IS not testlmomal under 
Crawford) ThiS case law was the pnmary baSIS of the State S argument to the trial court for admiSSIOn of 
Dr Fulcher s testimony and formed the baSIS of the court s subsequent rulmg (R p 47 In 1 - P 48 In 
4 p 56 In 6 10) As discussed below thiS was error 

7 See Melendez Dmz v Massachusetts 129 S Ct 2527 (2009) 
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The Melendez-Dlaz Court specIfically lIsted autopsIes as a forensIc test/analysIs that 

cannot be repeated8 when It stated that "there are other ways-and m some cases better 

ways-to challenge or venfy the results of a forensIc test eJ But the ConstItutIOn 

guarantees one way confrontatIOn We do not have hcense to suspend the ConfrontatIon 

Clause when a preferable tnal strategy IS avaIlable" Id at 2536 Although there may have 

been be alternate ways to challenge or venfy the results of a forensIc test or analYSIS, whIch 

accordmg to the Melendez-Dlaz Court mcludes autopsIes, the ConstItutIOn guaranteed 

WylIe the nght to challenge the results by confrontatIOn-I e WylIe had the nght to subject 

Dr Ward to the cruCIble of cross-exammatIOn, as the autopsy report was the result of ms 

forenSIC exammatIOn of WIfe's remams (R p 185, In 7-11) ThIS nght was demed when 

the tnal court permItted Dr Fulcher to testIfy from Dr Ward's autopsy report 

Moreover, the Melendez-DIaz Court clanfied the mIsunderstood relatIonshIp 

between "busmess-and-offictal-records hearsay exceptIOns" and the ConfrontatIOn Clause 

Id at 2539 As stated by the Court, "Busmess and publIc records are generally admISSIble 

absent confrontatIOn not because they qualIfy under an exceptIOn to the hearsay rules, but 

because-havmg been created for the admimstratIOn of an entIty's affaIrs and not for the 

purpose of establIshmg or provmg some fact at tnal-they are not testimomal" hL at 2539-

40 (emphasIs added) In short, Just because a document may normally fall wItmn a hearsay 

exceptIOn does not automatIcally remove It from the mqUIry regardmg ItS testlmomal nature 

the court must stIll examme whether It falls WIthm the "core class" oftestimomal statements, 

8 ML at 2536 n 5 

9 An autopsy performed by a forenSIc pathologIst hke other forenSIc tests/analyses reqUIres the exercJse of 
Judgment and presents a fisk of error that mIght be explored on cross exammatlOn ML at 2537 As a result 
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whIch necessarIly mcludes statements "made under cIrcumstances whIch would lead an 

ObjectIve wItness reasonably to belIeve that the statement would be aVailable for use at a 

later tnal ,,10 Id at 2531 

In the case at bar, Dr Ward's autopsy report squarely fits withm thIS "core class" of 

testimomal statements barred by Crawford Dr Ward conducted the autopsy of WIfe on 

February 14,2009 (R 179, In 9-11) Dr Ward was not by accompanIed by the Deputy 

MedIcal Exammer dunng the autopsy, but by law enforcement, It was attended and 

wItnessed by Officer James Maw, the eVIdence custodIan for the Clemson CIty PolIce 

Department, mdicatmg law enforcement had a dIrect mterest m the results of the autopsy-

one WhICh mvolved a gunshot resultmg m death (R p 170, In 1-13) AddItIOnally, a 

SImple vIsual mspectIOn of the body would reveal that It had a gunshot wound m the back of 

the shoulder that was readIly IdentIfied even by Officer Maw-a non-doctor (R p 170, In 

19-21) Therefore, there can be no doubt that Dr Ward was aware hIS report "would be 

aVailable for use at a later tnal" Crawford, 541 U S at 52 

Further, the fact that m homICIdes Dr Ward had another doctor reVIew ills report 

after he completed It also mdicates hIS awareness that the report IS lIkely to be used at tnal 

(R p 174, In 4-6), It marks a formalIty charactenstIc of documents to be mtroduced m 

court Umted States V Wilhams, 740 F Supp 2d 4, 7 CD D C 2010) (cItmg Melendez-

there IS little reason to believe that confrontatIOn wIll be useless In testing analysts honesty profiCiency and 
methodology-the features that are commonly the focus In the cross examinatIOn of experts & at 2538 

10 The Umted States Supreme Court s subsequent clarificatIOn between hearsay exceptIOns and the 
ConfrontatIOn Clause coupled With the Court s interpretatIOn of autopsies as forenSIc analyses effectively 
overrules prior South Carolina JUrisprudence interpreting and applYing the ConfrontatIOn Clause to autopsy 
reports See, e g State v Cutro 365 S C 366 618 S E 2d 890 (2005) Simply stated It IS a 
misapplicatIOn of law to automatically claSSify an autopsy report as a nontestlmomal document solely by 
virtue of ItS categorizatIOn as a traditIOnal hearsay exceptIOn 
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Dmz, 129 S Ct at 2543) Accordmgly, the autopsy report completed by Dr Ward quahfies 

as a testlmomal statement under Crawford and Melendez-Dmz, regardless of any 

categonzatIOn as a busmess document or publIc record hearsay exceptIOn, because It was 

made "under cIrcumstances whIch would lead an objectIve wItness reasonably to beheve 

that the statement would be avaIlable for use at a later tnal" Melendez-DIaz, 129 S Ct at 

2531 

B The testlmomal nature of the autopsy report IS not changed by 
quahfymg a different wItness as an expert, therefore, Wyhe's Sixth 
Amendment ConfrontatIOn Clause rIght was vIOlated when Dr Fulcher 
testified from the autopsy report 

Although Dr Fulcher was qualIfied as an expert WItness under Rule 702, SCRE, hIS 

repeated references to and reCItatIOn of statements m the autopsy report effectlvely proVIded 

an end run around Crawford m the gUIse of expert opmIOn 

"[T]he questIOn when applymg Crawford to expert testlmony IS whether the expert 

IS, m essence, gIvmg an mdependent Judgment or merely actmg as a transmItter for 

testImomal hearsay" Umted States V Ayala, 601 F 3d 256, 275 (4th Clr 2010) (mtemal 

quotatIOns omItted) Therefore, although a statement barred by Crawford may not Itself be 

mtroduced mto eVIdence, an expert may use such eVIdence to formulate ills own opmIOns 

pursuant to Rule 703, SCRE, "as long he IS applymg hIS trammg and expenence to the 

sources before hIm and reachmg an mdependentJudgment," however "[a]l1owmg a WItness 

to SImply parrot out-of-court statements dIrectly to the Jury m the gmse of expert opmIOn 
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would provIde an end run around Crawford" Umted States V Johnson, 587 F 3d 625, 635 

(4th Clr 2009) II 

In the present case, although Dr Fulcher was qualIfied as an expert pursuant to Rule 

702, SCRCE, he nonethele~s parroted portIOns of Dr Ward's report Not only dId Dr 

Fulcher make dIrect reference to Dr Ward's autopsy report, but he also read dIrectly from 

the document m answermg questIOns throughout hIS testlmony on both dIrect and cross-

exammatIOn after hIS testImony was ruled admIssIble (R p 173, In 13 -21, P 179, In 17-

P 181, In 1, P 188, In 3-11, P 190, In 6-11) 

Dr Fulcher's ImpermIssIble references and reCItatIOns extended even to descnptIOns 

of photos from Dr Ward's autopsy, for example, when asked whether he could see anythmg 

m a pIcture from the autopsy report regardmg the gunshot wound, Dr Fulcher replIed, "I do 

I see an abraSIOn collar here, whIch my partner has, uh, descnbed" (R p 181, In 24-25) 

He then contmued to descnbe the wound AddItIonally, even though Dr Fulcher prevIously 

IndIcated he used photos from Dr Ward's autopsy and from the cnme scene In formulatIng 

hIS OpInIOn (R p 179, In 17-19), he affirmed on cross-exammatIOn that what he was gomg 

on was basIcally Dr Ward's report (R p 185, In 12-14) 

In sum, Dr Fulcher acted as a mere condUIt for Dr Ward's autopsy report-a 

document that was testlmomal In nature, tills parrotIng of out-of-court statements extended 

to descnptIOns of autopsy photographs as well, and constItuted an end run around Crawford 

AccordIngly, WylIe's SIxth Amendment ConfrontatIOn Clause nght was VIOlated 

II Other JunsdlctlOns have applied the same or Similar test when confronted With the Issue of a medical 
expert at tnal relymg upon an autopsy report produced by a different doctor See, e g Williams 740 F 
Supp 2d at 9 10 Commonwealth v Mercado 922 N E 2d 140 151 (Mass 2010) Commonwealth v 
Avila 912 N E 2d 1014 1029 (Mass 2009) State v Walkup 290 S W 3d 764 767 (Mo Ct App 2009) 
State v Bell 274 S W 3d 592 595 (Mo Ct App 2009) 
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C The vIOlatIOn of Wyhe's Sixth Amendment Confrontation Clause right 
was not harmless beyond a reasonable doubt, as It could reasonably 
have affected the result of trial 

Dr Fulcher's testImony explamed the cause of death to the Jury, and was relIed upon 

by the State m Its closmg argument As such, the error could have reasonably affected the 

result of the tnal, and cannot be deemed harmless beyond a reasonable doubt 

When a VIOlatIon of the defendant's SIxth Amendment nght to confront the wItness 

occurs, "the appellate court 'must determme whether the error was harmless beyond a 

reasonable doubt'" State v MItchell, 378 S C 305, 316, 662 S E 2d 493, 499 (Ct App 

2008) (quotmg State v DavIs, 371 S C 170, 181,638 S E 2d 57, 63 (2006» Harmless 

beyond a reasonable doubt means the revIewmg court can conclude the error dId not 

contnbute to the verdIct beyond a reasonable doubt" State V GIl han, 360 S C 433, 455, 

602 S E 2d 62, 74 (Ct App 2004) Thus, error IS harmless "where It could not reasonably 

have affected the result of the tnal" Id 

In WylIe's case, Dr Fulcher's testImony essentially explamed how a person 

ostenSIbly shot m the shoulder-not a vItal organ--died due to the specIfic mternal mJunes 

detailed m Dr Ward's autopsy report HIS testImony was Important enough to obtam 

WylIe's convIctIon that the State speCIfically mentIOned It m ItS closmg argument to the 

Jury (R p 488, In 12-16) Therefore, the error could reasonably have affected the result 

of the tnal, the error was not harmless beyond a reasonable doubt Accordmgly, Wyhe 

requests reversal of hIS convIctIons, and a new tnal granted 
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III PsychologIst Hope ThreadgIll's recitatIOn of the ChIld's statements was both 
ImpermIssIble hearsay and a vIOlatIOn of the ConfrontatIOn Clause when the 
ChIld was an avaIlable WItness, yet not called by the State 

PsychoiogIStl2 Hope ThreadgIll's testImony regardmg the ChIld's statements to her 

vIOlated the rules governmg hearsay, as well as the SIxth Amendment ConfrontatIon Clause 

Moreover, the substance of these statements was devastatmg as to the charges of both 

unlawful conduct toward a chIld, and murder As such, the statements were not only 

Imperrmssible, but they were also prejudIcial and reasonably affected the result of the tnal 

A AdmIssIOn of Dr Threadgill's testimony regardmg the ChIld's 
statements was Improper hearsay 

The tnal court abused Its discretIOn by perrmttmg the ChIld's psychologIst to make 

several Imperrmsslble hearsay statements m her testimony 13 "'Hearsay' IS a statement, 

other than one made by the declarant whIle testIfymg at tnal, offered m eVIdence to prove 

the truth of the matter asserted" Rule 801 (c), SCRE Generally, hearsay I~ madmissible 

Rule 802, seRE 

The State dIrectly and mtentIOnally elICited the ChIld's statements from Dr 

ThreadgIll despite glvmg assurances It would not Out of the presence of the Jury, the State 

Said the followmg to both the tnal court and defense counsel "I mtend to ask [Dr 

ThreadgIll] what her qualIficatIOns are I mtend to offer her to the Court as an expert m the 

field of post-traumdtlc stres~ disorder, I Intend to ask her what that IS dnd m her OpInIOn, 

12 Dr Threadgill IS a non medical doctor qualIfied as a post traumatic stress disorder expert at trIal (R 
420 In 24 - P 421 In I p 423 In 19 21) 

24 



does [the Cluld] have It? And that's It" (R P 330, In 8-13) However, these assurances 

rang hollow when, on dIrect exammatIOn, the followmg colloquy between the State and Dr 

ThreadgIll occurred after the court overruled Wyhe's ObjectIOn 

Q - Okay, and you started to say one of the first thmgs 
[the ChIld] told you 

A - One of the first thmgs he Said to me IS he beheved 
thIS to be hIS fault 

[The State] Nothmg further at tlus tIme, Your Honor 

(R P 429, In 6-17, p 430, In 2-7) Tlus hearsay statement was offered to prove the truth 

of the matter asserted, Without It, the State would have had to rely upon mere observatIOns 

made by Dr ThreadgIll to meet the element of mental harm to the Cluld rather than a 

forbIdden statement whIch, only If taken as true, would help prove the offense As such, the 

statement, "he belIeved thIS to be hIS fault" was offered to prove just that, that the ChIld 

beheved the shootmg of lus mother was lus fault 

AddItIOnally, Dr ThreadgIll contmued to produce hearsay statements of the ChIld 

after the tnal court overruled Wyhe's ongmal ObjectIOns For example, despIte the tnal 

court's pnor admomtIOn to the State "to mstruct the wItness not to get mto any of the factual 

allegatIOns about the mCIdent" (R p 331, In 9-12), Dr ThreadgIll responded as follows on 

cross-exammatIOn 

Q - Okay Now, you have tlus [cntenon] as set forth m 
the DSM [DiagnostIc StatIstIcal Manual] that usmg that 

13 State v Gamer 389 S C 61 65 697 S E 2d 615 617 (Ct App 20 I 0) ("EVidentiary rulings are Within 
the sound discretIOn of the trIal court and such rulings wIll not be reversed absent an abuse of discretIOn or 
the commiSSIOn of legal error that prejudices the defendant ) 
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[cntenon] to meet [cntenon] IS basIcally subjectIve wIth a 
person lookmg at the person and that [cntenon] 

A - It would not be subjectIve If there are facts that are 
present And what we're lookmg at IS that there were facts 
present [The ChIld] was actually III the home He heard 
gunshots He heard hIs parents fightmg He heard hIS mother 
talk on the phone to the polIce and say he has a gun Those 
are the facts that I'm gettmg from the chIld 

(R P 435, In 11-15) These are precIsely the types of prejudIcial statements the tnal court 

cautIOned agamst Yet, once the tnal court permItted Dr ThreadgIll to use the ChIld's 

hearsay statements over WylIe's ObjectIOns made both prelImmanly and durmg dIrect 

exammatIOn, the fetters were Improperly removed and she blatantly asserted the hearsay 

statements gomg dIrectly to the factual allegatIOns of the mCIdent Moreover, Dr 

ThreadgIll's testImony vahdated the concern expressed by Wyhe's tnal counsel "It IS a 

somewhat veIled attempt of gettmg the mmor chIld to testIfy Via thIS psychologIst as to the 

allegatIOn of the murder," wIthout havmg OppOrtunIty to cross-examme the ChIld (R P 

328, In 7-11) Such testImony was Improper, mfiammatory, and ImpermIssIble 

Not only was admIs~IOn of these statements error, but It was also hIghly prejudIcial 

to WylIe's case "Whenever hearsay whIch has some probatIve value as to a matenal fact IS 

erroneously admItted mto eVIdence, prejUdICe IS presumed" Orangeburg County Dept of 

Soc Servs v Schhns, 291 S C 477,479,354 S E 2d 388, 390 (1987) As mdlcated above, 

the hearsay statements m questIOn were probatIve to prove matenal facts gomg to the 

elements of the offenses for whIch Wyhe was charged As such, prejUdICe IS presumed 

AddItIOnally, the State's rehance upon the ChIld's statements through Dr ThreadgIll 

to prove ItS case IS made abundantly clear by ItS closmg argument "An eIght-year old kid's 
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mother dIes Who does he want besIdes hIS mother? HIS father HIS father IS the one that 

kIlled hIS mother You heard the therapIst He thmks It'S hIS fault How much more 

unlawful can the conduct be of thIS man towards hIS eIght-year old son?" (R p 492, In 5-

9) (emphasIs added) Thus, the error permIttmg the ChIld's hearsay statements prejudIced 

Wyhe and hkely affected the outcome of the tnal Wyhe therefore requests hIS convIctIons 

be reversed, and a new tnal granted 

B Dr Threadgill's recitatIOn of the ChIld's statements violated Wylie's 
rights under Crawford 

Dr ThreadgIll's testImony as to the ChIld's out-of-court statements also VIolates 

Wyhe's SIxth Amendment nghts under the ConfrontatIOn Clause "A WItness's testImony 

agamst a defendant IS madmissible unless the WItness appears at tnal or, If the WItness IS 

unavaIlable, the defendant had pnor opportumty for cross-exammatIOn" Melendez-DIaz, 

129 S Ct at 2531 (cItmg Crawford, 541 U S at 54) A declarant IS a WItness WIthIn the 

meanmg of the SIxth Amendment If he bears testImony agamst the defendant Crawford, 

541 US at51 

FIrst, the statements were testImomal m that they "were made under CIrcumstances 

whIch would lead an ObjectIve WItness reasonably to beheve that the statements would be 

aVaIlable for use at a later tnal" Crawford, 541 U S at 52 ThIS much IS eVIdent based 

upon the facts surroundmg the ChIld's statements m thIS case, whIch mclude the followmg 

(1) the ChIld began makmg the statements to Dr ThreadgIll withm a month of the mCIdent 

and hIS father's arrest (R p 426, In 16), (2) the ChIld was the only other person, beSIdes 

hIS parents, at the Wyhe reSIdence when the mCIdent occurred (R p 118, In 6-17), (3) the 
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ChIld's therapy seSSIOns stemmed dIrectly from hIS personal expenence and observatIOns at 

the IncIdent (R p 426, In 9-13, p 428, In 14-15), (4) the statements by the Cillid to Dr 

ThreadgIll dIrectly addressed the events of the mCIdent (R p 430, In 4-5, p 435, In 11-

15), and (5) the State was clearly aware of these statements made by the Cruld, and utIhzed 

the therapIst as a key wItness m the case Therefore, the statements were testImomal 

because they "were made under CIrcumstances WhICh would lead an ObjectIve Witness 

reasonably to beheve that the statements would be aVailable for use at a later tnal" 

Crawford, 541 U S at 52 

Second the ChIld was aVailable as a wItness, yet the State chose not to call rum (R 

330, In 1-2), see Rule 804(a)(l)-(5), SCRE (hstmg the five hmited CIrcumstances where a 

wItness IS unavailable) Fmally, Wyhe had no pnor OppOrtunIty to cross-examIne the Cruld 

regardIng hIS statements (R p 328, In 7-11) Thus, permIttmg Dr ThreadgIll to act as a 

condUit for the ChIld's statements was error, as the statements constItuted InadmIssIble 

testImomal eVIdence Johnson, 587 F 3d at 635 (cautIOmng tnal courts "to recogmze the 

n~k that a partIcular expert mIght become nothmg more than a mere transmItter of 

testImomal hearsay and exerCIse theIr dIscretIOn m a manner to aVOid such abuses ") 

Moreover, the error m admIttIng the statements was not harmless beyond a 

reasonable doubt MItchell, 378 SCat 316, 662 S E 2d at 499 As prevIOusly IndIcated, 

the State specIfically referred to Dr ThreadgIll's testimony regardmg the ChIld's statements 

m ItS closmg argument AddItIOnally, the ChIld's statements, transmItted by Dr ThreadgIll, 

provIded Impactful eVIdence of what occurred at the WylIe resIdence as expenenced from 

the perspectIve of a VIctim who was mSlde the home (R p 435, In 11-15) Therefore, the 

error was not harmless beyond a reasonable doubt because It could reasonably have affected 
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the result of the tnal GIlhan, 360 Seat 455, 602 S E 2d at 74 Accordmgly, WylIe 

requests reversal of hIS convIctIOns, and a new tnal granted 
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IV The trIal court Imposed an Illegal sentence upon Wybe by sentencmg him to 
five (5) years for the charge of possessIOn of a weapon durmg the commission of 
a violent CrIme when he was already sentenced to L WOP for the charge of 
murder 

The five year sentence for posseSSIOn of a weapon dUrIng the commISSIon of a 

VIOlent CrIme IS statutorIly ImpermIssIble pursuant to SectIOn 16-23-490(A) of the South 

Carolma Code when, as here, L WOP IS Imposed for the underlymg VIOlent CrIme 14 

Although the Court does not normally address Illegal sentencmg Issues unless 

counsel tImely objects, South Carolma courts have, m the past, "summarIly vacated" 

concurrent sentences that are precluded by statute See State V VIck, 384 S C 189, 202-03, 

682 S E 2d 275, 281 (Ct App 2009) (vacatmg concurrent sentence of kIdnappmg, when It 

was statutorIly precluded, m the mterest of JudICIal economy) Wyhe submIts that, as m 

VIck, It IS lIkeWIse m the mterest of JUdICIal economy to vacate hIS concurrent sentence for 

posseSSIOn of a weapon durmg the commISSIOn of a vIolent crIme, as It IS statutOrIly 

ImpermISSIble pursuant to SectIOn 16-23-490(A) 

At the sentencmg phase of WylIe s trIal, the court Imposed L WOP upon WIle for the 

VIolent CrIme of murder (R p 511, In 5-8) ImmedIately after, the trIal court sentenced 

WylIe to five years ImprISOnment for the offense of posseSSIOn of a weapon durmg the 

commISSIOn of a VIolent CrIme (R p 511, In 9-13) Although the court structured thIS 

sentence to run concurrently WIth the sentence for murder, It was nonetheless ImpermIssIble 

14 SectIOn 16 23 490(A) prOVides as follows 

If a person IS In possessIOn of a firearm or vlSlbly displays what appears to be a firearm or vlSlbly displays a 
knIfe dunng the commiSSIOn of a VIOlent cnme and IS convicted of committIng or attemptmg to commit a 
VIOlent cnme as defined In SectIOn 16 I 60 he must be Impnsoned five years In additIOn to the 
pUnIshment prOVided for the prInCipal cnme ThiS five year sentence does not apply In cases where the 
death penalty or a life sentence Without parole IS Imposed for the VIOlent cnme S C Code Ann § 1623 
490(A) (West Westlaw current through End of2010 Reg Sess) (emphaSIS added) 
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pursuant to SectIOn 16-23-490(A) ("ThIS five-year sentence does not apply m cases where 

the death penalty or a lIfe sentence wIthout parole IS Imposed for the vIOlent cnme ") 

(emphasIs added) Accordmgly, Wyhe respectfully requests hIS five year sentence for 

posseSSIon of a weapon dunng the commISSIOn of a VIOlent cnme to be vacated In the 

mterest of JudIcIal economy 
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CONCLUSION 

For the foregomg reasons, ClIfford WylIe respectfully requests thIS Court to reverse 

hIS convIctIOns, and grant a new trIal 

ThIs 17th day of October, 2011 

Respectfully submItted, 

Breen RIchard Stevens 
Appellate Defender 

A fTORNEY FOR APPELLANT 
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