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APPELLANT'S STATEMENT OF ISSUES ON APPEAL 

I Whether It was error to deny a contmuance seekmg to allow the court ordered mental 
health exammatIOn reports regardmg Wyhe' S competency and cnmmal responsIbIhty 
to be furnIshed by the Department of Mental Health before tnal? 

II Whether Wyhe's SIxth Amendment ConfrontatIOn Clause nght was vIOlated when 
the autopsy report prepared by the doctor performmg the autopsy was used m the 
testImony of a dIfferent doctor at tnal? 

III Whether the psychologIst's testImony regardmg statements of the ChIld was 
ImpermIssIble hearsay, and VIOlated Wyhe' S SIxth Amendment ConfrontatIOn Clause 
nght, when the ChIld was an avaIlable WItness but uncalled by the State? 

IV Whether the tnal court Imposed an Illegal sentence upon WylIe by sentencmg hIm 
to five (5) years for the charge of posseSSIOn of a weapon dunng the commISSIOn of 
a VIOlent cnme when he was already sentenced to LWOP for the charge of murder? 

(FBOA, P 4) 
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RESPONDENT'S STATEMENT OF THE CASE 

A GreenvIlle County Grand Jury mdIcted ClIfford WylIe ("appellant") m Apnl2009 

for the murder of MelIssa DavIs WylIe (R pp 532-533) The grand JUry also mdIcted 

appellant m September 2009 for unlawful conduct towards a chIld and posseSSIOn of weapon 

dunngthecommIssIOnofacnme (R pp 528-531) AJurytnal was held January 15, 19, 

and 20, 2010, before the Honorable G Edward Welmaker The JUry convIcted as charged 

(R p 508, lInes 2-19) The tnal Judge sentenced appellant to ten (10) years Impnsonment 

for the unlawful conduct towards a chIld, a consecutIve lIfe sentence for murder, and, five 

(5) years Impnsonment, concurrent and subsumed by the lIfe sentence, on the weapon charge 

(R p 511, lmes 1-13) 

ThIS appeal follows 
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RESPONDENT'S STATEMENT OF FACTS 

On February 13,2009, appellant shot and kIlled hIS wIfe In presence oftheir eIght 

year old son At approXImately 8 57 pm, wIfe was on the phone wIth the Clemson PolIce 

Department requestIng help WIfe stated that her husband had a gun and was gOIng to shoot 

her (R p 74, lInes 22-24) The dIspatcher testIfied that whIle tryIng to calm the wIfe, she 

heard wIfe begIn to scream (R p 77, lInes 17-19) The dIspatcher testIfied the first sounds 

were qUIte loud, then she "could hear her place the phone actually down, lIke It fell agaInst 

somethIng," then her VOIce became "more IndIStInct," before stoppIng altogether (R p 84, 

lIne 22 - p 85, lIne 13, p 76, lInes 20-22) 

Officers responded WIthIn approXImately two mInutes ofthe dIspatch call (R pIlI, 

hnes 2-5) Appellant opened the door for the officers, after havIng pushed the body away 

from the front door WIfe had apparently fell agaInst the door and partIally blocked It (R 

p 112, lIne 21 - P 113, lIne 16, p 199, hnes 21-25, p 340, hnes 8-15, p 382, lIne 21 - P 

383, lIne 1, p 387, hnes 2-10) The telephone was offthe hook, In a chair, and stIll IndIcated 

the 911 call (R p 239, hnes 14-22, p 387, lInes 2-16) When asked where the shooter 

was, appellant admItted that he was the shooter (R p 115, hnes 5-10) Appellant adVIsed 

the respondIng officer where he placed the gun In the home (R p 117, lInes 9-13) The gun 

was subsequently recovered In the descnbed locatIOn (R p 241, lInes 11-20) BalhstIc 

testIng confirmed the fragments collected from autopsy bore markIngs IndIcatIng the bullet 

had been fired by the gun, WIth the possIbIlIty of a match to another weapon "way below" 

what the analyst consIdered "possIble" (R p 302, lIne 22 - P 303, lIne 8) Gun powder 

resIdue on the wIfe's ShIrt IndIcated that she was one to three feet away from the muzzle 
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when shot (R p 445, hnes 22-25) WIfe was already dead when the first responders 

entered (R p 201, hne 15 - P 202, lme 5) Emergency medIcal personal amvmg 

approxImately ten mmutes after the officers, confirmed the vIctIm was dead at the scene 

(See R P 162, hne 1 - P 164,lme 17) 

The respondmg officers also notIced appellant's son m the hallway, and asked the 

chIld to go mto hIs bedroom (R p 118, hnes 7-15) When approached m the bedroom, the 

chIld asked about hIS mother (R p 119,lmes 11-22) Officers attempted to shIeld the young 

boy whIle takmg hIm from the murder scene (R p 119, hne 24 - P 120, lme 13) The 

chIld was told of hIS mother's death at the polIce statIOn He became pale, looked as Ifhe 

would famt, and became III (R P 369, lInes 15-19) The chIld's therapIst opmed the chIld 

suffered from post-traumatIc stress dIsorder (R p 428, lInes 14-15) The chIld was stIll 

undergomg treatment therapy at the tIme oftnal (R p 428, hnes 15-21) 
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ARGUMENT 

I 

The tnal Judge dId not abuse hIs dIscretIOn m denYIng appellant's mohon for a 
contmuance where the tnal Judge had confirmatIOn from DMH that the evaluatmg 
doctor opmed appellant was competent to stand tnal and found appellant 
demonstrated cnmmal responsIbIlIty and that he dId not lack sufficIent capacIty to 
conform hIS conduct on the day of the murder There was no dIspute appellant was 
properly evaluated, and no ObjectIOn that the lack ofthe formal report hampered the 
defense In short, appellant faIled to show cause to contmue the matter 

Relevant Facts 

On November 25,2009, the tnal Judge Issued an "Order for Competency to Stand 

Tnal EvaluatIOn Pursuantto State v BlaIr" (R p 512) At the tIme of the January 15, 2010 

pre-tnal heanng, the tnal Judge had no report dIrectly from the evaluatmg doctor However, 

the State rehed upon a faxed report from the evaluatmg doctor's ImmedIate supervISor that 

confirmed the doctor found appellant "competent to stand tnal, cnmmal responsIbIlIty," and 

dId not lack sufficIent capaCIty to conform hIS conduct on the day of the murder (R p 17, 

lme 19 - P 18, lme 8) The State also noted that appellant, though he notIced the pOSSIbIlIty 

of an msamty defense, had not pursed the defense 

As you wIll recall, thIS IS actually the second tIme that we have delayed 
thIS case for the defendant On November the 25th

, the Court SIgned an order 
for hIm to be evaluated for cnmmal responsIbIlIty and competency to stand 
tnal and a capaCIty to conform He was - - that order was SIgned by the Court 
November the 25th of '09 

On November the 30th of'09, I was served wIth notIceofmtent to use 
an msamty defense To thIS date, I've gotten no documents whatsoever No 
names of WItnesses No names of anythmg or anybody Mr DeJong mtends 
to use to prove that 

(R P 17, lInes 6-19) 
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Defense counsel objected only to the extent that a formal report by the evaluatmg 

doctor had not been receIved (R p 18, lme 11 - P 20, lme 21) The tnal judge addressed 

appellant dIrectly to determme whether he understood the proceedmgs (R p 21, lme 8 - P 

24, lme 18) In conSIderatIOn of the faxed summary, and appellant's responses to the tnal 

judge's questIOns on procedure and court functIOns, the tnal judge found appellant competent 

to stand tnal (R p 24, lme 19 - P 25, lme 22) The tnal judge speCIfically proVIded that 

he would allow appellant to "re-raIse[]" the Issue dunng tnal, and cautIOned that he would 

revlSlt the rulmg If"anythmg occurs that may gIve me some trepIdatIOn or heSItancy about 

that ruhng "(R P 25, lmes 7-12) Defense counsel never raIsed any Issue on competency 

dunng the tnal, and offered no eVIdence of msanIty In fact, at sentencmg, defense counsel 

stated as to appellant's background 

No real hIStOry of mental health hIstory I thmk there was some penpheral 
hIStOry of mental health 

(R P 509, lme 24 - P 510, lme 2) 

DISCUSSIOn 

Appellant complams the tnal Judge erred m grantmg hIS request for a contmuance m 

order to receIve a formal report from the Department of Mental Health ("DMH") (FBOA, 

P 9) As a first matter, hIS complamt centers merely on receIpt of the report, not on any 

substantIve findmg or SUpportIve eVIdence (See R p 18,lmes 11-12," I have a copy of 

the letter, but I have a problem WIth the process ") All the partIes understood the doctor's 

findmgs, and there was no ObjectIOn to the findmgs, or defense eVIdence presented that 

would rebut those findmgs (R p 17, lme 22 - P 18, lme 22) Compare Pate v Robmson, 

383 US 375, 384 (1966)("counsel throughout the proceedmgs mSIsted that Robmson's 
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present samty was very much m Issue WIth thIS record we cannot say that Robmson 

waIved the defense of mcompetence to stand trIal") Moreover, the lack of ObjectIOn as to 

the ments of the mental health eVIdence IS consIstent WIth appellant's posItIon at sentencmg, 

that there was no hIStOry of sIgmficant mental health Issues "The defendant bears the burden 

of provmg hIS lack of competence by a preponderance of the eVIdence, and the trIal judge's 

rulIng WIll be upheld on appeal If supported by the eVIdence and not agamst ItS preponder­

ance" State v Welk, 356 S C 76,81,587 S E 2d 683, 685 (2002), adhered to on reh g,354 

S C 382,581 S E 2d 834 (2003) See also S C Code Ann § 17-24-10 ("The defendant has 

the burden of provmg the defense of msamty by a preponderance of the eVIdence") The 

only eVIdence presented was the report of findmgs that supported, along wIth the tnal judge's 

colloquy wIth the appellant, the tnal judge's rulIng that appellant was competent to stand 

trIal Indeed, a heanng IS not reqUIred at all where there IS no eVIdence of controversy State 

v Hall, 312 S C 95,99,439 S E 2d 278, 281 (1994)("Pnor to tnal, the State's psychologIst 

determmed that Hall was, m fact, competent Moreover, Hall hImself mdIcated that he 

understood the proceedmgs The eVIdence of record negates the necessIty of a competency 

heanng") The trIal judge dId not abuse hIS dIscretIOn m findmg appellant competent and 

that he demonstrated cnmmal responsIbIlIty WIth abIlIty to conform, and the tnal judge's 

rulmg should be upheld Welk 

At any rate, the "process" defense counsel complamed of IS not the demal of an 

evaluatIOn or a heanng on the findmgs, but rather the form and completeness of the report 

relIed upon by the tnal judge It IS thIS process, and purported faIlure to present a report as 

reqUIred by statute, that appellant argues entItles hIm to relIef (See FBOA, p 11 (recItIng 
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"statutory scheme" and "statutonly mandated procedures") Based on the completely 

speculatIve nature of the request for evaluatIOn,1 and m lIght of appellant's reasonable and 

appropnate responses to the tnal Judge concernmg "the pendmg charges, the purpose of the 

proceedmgs, and the roles ofthe mdIVIduals mvolved,,,2 It would not have been an abuse of 

dIscretIOn to declme to order an evaluatIOn at all State v Burgess, 356 S C 572,574-576, 

590 S E 2d 42,43-44 (Ct App 2003) However, one was ordered, a report of the findmgs 

was made, an m-court evaluatIOn of appellant by the tnal judge was made, and the tnal judge 

consIdered all the eVIdence m findmg appellant competent WIth no eVIdence he lacked 

cnmmal responslblhty or ablhty to conform ThIs mcluded the summary report of findmgs 

Second, the baSIS for the motIon for a contmuance IS suspect, not only because there 

was no ObjectIOn raised as to mterference WIth defense eVIdence, but also because the case 

had been contmued once before over the State's objectIon (R p 8, hnes 1-6), and appellant 

made two other motIOns to contmue Appellant attempted to fire counsel because he 

beheved he needed more tIme, (R p 14, hnes 3-16)(See also R p 483, hnes 1-5), and, 

appellant sought a contmuance based on a reporter's passmg contact WIth two potentIal 

1 In upholdmg m habeas a state court declSlon denymg a contmuance, the Fourth 
CircUlt has noted that an appomtment "three months before tnal" allows tIme for 
mdependent research mto facts SupportIve of the defense Hutchms v Garrzson, 724 F 2d 
1425, 1433-34 (4th Clr 1983) Agam, appellant presented no eVIdence to rebut the findmgs 
dunng the heanng Moreover, the Sohcltor noted, WIthout ObjectIOn or quahficatIOn, that the 
evaluatIOn was ordered out of an abundance of cautIOn rather than real concern, and there IS 
no eVIdence of a real psychlatnc dIsorder (R p 20, hne 23 - p 22, lme 7) 

2 The record also shows a contmumg ablhty, and no destablhzatIOn dunng tnal, 
supported by appellant's appropnate mteractIOn WIth the tnal judge when dlscussmg 
appellant's nght to testIfy (R pp 480-483) See State v Colden, 372 S C 428,442,641 
S E 2d 912, 920 (Ct App 2007)("court's mqUlry dunng the waIver of hIS nght to testify, 
mdlcated that Colden had no dIfficulty conversmg effectIvely") 
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Jurors, when the only reference was to the type of case (murder), not any facts, (R p 2, lme 

15 - P 11, lme 15) The pattern of seekmg delay IS cunous, but, the pattern of delay m 

conjUnctIOn wIth the total lack of eVIdence as to msamty or even a hIStOry of severe mental 

Illness as cause for seekmg a contmuance for receIpt of a fuller report mdlcates the 

contmuance was lIttle more than another attempt to slow the tnal At any rate, the tnal Judge 

specIfically mformed counsel that he was wIllmg to reVIsIt the Issue at any tIme dunng tnal 

as necessary (R p 25, lmes 4-22) ThIS record does not support appellant was pushed 

forward unfaIrly and to hIS prejUdICe 

Agam, the Issue IS squarely one of suffiCIency of the report pursuant to statute - not 

a demal of the nght to a heanng The State IS oblIged to offer an opportumty for the 

defendant clalmmg lack of competency an opportumty to be heard State v Blazr, 275 S C 

529,533,273 S E 2d 536,537 (1981)("SectIOn 44-23-430 proVIdes a competency to stand 

tnal heanng 'shall' be held after a psychIatnc exammatIon has been ordered under s 

44-23-410") See also Thomas v Cunnzngham, 313 F 2d 934, 938 (4th Clr 1963) 

("procedural due process reqUIres that a state shall afford hIm adequate opportumty to raIse 

the Issue") A partIcular form of report, though, IS not reqUIred 

It should not be lost m the arguments on appeal that a heanng was held, and that the 

findmgs of the evaluator were conSIdered, along WIth any eVIdence the defense WIshed to 

offer - the defense SImply offered none Agam, there IS no due process VIOlatIOn The Issue 

here SImply bolls down to whether the tnal Judge could accept the assertIOns of DMH 

WIthout a formal, detaIled report There IS no bar to the receIpt of thIS eVIdence WhIle 

defense counsel argued below that the faIlure to receIve a detaIled report should prevent the 
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heanng, (R P 20, lmes 6-21), the only clear argument made m ObjectIOn to the summary 

report of the findmgs was "hearsay" (R p 18, hnes 20-23, P 20, lme 12) It IS well settled 

that the report IS not hearsay State v Franklzn, 318 S C 47, 50, 456 S E 2d 357, 359 

(1995)("report IS a statutory exceptIon to the rule agamst hearsay") Defense counsel dId 

argue that "WIthout eIther the BlaIr heanng or a copy of that evaluatIOn" to b~ made an 

exhIbIt, the tnal court could not rule (R p 20, lmes 6-21) Respondent mterprets the 

argument as the summary report IS not a report as reqUIred by statute to prompt the statuton1y 

reqUIred heanng It IS thIS argument appellant appears to make on appeal (See FBOA, pp 

10-13) To make such an argument, however, appellant reads much mto the statutory 

reqUIrement of the report that SImply IS not there 

The statute reqUIres a "report" - not any partIcular fonn or completeness to the report 

S C Code Ann § 44-23-420 reqUIres only the barest of reports to mclude 1) any "dIagnosIs 

of the person's mental condItIOn" and 2) "clImcal findmgs beanng on the Issues of whether 

or not the person IS capable ofunderstandmg the proceedmgs agamst hIm and assIstmg m hIS 

own defense" (or could obtam the abIhty) WhIle certamly there IS an accepted customary 

expectatIOn to fonn of the report, the statute does not mandate the fonn of the report 

Moreover, at least one other case references a letter from other staff relatmg findmgs by 

another See State v Bradley, 343 S C 461, 462-63, 539 S E 2d 720, 721 (Ct App 

2000)(referencmg both a report, and "DMH letter accompanymg the evaluatIOn" m whIch 

"an ASSOCIate DIrector"advIsed '''the hospItal staff finds that [Bradley] shows MIld Mental 

RetardatIOn"') Agam, It IS not dIsputed that the evaluatIOn was made, (R p 18, hnes 13-

14), and the exammer, through hIS supervIsor, made a report of hIS findmgs to the tnal court 
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The dIspute was the absence of"underlymg data" (R p 18, lmes 22-23) Such data IS not 

reqUIred, by statute, to be attached to the report 

In a sImIlar vem, the Idaho Court of Appeals, m State v Wells, 645 P 2d 371 (Idaho 

Ct App 1982), evaluated a completeness Issue m regard to the report receIved The report 

m Wells faIled to state the reqUIred statutory findmg, but "dId state that the psychIatrIst found 

no mental dIsease or defect" 645 P 2d at 374 As the tnaljudge dId here, the Wells tnal 

Judge allowed the defendant to present any and all mformatIOn that he WIshed to present at 

tnal The court of appeals speCIfically noted that no challenge to the "adequacy of the 

evaluatIOn" was made, nor was Wells' "fitness to stand tnal" made an Issue Id The court 

held "that appellant was not depnved of due process He was afforded every reasonable 

opportumty to prepare for, and to present, a defense on the grounds of mental dIsease or 

defect We find no fundamental error on the part of the tnal court" 645 P 2d at 375 

SImIlarly, there IS no fundamental error here The report, as It IS, supports that the evaluatIOn 

was made, and the findmgs - on both competency to stand trIal and cnmmal responSIbIlIty 

- were reported to the court Like Wells, there IS no "fundamental error" UnlIke Wells, 

though, there was a report here of the findmgs Thus, thIS case IS stronger, and even more 

removed from the pOSSIbIlIty of "fundamental error" 

Further, appellant's relIance on Unzted States v Walker, 537 F 2d 1192 (4th Clr 

1976), (FBOA, pp 14-16), IS mIsplaced As appellant correctly states, competency to stand 

tnal and cnmmal responSIbIlIty are separate and dlstmct concepts (FBOA, p 9) The tnal 

Judge here ordered evaluatIOns for both competency and responSIbIlIty WIth capaCIty to 
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confonn 3 (R pp 512-519) As noted above, the letter from DMH addressed both (See R 

P 18, lmes 2-3) Rehefm Walker (whIch was sImply a remand), was premIsed on the fact 

that whIle ordered to report on both, the doctor "failed to state any conclUSIOn as to Walker's 

mental capacIty to commIt the offense" Walker, 537 F 2d at 1194 Here, appellant cannot 

pomt to a failure to report on eIther Walker IS factually dIfferent 

As to appellant's assertIOn that he was demed access to eVIdence, (FBOA, p 15), thIS 

Issue IS procedurally barred See e g State v Dunbar, 356 S C 138, 142,587 S E 2d 691, 

693 (2003)("In order for an Issue to be preserved for appellate reVIew, It must have been 

raIsed to and ruled upon by the tnal Judge") Defense counsel's argument below remamed 

squarely on the procedural necessIty of receIpt ofadetaIled report (See R p 19, lmes 4-14) 

There was no ObjectIOn to demal of access to eVIdence, or even a request for another 

evaluatIOn And, agam, appellant faIled to pursue an msamty defense at tnal, and, at 

sentencmg, conceded a lack of SIgnIficant hIStory of mental health Issues at all (R p 509, 

hne 24 - P 510, lme 2) There IS no baSIS for an assertIOn he was demed access to eVIdence 

SUpportIve of an aVailable defense 

Lastly, If entitled to anythmg, appellant IS entitled to a heanng on remand to 

detennmecompetencyafierreceiptofthedetalledreport State v Blarr,275 S C at534,273 

S E 2d at 538 ("on remand, If the heanng reveals Blair was mcompetent to stand tnal, an 

order reversmg hIS convIctIOn should be entered and a new tnal granted when he IS presently 

3 "SectIOn 44-23-410 does not apply to evaluatIOns for cnmmal responsIbIhty, It 
governs only evaluatIOns to detennme competency to stand tnal" but "[ t ]he tnal Judge has 
the dIscretIOn to order a mental health evaluatIOn where the defendant mdicates an mtent to 
mtroduce eVIdence at tnal that he lacked cnmmal responsIbIhty " Monahan v State, 365 S C 
130, 133,616 S E 2d 422,423-24 (2005) 
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competent to stand tnal However, If the heanng reveals BlaIr was competent to stand tnal, 

the convictlon wIll stand ") See also State v Evans, 309 S C 471,476,424 S E 2d 512,515 

(Ct App 1992)(remandmg and directmg evaluatIOn wIth prOVIsIOn "If the heanng reveals 

that Evans was competent to stand tnal, the conVIctIOn stands") The same IS true If thIS 

Court should determme error as to the report on cnmmal responsIbIlIty Umted States v 

Walker, 537 F 2d at 1196 ("we remand the case to the dIstnct court wIth dIrectIOns to appomt 

a psychIatnst to determme whether there eXIsts a substantlal questIOn as to Walker's cnmmal 

responsIbIlIty If the report of the exammmg psychIatnst mdicates such a questIOn, and If the 

defense counsel represents that he mtends to rely upon It on retnal, the Judgment WIll be 

vacated and a new tnal granted OtherwIse, the Judgment WIll stand affirmed") It would 

be mconcelvable to grant a new tnal on an Issue where an appellant demonstrated no 

prejUdICe and suffered no prejUdICe Here, such relIef would be partIcularly egregIOUS where 

the partIes and the Judge were well aware of the DMH findmgs whIch showed findmgs 

appellant was competent and demonstrated cnmmal responsIbIlIty wIth capacIty to conform 

at the tlme of the murder There IS not one IOta of eVIdence or opmIOn that would support 

a lack of competence or cnmmal responsIbIlIty and capacIty to conform However, appellant 

IS not entltled to any relIef, mcludmg such a remand 

"The grantmg of a motlon for a contmuance IS withm the sound dIscretIOn of the tnal 

court and WIll not be dIsturbed absent a clear showmg of an abuse of dIscretIOn" State v 

Colden, 372 S C 428,435,641 S E 2d 912,916 (Ct App 2007) PetltIOner has shown no 

abuse of dIscretIOn Therefore, the tnal Judge's ruhng should not be dIsturbed on appeal 

Appellant's argument to the contrary must be rejected 
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II 

The tnal Judge dId not abuse hIs dIscretIOn m allowmg Dr Fulcher to testIfy as an 
expert m forensIc pathology where Dr Fulcher merely used the autopsy report of 
another pathologIst as part of the basIs for hIs own opmIOn on the manner or cause 
of death There IS no confrontatIOn clause mfrmgement where appellant had the 
opportumty to cross-examme Dr Fulcher on hIs own opmIOn 

Relevant Facts 

Dunng pre-tnal motIOns, defense counsel objected to another patholOgist (Dr 

Fulcher) testIfyIng based on the exammmg pathologISt'S (Dr Ward's) report He argued a 

confrontatIOn Issue and relIed upon the Umted States Supreme Court rulIng m Melendez-

Dwz 4 (R p 43, lme 18 - p 45, lme 22) The SolICItor mitIally relIed upon State v Cutro,5 

whIch found that an autopsy report was a busmess record and not madmissible hearsay (R 

P 47, lme 1 - P 107, lme 4) The solICItor contmued, however, that even If that were not the 

case, the Dr Fulcher would be testIfyIng to hIS own opmIOn, thus a hearsay exceptIOn would 

not be necessary (R p 49, lInes 1-9) The tnal Judge condItIonally ruled that the Issue may 

be "moot," but took the matter under adVIsement (R p 150, lmes 9-17) Dr Fulcher was 

qualIfied as an expert m forenSIC pathology wIthout objectIon (R p 177, lmes 17-23) Dr 

Fulcher testIfied that he dId not perform the autopsy, however, he reVIewed the files from the 

autopsy - photographs and report - and also reVIewed cnme scene photographs proVIded by 

the coroner (R p 178, lme 24 - P 179, lme 23) As a result of hIS reVIew, he determmed 

"[t]he manner of death m thIS case IS a gunshot wound to the back, the nght shoulder 

4 Melendez-Dwz v Massachusetts, 557 U S --, 129 S Ct 2527 (2009) 

5 365 S C 366,377,618 S E 2d 890, 896 (2005) 
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specrfically" (R p 180, lmes 6-7) He descnbed the wound to the shoulder, and the 

eVIdence of blood from the mouth as shown m the cnme scene photographs, and opmed that 

the bullet severely damaged the aorta, leadmg to death wIthm seconds (R p 180, lme 1 ° -
p 184, lme 12) 

On cross-exammatIon, Dr Fulcher also confinned that hIS testImony was based upon 

hIS own medIcal opmIOn (R p 187, lmes 5-6) Further, defense counsel tWIce acknowl­

edged - through the fonn of the questIOn - that Dr Fulcher's testImony consIsted of hIS own 

observatIOns and opmIOns based on hIS medIcal trammg, though part of that reVIew was 

reVIew of the autopsy report (SeeR p 188,hnes 17-19,p 189,hnes 14-17) 

On redIrect, Dr Fulcher testIfied that It was not "unusual" for one doctor to use 

another doctor's autopsy report m fonnmg an opmIOn on cause of death (R p 192, lmes 

16-25) 

Appellant complams on appeal that hIS nght to confrontatIOn was VIOlated by 

allowmg Dr Fulcher to testIfy as to cause of death when the testImony was "based pnmanly 

upon the autopsy report prepared by Dr Ward" (FBOA, p 18) 

DISCUSSIOn 

A defendant certamly has the nght to confront hIS accusers However, the facts here 

do not show that Dr Ward's opmIOn and results were SImply admItted through Dr Fulcher 

Rather, Dr Fulcher used the report of facts from the autopsy, along WIth photographs of the 

cnme scene as proVIded by the coroner, to fonn hIS own opmIOn concernmg the cause of 

death As such, there was no confrontatIOn clause Issue ThIS Issue IS best resolve by reVIew 
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of Melendez-Dwz the latest Melendez-Dwz based rulmg, Bullcomzng v New Mexlco, 131 

S Ct 2705,2709 (2011) 

In Melendez-Dwz, the Supreme Court held that an affidavIt prepared by the analyst 

showmg the results of laboratory drug testmg could not be mtroduced wIthout the analyst 

testIfying at trIal unless the testmg analyst was "unavailable to testIfy at tnal and that 

petItIOner had a pnor opportumty to cross-examme" the testmg analyst 129 S Ct at 2532 

In Bullcomzng, the Supreme Court sImIlarly found that the analyst who tested defendant's 

blood-alcohol concentratIon level was reqUIred to testIfy SpecIfically, the Court found that 

substItutmg another analyst for the testmg analyst was not suffiCient to satIsfy the 

constItutIOnal guarantee of the nght to confront the wItness Bullcomzng, 131 S Ct at 2710 

("We hold that surrogate testImony of that order does not meet the constItutIOnal reqUIre­

ment") However, the Court underscored an Important fact m why the substItutIOn was not 

suffiCIent - that "the State called another analyst who was famIlIar WIth the laboratory's 

testmg procedures, but had neIther partIcIpated m nor observed the test on Bullcommg's 

blood saIllple" 131 S Ct at 2709 In other words, the wItness offered had no personal 

knowledge of the testmg or valIdIty of the result 131 S Ct at 2715 ("surrogate testImony of 

the kmd Razatos was eqUIpped to gIVe could not convey what Caylor knew or observed 

about the events hIS certIficatIOn concerned, Ie, the partIcular test and testmg process he 

employed Nor could such surrogate testImony expose any lapses or lIes on the certIfying 

analyst'S part") The WItness was avaIlable, essentIally, to read from the report of another 

There was no assertIOn that the testIfying analyst "had any 'mdependent opmIOn' concernmg 

Bullcommg's BAC" 131 S Ct at 2716 
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The factual premIse here IS dIrectly contrary to the ImpermIssIble "surrogate" 

testImony In Bullcommg Here, Dr Fulcher repeatedly testIfied that he formed hIS own 

OpInIOn, and Dr Ward's report was not admItted Into eVIdence Further, Dr Fulcher testIfied 

that It IS a common practIce In forenSIc pathology to use the medIcal findIng from an autopsy 

performed by another In support of an OpInIOn on cause of death Dr Fulcher's use of Dr 

Ward's report fits squarely under Rule 703, SCRE ("The facts or data In the partIcular case 

upon whIch an expert bases an OpInIOn or Inference may be those perceIved by or made 

known to the expert at or before the heanng If of a type reasonably rehed upon by experts 

In the partIcular field In formIng OpInIOnS or Inference upon the subject, the facts or data need 

not be admlsslble m eVldence") Thus, Dr Fulcher's use of the report, regardless of whether 

It IS admISSIble on ItS own,6 was proper In formIng hIS OpInIOn Dr Fulcher was entItled to 

testIfy as to hIs OpInIOn Id See also Rule 702, SCRE (experts may testIfy based on 

"knowledge, skill, expenence, traInIng, or educatIOn In the form of an OpInIOn or 

otherwIse") Therefore, the testImony was properly admItted under the rules governIng 

expert testImony, and there was no InfrIngement on appellant's confrontatIOn nghts 

Further, the testImony tracks almost precIsely one of three exceptIOns carefully 

proposed In the JustIce Sotomayor's concumng OpInIOn, WhICh was wntten In part, to set out 

the parameters and hmitatIons of the maJonty's deCISIOn 

6 Though not at Issue In the Instant case, an autopsy IS arguably not Included In the 
Melendez-Dzaz rulIng 129 S Ct at 2546 (KENNEDY J dissentIng)(citIng to law reVIew 
comment that "that every court post-Crawford has held that autopsy reports are not 
testImomal") Moreover, our state supreme court has found such reports to be bUSIness 
records and not barred as hearsay State v Cutro, 365 S C 366,377,618 S E 2d 890, 896 
(2005) 
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thIS IS not a case m whIch an expert wItness was asked for hIS mdependent 
opmIOn about underlymg testImomal reports that were not themselves 
admItted mto eVIdence See Fed Rule EVId 703 (explammg that facts or data 
of a type upon whIch experts m the field would reasonably rely m formmg an 
opmIOn need not be admIssIble m order for the expert's opmIOn based on the 
facts and data to be admItted) As the Court notes, ante, at 2715 - 2716, the 
State does not assert that Razatos offered an mdependent, expert opmIOn 
about Bullcommg's blood alcohol concentratIOn Rather, the State explams, 
"[ a ]sIde from readmg a report that was mtroduced as an exhIbIt, Mr Razatos 
offered no opmIOn about PetItIOner's blood alcohol content " Bnef for 
Respondent 58, n 15 (CItatIon omItted) Here the State offered the BAC 
report, mcludmg Caylor's testImomal statements, mto eVIdence We would 
face a dIfferent questIOn If asked to determme the constItutIOnalIty of 
allowmg an expert WItness to dISCUSS others' testImomal statements If the 
testImomal statements were not themselves admItted as eVIdence 

131 S Ct at 2722 (SOTOMAYOR, J concumng) 7 

Agam, the constItutIOnal lImItatIOn IS not at Issue on these facts The record SImply 

cannot support appellant's assertIOn on appeal that the doctor sImply read from the autopsy 

report (See FBOA, p 22, allegatIOn Dr Fulcher "parroted portIOns of Dr Ward's report") 

The doctor freely admItted that he used the report, m part, m formmg hIS opmIOn But the 

record does not support he "surrogate WItness" procedure denounced m Bullcomzng 

Consequently, appellant has faIled to show error at all Lastly, even If the eVIdence was 

Improper, the error could only be harmless 

7 The Umted States Supreme Court has granted certIOran m a SImIlar case whIch 
relIed upon thIS dIstmctIon See People v Wzllzams, 939 N E 2d 268 (Ill 2010), cert 
granted, 10-8505,2011 WL 2535081 (U S June 28,2011) The IllmOIs court recognIzed 
the tradItIonal exceptIOn "ThIs Court has long held that prohIbItIOns agamst the admISSIOn 
of hearsay do not apply when an expert testIfies to underlymg facts and data, not admItted 
mto eVIdence, for the purpose of explammg the baSIS of hIS opmIOn " 939 N E 2d at 278 
Further, the court rejected the Melendez-Dzaz rulmg as affectmg same, notmg the expert at 
Issue was not SImply readmg from the report but gIvmg her own opmIOn 939 N E 2d at 281-
282 
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A rulIng that IS In "VIOlatIon of the SIxth Amendment nght to confrontatIon IS not a 

per se reversIble error" but subject to a harmless error analYSIS State v Smzth, 315 S C 547, 

552,446 S E 2d 411,414 (1994) Here, the error could only be harmless based on the nature 

ofthe testImony and the wealth of eVIdence of gUIlt In the record For Instance, the testImony 

SImply establIshed a gunshot wound that kIlled the VIctIm Officer James Maw of the 

Clemson CIty PolIce Department had preVIOusly IdentIfied a photograph from the autopsy, 

whIch he had attended, as shOWIng the entry wound on the vIctIm's body (R p 170, hnes 

5-21) Further, the respondIng officers, at the home WIth mInutes ofthe VIctIm haVIng called 

911, found the VIctIm slumped on the floor, already dead (R p 194, lInes 1-22, p 199, 

lInes 21-25, p 201, lIne 10 -p 202, lIne 5) Emergency paramedIcs were at the scene at 909 

(the VIctIm's 911 call haVIng been receIved at 8 57, (R P 74, lInes 3-24)), and concurred that 

the VIctIm had already dIed (R p 162, lIne 1 - P 164, lIne 17) The doctor's testImony 

regardIng a qUIck death by shootIng was, In thIS case, cumulatIve State v Haselden 353 

S C 190, 577 S E 2d 445 (2003) (Improper eVIdence harmless where merely cumulatIve to 

other eVIdence), State v Evans, 378 S C 296, 299, 662 S E 2d 489, 491 (Ct App 

2008)( eVIdence "merely cumulatIve, InsubstantIal" dId not affect the result of tnal and 

conSIdered harmless) Further, there was substantIal and overwhelmIng eVIdence of guIlt 

"[ A]n InsubstantIal error not affectIng the result of the tnal IS harmless where guIlt 

has been conclUSIVely proven by competent eVIdence such that no other ratIOnal conclUSIOn 

can be reached" State v Przce 368 S C 494, 500, 629 S E 2d 363, 366 (2006), cztzng State 

v Bmley 298 SCI, 5, 377 S E 2d 581, 584 (1989), Arnold v State 309 S C 157, 172,420 

S E 2d 834, 842 (1992) Where the record shows any error to be harmless beyond a 
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reasonable doubt, the error wIll not afford relIef Przce, 368 Seat 499,629 S E 2d at 366, 

Cltzng State v Plckens 320 S C 528,531,466 S E 2d 364,366 (1996) The eVIdence of gUIlt 

not only depends upon the eVIdence above mentIOned, but also appellant's own statement to 

respondmg officers that he was the shooter (R p 115, hnes 1-10, p 144, hnes 9-12) 

Further, appellant related the locatIon ofthe gun that fired the fatal shot (R p 117, hne 9-

13, p 241, lInes 5-8, p 302, lIne 22 - p 303, lIne 8) Here, there IS substantIal and sohd 

eVIdence of guIlt Even so, respondent mamtams the record shows no error 

Appellant's argument to the contrary must be rejected 
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III 

Appellant preserved no Issue regardmg Dr ThreadgIll's testimony relatmg a 
statement by the chIld vIctim - that "he beheved thIS to be hIS fault" - m support of 
her OpInIOn that testifyIng would be detnmental to the chIld The only eVIdence m 
the record IS that appellant, after mitIally objectmg, WIthdrew hIS objectIon 

Relevant Facts 

Appellant objected zn lzmzne to any hearsay statement presented m Dr ThreadgIll's 

testimony Appellant referenced the doctor's report that set out, m detail, the vanous 

statements from the chIld and from others, such as famIly and teachers, whIch supported her 

opmIOn (R p 327,lmes6-p 329,lmel0) The State agreed that the report contamed such 

hearsay and further agreed the hearsay should not be presented (R p 329,lmes 13-20) The 

tnal judge asked If any statements regardmg the facts of the murder would be ehcIted, to 

WhICh the aSSIstant SohcItor answered "Absolutely not, Your Honor I agree that would be 

Improper" (R p 330, hnes 14-18) Defense counsel agreed WIth the proposed scope of the 

testImony, and condItIonally agreed on admISSIbIlIty dependIng upon whether the testImony 

at tnal conformed to the agreement (R p 331, lIne 19 - P 429, lIne 8) 

Dr ThreadgIll testIfied that the chIld suffered from post-traumatIc stress dIsorder 

(R p 428, hnes 14-21) The defense objected only once, dunng the doctor's opmIOn as to 

what affect testifyIng would have on the chIld - specIfically, when the doctor stated "one of 

the first thmgs he saId was - - " (R p 428, hne 22- p 429, hne 6) After a bench 

conference, the doctor was allowed to testify as follows 

A I beheve It would be detnmental to PIerson because of some of the 
symptoms that he expenenced after the event and that he may have a 
recurrence of some of those symptoms 

Q Okay And you started to say one of the first thmgs he told you 
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A One ofthe first thmgs he saId to me IS he belIeved thIs to be hIs fault 

(R p 429, lme 21 - P 533, lme 5) 

DISCUSSIOn 

As a first matter, appellant has not preserved an Issue for reVIew m thIS Court 

regardmg the counsel's testImony Appellant raIsed an objectIon but after a bench 

conference, and subsequent heanng of the lImIted testImony, made no further comment or 

argument on admIsSIbIlIty of the testImony In fact, when the SolICItor referenced the bench 

conference, and asked If the dISCUSSIOn was on the record, defense counsel declIned the 

opportumty to place a full ObjectIOn on the record (R p 483, lme 22 - P 484, lme 11) 

"In order to preserve an error for appellate reVIew, a defendant must make a 

contemporaneous ObjectIOn on a speCIfic ground" State v Hollzday, 333 S C 332,338,509 

S E 2d 280,283 (Ct App 1998), Rule 103, SCRE ("Error may not be predIcated upon a 

rulmg WhICh admIts or excludes eVIdence unless" m addItIon to prejUdICe, there IS a tImely 

and speCIfic ObjectIOn, or the ground IS otherwIse clear from the context) "An ObjectIOn 

made dunng an off-the-record conference whIch IS not made part of the record does not 

preserve the questIOn forrevlew" Yorkv Conway Ford Inc, 325 S C 170,173,480 S E 2d 

726, 728 (1997) 

Appellant certamly faIled to place any speCIfic argument on the record to preserve the 

Issue for appellate reVIew on any testImony from thIS WItness Therefore, the Issue IS 

procedurally barred from reVIew Id It IS not a foregone conclUSIOn that the objectIon was 

to hearsay, as that could have been an ObjectIOn based on context The ObjectIOn could also 

have been on the scope of the WItnesses expertIse, or the madmIssIbIlIty of the underlymg 
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facts of the opmIOn See generally Rule 702, SCRE, (confimng expert opmIOn to that WhICh 

based upon "scIentIfic, technIcal, or other specIalIzed knowledge" that wIll "aSSIst" the JUry 

"to understand the eVIdence or to determme a fact m Issue"), Rule 703, SCRE("expert may 

testIfy m terms of opmIOn or mference and gIve reasons therefore wIthout first testIfyIng to 

the underlymg facts or data ") To the extent the context would support an ObjectIOn on the 

grounds of hearsay, the Issue, If preserved, would be wIthout ment 

The State mamtamed below and contmues to mamtam here, that the doctor should 

not be allowed to be used as a condUIt for hearsay statements relatmg facts from the shootmg 

(See R p 329, lme 13- p 330, lme 18) The statement at Issue, however, though attnbuted 

to the chIld, dId not relate facts of the shootmg and cannot be hearsay 

Hearsay IS an out of court statement offered as proof of the stated matter Rule 

801(c), SCRE "EVIdence IS not hearsay unless It IS offered to show the truth of the matter 

asserted" State v Slms, 304 S C 409,420,405 S E 2d 377, 383 (1991) See also State v 

Plyler, 275 S C 291,294,270 S E 2d 126,127 (1980)(testImony not barred by hearsay rules 

as "the challenged eVIdence does not appear to have been offered for the substantIve truth 

ofthe matter asserted, but rather to place appellant at the scene of the cnme") The statement 

presented was not offered to prove the murder was the chIld fault, rather, the chIld's 

statement reflected a emotIOn gUIlt and or emotIOn stram that may be exacerbated byrelIvmg 

the event through testImony Moreover, the Impact of the murder on the chIld was the very 

basIs ofthe charge of unlawful conduct toward a chIld Thus, the chIld's present statement 

of mmd was very much a fact for the JUry to consIder At any rate, the statement was offered 

for state of mmd and not for the truth of the matter Therefore, It was not hearsay Id See 
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also State v Edwards, 373 S C 230,236-37,644 S E 2d 66,69 (Ct App 2007), aff d as 

modified, 383 S C 66,678 S E 2d 405 (2009)(chIld vIctIm's statement mdlcatmg defendant 

had hIt her mother not hearsay, where statement offered "to explam why the vIctIm behaved 

as she dId") Respondent notes that the record supports the tnal judge was very careful to 

protect the record from the hearsay statements that could have negatIvely and prejUdIcIally 

affected the JUry's consIderatIOn of the eVIdence of murder For example, the tnal judge 

demed the state's request to offer the chIld's statements made m the patrol car to the effect 

"that he heard hIS mother screammg He had heard a loud bang DIdn't know what was 

gomg on Came out and SaId he saw hIS father wIth a gun or wIth a weapon He wasn't sure 

what kmd of weapon It was It was a firearm m hIS hand" (R p 52, Imes 3-10, Tr p 133, 

lmes 11-19, R p 54, Ime 13 - p 55, lme 13) The tnal judge, m reconsidenng hIS mitIal 

rulmg excludmg the eVIdence stated "1 thmk a good argument could be made that we also 

have a charge of unlawful conduct toward a chIld and the chIld IS a vIctIm However, smce 

It IS a jomt tnal WIth a murder case, the prejudIce just concerns me more than the nght of 

confrontatIOn" (R p 56, Ime 24 - P 58, lme 2) 

At any rate, the Issue presented IS not preserved for reVIew, but If the Court should 

consIder the Issue preserved for reVIew, the Issue IS wIthout ment Ifthe Court should find 

the Issue preserved, and find error, the admIssIon of testImony could only be hannless m 

hght of the wealth of eVIdence of guIlt 

"[A]n msubstantIal error not affectmg the result of the tnallS harmless where gUllt 

has been conclusIvely proven by competent eVIdence such that no other ratIonal conclusIOn 

can be reached" State v Pnce 368 S C 494,500,629 S E 2d 363,366 (2006), Cltzng State 
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v Bmley 298 SCI, 5, 377 S E 2d 581, 584 (1989), Arnold v State 309 S C 157, 172,420 

S E 2d 834,842 (1992) "Where a reVIew ofthe entIre record establIshes the error IS harmless 

beyond a reasonable doubt, the conVIctIon should not be reversed" Przce, 368 Seat 499, 

629 S E 2d at 366, cltmg State v Plckens 320 S C 528, 531, 466 S E 2d 364, 366 (1996) 

Respondent would first note to take the statement as true would mean the statement tends to 

prove the murder was the chIld's fault As such, admissIbIhty of the statement could not 

have prejudIced appellant At any rate, there IS substantIal and solId eVIdence of gUllt, not 

the least of whIch IS appellant's own statement to respondIng officers that he was the shooter, 

and hIS statement relatIng the locatIOn of the gun that fired fatal shot as confirmed by ballIstIc 

testIng (R p 115, hnes 1-10, 117, lInes 9-13, p 144, lInes 9-12, p 241, lInes 5-8, p 302, 

lIne 22 - P 303, lIne 8) If error, the admISSIOn of the statement could only be harmless 

However, respondent maIntaInS the Issue IS not preserved for reVIew, and, further, that the 

admISSIOn was not error 

Appellant's argument to the contrary must be rejected 
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IV 

Appellant faIled to object to the sentence and no Issue IS preserved for thIS Court's 
reVIew Even so, there IS no factual baSIS for relIef m regard to the five year sentence 
mItIally Imposed for the weapons charge as the tnal Judge stated the sentence was 
subsumed wIthm the lIfe sentence Imposed for murder 

Relevant Facts 

At sentencmg, the tnal Judge Imposed a ten year sentence for the unlawful conduct 

toward a chIld, and a consecutIve lIfe for the murder (R p 511, lmes 9) As to the weapon 

conVIctIon, the Judge sentenced appellant as follows 

the sentence IS five years It IS to be concurrent to the last Imposed 
sentence WhICh under the law, I thmk, would be subsumed by that 

(R P 511, lmes 9-13) 

Appellant raIsed no ObjectIOn to the sentence 

DIscussIOn 

The controllmg statute proVIdes for a mandatory five (5) years sentence except 

"where the death penalty or a lIfe sentence WIthout parole IS Imposed for the vIOlent cnme " 

S C Code Ann § 16-23-490 Appellant argues hIS sentence on the weapon charge should 

be vacated (FBOA, p 30) He admIts the Issue was not raIsed below but seeks an 

exceptIOn to the rule of Issue preservatIOn Id Appellant IS not entItled to any relIef 

As a first matter, the tnal Judge correctly sentenced appellant m accord WIth the 

proVISIOns of the statute Contrary to appellant's assertIon on appeal, the sentence was not 

Illegal as the tnal Judge speCIfically stated the sentence was subsumed m the lIfe sentence 

The Amencan Hentage DIctIOnary, 1355 (3rd ed 1993), defines "subsume" as a verb 

meamng, "To claSSIfy, mclude, or mcorporate m a more comprehensIve category or under 

26 



a general pnncipal " In sum, the Judge dId not Impose an actIve sentence Appellant's Issue 

IS wIthout ment 

As a second matter, there IS no ObjectIOn to the sentence (one would Imagme because 

It IS not Illegal) Therefore, there IS no Issue preserved for the Court's reVIew Dunbar 

supra Appellant's relIance on State v Vlck, 384 S C 189,201,682 S E 2d 275,281 (Ct 

App 2009), IS mIsplaced for three reasons FIrst, the sentence m Vlck was mcorrect 384 

SCat 201, 682 S E 2d at 281 Second, the sentence was for kidnappmg, not gun 

posseSSIOn Id ThIrd, the deCISIOn m Vlck IS anomaly ThIS Court recognIzed that such 

Issues would generally not be addressed on appeal 384 SCat 202,682 S E 2d at 281 ("The 

State correctly notes that our courts have held a challenge to sentencmg must be raIsed at tnal 

to be preserved for appellate revIew") To contmue to accept and conSIder sentencmg Issues 

that have not been preserved by proper ObjectIOn would turn the exceptIOn mto the rule - a 

rule whIch IS contrary to state supreme court precedent See State v Johnston, 333 S C 459, 

461-64, 510 S E 2d 423, 424-25 n 3 (1999)(relaxmg procedural bar reqUirement m 

exceptIOnal CIrcumstance where real danger appellant would be mcarcerated beyond sentence 

maXImum due to sentencmg error not preserved for reVIew on dIrect appeal, but notmg "Our 

holdmg today IS not mtended to dIsrupt our settled rules on Issue preservatIOn and PCR 

applIcatIOns The facts here are umque and demand an expedIted result ") 

At any rate, even If the Court should reVIew the sentence here, the sentence IS not 

Illegal as the tnal Judge ordered the sentence was subsumed m the lIfe sentence Accord 

State v Owens, 346 S C 637, 666-67, 552 S E 2d 745, 760 (2001), overruled on other 

grounds by State v Gentry, 363 S C 93,610 S E 2d 494 (2005)(vacatmg weapon sentence 
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where appellant sentenced to death but preservmg convIctIOn, notmg If resentenced to less 

than death or lIfe wIthout parole, shall be sentenced to the addItIonal five years) Agam, 

appellant IS not entItled to any relIef 
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CONCLUSION 

For all of the foregomg reasons, It IS respectfully submItted that the Judgment, 

convIctIOn, and sentence of the lower court should be affirmed 
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