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STATE OF SOUTH CAROLINA
COUNTY OF CHESTER

Christopher M, Moore, #368837,
Applicant,

Case No.:; 2019-CP-12-0491
v,

State of South Carolina,

Respondent. PREJUDICE

This matter is before the Court by way of an application for post-¢onvietion.
filed by Christopher M. Moore (Applicant) on September 24, 2019. Respondent f]
requésting an evidentiary hearing. On February 16,2023, an evidentiary hearing cony
the Honorable Daniel Coble. Applicant was present and représented by Dayng Phil
Assistant Attorney General Danielle Dixon represented Respondent. Following a 1

records before this Covirt and the testimony aiid evidence presénted at the hearing, this

ORDER VACATING WEAPON
SENTENCE AND DISMISSING
REMAINING CLAIMS WITH|

IN THE COURT OF COMMON|PLEAS
FOR THE SIXTH JUDICIAL CI RCUIT

éqelief (PCR)
fled a return
ened before
ps, Esquire.
visw of the

Court finds

Applicant’s five-year sentence for possession of a weapon duting a violent crime should be

vacated. This Court further finds Applicant did not meet his burden of proof on.hi

s.remaining

claims. Thus, this Court dernies relief aid disiisses the femaining:allégatiotis with prejudice,

PROCEDURAL HISTORY'

Applicant is confined in the South Carolina Department of Corrections scrving a life

sehtence. In June 2015, the Chester County Grand Jury indicted Applicant for for mn

irder (2015-

G$-12-0086) and possession of @ firearm during the commission of a violent crime (2015-GS-12~

0085). The charges-arose from the fatal shooting of Odell Williams.

On April 18,2016, Applicant proceeded to a jury trial before the Honotable Paj

JI M. Burch.

Applicant was represented by William P. Frick and Devon Nielson.. 'S 'ol,ic‘ito‘r,Rand:y-"I‘;Iemnan and

Assistant Solicitors Julie Hall and Riley Maxwell prosecuted the case, Applicant’s firs
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in-a mistrial after the jury announced it was deadlocked.

On June 27-30, 2016, Applicant proceeded to a second jury trial before Judge
jury €onvicted Applicant as indicted, and Judge Burch sentenced him to consecutive
life for murder and five years for the wedpon charge.

Applicant timely appealed, and Appellate Defender Susan B. Hackett filed 2
Califotnia, 386 U.S. 738 (1976). The Court of Appeals dismissed pursuanf to' And
remittitur was sent November 7, 2018,

SUMMARY OF TRIAL TESTIMONY

At Applicant’s trial, Lieutenant Kyle Cummings testified he responded fo 4

fired” call one evening and found Odell Williams (the victin) in his vehicle, which

into a homé. (Tr. 70, 7274). He stated it was obvious the victim had been shot

Although the victim attempted to speak, hie was unablé t6 due to his injury. (Tr. 74). ;

Lousie Williams, the victim’s wife, recalled seeing a strange truck parked outs;
that évening as she; her daughter, and her granddaughter were leaving. (Tr. 88-89
testified she called the victim, who “said he would come check it out.” (Tt. 89). Wi

down the road; stopped, and waited for the victim. (Tr. 90). She testified the truck be

Burch. The

sentences of

i Anders v,

lets, and the

911 “shots
had crashed

in the face,

de her home
). Williams

liams drove

>gan driving

down'the road-as the victim entered the neighborbiood, (Tr. 90). Williams pointed _eiut the truck

for the victim and then left. (Tr. 91). She later received a call and learned the vict
shot. (Tr. 92). Laria Akin, the victim’s daughter; recalled seeing the truck as they w
she identified it as a tan Dodge Ram. (Tr.-103). Like Williams, she testified they callg
and told him about the triick. (Tt.'101-04).

Jason Binnall festificd he loaned his Dodge Ram to Quinton McClinton! the e¥

! McClinton was Applicant’s codefendant,
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shooting; investigators later recovered Applicant’s fingerprint from the truck. (Tr.'1
Several people who lived inthe area testified to what they witriessed that eveni

Lowery testified she saw the victim’s burgundy car chasing a Dodge Ram and ther hed

1"'15)
ng. Jennifer

rd gimshots,

(Tr. 117-20). Richard Gray testified police recovered footage of the car chase fram his home

security system; the recording was entered into evidence during Gray’s testim

objection. (Tr.'127-30). Kiéra Bagley recalled seeing the truck chasing the car and

iy without

hearing two

gunshots. Thereafier, she heard “bigger gunshots.” (Tr. 132-33).. Mautice Jathes recalled hearing

mes testified that as the man approached the SUV, “he was walk

but did not get in, Ja

‘he had something fo the side of his leg.” (Tr. 141-45),

gunshots and seéing a man run across the road; the man briefly spoke to a person in a white SUV

ing stiff like

Rafaell Jackson testified he was driving through the area that evening in his whxte Yukon

and saw Applicant. He stated Applicant asked him for a ride, but Jackson refiised. Jackson

testified Applicant had what appeared to be a stick:in his hand, and Jackson belicve

had recently been in a fight. Jackson denied telling investigators that Applicant had

hand. He recalled seeing a red-car crashed into a house.. (Tr. 151-58). Cornell John

d Applicant
é-ﬁﬂe.iﬁ his

?Qn.terst'iﬁed

he was ih the Yukon with Jackson when Applicant -approached their car; however; he

acknowledged he did not really know Applicant. (Tr, 161-67). Lashonda Wray

picked up Applicant, Dertick Dixon, and “Debo” from the ates latet that évening, (T

Police presented testimony that the victim had a revolver in his vehicle with sp

casings. Police recovered several spent car{ridge casings in the area of the vehicle th:

rifle Jaw enforcement found stashied nearby. Applicaiit’s DNA ‘could not be excluded
mixture recovered from the rifle.

Applicant’s ¢o-defendants Tetrance Buchanan, Derrick Dixon, and D’Arige
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testified Applicant was with them that evening while they were being chased by the

Applicant got out of the truck with the rifle. Additionally, Stevie Breland testified he ¥

- victim, and

was detained

‘with Applicant, and Applicant admitted to shooting the victim. .Applicant testified m his defense

and-acknowledged shooting the victim with the tifle. However, he claimied he fell out of the truck

as he was attempting to stash the rifle nearby during the chase, and affer he was out
he shot at'the victim in self-defense. *
ALLEGATIONS
Applicant timiely commenced this PCR action on September 24, 2019, allegin
held in custody unlawfully for the following reasons:

1. Ineffective assistance of trial counsel:
a. Failing to present evidence of a'victimless crime
b. Failing to request withess test;mony helpful to ‘the
[Applicant]
c. Fallmg to instruct or request mutual combat as a defense to
the jury
2. Ineffective assistance-of appcllate counsel:
4. Failing to raise the issues in appeal

Applicant requested relief in the form of his case being remanded and reversed,

On February 1, 2023, Applicant amended his application to allege the fO:ll;,OW'L;ig:

Ineffective assistance of counsel;

1. Trial counsel failed to objéct to the trial courts™ failure to provide
complete findings of fact and conclusions of law fot the elements of
self-defense in denying’ Applicant -immunity pursuant to the
Protection of Persons and Ploperty Act.

2. Trial counse] failed to raise a Batson challenge when the State
(1) used its strikes without explanatlon as to race or gender and (2)
1alsed 4 Batson challenge against trial counsel,

. Trial counsel failed to argue the State jailhouse witness Stevie
Breiand’s three- prior convictions for check fraud were admissible
under Rule 609 for to impeach Breland as crimes of dishonesty that
Wwete not siibject to time limitations.

4, Trial counsel failed to object to the trial court’s improper opening

2 Additional trial testimony will be discussed where relevant below.

Page 4 of 69
2019-

> he is being

CP-12-0491




comments to the jury that “the end result of any case is to reach a
verdict, it’s a 'Latin derivative word which means searek for the truth
or true saylng

5. Tnal counsel failed to object to the State’s opcmng statendent,

“This is a very, very. important trial for the victim’s family who are

here in the conrtroom today’ some of whom you will hear from,”
when this was Impermissible argument that inflamed the jurors®
passions and prejudices and ‘invited the jury to make a decision on
an improper basis.

6. Trial counsel failed to object and move to strike the State reading
ditectly from Lieutenant Kyle Cummings’ incident report during
direct examination when the document was not in evidénce and the
‘prosecutor was trying to refresh the officer’s recollection.

7. Trial counsel failed to object when the prosecutor made leading
staterrents regardlng the testimony of Louise ‘Williams, the
decedent’s estranged wife. -

8. ‘Trial counsel failed to object and miove to strike hearsay
statements midde by Lousie Williams during direct éxamination as
to what her daughter Lana Aiken said in a phone conversation with
‘the decedent on the night of the incident.

9. Trial counsel failed to object and move to strike hearsay
statetnents made by Lana Aiken elicited by the State on direct
examination regarding what the decedent previously told her: “He
always told us to call him, it’s-also his property so he-would like to
know things that are going on on his property. He’s an ex-police
officer 50 he would know if we needed to call the police or not.”
10. Trial ¢ounsel failed to move to sequiester wittiesses pursuant to
Rule 615, SCRE, the 6™ Amendment, and Fundamental Due Process
when the prosecutor asked witnesses Lana Aiken and Lousie
Williams if they heard the testimony of prior witnesses and followed
up by having one story cofifin the other.

11. Trial counsel failed to object to the admiission of 4 vides

recording of the car chase on a home security camera (State’s
Exhibit 3) when the State failed to lay a proper foundation, the
‘witness never saw the car chase, and the State used the witness fo
natrate the video through leading questions as it played to the jury.

12. Trial counsel failed to object to pitting and leading during the
prosecutor’s direct examination of Cornell Johnson: “[Y]ou heard

[Rafael Jackson’s] testimony just no, nght’? . And were in the car,

with him—you heard his testimony just now, right?”

13. Trial counsel failed to object to the admission of a map of the
route allegedly taken in the car chase (State’s Exhibit 4) when the
prosecutor failed to lay a proper foundation,

14. Trial counsel failed to object and move to strike testimonyfor
lacking proper ‘foundation and authentication. régarding a note
allegedly made by Stevie Breland when (1) Investigator Randy St.
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Clair did not receivé the note directly from Breland and allegedly
received it from Captain Odem at the jail with theassumption Odem
teceived it from Breland, (2) the State directly réferted to'the hote

in.its questioning, (3) the witness said hie “advised the Solicitor’s

Office of inmate Breland wanting: to speak ‘with someone
concerning the ¢ase of Chrxstophcr Moore,” and (4) trial counsel

previously told the Court, “Idon’t think 1 have. any standing to object:
to Mi: Breland’s note. 1 object to Mr. Breland, but will do that 4t

the appropriate time.”

15, Trial counsel failed to object under Due Process to the State’s.

question that a DNA buccal swab of the: Applicant “was taken
pursuant to a court order,” where such testimony regarding prior

orders. and, rulings of the court against. the defendant effestively

lowered the State’s burden of proof.

16. Trial counsel failed to object to Agent Melinda Worley’s
‘testlmony descnbmg cartridges she found as “assault rifle type
cartridges” when the trial coutt.had: prevmusly tuled in favor of the
defense and prohibited the metition of “assaulf riffe.”

17: Trial counsel failed to object and rove to strike Agent Worley’s
testimony regarding fools such as dowel rods and what ‘they

indicated, ‘where such testimony was tantamount fo expett

testimotly, Agent Worley was never quahﬁed as an expert, and such
testimony was used to attack the defendant’s theory of self-deferise.
18. T;mal counsel nnproperly ehclted testlmony durmg cross-
direction of traVel for shots into the car of: the deccdent when such
testimoriy was detrimeéntal to- the defense:

19. Trial counsel failed to objest and move to strike Agent Wotley’s
testimony regarding ballistics expertise when Agent Worley was
never qualified as.an expert in ballistics,

20. Trial counsel failed to object and move fo- strike testimony of

Agent Worley regarding firearms expertise when Agent Worley was
pever qualified as an expert in firearms.

21. Trial counsel failed to object and move to strike testimony of

Agent Bmttany Biitk. regarding ballistics expertise when she was
fiever qualified as an expert in ballistics.

22. Trial counsel failed to object to the admission of a latent print
report (State’s Ex. 68) when examiner Tiffany Hezel testified to its
contents. when the document itself was a Teport from a law
enforcement agency and 1nherently contained opinion material.

23 Trial counsel failed to object to the admission of a supplement
report (State’s Ex, 69) from a'SLED agent who didn’t testify at trial
when the report was from a law-enforcement agency and 1nherently
contained opinion material. -

24, Trial coutisel failed to object to the admission of the. SLED DNA
report (State’s Ex. 77) when the examiner Jennifer Clayton testified
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t0 its contérts arid thé document itsslf was a report from a law:

enforcement agency and mherenﬂy conitained. opinion material.

25. Trial counsel failed to- object to the admission of the autopsy

report (State’s Ex, 82) when exarmiiner Robert Thomas, Jr. testified
to its contents.when the document itself was a report that inherently
contained opinioh matetial,

26. Trial counsel failed to- object to the admission of the SLED

firearm report (State’s Ex. 76) when the examinef Frank DeFréeze:

testified fo its contents when the documents itself was a report from
a law enforcement agency and inherently: contained opinion
material.

27. Trial cotnsel failed to object to ‘testimony of Codefendant

Terrance Buchanan indicating Applicant had -an “assanlt rifle” the

‘night of the incident when the trial couit préviously riled against

such prejudicial terminology,

28. Trial counsel failed to move to strike and for a curative
instruction regardmg the testithony of Terratice Buchanan indicating
Applicant and the. other co-defendants’ were gomg to 4 rival gang
‘member’s house ‘the night of ‘the incident when the court had
previously riled against such prejudicial language and sustained
trial counsel’s dhjection. o '

29. Thial counsel failed 10 object and move to strike the ‘State’s
impermissible use of codefendant Buchanan®s statement to police
‘when the prosecutor had Buchanan read verbatim from his previous
statement, the statement was not in eviderice, and the founidation was
siot Jaid for-admission pursuant to Rule 613(b), SCRE.

30, Trlal counsel failed to object pursuant to hearsay -and the
confrontation clause and move to strike statemerits purpoﬂedly
‘made by other codefendants embedded in Derrick Dixon’s written
statement to police that the prosecutor read verbatim on ‘direct
examination of Dixon.

31. “Trail counsel failed to Sbject and mave to strike Stevie
Breland’s testimony that -was tantamount to opinion testimony as a
crime scene reconstruction specialist when he was never qualified
as an expert aiid the testimony directly attacked the theory of self-
defense.

32. Trial counsel failed to object and move: to strike Breland’s
festimony that was tantamount to opinion testimony as a fircarms
expert when he ‘was never qualified as an expert and the testimony
directly attacked the theory of self-defense.

33, Trial counsel failed to object and move to strike Breland’s
testimony that was tantamount to opinion testimoriy as a ‘oa}hsucs
expert when he was never qualified as an expert and the testimony
directly attacked the theory of self-defense.

34. Trial counsel failed to “objeéct:as improper oplmon by a lay
witness that invaded the juty’s providence when thie State repeatedly
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elicited opinion testimony’ fromi Breland regarding whether the
defendant’s theory of events and self-defense was believable.

35. Trial counsel failed to move fo strike and move for a curative
instruction to Breland’s testimony regarding bruising where counsel
objccted he was not an expert andthe court sustained the objection.
36. Trial counsel failed to object and tove t¢ strike Breland's
testimony where he repeatedly ftestified to the contents of
Applicant’s discovery, and counsel failed to object to hearsay within
hearsay, and the testimony directly attacked the theory of self-
defense.

37. Trial counsel failed to object pursuant to Rule 404(b), 402, and
401 and move to strike Breland’s testimony that Applicant had not
changed his ways for God, Applicant fought smaller inmiateés in jail
t6 move to another cell block with a-codefendant, and :Applicant
conld have killed that man because he picked him up and slammed
him by the face, 7
38. Trial counsel failed to have the trial coutt instruct the jury that
Breland ‘was moved to -another facility when the trial court and
prosecutor only sought to ensure the actual locatior was not
tevealed, where counsel heeded such evidence'in the record to argue
to the j Jury that Breland received a benefit whenno such instruction
was given, making ¢ounsel’s closing aigument ineffective sirce it
was not based upon evidence before the jury and atgument by
counsel is not evidence, - '
39. Trial coiinsel failed to object to the State eliciting testimony
from Tnvestigator Christophier Reynolds that Applicant was. charged
in'a watrant for murder, that murder requires the iftentional killing
of someone with malice aforethonght, and a Magistrate hiad to agree
police had probable cause to get the warrant when such testimony
violated due process and South Carolina case law “by lowering the
State’s burdén by inviting the j Jury to rely on pievious decisions of
officigls regarding the facts and law,

40.. Trial counsel failed to object.and move to. strike testimony by
Agent Lee Blackmon when the State elicited opinion testimony of
expert nature in automobilés and Blackmon acknowledged he was
not an expert

41. Trial counsel failed to object and move to strike testimony bya
witness regarding the contents of cell phone data when the agent was
not the expeit who collected or interpreted the information form the
cell photies, yet testified to the contents retrieved fromi the Fusion
Center.

42. Trial counsel denigrated his own client during closing argument
and joined him with his ¢codefendanits as a bad guy doing bad things:
“Thesé bad guys out to do bad things were- scared.”

43, ‘Trial counsel failed to object to facts not in evidence when,
during the State’s close, the proseoutor stated, “For all [the vmtnn]

Page 8 of 69 ;'
2019-Cp-12:0491




knew all of his possessions, or most of them or some of them or
whatever, valuable thmgs thit he had worked ‘his whols life to get:

were in the back of that truck and they were leavmg and he was tired

of being violated, so he went to seg what was going one,” when the.
facts presented indicated. nothing was stolen or even looked to be

stolen.
44, Trial counsel fiiled to object to facts not in evidence. whér,

during the State’s closing argument, the prosecutor said, “I would

submitto you what happenediis he fires two shows out the window
of his car, warning shots to get them to stop,”
45, Trial counsél failed to objéet to facts not in evidence when,

during the State’s closing argument the prosecutor ¢reated a-

speculative conversation between codefendants during the d¢ar
chase.

46, Trial counsel failed to object and move for a mistrial based on
the State’s denigrating trial counisel’s iolé. in the judicial system
duting closmg argument: “The defenée s jobis to confuse you and
to believe the defendant’s lies. Don’t fall for it. We cone seeking
the truth and we come seeking justice for Odell Williams, but we
also come: seeking justice-forhis family.”

47. Trial counsel failed to object to the jury mstrucnon as a
‘comiment on the facts ‘when the trial court réad a list of itémis
‘considered ‘deadly weapons that ificluded firearms ‘and automatic
rifles, and when the deadly weapor utilized in the present case is a
firearm——specifically a- scmx-automaﬁc rifle.

48. Trial counsel Tafled to seek a jury instruction under the theory
of self-defense that a4 petson has no duty to retréatif doing so would
increase the daniger to himself.

49, Trial counsel failed to seek a jury instmction under the theory
of self-defense that a person does not-have to wait for an assailant: to
“get ‘the drop ofi him™ and that h& may “act on. appearances,”
especially’ when the defense ‘theory was essentially that the
Applicant acted on the appearances of the decedent chasing him
down with a car and handgun.

50, Trial cotinsel failed 1o Seek a Jury instruction see,kmg direct and
circumstantial evidence pursuant to State v. Logan, 4058.C. 83,747
S:E2d 444 (2013), when the majority of evidence presented. by the
State was attempting to disprove self-defense, show malice, and was
circumstantial in nature.

51. Trial counsel failed to seek a jury instruction fegarding expert
witness testimony.

52. Trial counsel failed to object to the court imposing a consecutive
sentence of five years for possessmn of a deadly weapon during the
commission of a violént crime wheri the court sentenced Applicant

to life for murder, and section 16-23-490(A) of the South Carolina.
Code provides the five-year sentence -does’ not apply’ ‘when the
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defendant receives a life sentence, _

53. Trial counsel failed to object to the court’s sertenice and failed
to move for reconsideration of thie senfence before anothér judge
when the Court justified the life sentence based in part on'decedent’s
unlawful firing of 4 handgun and high-speed chase of Applicantand
codefendants;

54. All allegations raised in prior pleadings are incotporated by
reference.

Ineffective assistance of appellate counsel:

1. Appellate counsel failed to raise and argue the preserved issue of
excluding Applicant’s prior bad act under Rules 404, 403, and 401 |
of aliegedly attempting to rob another person on thc mght of the'
present in¢ident. 7 , ,

2. Appellate counsel provided toeffective assistance in the event
trial counsel properly preserved other metitorioys issues.

3. Al allegations raised by Applicant ate incorporated by reference
as if fully set forth verbatim.

FINDINGS OF FACT'AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the records before it, including the tecords of

the Chester County Clerk of Court regarding the underlying convictions, App-licant‘$1

scords from

the South Carolinia Depatfnient of Corrections, the trial transeript, Applicant’s appel late records,

and the récords from this PCR action. This Court has further had the oppartunity tol

obsetve the

witnesses presented at the hearing, closely pass upon their-credibility, and weigh thejr testimony.

Aftera careful review based on the Strickland standard set forth below, this Court finds

Applicant’s

five-yeat sentence for possession of a weapon during the commiission of 4 violent crime should be

vacated. This Court further finds Applicant has failed to carry his burden of proof on the remaining

claims and therefore denies relief. Below are this Court’s findings of fact and conclusions of law

as required by section 17-27-80 of the South Carolina Code.

Ineffective Assistance of Counsel

A PCR applicant bears the burden of proving the allegations. Butler v. State, 2
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334 SE2d 813 (1985). When the applicition alleges inéffective. assistance of
applicant must prove “counsel’s condyct s6 underined the proper functioning of th

‘process that [it] cannol be relied upon as having produced a just result.” Strickland w.

466 U.S. 668 (1984); Butler, 286 S.C: at-442, 334 S.E.2d at 814.

In évaluating allegations of ineffective assistance of counsel, court apply the {

was deficient. Id.; Cherry v. State, 300 S.C. 115, 117,386 8.E2d 624, 625 (1989)]

prong; ah attorney’s performance is measured by its “reasonableness under prevailing
‘norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at ¢

“Counsel is strongly presumed to have rendered adequate. assistance atl
sighificant décisions in the exercise of reasonable professional judgment.” Butler, 286

334 8.E.2d at 814. ‘The applicant must-overcome this presumption to teceive relief,

S.C.at 118, 386 S.E.2d at 625. *There are countless ways to provide effective assis!

given case. Even the best criminal defense attorneys would not defend a particular

counsel, the
> adversarial

Washingtoy,

%-pron_g‘ed
Qe.rfonnancc
Under this
professional
90).

d made all
5.C.atdt2,
Cherry, 300
’iﬁance in any

client in the

same way.” Strickland, 466 U.S. at 689. Importantly, the court rhust evaluate 'caunsél"s decision

at the time it was made and ‘with a presuniption that it fell within prevailing proféss
See id. (“Judicial scrutiny of counsel's. performance must be highly deferential,
tempting for a defendant to secotid-guess cotisel’s assistance after conviction or adves
and it is all too easy for a court, examining counsel’s defense after it has proved uns
conclude that a particular act or -omission of counsel was unreasonable, A fair as
attorney petformance requires that every effort be made to eliminate the distottin
hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to
conduct froin.counsel’s perspéctive at the time.”).
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“Moteavet, the purpose of the effective assistance guarantee of the Sixth Amendment

is not to improve the quality

of legal representation, although that is a goal _of_cﬁy_gi_‘tierablé'

importance in the legal system. The purposeis-simply to ensure that criminal/defendants

receive a fair trial”  Strickland, 466 U.S. at 689 (emphasis added).

u‘u}

easonable

representation does not require trial counsel to foreésee suecessful appellate challenges to

novel guestions of law.” Teamer'v. State, 416 S.C. 171, 183, 786 S.E.2d 109,[115 (2016)

(einphasis added). “Fundamentally, a collateral review proceeding is ill-suited for annouticing 4

new rile of substantive law pertaining to an underlying trial; appellate courts are fo do so only in

the ratest ‘of circumstanices. This Is especially tiie in a tetrospective PCR analysis urider

Strickland, which secks to determinie whether counsel was ineffective-at the time of the alleged

error”” Pantovich v. Sfate, 427 8.C. 555, 562-63, 832 S.E:2d 596, 600 (2019).

n addition to deficiency, a PCR applicant niust prove that counsel’s deficient ;;'érfomahée

prejudiced ‘the applicant such that “there is a reasonable probability that, but for counsel's

unprofessional errors, the result of the proceeding would have been different.” Chetry, 300-8.C.

at'117-18, 386 8.E.2d at 625.

Immunity Hearing

Applicant alleges trial counsel ‘was incffective for not requesting finding of facts and

conclusions of law for the elements of self-defense from the pretrial inumunity hearing} This Cotirt

finds Applicant hag failed to meet his burden of proof on ‘this claim.

The General Assembly enacted the Protection of People and Property Act (the Act?) fo

codify the common law Castle Doctritie. State v. Cuity, 406 8.C, 364, 372, 752 S.E{2d 263, 267

(2013).. “Consistent with the Castle Doctrine and the text of the Act, a valid case of §elf4.d¢fcnse

38.C. Code Ann, § 16-11-410 t0 -450.
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must exist, anid the trial cotirt nmist necessarily considerthe elements of self-defensein determining
a defendant’s erttitlement to the Act’s immunity.” 1d, at 371, 752 S.E.2d at.266. “This includes

all elements of self-defense, save the duty to retreat.” Id. Upon motion, 1mmunityunder the Act

must be decided before trial. State v. Duncan, 392 S.C. 404, 410, 709 8.E,2d 662, 665 (2011),
During the PCR hearing, trial counsel testified his strategy was self-defense. [He testified
hé did not expect to win the Imumunity hearing; rather, he-used the hearing to lay the groundwork
for self-defense. Counsel explained the immunity heating allowed himi. to. 615t'ai;1 locked-in
testimony from State witnesses. When asked why he did not request specific findings of facts and

conclusions of law at that hearing, counsel testified the law in effect at that time .&ic} not requite

the judge to make such findings. He recalled Curry but was not aware of any caselaw at the time

of ‘Applicant’s immunity hearing that required judges to make. specific findings of fact and
conclusions of law at an imthunity héaring:

‘This Court finds Applicant has not overcome the presumption that counsel’si actions fell
within prevailing professionalniorms. See Strickland, 466 U.S. at 689 (“[A] court mﬁst indulge a
strong presumption that.counsel's conduct falls within the wide range of reasonable ip_rofe_ss_i'ona‘i
assistance; that is, the defendant must overcome the presumiption that, under the ciréaums’tanccs,.
the challenged -action might be considered sound trial strategy.”). Nothing in the p.lsi_m language
of the Act requires courts to articulate findings of facts and conclusions of law when %Ietermining

immugity. See §§ 16-11-410 to -450; ¢.f. State v. Duncan, 392 S.C. 404, 409, 709 SEzd 662,

664 (2011) (“ITIhe Act does not explicitly provide a procedure for determining imm, ;lnity.”_). At
the time of Applicant’s immuiity heating and trial, caselaw regarding the Act was evolving,
Although Curry was decided prior to Applicant’s trial, Curry did net require tri al courts to
explicitly set forth specific findings of facts aid coriclusions of law; it merely required trial courts

Page 13 of 69 ]
2019-CP-12-0491




to consider self-defense when considering immunity under the Act.. See Curry, 406

S.C. at371,

752 8.E.2d at 266 (“[Tlhe trial court must necessarily consider the elements of self-defense in

determining a defendant’s entitlement to the Act’s immunity.”).

‘More recently, out appellate courts have held that trial courts must set forth specific

findings of facts and conclusions of law at immunity hearings, See State v. Cervantes-Pavon, 426

8.C. 442,452 n. 4,827 S.E.2d 564, 569 0.4 (2019) (“While the Act does not feqiiite a wiltteri order

upon an immunity determination, specific findings of fact and conclusions of law ate critical to

reviewing courts; particularly given the gravity of the circumstances these cases ::-necessarily-

invotve); State v, Glenn, 429 S.C: 108, 123, 838 S.E.2d 491, 499 (2019) (“While wd understand

that written orders are not always practical given the timing of the immunity hearing; the circnit

coutt, in announcing its tulifig, should at least make specific findings on the elemerits on the

recofd.™); State'v. McCarty, 437 8.C. 355,374, 878 8.E.2d 902, 912 (2022) (*We cm;ﬁhasize that

a circuit court, as the designated fact-finder in this matter, must provide adequate, findings to.

support its decision so an appellate court can perform its role of reviewing the rulibg under an

abusg of discretion standard.”); State v. Chhith-Berry, 437 5.C. 527,-543, 878 S.E.2d 352, 360 (Ct.

App. 2022) (“[Tlhe [trial] eourt, in antiouncing its riling, should at least make specifig findings on

the elements onthe record.” (second alteration in original) (quoting Glenn, 429 S.C’.é.at’ 123, 838

S.E.2d 4t:499)).

TImpottantly, however; this court is'not aware of any case prior to 2019 requi ﬁ_.i:n_g the trial

court to set forth specific findings at-an immunity hearing. Due to the evolution in thi

sarea of law

aiid the fact attorneys are not required to anticipate changes in the law, this Court finds Applicant

has not overcome the presumption that counsel acted within prevailing professional-horms at the

time his June 2016 trial. Sce Teamer v. State, 416 S.C. 171, 183, 786 S.E.2d 1094115 (2016)
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(“We have never required an attorney to be claitvoyant of anticipate changes in the law

id. (“[R]reasonable representation does not require teial courisel to foresee suceess;

challenges to novel questions of law.”). Thus, Applicant has not shown deficiency. |

Likewise, this Court finds it is ot reasonably likely the outconie would have b
had counsel objected and asked the tr.ia'i.icour.t' to make specific findings of factsand ¢
law. Consistent with Cuity, counsel arpued at the prefrial hearing that the court had
self-defense when deciding immunity. (R. 96-97). Further, the court did find that A
‘not ptesent sufficient evidence at the pretrial hearing for the court to find Applig
imminent danger or 4 position that he thought his life was going to be taken. (R. 139
this finding this Court finds it is:not reasonably likely the trial court would have chang
if it had been asked to make $pecific findings of fact-and conclusions of law related to
Likewise, this Court finds it is not teasonably likely the appellate couits would have's
issue on appeal had counsel requested more specific findings of fact and gonclusion o:
Applicant has not proved prejudice; and this claim s denied.

Baison Challenge

Applicant next alleges trial counsel was ineffective for not raising a Batson chg

ful appellate

%:e‘n different
ginCIus'ibn'-o'f |
l to consider
;:ppii.cant did
:jant. was in
i). Based on
ed its ruling
self-defense.
éev;arscd this

flaw.. Thus,

3iengc when

the State (1) used-its strikes without explanation as to race or gender and. (2) raised 4 Batson

challenge against trial counisel. This Court finds Applicant did niot show ¢ounsel was

ineffective.

At the PCR hearing, frial counsel testified he did not raise a Batson challenge because he

liked the jury that was selected. Although he believed he had a legitimate Bats
ultimately belicved he had a good jury and thus did not raise it. This Court finds tf

testimony to be credible. This Court further finds counsel articulated a valid reason fo

a Batson challenge and thus was not deficient. Further, Applicant did not set forth
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challenge he believed should have beeh raised, othet than generically asserting coj

};;S.cl should

have raised one. Thus, Applicant has not shown deﬁ.c"iency. For the same reason, A;idplicant has.

not shown prejudice—i.g., that a Batson claim would be successfill, See Butler, 286 S

S.E.2d 813 (1985) (providing a PCR applicant bears the burden of proving the. alle
State v. Haigler, 334 §.C..623, 629, 515 S:E.2d 88,91 (1999) (“The burden of persuad
that a Batsoti"violation has occuired remains at all times on the opponent of the strik
v.Zook, 117 F. Supp. 3d 780,792 (B.D. Va. 2015) (holding a PCR applicant raisinga,
“must show that, but for his trial counsel's ineffectiveness'in failing to make certain at

the trial conrt would have found the prosecitor in violation of Batson™). Thus, this ¢la

Impeachment — Stevie Breland

Applicant next contends tial counsel was ineffective for not attempting to imy

Breland with three prior convictions for check fraud. He avérs those convictions wer
‘utider Rule 609, SCRE, and were not subject to the time limitations of the rule,
Trial counsel testified Breland’s prior convictions were reiniote. He explain

does not allow for the introduction of every crime of dishonesty; and he would have

‘pretrial motion to introduce a ¢rimeé older than teh years. Trial counsel testified the ]

C. 441,334
gations); cf.
%-n,g the court
)iumnq
m_:_i~fssue
gumcat's, v

m is denied.

beach Stevie

s admissible

d Rulé 609
had fo file 2

;udge would

then apply Rule 403, SCRE, to determine whether to admit the crimes for 'irﬁpeachmam;

Ultimately, counsel testified he did not believe Breland’s priot convictions would be

He stated be chose to impeach Bteland by focusing on his pending chatges.

This Court finds counsel articulated a valid reason fornot seeking to impeach I
remote charges. Although Rule 609 allows impeachmient using remaote charges, it requ

writien notice, a fair opportunity to contest-the use of the evidence, and a 403 balanc:

See Rule 609(b), SCRE (“Evidence of a conviction under this rule is not admissible i
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more than ten yesrs has elapsed since the date of the conviction er of the telease o
from the confinement imposed for that conviction, whichever is the later date, unl
determiries, in the interests of justice, that the probative value of the conviction ¢
specific facts and circumstances substantially outweighs its préjudicial effect. Howes

of & conviction more than 10 years old as calculated herein, is not admissible tinless t]

£ the witness

éss the court
wpported by
rer, evidence

he proponent

gives to the adverse party sufficient advance written notice of intent to use S.uch.ev.iden@'c to provide

the-adverse paity with a fair opportunity to contest the use of stch evidence:”). Thi!
counsel’s decision to foeus on other methods of impeaching Breland—including by
charges—did not full below prevailing professional fiotmns, and Applicant did not prov,

Likewise, Applicant did not prove prejudice: At the PCR hearting, Applicarit

evidence of Breland’s prior convictions—including when ‘they were incurred, leavit]

5 Court finds
éus_in‘g recent
deficiency,
id riot offer

g this Court

to speculate as to whether any effort tofintfodix‘c,c'them_cdnvictidns' to impeach Breland with those

convictions would have been successful. Further; counsel did‘impeach Breland wi
charge; thus, it is not reasonably likely the outcome would haveé béen different had

attempted to impeach Breland with more temote convictions., (Tr."5 94). Counsel als

Breland by insinuating Breland made a statement inplicating Applicant after Breland

denijed, in the hopes of obtaining a benefit from the State: (Tr. 594-95, 599-601). k

foregoing, this claim is denied.

Failed fo object - Truth-seeking language

Applicant argues trial counsel was ineffective for not objecting to the trial cout
opening comments to the jury that “the end result of any case js to reach a verdict,

detivative word which means search for the truth or frue saying.” This Court finds A

not met his burden of proof in this regard.
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At the PCR hearing, trial counsel testified he did not find this language nk;jedtionable.
Regardless of whether counsel was deficient for not objecting,? this Court firids it is‘nosf;.rea‘so.naﬁiy
likely an objection would have changed the outcome of trial. Importantly, during the iurycharge,
the trial court properly instructed the jury on the présumption of innocence, the Statéé"s.ﬁﬁrdeﬁ of
proof, and reasonable doubt, and these charges did not include any truth-seeking lanfgu,,age. (Tr.
771-73). Thus, it is not reasonably likely these pre-trial comments shifted the burden é)f_proof and
niade the jury believe Applicant had to disprove the State’s case.

In reaching this conclusion, this Court is guided by State v. Aleksey, 343 ‘,C 20, 538

S.E:2d 248 (2000). In Aleksey, our supreme court founid that although the truuth-sebk language

was not appropriate, it did not shift the burden of proof when it was not given in conj nction with

the charge on the State’s burden of proof. See Aleksey, 343 8.C. at 28-29, 538 S.E.2d at 252-53

(“There is not a reasonable likelihood the jury applied the challenged: instivction |n 4 riahner
inconsistent with the burden of proof beyond a reasonable doubt. “The trial court'sjinstructions

concetning seeking the teuth wete given in the context of the jury's role in determining the

credibility of witnesses, The: remarks were prefaced by a full instruction on réasonab
followed by an additional exhortation to béar in fiind the State's héavy burdén of proo

omitted)): Although the court here used truth-seeking language in its charge on witnes

e dotibt and
£.» (footnote

s credibility,

under Aleksey, such language did not shift the burden of proof because it was ot given in

conjunction ‘with the court’s charge on reasonable doubt, the State’s burden of proof; or the

*-Qur supreiné court recently acknowledged that “the general sessions benchbook [our supreme court] previously
supplied to all citcbit judges contairied language virtually identical to the disputed language employed by the trial
judge”—that & trial fs a “search for the truth” and a jury must determine the “true. facts™ and render 3 “just verdict,
State v. Béaty, 423 S.C. 26, 34 12, 813'S.E.2d 502, 506 n.2 (2018): Thus, it appears this charge may have been in
the benchbook. But see State v. Daniel, 401 S,C. 251, 256, 737 8.E2d 473, 475 (2012) (“|W]g instryct the trial judge
1o remove 4ny suggéstion from his genieral sessions charges that a criminal jury's duty Is to return aj verdict that is
“just” or “fair” to all parties. Such a charge could effectively alter the jury's perception of the burden of proof;
substituting justice and fairness for the presumption of inriocerice and the State's burden to prove the defendant's guilt
beyond a reasonable doubt.”), '-
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presumption of innocence. (T, 771-73, 783). To prevail on an ineffective .assistan(';

claim, Applicant must show both deficiency and prejudice. Under Aleksey, it is ndt reasonably

likely the outeome of this trial would have been different had counse] objected to 't}ii's.-'l'aﬁgﬁage-...

Cf. State v. Beatty, 423 8.C. 26, 32-34, 813 S.E.2d 502, 505-06 (2018) (finding d

préjudiced by court’s pretrial comments that a trial is a seatch for the truth and the jux

render tive and just verdict and determiine trae facts when these comments “were a ine

to 'thejw‘y and not a charge on the law™ and “the fentarks weéré not finked to either th

Failed to object - State’s opening statement

Applicant avets trial counsel was inefféctive for ot objecting to the Sta

staterment, “This is a very, very important trial for the victim’s family ‘who are

courtroom today some of whom you will hear from” Heé contends this was in

argument that inflamed the jurors™ passions and prejudices and invited the jury to make

on an improper basis. This Court finds Applicait has not met his burden of proofin 1

o of counsel

efendant not

v*s Fole is to

v staterent

e reasonable

dice_.

e’s opéning
:_'hcr_e' in the
ipenn'_i:ssibla
adecision

his regard.

“As a general rule, inflammatory remarks which are calculated to appeal to the passions or

19',{23 1,632

S:E.2d 281, 288 (2006) “[Wlhether or not the particular arguments are 50 preju;dic'fai' 45 to

constitute revesible error depends upon the naturé of the ufterances and the circumst
which they were made.” Id,
Near the conclusion of its opening statement at trial, the solicitor stated,

L'ask that you pay vety close attention, and T know you will, to all.of
the testimony that comes from that witness ‘stand and aH of the
evidence that we've put in here, I'know this is a very important trial
for the defendant, it'is a very, very important trial for the State, and
it’s 4 very, very important trial for that victim’s family-who are here
in the couirtroom today some of whom you will hear from. .
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(Tr. 63). At the PCR hearing, trial counsel testified he did not believe this language
level of improperly inflaming the passions and prejudices of the jury and did

objectionable, He further testified he would not object t0 something he did not find ot

This Court finds eredible counsel’s testimony that he did not object becavse he did not

believe the language reached the level of improperly inflaming the passions-and prejt

jury. This Court further finds counsel atticulated a valid basis for not objecting in that he did not

consider the language objectionable, When viewed in context, the State’s opening atgument did

nof single out-the victims in any way or inflame the juror’s passions and prejudices.

finds there ‘was no valid basis to object, and Applicant has not et his burden

réached the
jectionable.

Ed_i'ces of the

 This Court

deficiency. Cf. Bennet, 369 S.C. at231,632 8.E.2d at 288 (ﬁnd'ing'_Soli'citor’s‘refercnée to “blond

lady” and “King Korig” did not improperly iriflame the passions ot prejudicés of the )
Vasquez v. State, 388 S.C. 447, 698 S.E2d 561 (2010) (finding counscl ineffec
objecting to solicitor’s description of petitioneias a “domestic térrorist” and solicitor
the events of September 11, 2001,:in a trial involving a Muslim defendant), For the s
it is not reasonably likely any objection would have changed the outcome of trial, an
has not proved prejudice. Thiss, this clair is denied. |

Failed to Object — Lieutenant Cummings testimony

Applicant contends trial counsel was ineffective for not objecting and moving

uty); contra
ﬁve for not
s refence to
jgme reason,

d Applicant

to strike the

State reading directly from Lieutenant Kyle Cummings’ incident report. He asserts fhe document

was not in evidence, and the prosecutor was tyirig torefresh the officet’s recolléction
finds Applicant has not met his burden of proof in thisregard.
During Lieutenant Cummings® direct éxamination, the following exchange oc
Q Okdy. Do you remember what time thie call came to you:and
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what tilme you responded? |
A Tdon’t remember the exact time it camé in, it was early at night..

Q I’'m going to show you this document. Do you know what this
is?

A This is the incident report that I typed up.

Q Allright. Looking at that; can you tell exactly what time you
got a call and what fime you responided?

A Yes, ma’am. I was dispatched af 20:19 hours, which is 8:19
p.m., I arrived on séene at 8:20, or 20:20 hours.

(Tr. 76-77, emphasis added). At the PCR hearing, counsel testified he did not see a

object. He explained he was not pursuing alibi, so the time Lieutenant Cummings ¢
not matter. Counsel also explained he weighs the pros dnd cons of objecting and do
every time something is objectionable, He clarified there is an art to objecting, and

walit to over-object and annoy the jury.

This Coutt finds Applicant has not overcome the présumption that counsel-

ny reason to
sponded did
es not object:

he does not

acted within

prevailing professional norms. Initially, this Court finds counsel’s foregoing testimony eredible,

This Couitt 'agree‘swith counsel that there was flo basis to object. Here, the witness y
using his report to refresh his recollection of the time he was dispatched. Likewi
agices with couinsel's assessment that the foregoing was not damaging because
pursuing alibi. Based on the foregoing, counsel articulated a valid reason for not o
thus was not deficient.

Likewise, Applicant has not shown prejudice. Because there was hio valid, 1
object, it is not reasonably likely any objection would have been sustained, F

¢titically—Applicant was not raising an alibi defense. Thus, any testimony abc

vas propetly
>, this Court
'he was not

bjecting and

epal bagis to
urther—and

ut- the time

Lieutenant Cummins responded to the incident did not have any imipact on Applicant’s defense,

and it s not reasonably likely the outcome' of this trial ‘would have béen different

objected to this testimony. Thus, this claim is denied.
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Failed to Object — Leading
Applicant cortends trial counsel was ingffective for not objecting when the prosecutor
tnade leading stateinents regarding the testimony of Louise Williams. This Court finds Applicant
has not-met his burden of proof in this regard.
At trial, the following exchange occurred duting Aiken’s testimony:
Q And yoi ate the daughter of Odell Williams and Annie Williams?
A Yes.
Q And you heard her testimony just.now, right?
A Yes.
Q Andwere you the person who was driving the car when you guys
left to goto ‘Wal-Mart?
AYes . L
Q And your daughter, Ashley, was in'the cai with you; 1s that right?
A Yes.
Q Okay And ‘you heard—when. you—syou heard your mom’s
testimony. Did you see the trick parked on the street as you guys
were leaving to go to, Wal-Mart?
A Tt'was not parked on the street, it was parked on my property.
(Tr. 102). At the PCR hearing, counsel testified, “I didn’t think it was detrimental i the case. I
don’tmind objecting but I probably won’t stand up:at évery single moment.”
This Court finds counsel articulated a valid reason for not-objecting in that the foregoing
was not detrimental to his cage. "Pé.i‘tinentl'y?"the _fbfegding: did not:make if any more {)r less likely
that Applicant was engaged in self-defense when the shooting ocourred. Althougha fFew of these
questions were leading, counsél articulated a valid reason for fiot objecting and thus was mnot
deficient. Further, this Court finds it is not reasonably likely the outcome would have been
differerit had counsel objected. This testimony, which was largely cumulative to Williams's
testimony, did not make it any miore or less likely that Applicant was acting in self-defense.
Applicant himself admitted to firing af the victim’s car; the only-issue in this case-4as counsel
xepeatedly testified at. the PCR hearing—was why Applicant fired the gun. (Tr. ‘685). Even if
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¢ounsél had objected and managed to exclude the foregoing, it is not reasonably likely ihe-outcome

of this trial would have been different. Thus, Applicant hasnot shown prejudice.
Failed (o Object — Louise Williams* hearsay testimony’
Applicant asserts trial counsel was ineffective for failing to object asid ¢
‘hearsay statements during Louise Williams® direct examination, This Court finds A
‘hot itiet his butden of proof.in this regard.
At trial, the following exchange occurred during Williams’ testimony?
A And someone called my granddaughter, Ashely, on her phone
and told her that they heard Odell got shot.
Q What did you' do? What did you do? N
A. Well, T had to console my daughter, Elaina, and Ashley both, I
had to hold them together.- And then we left out of Wal-Mart'and
got in her car, and by that time somebody was calling, but then I
thought to call a policeman I knew. Because when the call came in
to us that he had got shot, she said that he was in Rock Hill and,
you know, I'm xiot thmklng then, and the granddaughter said she
know he hadn’t got to Rock Hill that quick. But anyway, that’s
what—when we got the:word that’s what she said.
(Tt. 92, emphasis d@dded).® At the PCR hearing, counsel acknowledged the testimor
hearsay but stated, “What am I gaining by making that objection? That’s not wh

[Applicant].”

vé to strike

pplicant has

y contained

it convicted

Although the. foregoing may have contained hearsay, this Court agrees with counsel’s

assessmerit that this testimofiy was ot the basis of Applicant’s conviction. Tt was ui‘diSputeci at

trial—even by Applicant—that the victim was shot. Further, testimony that the victim

was in Rock

Hill and speculation as to whether the victim made it to Rock Hill so-quickly was not damaging to

S This section addresses allegations’ ralsed in 8 and 9 as enuinerated above.
¢ Although Apphcant s amended appllcatmn refereices hearsay test;mony by Wllllams $ daughtar t
that was 2 scrwener § cnor Th;s Court has hot. found any hearsay testlmohy durmg Wdham $ test:m

pomon of the transcrlpt that Applicarjt questloned counsei aboiit durlng the PCR hearmg
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Applicant’s strategy of self-defense. This Couit agrees with counsel’s assessment th

at he would

gain nothing by objecting here-and finds Applicant did not prove that counsel’s faih@i‘.é to object

fell below prevailing professional norms. Thus, Applicant did not prove deficiency. k
reason—that the foregoing was riot damaging to Applicant’s strategy of self-defense;

finds Applicant has not shown it is reasonably likely the outcome would have been ¢

cotinisél objected. Thus, Applicant has not shown prejudice, and this claim is denied.|

Failed 1o object — Lana Alken's hearsay testimony

Applicant contends counsel was ineffective for not objecting and moving to st

stateiments made by Lana Aiken regarding what thie victim previously told her. Spe

‘or the same
_this Court

ifferent had

rike hearsay

cifically, he

avers counsel should have objected to'the following: “[The victim] always told us to ¢all him, it’s

also ‘his property so he would like o know things that are going on on his proper

ex-police officer sohe would know if we needed to call the police or not.” (Tr. 103).

finds Applicant has not met his burden of proof in this regard.

When questioned at the PCR hearing about why he did tiot object to this tesf

counsel stated this testimony was helpful to his strategy of self-defense. Specifically,

his self-defense strategy that the victim never called the police.

y. He’s an

“This Court

imony,; trial

it benefited

This Court finds -counsel’s foregoing testimony credible and agrees with counsel’s

assessmient that the foregoing was helpful to his strategy of self-defense. At to
attempted to show the victim chased Applicant and the co-defendants in their car wh

atthem, During the foregoing testimony, Williams was questioned about why she calle

jal, courisel
ile shooting

;d the victim

rather than the police when she saw a stspicious vehicle.on the street. William'’s response made

it more likely—not less likely—that Applicant acted in self-defense by suggesting that the victim

was taking matters into’his own hands rathier that calling the police. ‘Thus, this Court ¢
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helpful to the overall defense strategy and finds counsel articulated a valid reason for o
Based on the foregoing; Applicant has not shown deficiency. Likewise, for the samg
Court finds it is not reasonably likely the outcome would have been-different had coun
Thus,- Applicant has not shown prejudice, and this claim is denied.
Sequestration’
Applicant conteiids trial counsel was ineffective for failing to move to sequest

He contends the State asked-Aiken and Williams if they heard the testimony of prior v

ot objecting.
 teason, this

sel objected.

er witnesses:

yitnesses and

followed up by having one stoty confirm the other. This Court finds Applicant has ‘féi,l’ed fo meet.

his burden of proof in this regard.

During ‘the PCR hearing, trial counsel explained Fairfield County had a small
and when witnesses were sequestered, “[a]ll they’re going to.do is talk about the ¢
‘themselves.” He explained he’d rather have them in the audience at trial so that h
argue to the jury that their festimony was based on them being in the audience and
other witnesses. Trial counsel agreed he could ask the judge to instruct them tiot tc
case duting sequestration, buthe believed it was unlikely that they wouldn’t discuss it,
‘his general practice was not to request sequestration,

This Court finds counsel’s foregoing testimony eredible. Additionally, this
counsel #rficulated a valid reasor for not requesting sequesteation and was hot deficier
Jawyers may employ different strategies and still be within the realm of effectiv

S

trickland, 466 U.S. at 689 (“There ate countless ways to provide effective assistance
case. Even the best criminal defensé attomeys would not deéfend a particular client

way.”). Importantly, this Court must-evaluate counsel’s decision at the time:it was m¢

7 'This section addresses allegation 10.
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a presumiption that it fell within prevailing professional notms. See id. (“Judicial
counsel’s performance must be highly deferential. Ttis all too tempting for a defendar

guess counsel’s assistance aftér conviction oradversé seéntence, and it is all too edsy

- seruting of
)t to second-

for a coutt,

examining counsel’s defenise after it has proved unsuccessful, to conclude that a patticular act or

omission: of counsel was unreasonable, A fair assessment of attorney performance 1
every effort be made to eliminate the distorting effects of hindsight, to fec
circumstances of counsel’s challenged conduct, and to evaluate the conduct fros

perspective at the time.”). This Court finds counsel articulated a valid and sound re

requesting sequestration and thus was not deficient,

equires that
nstruct the

M counsel’s

Likewise, Applicant has not shown a reasonably likelihood the outcome wouﬁd have'been

different had cournsel requested sequestration. At the PCR hearing, Applicant pointed to ‘the

testimony by Akin. in response to questions about whether she heard her mother’s

However, this testimony did not make it any more or less likely that Applicant w

self-defenise and thug was not damaging to his strategy. Applicant has xiot shown it i

likely the outcome of this trial would have been different with sequestration. Thus

shown prejudice, and this elaim is.denied.
Failed to Object = Exhibiis 3 and £°
Apblicarit contends trial counsel was ineffective for not objecting to States’s
video recording of the car chase on a home security camera) and Exhibit 4 (a map
putportedly taken during the car ¢hase). Hé ¢ontends the State failed to lay & prope
for these exhibits. This Court finds Applicant has not met his burden of proof in this

At the PCR hearing, counsel testified he beliéved the videéo wag helpful to hi

8 This was the same exchange discussed above in the section entitled Failed to Object — Leading:
¥This section addresses allegations 11 and 13,
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self-defense. because it showed the victim chasiig Applicant and his codefendan{s.
“Nobody Wwas driving slow. Tt looked like they were trying to gét away and he was tr}
them.” Likewise, cotinsel averred the map was useful because it'showed the “long a
path” the cars took. He explained he wanted the jury to see the path becavise it support
that the victiti ¢auged the problem.

“This Court finds counsel’s foregoing testimony eredible. This Court further f

atticulated a valid reason for not objecting to the video and the map and thus was 1

This Court agrees with. counsel that the video of the car chase-and the map of the rou

e

Applicant’s overall trial stiategy of self-deferise by showirig.

the victlin pursued Appl
codefendants prior to the shooting. In fact, counsel referenced the map duiing closir
(Tr. 733, 735). Thus, Applicani bas not shown deficiency. Likewise, Applicant ha
prejudice. Applicant did not enter the map or the video into evidence at the PCR,
Conrt fo speculate about how damaging they were. Cf. Glover v. State, 318 S.C. 496,
S.E.2d 538, 540 (1995) (“[Tlo support a claim that trial couitisel was ineffective £

interview or call potential alibi witnesses, a PCR applicant must produg

hearing or otherwise introduce: the witnesses' téstimony in a manner consistent with
evidence. The applicant’s mere speculation what the witnesses' testimony would have |
by itself, satisfy the applicant's burden of showing: piejudice”). Based on counsel
about what these exhibits depicted, this Court finds it is not reasonably likely the out

have been different had cotinsel toved to exclude theseexhibits—especially when the

his theory of self-defense. Thus, Applicant has failed to prove this claim, and it is des

Page 27 of 69 Ny
2019-

He stated,

ving to-chase
hd circuitous

ed his theory

L.

inds counsel

@o"t deficient.

ic-‘supponcd.
cant and his
g argiiment.
s not shown
glea'v’in_g- this
498-99, 458
3r failing to
s at the PCR
the rules of
been Cannot,
:s__ testimony:
ome would
y supported

hied.

CP-12-0491




Failed to objéct - Pitting avid Leading'®

Applicant avers trial counsel was incffective for failing to object to. pitting

and leading

durifig the prosecutor’s direct examination of Cornell Johnson. In support, A_pplican_f points to the

following question by the solieitor: “| Y]ou heard [Rafael Jackson’s] testimony just no w right? . ..

And ‘were ‘in the car with him—you heard his testimony just now, right?” This Court finds

Applicant has Tailed to meet his burden of proof in this regard.
At the beginning of Johnson’s testimony; the following excharige oceurred:

Q And you were in the car with [Jackson]—you heard his testimony
just now, right?
A ‘Yes(, ma’am, , S . \ .
Q And were-you in the car with him leaving the barbershop, going
to his house that night?
A Yes ma’am.

(Tr. 162). At the PCR heating, counsel testified the foregoing--tes{imony was not dan

he does not objéct évery time something is objectionable but rather weighs the pros

objecting when deciding whether to object.

aging to his
her testified

and cons of

This Court finds the foregoing testimony by counsel eredible. This Court‘_ﬁ,i"xther finds.

counsel articulated a valid reason for not objecting in that the testimany itself was n
to his strategy.of self-defense. Here, Johnson was merely corroborating Jackson’s tes

Applicant was in the area of the shooting. However, the State had othér overwhelmi

ot damaging
timony that

ng evidence

placing Applicant in the-area; including Lashonda Wray’s testimony that she picked .Appli‘can't up

from the area (Tr. 169-703); Jennifer Clayton’s testimony that Applicatit’s DNA.matchgd the DNA

of blood recovered from Wray s vehicle-(Tr. 169, 360); Clayton’s testimony that Applicant’s DNA

matched theé DNA of blood recovered from a fence in the area near the s'hoot_ing;r (Tr, 362);

10 This section addressés ’aHb@tib:j 12,
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Clayton’s testimony that Applicant’s DNA thatched the DNA of blood recovered fid
vehicle (Tr. 151, 360:61); and the codefendants® testimony placing Applicdnt in'the
78, 49727, 542-73). In fact, Applicant admitted to being in the srea and firing at the
671-98). Overall, Johnson’s testiniony merely placing Applicant in the area was not
Applicant’s strategy of self-defense. Thus, counsel articulated a valid reasen for i

and Applicant has not shown deficiency. ‘Foi- the same reason, this Court finds 1

@ Jackson’s
fea (Tr. 446-
victim, (TT.
fdam_agi_ng to
3t objecting,

jere is not a

reasonably likelihood the outcome would hiave beeni diffetent had. counsel objested. “Thus,

Appiiéant- has not shown prejudice, and this claim is denied,

- Failed to object —riote from Stevie Breland'*

Applicant contends trial counsel was ineffective for failing to object and mg

yve to ‘strike

testimony about 4 note dllegedly written by Stevie Breland. He contends the State d1d not lay a

proper foundation for the note. Specifically, he: avers (1) Investigator Randy St, ¢

receive the note directly from Breland and allegedly received it from Captain Odem at

Plair did not

the jail with

the assumption Odem received it from Breland, (2) the ‘State directly referred to the note in its

questioning, (3) the witness said he advised the Solicitor’s Office that Breland wanied to speak

with someone about Applicant’s case, and (4) trial counsel told the Court, *I don’t

any standing to object to Mr. Breland’s note: I object to Mr: Breland, but will ds

appropriate time.” This Court firids Applicant has not met his burden of proof in this

During trial, Investigator St, Clair testified Captain Odoni gave him & note |

Odori had received from Breland. He stated he “advised the solicitor’s office of inn

wishing to speak with someone concerning the case of Christopher Moore.” {Tr. 2

this festimony, the note was marked as State’s Exhibit 91; however, it was not

1 This section addresses allegation 14.
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evidence during Investigator St. Clait’s testimony.”” During Breland’s testimo
identified the note as one he gave to an officer asking to speak with someone. (

Thereafter, the State entered the note into evidence. (Tt 592).

;n_y',‘ ‘Breland

Tr. 588-99).

During the PCR heating, trial counsel testified the note from Breland was simply a note

asking to speak to the prosecutor, He averred any objection {o the note was not a reason to exclude

Bréland from testifying atid would not have had any consequence to what occuired.

ThisCourt finds the foregoing testimony from counsel regarding this note. g;gdlble This

Court further finds counsel articulated a valid reason in not objecting to the note itself

so would not have been a basis to exclude Breland’s testimony. Ultimately, Breland te

oath and was subject to cross-examination. This Court finds counsel atticulated a vali
ot Gbjecting 1o the teference to the note—especially when, as counsel testified, it W

request by Breland to speak fo the prosecutor. Thus; Applicant hias not shown deficie

Further, Applicant has not shown prejudice. Notably, Applicant did not enter

evidence, leaving this Court to speculate as to how prejudicial the note in and of it

was. Cf. Glover, 318 S.C. 496, 498-99, 458 5.1.2d 538, 540 (1995) (“[TJo support}

trial counsel was ineffective for failing to interview or call potential alibi witnes

applicant must produce the witnesses at the PCR hearing or otherwise introduce th

testimony in-4 thanner consistent with the rules of evidence, The applicant's'mere speé
the witnesses' testimony would have beeri cannot, by itself, satisfy the applicant

showing prejudice.”). Assuming, as counisel credibly testified, the néte was merely

Breland to speak to the solicitor, this Court finds it is not reasonably likely any refel

note:itself changed the outcome of trial. Thus, Applicant has not shown prejudice,

:3n that doing
stified under
d reason for
fas merely a
ney.

he note into
self actually
a claim that
ESE§,_ a PCR
C witnesses'

jﬂation what

5 burden of

4 request by

rerice to the

12 Counsel had previously informed the Court, “I don™t think 1 have any standing to object to Mr. Bleland’s iote. I

object to Mr. Breland but I will do that at the appropriaté time.” (Tr. 211)..
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Failed to object — testimony about & court order for a buccal swab"?

Applicant asserts trial counsel was ineffective for not objesting inder Due Progess to the

State’s question about whether a DNA buccal swab of the Applicant was taken pu_rsuaén_t to a court

order, He contends such testimony regarding prior otders and rulifigs of the cotirt against the
defendant effeotively lowered the State’s burden of proof. Applicant has not proved fhls claim,

Durifig trial, the State questionéd Randy St. Clair -about a buccal swab 'he::\ took from

Applicant. The:State asked, “Was that a tesult of a court hearing?” ‘St. Clair rep'li'édi “Yes, sir.”

When asked at-the PCR hearing why he did not object fo this mention of a court order; counsel

teplied, “I think it's a lot better than explaining a Schnerber [hearing]. T don’t think i¢'s worth the

fight and 1 like to fight those things.”'* He explained it was better to, leaye it at the fhvestigation

got-permission to get the swab instead of going into all the procedure of how to geta ‘cfﬁccal swab.

Initially, this Court finds Applicant has not shown counsel’s failure to .o’b'j:":_ct hete fell

below prevailing professional norms. This Court finds counsel’s foregoing testimony s credible
and counsel articulated a valid reason for 116t objecting to this passirig mention of a court order,
Additionally, this Court finds this passing mentjon of a court order did not rise to ﬂie_ level of'a

due process violation, and Applicant did not prove deficiericy.

Further, Applicant has not shown prejudice. Tt is not reasonably likely that
reference to a court order for a buceal swab changed the outcome of this ttial or lowere

burden of proof to'the jury, During the jury charge; the {rial court propetly instiucted

the State’s burden of proof was beyond a reasonable doubt. (Tr. 771-73). Because the jury was

properly instivcted on the burden of proof, this Court finds this passing statement d

1 the State’s

d not lower

the State’s burden of proof. Thus it is not reasonably likely the outcome would have b@eg different

13 This section addresses allegation 15, R
14:The Couirt held a pretrial Schiverber hearing. (ROA {-15).
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had counsel objected to this statement, and Applicant has not shown prejudice.

Failed to object ~ references to “assault rifle "

Applicant coritends trial counsel was ineffective for not objecting to referencesito an assault

rifle during Agent Melinda Worley’s and codefendant Buchanan®s testitony. ‘He po

{sto Agent.

Worley’s testimony describing cartridges she found as “assault rifle type carﬁiidgss” and

Buchanan’s testimony- that Applicant had an .assault rifle. Applicant asserts the trial court had

‘previously ruled in favor of the defense and prohibited the mention of “assault riflg

«contends was prejudicial teiminology. This Court. finds Applicént has not ‘provec

During Agent Worley’s testimony, she testified that'as she was collecting ev
the crirrie scéne, she.foﬁnd “an assault rifle type cartridge case here in theroad.” (1r.2
Buchanan’s testimony, he stated Applicant had “an assault rifle” on the evening of

(Tt 452). Counsel did not object fo either statement.

> which he
this claim.
iidel_ié‘e; from
47) During

the murder.

At the PCR hearing, counsel stated he did not object when Agent Worley mentioned assanlt

cartridges because he did not want to draw more attention to it and he believed it
hairs. Regarding Buchannan’s statement, counsel likewise testified he did not objec

did not want fo draw further atiention to it. He also stated the gun was in evidence, a

vas splitting
- because he

nd “the first

fhiﬁ'_g‘ that pops in your head is that’s an assault rifle:”” Counsel testified, T wish I could have kept

the casings out. 1wish he had a smaller gun but we get what we get.”

This Court finds exedible the foregoing testimony by counsel, including testiniony thatthe

gun itself looked like an assault riffe. This Coust further finds counsel articulated a
for not objecting in that he didn’t want to draw further attention to this testimony, he

pios and cons of objécting; and the gun itself actually looked like an assault rifle.

' This section addresses allegations 16:and 27.
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Court finds Applicant has not shown cotnsel was deficient in this regard,
Likewise, Applicant has not shown prejudice. Because this ‘gunu—whi_ch couns
as an assault weapon—was {n evidence and before the jury, it is not reasonably likely

would have been different had counsel ‘objected to these passing references of “assan

&l described
the outcome

it tifle type

cartridge” and “assault rifle,” Based on counsel and Applicant’s description of the gun it is not

reasonably likely the outcome would have beén different had counsel objected to these passing

references to “assault rifle type cartridge™ and *assault rifle.” Thus, Applicant has
prejudice; and this claimyis denied.

5 not. shown

Applicant contends trial counsel was ineffective for failing to object and magve to sirike

pottions of Agent Wotley’s testimony that he contends was expert testiniony when A,
was tiot qualified 4s an expert. Specifically, he contends counsel should have objec
Worley’s testimony about dowel rods, ballistics: cxpeftisa—, and firearms expertise.
contends cotinsel was ineffective for éliciting testimony during Agent Wotley’s cross-
confirming the bullet trajectory of shots in the victim’s car. This Court finds Appli

tiet his birden of procf in this regard.

‘During trial, Agent Worley testified she collected evidence from the crime scer

gent Wotley
ed to Agent
He further
xamlnatlon

cant has not

e, inclnding

fired cartridge casings. She explained investigators use dowel rods to determine a bullet’s path.

Agent Worley testified she found six bullet defects on the side of the victim'’s car and

dowel rods thfough them. She did not:place dowel rods in all the defects because a

at least two defects to pass through 1o show the path'of the bullet. (Tr.256-57).

On cross-examination, counsel asked, “What does puﬁing the dowel in ther

16 This section addtesses aliegations 17, 18, 19, and 20..
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(Tr. 280). Agent Worley replied, “| T]he path of the buliet basically, where it came fro m and where
it was going to.” Later, the following exchange occurred:

Q What makes you think {t’s a suspected bullet defect?

A Tt shows kind of the direction of a bullet striking 4 flat surface.
Q And which direction was that bullet traveling?

‘A Ttappears to be traveling towards the rear of the vehicle.

(Tr. 282). On'redirect, the State asked Agent Worley to explain the diffﬁ:r@nce'betwcer; a projectile
and a shell casing. Shereplied, “The projectile is the actual bullet that comes thr‘oug_lﬁ’the gun, A
cattiidge case or casing is the part thaf ejects from the gun out the side of the guh .z;s the.gun is
shot.” (Tr. 285-86). The following exchange then occurfed:

Q. But if it was a revolver such as State’s 18, which I believe we
identified as the gun that came out of the Cadillac—that’s the
1evolver, correct?

A Right . |

Q And the difference between that and something like State’s 19—
is that an automatic? :
A Yes.

Q Okay. And the revolver, do the shell casings come out of the gun
and hit the ground?

A No, ma’am.

Q Do they remain in the gun in the revolving part of it?

A They do.

Q But thé projectiles does comé out; is that correct?

A Yes

Q But in an automatic such as this and this, the shell casings would
come-out and fall on to the ground?

A That’s tight. -

Q But the projectiles all come out the same way for all of thei,

A Right.

(Tr. 285-86). At the PCR hearing, counsel testified that had he objected, the State likely would
have moved to qualify Agent Woiley as an expert, which would not have helped h13 case. He
explained, “They are trained to do this, But it doesn’t take an expett to stick a stick inéa hole, But
they always testify to their training. I didn’t want o stop the hearing to have an in-camera hearing
to qualify her as an expert.” Counsel clarified he was familiar with Agent Worley, and she had
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been qualified as an expett in other ¢asés—including the most recent case he had v
further explained he did not believe an objection hete would have kept out this testiin

This Court finds ¢redible: counsel’s foregoing testimony, including the tes
Agent Worley has been qualified as an expert in other cases he’s had with her. This ¢

finds counsel articulated a valid reason for not objecting to Agent Worley’s testimony

ﬁth her. He
§ny.

iimony that
?ourt- further

@_n that doing

50 tay have led to the State qualifying her as an expert; and it was not likely any objgction would

‘have led to this testimony being excluded. Thus, Applicant hias failed to prove deficiendy.

Likewisé, Applicant has not proved prejudice. because it is not reasonabls
objection here would have changed the outcome of trial. Peitinently, placing adowel
1wo holes to determing the path of a bullet is a relatively simple concept that would no
for the average juror to understand. Further, to the-extent Agent Worley gave testimol
the general type of bullets that different types of guns can fire, such testimony w2
nature and did not involve examining casings for microscopic markings or testifying th
gun fired a'specific cartiidge. Additionally, the State did call a firéarms expert who {
a revolver does not eject cartridges and identified several cartridges from the scene a;
by the rifle (State’s Ex. 12). (Tr. 392-94, 407-10). Finally, th¢ aforementione
regarding dowel rods, the direction of a bullet on the vietims car, the difference
cartidge and a projéctile, and the fact that cartridges refnain in revolvérs but ex
weapons did not undermine Applicant’s strategy of self-defense—especially whe
himself adriitted to firing the rifle (which was in evidence before the jury) at'the victin,
Court further finds it is not reasonably Likely the aforementionied testimony changed

of trial. Thus, Applicant has not shown prejudice.
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Failed to object — Agent Burke"”

Applicant contends trial counsel was ineffective for failing to object and move to strike

testimony of Agent Brittany Burk regarding ballistics expeitise when she was not quia

During her testimony, Agent Burke testified,

A projectile is actually the bullet part of the cartridge It’s what when
you fire a gun-comes. out of the barrel and travels a distance, it’s
actually what most people refer to as thé bullst or the cartridge. The
_-carmdge case is the part that the bullet comes ouit of, that ejects out
of the side of the gun.

(T, 292). ;Additiéﬁail’jf;'when asked about a cartridge case she found at the scene, she

‘was 4 40 caliber cartridge case. (Tr. 293). During the PCR heating, covinsel was a

did not object to this testimony as expert testimony. He replied, “That is her training,

have proffered herand qualified het &s an expeit, as we all know that threshold is very

This-Court finds the foregoing testimony by counsel credible. Additionally

finds couiisel articulated -a valid reason for not objecting here in that he believed the
have been able to qualify Agent Burke as an expert based on her training. Fmall
counsel’s overall stated strategy of weighing the pros and cons of objecting and not
things that are not damaging, this Court finds counsel articulated a valid reason for ng
Thus, Applicant has not shown deficiency.

‘Additionally, it {s not reasonably likely the outcome would have been different

lified as an

indicated it
iked why he
ihcy-would
very low.”
, this Couit
Staie would
j, based on
ij ecting to,

at objecting.

had counsel

objected. Even if counsel had been able to exclude Agent Burke from festifying about the

difference between a cartridge and a projectile as well as the type of eartridge casing

such testimony would have been admissible through Dan Defreese, who was qualified E

17 This section addiesses allegation 21.
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expert. (Tr.392). Furthet, given Applicant’s overall strategy of self-defense, itis no
likely that the foregoing testimony about the diffetence ifi a projectile and a cartridge

the casing. Agent Burke found was a..40 caliber changed the outcome of thig trial.

Defrecse—a fircatims expett—testified he conducted testing and matchied several of tl

+ reasonably
¢ase or that
Ultimately,

e casings to

the rifle Applicant was using. (Tr. 410). Overall, it is not reasonably likely Agent Burke’s

testimony changed the outcome of this trial, and Applicant thus has not shown pr_ejudice,

Failed 10 object — Admission of expert reports'®

latesit print report (State’s Ex. 68), 4 SLED DNA feport (State’s Ex. 77), ani autopsy re

port (State’s

Ex. 82), and a SLED firearm report {State’s Ex. 76). He acknowledges that in ‘€ach of these

instances, the examiner testified to its contents but avers each report inherently contained opinion

material. This Court finds Applicant has failed to miet his burden of proof in this reg

Tnitially, Applicant did not specify what objection he believed should have b
these feports othet than they contained opinion testiniony. However, in each case, the

prepared the report was qualified as an expert, laid 4 foundation for the'report, and wi

ard.
ben made to
vitness who

s subject o

cross-examination. (Tr: 330,:338-39, 357, 359, 383, 384,392, 421-22). This -Coui‘t-.-ﬁnd‘sjar;y-

objection to the reports on the basis they contained opinion testimony would have be

because experts are permitted 16 teStiﬂi to their opinion. See¢ Rule 702, SCRE (¥]

tectinical, or other specialized knowledge will assist the triet of fact to understand the

to' determine a fact in issue, a witness qualified as an expert by knowledge, skill,

trairiing, or education, may testify theteto in the form of ati opinion-or otherwise.”). A

not set forth a valid, legal objection to the reports and thus' did not prove deficiency,

18 This section addresses allegation 22, 24,25, and 26,
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Applicant did not show a reasonably probability that the cutéome would have been different had

counsel objected, especially here when Applicant never denied shooting at the victi but rather

cldimed self-defensé. Thus, Applicant did fiof show prejudice.

Failed to object — Admission of supplemental report'?

Applicarit contends trial counsel was ineffective for not objecting to object to the admission

of a supplemiental repott (State’s Ex. 69) frotn & SLED agent who didi’t testify at t:ia];.

This Court finds Appl‘icant?ﬁas failed to meet his burden of ~pr00f ih this regard..

At the PCR hearing, counsel testifted he did not object to the supplemental fef

itindicated they did notfind any prints, which did not affect his case.. Ultimately, he d

because he did not believe the evidence was damaging.

‘He further

on material,

hott because

d not object

This Coutt finds the' foregoing testimony credible. This Cowt further finds counsel’s

réason for ot objectitig——that the report itself was not damaging—was reasopable under

prevailing professional norms. Specifically, Agent Tiffany Hezel testified that Exhi

supplemental latent print report prepared by Special Agent Meres; however; Agﬁntf}_{'«éz,el testified

that Agent Metes did not “récover|] any latent prints of value for additional compatis

hit 69 was a

bt from that

evidence.” (Tr. 341).. Although investigators recovered Applicant’s fingerprint from Binnall’s

truck, that fingerprint was separately analyzed by Agent Hezel and introduced as Exhibit 68—not

Exhibit 692° (Tr.333-39), This Court finds counsel’s basis for not objecting here to b

e reasonable

under prevailing professional riorms; thus, Applicant did not prove cotinsel was deficient. Further,

because the rep‘ort'jtseif was hot damaging,,ApplicanifhaS not'shown prejudice.

19 This section addresses- aliegatmn 23,
. Agent Hezel—who was qualified as an expert in fatent print analysis—testified she comipleted a te
of Agent Mere’s work and indepéndenitly reviewed it. (Tr.330-31; 333-34).
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Failed to sirike/move for curative insiruction — gang testimony?!

Applicant contends frial counsel was ineffective for failing to move to stri]
curative instruction the testimony of Terrance Buchanan that Applicant and the other ¢
were going to arival gang member’s house the night of the incident. He avers tl
previously ruled against such prejudicial language and sustainied trial counsel’s obje
testimony at trial, This Court finids Applicant has failed to.meet his burden of proof i

Initially, counsel did object to this testiniony. (Tr. 453-55). Counsel’s objecti
an in camera discussion where the solicitor indicated shehad instructed Buchannan
that reference; and the trial court admonished Buchannan not to “do one more thing li
to cause a mistrial” (Tr. 454). At the PCR hearing, counsel testified he did not miovt
request a curative instruction because he did not want 6 draw more attention to thecc
further testified he did not request a curative instruction because he did not want. i

objection for appellate purposes.

This Court finds counsel articulated a-valid reason for not moving to strike {1

or:moving fora curative instruction in that doing so could effectively bring moté atte

ke and for a

?Qdcfclidants

e court had

E;ct'if.iﬁ 'to this
Lﬂ!i._srregaxd.
5n-pfbmptcd
ot fo make
§e that fo fry
;-to, strike or
mment He

) Waive any

e testimony

ntion to the

reference. Thus, Applicant did riot prove deficienicy. Likewise, this Court finds it is nof reasonably

likely the mitcomie of this ttidl would be different had counsel moved to strike the t

moved for a curative instruction. Thus, Applicant did not prove prejudice,
Failed to object —Buchgnan’s prior -st'atemenijz

Applicant contends trial counsel was ineffective for failing to-object and move

State’s impermissible use of codefendant Buchanan’s statement to police when the prc

Buchanan read verbatim from his previous statement, the statement was not.in evide

2! This section addresses allegation 28,
22 This section-addresses allegation 29.
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foundation was not laid for admission pursuant to Rule 613 (b), SCRE: This Court ‘ﬁnﬂs_Applicant
has failed to mee¢ his burden of proof in this regard. |
At the PCR hearing, Buchanan testified Applicant said, “Liet me out,” and ﬂi_en. “kind of
fell out of the truck.™ (Tr. 470). He stated McClinton pulled away arid they heard a gunshot.. (Tr.
470). Buchanan testified he-did not hear any more gunshots thereafter. (Tr. 472). Thereafter, the
State elicited the following statéments that Buchanan made fo law enfotcement: |
1 didn’t look back and we went arcund the—and Quinton stopped
and the rest of us continued to Roundtree Circle: 1 looked back
towards where the shooting was coming from.
... 1 don’t believe [Applicant] attempted to fire the first shot, it was
fired because he fell out of the truck. I didn’t look back, we went
around the curve ‘where I couldn’t see back toward where the
shooting was coming from. As we were getting into the curve
heard .more fire, about seven shots, I believe those shots were
coming from the SKSrifle . . ..
[Appligant] fired several shots at the Cadillac, I think he shot at
least seven times. The-rest of us were still in the truck and kept,
going on down Roundtree.
(Tr. 493-94). At the PCR hearing, counsel testified he did not 6bject to this teétimon§'~becauSe it
was not damaging to his sirategy of self-defense. He recalled the s.:.:odefend.ant'sfi statements:
generally supported his theory of self-defense in that they all indicated the victin \vas chasing
thein, :ﬂiey-‘Wére'tryingrtio get away; and the victim was shooting-at them.
This Court finds couinisel atticulated a valid reason foi not objecting and thiis ‘was not
deficient. Specifically, Buchanan’s statement, “I don’t ‘believe [Applicant] .aftftempte::l,to‘ fire the-
first shot, it'was fired becauise he fell onit of the truck,” was beneficial to and supported [Applicant’s
theory of sclf-defense. Thus, Applicant has not'shown deficiency.
Further, this Court finds it is not reasonably likely the outcome would have b en different
had counsel objected. The statements elicited by the State that Applicant fell out of the vehicle
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and his gun fired was ¢onsistent with Buchanan’s direct testimony. (Tr. 470). -Onc

testified that he did not hear any more shots, the Stite cotild introduce his prior statem

for impeachment. (Tr, 472). See Rule 613(b), SCRE (“Extrinsic evidence of a priorj

staterment by 4 witness is not admissible unléss the witrigss is advised of the subs
statement, the time and place it was allegedly made, and the person to whom it was 1
given the opportunity to explain or deny the statement. If a witness does not admit
made the prior inconsistent statermnent, extrinsic evidence of such statement is
However; if a witness admits making the prior statement, extrinsic evidence th
statemenit was made is inadmissible.”). Futther, Buchanan’s statement that Applicant

shots at the ‘Cadillac was consistent with Applicant’s testimony that he shot at the

e Buchanan
ent to police
énc'QnSiSftexit
ance of the
hade, and is
that he has-
admissible;
at the. prior
red sévetdl

:_Cadill.;ac “a.

bunch” of times. (Tr; 685-86). The:primary issue in this trial was not whether- Applicsé-ant-shot the

victin but why, Thus, this Court finds it is:not reasonably likely the outéome woul
different had counsel objected to these statements, and Applicant did not prove prejud
Fatled to object — hearsay in Derrick Dixon's statément™

Applicant contends trial counsel was ineffective for failing to object pursuan

{ have been

lice.

t o hearsay

and the confrontation clause and move to ‘strike statements: purportedly: made by other

codefendants embedded in Derrick Dixon’s written sfatement to police that the prosecutor read

verbatim on direct exanmination of Dixon. This Coutt finds Applicant has not proved
During Dixon’s direct examination, the following exchatige oceurred:

Q I'm going to go back to the statement that you gave. We’ll refer
to.page two. Do you reinembet tellinig, “The driver of the Cadillac -
was flashing his lights and he said”—hang on a second. ““The only
peison ‘i the truck who knew the driver of the Cadillag was
Buchanan, he told the driver of the Cadillac it’s a man who used to
coach him in football. 1 did not know thé:man.” Did. Buchanan tell
you he was on police stuff?

2 This section addresses allegation 30.
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A Yesmatam. -

Q Was he refeiring to the driver of the Cadillac when he said that?

A Yes, ma’am
(Tr. 556). Atthe PCR hearing, trial counsel was asked why he did not object to thi
Counsel agreed the statement contained hearsay and a confronitation issue but aveired
his theory of self-defense. Specifically, he questionied why a police. officer would
vehicle rather than calling someone for hélp.

This Gourt finds counsel atticulated 4 valid teason for not objecting to t
testimony inthat it was not damaging to his theory of self-defense, Specifically,. tes
the victim was a police officer who chose to pursue the vehicle father than call police
theory that the victim was taking matters into his own hands—further bolstering Appli
of self-defense. As counsel explained, during jury trials he weighs the pros and!
objection before making one. Here, Wheére the testimony was not damaging to his ove
of self-defense, this Court finds counsel’s decision not to object did not fall outsid;
professional horns. Thus, counsel was tiot deficient. Further, it is not reasoniabl
outeome would have been different had counsel objected. Even if counsel had objec
testimony had been stricken, it is not reasonably likely this testimony—that Bucha
victim was a police officer—changed the outcome, Thus; Applicant has not shown p

Failed to object —Breland “expert” testimony™.
Applicant contends trial counsel was ineffective for failing to object and mc

various portions of Stevie Breland’s testimony that were tantamount to expert opinio

% This section addresses allegations 31, 32; 33, and 34.
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also contends counsel was ineffective for failing to object when the State elic ted opinion
testimony from Breland regarding whether the deféridant’s theory of events wasé believable,
asserting this was improper opinion by a lay witness that-invaded the jury’s providen e

Duting Breland’s testimony, the followinig exchange occurted: |

Q ... What did [Applicant] tell you?
A He was saying at a point of time that he was being chased by the
counicilman. And one of the photos showed that they turned on a
street white it was a very sharp left turn, and [Applicant] said that
the gun had dropped on the ground, that hie got out to retrievethe
- gun, and he said that when he got out they pulled off and they left
him, and then ashe was running across the street he said that. he hold
the guri up and was shootmg over his left shouldm And at the fime
when I said, “Well, Chris, P’'m about 5-10 and a half and ‘you are
about 6-3, about 6-4, usually T stand when I stand up to my car and
my car catches me about the fop of my chest, so if you were shooting
at your shoulder length you should have shot over the councilman’s
car and it shouldn’t have hit-it.”” But he said he was running-and
shooting at the same time..
Q Did you do any militaty service or anything in your backgtound?
A Marine Corps
Q Have you ever seen a- gun like . . . State’s Exhibit:12... 7
A Similar to that, yes, ma’am.
Q Did you and {Apphcant] have any conversations about what kind
of giin he was talking about shooting over bis shoulder?
A No, ma’am: We didn’t talk about the type of gun he had but it
‘was a semiautomatic, .And it was a semiautomatic and I told him,
“If you were shootmg over your shoulder and normally 4 'M16 or
AK usually it would deafen your ear™ And one of the motion of
discovery all of the shells—he said he fired 17 times, but he stated
that he was running and shooting over his shoulder. ‘Well, on the
motioii of discovery it should have been some shells in the same
direction that he was traveling and shooting, bécause guns of this
particular kind eject the bullets out on the tight side, So' there
wasn’t—on the motion of discovery investigators said there wasn’t
no shells as he was traveling like he said he was.
Q So did you kind of call him out on that?
A Well, [ told hint, I said, “well, Chuis, you know, I'mean, it seems
like accordmg to what’s on the paper that you turned and fired, it
didn’t seem Tike you were running ‘and shootmg Because the
evidence kind of state that because 17 shells arg in oné placé—and
normally when you fire this type of weapon if you move slightly to
your left, but that®s what one of the totions siys is there’s a lot of
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cases in one spot, but then it shghﬂy move from right to left,so that

means that he was firing and aiming and moving at the same time.

Q Have you ever shot 4 gun like that?

A Similar to that, M16, AK.

Q Under what circumstances were you firing a gun Jike that?

A A military—type-of gun like that is made for military, it's not

made for hunting rabbits or squitrels or deers.

Q So when you shot that giin you had done it in a military: setfing?
A Yes, ma’am,

Q When you said that to him and were talking about the way that
the cartridges had been ejectéd from that gun, what did he say to
you?

A He just stated that; you kiow, he was firing at hira because he
said the councilman was firing at him, and he said he fired six times
and he said that he could hear the bullets coming by. 1 asked Chris
T 8aid, “Did the mvestlgators get any shells out of the councilman’s
car?* because if he fired six times it’s kind of impossiblé for him to
reload and drive trying to chasé someone, because normally you’re
driving at a speed of maybe about 4510 50; 55 1o 60 miles.an Hour,
you’ve got the wheel with one hand and pop the revolver and load
with the other.

(Tr.585-87). On cross-examination, the following exchange occurred:

(Tt. 596-97).

Q What was your job in the Marines?

A Start out truck driver M-35, then I'went to brunt.

iQ So’ you were-atruck driver in the Matines,

A Yes, sir.

Q O.kay_ I missed the part, Mr. Breland; when you became qualified
as aft expert in ballistics. ' |

A 1neversaid I was an expert in ballistics. T compared the type of
weapon that I shot in'the Matine Corps.

Q ‘And you talked about'where shell casings should have landed if
someone is standing in one direction, wouldn't that be your opinion?
[Solicitor]: Objection, "Your Honor. [Trial éounsel] should have—
if'he wanted Mr. Breland not'to havetestified to thathe should have
objected when I was directing him, there was no objection made to
that. M. Breland was not qualified as an expert, he was just
testifying based on his knowledge and his experience as-a member
of the military.

The Cotuirt: I'mi going'to have to ovériulé you.on that. I'll give'you
the Opportumty to cross examine him on that, but that doesn’t mean
we're going to get ] into an argument now.
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At the PCR hearing, counsel testified his strategy with Breland was to attack h
s a jailhouse snitch seeking to obtain a favor by testifying for the State. Couns

introduce evidence that after Breland spoke to investigators about Applicant’s case; he

from Chester to Charleston, neat his family. However, the trial court would not all

about where Breland was located, (Tr.595-96). Counsel testified this interfered with

s credibility
sl 'scs'u_g'ht to
- was moved
ow evidence

his strategy

of attacking Breland’s credibility by asserting he was moved near his family in exjch;':mgej for his

testimony. However, counsel attacked Breland’s credibility by asserting he recéived

exchange for his testimony, (Ir. 599-601, 743).

Whén questioned about why he didn’t challenge Breland’s testimony as exper

counsel replied, “I don’t know if you have 10 be an expeit to kriow this story doesn

in'the Marties. Counsel testified he viewed Breland’s testimony as his personal opifiic
he was not as concerned with this specific testimony as he-was other things about
testified Breland had just had bond denied, which hé testified about at trial. (Tt. 593-9
Counsel averred, “Then he gets back to jail, and [Applicant] spills his guts. I
[Applicani] would ever have talked to him. But [Breland] magically after this getsn

o Charleston'where he’s from. And I wanted to bring that in but wasn’t allowed to:”)

o benefit in

t testimony,

"t make. any

i and stated
3reland. He
4,:599.-601).
;:dbn’t think

hoved down

When asked why he didni’t object based on lack of expeitise to Breland’s testimony that it

was impossible for the vietim to reload while driving, counsel responded, “I think

personal opinion. His personal opinion was'not the issue here, Even if it gets stri

doesn’t ¢hange aitything, I waited to say ‘you’re ajail house snitch, you’re trying to

and you got that benefit so there.”

This Court finds counsel’s foregoing testimony is eredible and counsel artici
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reason for not objecting to any “expert” testimony in that (1) he didn’t believe a persén needed to

be an expert fo kriow Applicant’s story about shooting over his shaulder didfi’t make

cense, (2) he

believed this was more of Breland’s personal opinion rather than expert testimony, and .(_3) he'was

more focused on other aspects of Breland’s testimony, including attempting t6 impgach hir by

showing he received a benefit in exchange for his testimony. Likewise; counsel articu

reason for ot objecting to Breland’s testimony that:Applicant’s story was not beliel

Jated a valid
vable in that

and he was

more focused -on other aspects of Breland’s testimony, including atiempting to imp;{aadhhir_n by

showing be received a benéfit in exchangé for his testimony Counsel’s general
weighing the pros and cons of objegting was reasonable, and under such a stra

reasonable for counsel to not object to the foregoing—especially when his primary

strategy of
egy, it’ was

:.stra.t_egy for

Breland was to impeach him by trying to show he received a benefit in exchange fot his testimony.

Because counsel articulated a valid reason for not objecting, Applicant did not prove

Heficiency.

Finally, it is not reasonably likely the outcome of this trial would have been differetit had

counsel objected based on lack of expertise. Breland’s testimony regarding ballistics and firearms

expertise was essentially that cartridge casings from the rifle would eject to. the rig

reasonably this testimony changed the outcome oftrial, Thus, Applicant has riot show

Failed 10 strike/vequest curative instruction—bruising testimony®

Applicant also coniends trial counsel was ineffective for failing to move to stril
for-a curative instruction to Breland’s testimony regarding bruising when counsel objs

not an‘expert and the ¢ourt sustained the objection. Applicant has not proved this cla

During Breland’s redirect, the following exchange occurred:

A Well, you know atruck that’s moving and he said he fell ouit, he

% This seétion addresses alfegation 35.

Page 46 of 69 N
2019-

ht; It is not

1 prejudice.:
< and move,

;_cted he was

111

CP-12-0491




did say—I said, “Chris, you should have some bruises or something
on yourarm.”>—

[Trizl counsel]: Your Honor, I gbject. He’s niot been qualified as
an expert in bruising,

[Solicitor]: And that’s fine, I'll clear it up.
(Tr. 603-04).
This Court finds Applicant has not shown counsel was deficient for not mov

and moving for a curative instriction as to the bruisinig testimony, Counsel did o

ing to strike

EjECt ‘to this

testimony; at the PCR hearing he testified he primatily objected because he: got ‘m‘ed of hearing

Bréland speak—hot because he found the testimony to be critically damaging to lhf;ir theory of

self-defense. Overall, this Court firids counsel’s failure to move to strike or request a curative

instruction here did not fall below prevailing professional norms. Likewise, this Court finds it is

not reasonably likely the sutésme of trial would have been different had the _fbfegoing testimony

been stricken. Thus, Applicant has not shown prejudice, and this claim is denied.

Failed to object—Breland hearsay i‘est‘imonf‘;

Applicant conlends trial counsel was ineffective for failing to object and move to strike

Breland’s testimony where he repeatedly testified to the contents of Applicant’s discovery. He

avers this constituted hearsdy within hearsay and direotly attacked the theory of self-defense. This

Court finds Applicant has not proved this claim.

When ‘asked why he did not object to Brelatid’s references to Applicant’

5 discovery,

counsel replied, *“T thought it was better fodder for cross exam, I have a witness saying that my

client went and bared his soul to him ‘when really, T think they may - have both watched the news

featuring this case and he wants to say he became some father figure. So I was going

28 This §ection addréssés allegation 36.
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credibility.” Counsel articulatéd a valid reason for not objecting on the basis of he

his primary strategy with Breland was to attach his credibility, and he believed it woy
to attack: this testimony through cross-examination rather than through a hearsay
Because couinsel had a valid, strategic reasén fornot objecting, Applicant did not prove

Likewise, this Court finds it is not reasonably likely the outcome would have be

had counsel raiséd a hearsay objection here. Breland’s testimony about Applicant

;:_trsay in that
;Id be better
objection,
* deficiericy.
?:_‘cn different

s discovery

involved testimony that (1) “one of the photos showed that they turned on a street whete it was a

very sharp left turn™ and (2) the shell casings were located in one-spot rather than spre

Court finds it is not reasonably erl'y' the éuitcome wotild have been different had cour

left turn”~—especially when Applicant’s primary strategy was they were being chased b

ad out. This
?s:eI objected
1 VC;y sharp

y the victim

(who was firinig at ther) and he fired in self-defense. Likewise, any testimony about where the

casings ‘were located would have been cumulative to photographs of the casings fio

and a diagram of whire they were located that was entered into evidence by the Stat

265-68, 296-304), Based on the foregoing; it is not reasonably likely the outcome

been different had counsel objected to this testimony, and Applicant has not shown_pl

Failed to object — Breland testimony about Applicant®®

Applicant contends trial counsel ‘was ineffective for failing to object pursy

404(b), 402, and 401 and move to strike Breland’s testimony that Applicant had not

ways for God, Applicant fought smaller inmates -in jail fo move to another cell b

codefendant, and Applicant could have killed that man bécause he picked him up a|

m the scene
e, (Tr.258,
would have

ejudice,

ant to Rule
changed hig
1ock with. a

@;d slarhmed

¥ The testlmo,ny Applicant pomted to at thé PCR hearing was the same testithony set forth in the section entitfed

Failed to object ~Breland “expeit™ testimony.
8 This section addresses allegation.37. ‘

Page 48 of 69

2019-

CP-12.0491




‘him by the face. This Court finds Applicant has ot proved this claim.
When questioned about the foregoing testimony, counsel testifted,
At some point I mean it's obvious that [Breland] is going to far, and
the jury can see that he s just making stuff up. So, I'just want him
to say evefything he wants to say, beat him up on cross. I don’t
think he was credible and that showed. Just let him put if all out
there ‘and let the jury decide because if you look at his whole
statermetit'as & whole it isn’t eredible.
This Court finds counsel articulated a valid reason for not objecting in that.(
firid Breland’s testimony credible and did not believe the jury found it credible, an

more focused on other aspects of Breland’s testimony, including impeaching him by

received a benefit in exchange for his testimony, Further; counsel’s géneral stratégy)

the pros and cons of objecting was reasonable, and under such a strategy, it was re
counsel to not object to the foregoing—especially when his primary strategy for Br,
impeach him by trying to show he received a beniefit in exchange for his testimony,

believed this testimony in and of itself was not bcliévable. Because counsel articu

1) he did not

d.(2) he was

)  showing he

of weighing
asonable foi
cland was to

and counsel

lated a valid

reason for not objecting, Applicant did not prove deficiency. Likewise, and for the <ame reason,

this Couirt finds it i$ not reasonably likely the outcome of this tiial would have been dlfferent had

counsel objected and moved to strike this te‘st_i_md‘ny. Thus, Applicant has not shown

Failed to request jury instruction regarding =Brelancfl-g

Applicant contends trial counsel was ineffective for failing to have the court

jury that Breland was moved to another facility when the trial court and prosecutor or

ensure the actital location ‘was not revealed, and counsel heeded such evidence in t

argueto the jury that Breland received a benefit, He contenids counsel’s failure to req)

29 This section addresses allegation 38.
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instruction made his closing argument ineffective because it was not based upon evidence before

the jury, and argument by counsel is not evidence. Applicant has not:proved this .c_;lai..

This Court finds counseé! articulated 2 valid reason for not 'r'eq‘ues‘ting a. jury

regarding Breland in that his primary objective—to show Breland testified favorably
so he could be moved closer to his family—was thwarted when the court would not 4ll

about where Breland was located. Further, counsel did argue. that Breland received

exchange for his testimony by being moved fo another facility. (Tr. 743). To the exte

r instruction
for thie State
DW evidence
‘-;a benefit.in

nt Applicant

contends counsel was ineffective for arguing evidence that was not before the jury, this Court finds

such contention without ierit when the State did not object to this argument. Ultima
‘was able to make this argument. Thus, Applicant has not: shown deficiency. Likew
reasonably likely the outcome would have been different had counsel requested 2

Breland was moved to another facility, especially when counsel argued that'to the |

objection. (Tr.743). Thus, Applicant did not prove prejudice.

Failed 1o object to testimony that Applicant was charged with murder® |

Applicant contends'rial coumsel was inéfféctive for failing to object 6 the S

testimony from Investigator Christopher Reynolds that Applicant was charged in 4

murder, that murder requires the intentional killing of someone with malice aforeth

Magistiate had to agree police had probable cause to get the wérrant when such testi

cly, counsel
ise, it is not
charge that

ury: without

ate eliciting
- warrant for

Sught, and a

mony violated

L

due process and South Carolina case law by lowering the State’s burden by inviting the jury to

tely on previous decisions of officials régarding the facts and law. This Court finds Applicant has

failed to mieet his butdes of proof in this regard.

During Investigator Reynolds’ testimony, he testified he served Applicant a ¥

30 This section addresses allegation 39.

Page 50 of 69

2019

yarrant, (Tr.

CP-12-0491




614). He explained Detective St. Clair signéd the warrant, so another officer had to s

614-15). Investigator Reynolds stated he read the information from the ‘warrant wh

and informied Applicant he was being charged with murder. (Tr. 614-15). On Ac_ro‘srs-e%

the following exchange ocourred,

Q. The warrant charges [Applicant] with murder.,

A That’s ¢orrect.

Q Murder rcqmres the intentional killing of someone with malice
aforethought; is that correct?

A That’s correct:

Q To get that warrant you’ve gotto get-a magistrate to agree that
you have probable cause, correct?

A That> correct.

Q Inthe interview you tell [Applicant], “We know ya’ll didn’t mean
to do that.” ' |

A That’s correct,

Q Were you bemg trathful with him when you told him that?

A That’s part of the procedure that we use, Kind of a tactic...

(Tr. 1682). At the PCR hearing, counsel was questioned about the foregoing cross-e
He explained he was attempting to .attack Investigator Reynolds’ credibility by
Investigator Reynolds was lying to Applicant during the intetview and not being straig

Counsel also explained his strategy was not to deny that Applicant shof the victim'|

explain why it happened (i.e. self-defense). Finally, counsel testifiéd the court prope

the jury on the burden of proof,

This Court finds counsel afticulated a valid stratégy for this line of question

not deficient. Additionally, Applicant failed to show what objection counsel should

during direst exarmination to exclude Investigator Regholds’ testimony that he serv.

erve it. (Tr.
o Serving it

xamination,

xamination.
insinuating
ht with him.
mt rather to.

tly charged

have made:

ed 4 murder

wartant on Applicant, Thus, Applicant did not prove deficiency: Additionally, it is not reasonably

likely the outcome would have been different without the foregoing testimony: Aj

indicted for murder, so clearly the jury knew he had been charged with murder. Furt
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court properly instructed the jury on the burden of proof, and it is not reasonab

foregoing testimony lowered the burden of proof. (Tt. 771-73). Cf, Aleksey, 343 'S

y likely ihe

538 S.E.2d at 252-53 (“There is not. a reasonable likelihood -the jury applied the challenged

instruction in a manner inconsistent with'the burden of proof ‘be‘y(’)nd a reasonable doy
| determining the credibility of witnésses. The temarks were prefaced by a full in
reasonable doubt and followed by an additional exhortation to bear in riind the $
‘burden of proof.”). Thus, Applicant did not prove prejudice:

Fdiled to object — Agent Blackinon®

bt. The trial

__st_ru:;;_tlon on

tateé's heavy

Applicant contends triaf counsel was ineffective for failing to object and mc}ive to strike

testimony by Apent Leée Blackiion when the Staté elicited opinion testimony about

and Blackmon acknowledged he was not ari expert. This Court finds Applicant ha's'g

burden of proof in this regard.
- Agent Blackmon testified,

When I arrived that night: you could see a pool of fluid in the
madway shortly after you turned off Parkway onto Roundire¢
Citelé, I'm not an automobile expert, but I leaned over and what 1
first observed it.and. gave the appearance of being radiator fluid. T
ileaned over and smelled 1t it smelled like anflfreeze I' sfuck my

was there in the roadway.

(Tr-642-43). Counsel did not object. At the PCR hearing; counsel testified he did i

person needed to be qualified as an expert to testify the fluid appeared to be antifreezci_

testified the testimony was not. damaging fo his strategy of self-defense—espe

Applicant acknowledged shooting at the.car,

31 This section addresses allegation 40,
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This Court finds counsel articulated a valid reason for not objecting in that the foregoing

was not damaging to his strategy of self-defense—especially when Applicant ackn %WIedg‘ea_ he

‘shot at the car. (Tr. 686). Thus, Applicant has not shown counsel was deficient, L] ewise, it is

not redsoriably likely any objection hiete would have changed the outcome of the tri i especially
when Applicant acknowledged shooting at the vehiclf:_and'police:rccovered several fir ?d.caﬂr’idges
in the aréa where the vehicle was shot. Uliimately, the critical issue was whether A, plicant was
acting in self-defense; the presence of antifre¢ze in the road does not make it any ’r?lore or less
likely that Applicant was acting in self-defense. Thus, Applicant did not prove praju_cilic,g:-,
Failed to object — Cell phone data™ |

Applicant contends trial counsel was ineffective for failing to object and mgve fo strike
testimony by Investigator Blackmon regatdinig cell photie data when Investigator Blackmon was
niot the expert who collected or interpreted the data Applicant did not prove this clainy,
At the PCR hearing, counsel credibly testified he did not object to cel"_ljﬁhoﬁr;c testimony
because he warited to show that 911 was nevet called—even by the vietim. This|Court finds
counsel articulated a valid reason for not objecting to the cell phone data te_s‘timoniy' it that 'he
wanted evidence that showed the victimi did not call 911, This Couit finds suéh"éxiidemée supported
counsel’s overall strategy that the victim was chasing Applicant, and Applicant ﬁ_rc%d at him in
self-defense, This strategy was reasonable based on the evidence, Because counsel had a valid,
strategic reasoti for not objecting, Applicant did not prove he was deficient in this reg axd
Likewise, it is hot reasonably likely the outeome would have becn.differemhad counsel
objected fo this testimony. This was not a case where the State used cell phong data to link

Applicant to the area where the crime oceurred; it was undisputed—even from {Applicant’s

32 Thig section addresses allegation 41.
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testimony-—that he was the shooter. The only issue fot the jury was whether Appli
-‘séif‘—defensé_.. Investigator Blackmon’s only testimony about the data recovered. f
phones was that no one—incliding the victim—called 91.1. (Tr. 646). Ultimately, te
the victim did not call 911 supported Applicant’s strategy of self-deferisé. It is no
likely the outconie would have been different had counsel objected here, and this clai

Counsel’s closing argument’

cant fired in
%‘c’)m the cell
és’.timo.ny that
t reasonably

m is denied,

Applicant contends trial counsel was ineffective for arguing during ‘cIds,ing_ argument,

“These bad guys out to do bad things were scared.” He avers this denigrated Applicat

"him with his codefendants as a bad guy doing bad things. Applicanthag not proved t

At the PCR hearing, trial counse] testified that he was attempting to tell the ]

because the State warnted to paint Applicant and his codefendants as bad guys d

it and joined
hi’s ¢laim.
uty that just

d not: mean

Applicant should be convicted of murder. He explained ‘that based ofl the demganor of ‘the

witriesses and the rifle that was entered into evidence, the jury was likeély going:
Applicant and his codefendants were gang-affiliated. He questioned, “How do-you ove
T havé to say that'even if you don’t like what he does, he still deserves fairness and i
shooting at you thei you can shoot back.”

This Court finds counsel’s foregoing testimony eredible and counsel artjcu]
reason for this argument. Counsel’s goal was not to detiigrate Applicant; it was to e
jury that even if they believed Applicant was a “bad guy,” they still had to give him tt
iftnocenice and require the State to prove its case beyond a réasoriable doubt. Thi

apparent from counsel’s closing argument and reasonable‘in light of the evidence. Th

to conclude
rcome that?

' someone is

iafed a valid
xplain to the
1e ‘benefit of
> strategy is

s, Applicant

has hot shown deficiency, Likewise, it is not reasonably likely the outcome woulei have been

3% This section addresses allegation 42.
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differerit had counsel not made this argument. It is likely the State would have painits

-d Applicant

and his codefendants as “bad guys doing bad things” even if counsel had nof made this atgtiment.

Ultimately, ¢ourisel hiad 1o confront the reality that the demeanor of the witnesses
supported that inferenice. Thus, it is not reasonably likely the outcortie would have bs
had counsel not made this argument, and Applicant has not shown prejudice.

Failed to object —State’s closing argument™

Applicant contends {rial counsel was ineffective for failing to object to por

md the rifle

ben differerit

tions of the

State’s closing argument that were not supported by facts in evidence. He asserts evidence did not

support the following: (1) “For all [the victim] knew all of his possessions, or mos

some of them or whatever, valuable things that he had worked his whole life fo get

back 6f that tiuck and they were leaving and he was tired of being violated, so he wen

was going one.”;.(2) “I would submit to you what happened is he-fires two shows out

t of them or

were in 'the

the ‘window

of ‘his car, warning shots to get them. to stop.”; and (3) the solicitor’s speculative conversation
ar; warning ‘shots to g p _

between codefendants during the car chase. Applicant has not proved this claim,

“A solicitor’s closing argument must not appeal to the personal biases of thé jurots. In

addition, the argument may not be calculated to arouse'the jurors' passiohs oF prejudices, and its

content should stay within the record and reasonable inferences to it.” Siate v. Copela

d, 321 8.,

318,324, 468 S.E.2d 620, 624 (1996). “A solicitor has a right to state his vétsion of the testimoriy

“and to comment on the weight to be given such testimony.” Vasquez v. State, 3888,

C. 447, 458,

698 S.5.2d 561, 566 (2010). “On appéal, the appellate court will view the alleged impropriety of

the solicitor's argument in the context of the entite record, including whether the

trial judge's

instructions adequately cured the improper-argument and whether there is overwhelming evidence

34 This section addrésses allegations 43; 44, and 45.
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of the defendant's guilt.” Id. “Improper comments do ot automatically require rey

are hot préjuidicial to the defendant, and the appellant has the burden of proving he di

a fair trial because of the alleged improper argument.” 1d. “The relevant question is

solicitor's comments so infected the trial with unfairness as to make the resulting
denial of due procéss.” Id.

At the PCR hearing, counse] testified he did tiot believe the foregoing was o

rersal if they
i not receive
‘whether the.

conviction a

bjectionable.

He explained the. solicitor is permitted to put her spin on the evidence during closing atgument,

which is what she was doitg here. This Court finds counsel’s foregoing testimony is _Eredibl’c and

counsel articulated a valid teason for not objecting in that the foregoing was not objectiotiable.

Solicitors are permitted to argue reasonable inferences from the evidence, and the foregoing

staternents bythe solicitor wete teasonable inferénces based on the evidence. See Vasquez, 388

S.C. at 458, 698°S.E.2d at 566 (“A solicitor has a xight to state his version of the testi

mony aid to

comment on the weight to be given such festimony.”). This Court agrees this argument did not

tise to the level of warranting an objection; thus, counsel was not deficient,

Additionally, Applicant has not ‘shown ‘prejudice. Because the foregoing argument

contained reasonable inferences from the evidence, it is not reasonably likely any obje

ction would

have been sustained. This Court also finds that none of these comments “so infected the trial with

unfaitriess as to make the resulting conviction a denial of due process.”, See Vasquez

458,698 S.E.2d at 566 (“The relevant question-is whether the solicitor's comments so

388 8.C. 4t

infected the

trial Wwith unfairness as to make the resulting conviction a denial of due process.”). Applicant has

not shown a reasonable probability the outcome would be different had ¢counsel objegted to these

comments and thus has not shown prejudice.
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Failed to objéct — State closing™

Applicant contents trial counsel was ineffective for failing to object and move

fof 4 mistiial

when the solicitor argued, “The defense’s jobis to confuse you'and to believe the defandant’s lies.

Don't fall for it. We, come seeking the tnith and we come seeking justice for Odell '&ﬂilliams, but

‘we also come seeking justice for his family.”

Atithe PCR hearing, counsel stated the law changed after this trial, and althoilgh lawyers

-are no longer permitted to use irujth-sceking'ianguagq; that was'not the case at the tim

Initially, Applicant has not provided any faw at the time of Applicant’s trial th
atforneys from arguing truth-seeking lariguage during closing argument. Although |
Daniel found such language improper by coutts; they did not prohibit attorneys from s
arguments. See Aleksey, 343 S.C. at 27, 538 S.B.2d at 251 (“[W]e have urged trial co

using any “seek language when charging jurors on either reasonable doubt of ci

evidence. . . . (emphasis added)); State v. Daniels, 401 S.C. 251, 256, 737 8.E.2d 473

. of the trial.
it prohibited

Alcksey and
;izaking'.such
rts to avoid

réumistantial

L 475 (2012)

(“IW]e instruct the trial judge to temove any suggestion from his general séssions. charges that a

criminal jury's duty is to return a verdict that is “just” or “fair” fo all parties.” (emphs

¢f. Teanier v. State, 416 8.C. 171, 183, 786 S.E.2d 109, 115 (2016) (“[T]he PCR ¢«
finding trial counsel ineffective for failing to object to the juryinstruction when 1o case
rendering the instruetion improper per se. This Court has previously held that
representation does not require tifal counsel to foresee successful appellate challen
questions of Taw.”). Ultimately, in PCR, the applicant bears the burden of proving his
Here, he has not proven deficiency.

Further, it is not reasonably likely Applicant’s conviction would have been rey

35 This section addresses allégation 46.
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on the solicitor’s truth-seeking language. Cf Aleksey, 343 S.C. at 28-29, 538 S.E.
(finding trial court’s truth-seeking language did not shift the burden of proof when it w
in conjunction with the charge on the State’s burden of proof); Beatty, 423 S.C. af
S.E.2d at 505-06 (finding deféndant tiot prejudiced by court’s prétrial comments the
search for the truth and the jury’s role is fo render true and just verdict and determil

when these comments “were a mere statement to the jury and-not a charge on thela

d at 252-53
%a's’ 1ot given
3234, 813
th atrial is a
i%‘e true facts

w” and “the

remarks were not linked 1o either the reasonable doubt or the circumstantial evidende chaiges™),

IFinaIly, although the solicitor’s comments regarding “defense counsel” was not :appfopr_iatf:, this

Cotirt finds this passing reference did ot so infect the trial with unfaitness such as to
due process violation. Thus, Applicant has not proven counsel ineffective in this reg

Failed to object — jury instruction®®

 constitute a

ird,

Applicant asserts trial counsel was ineffective for failing to object to a jury instruction as a

comment on the facts when the trial court read a list of items considered deadly w
included fireatis and dvtomatic rifles, and when the deadly weapon utilized in the pr

a firearm—specifically 4 semi-automatic xifle. Applicant did not prove this claim..

‘During its charge oh possession of a weapon during the commission ofa violes

trial court instructed the jury,“‘As used in section 16-23-490 of the South Carolina Cox

designed to or may be readily converted to expel arp_rqjecfiie.f” At the PCR 'hear

reapons that

esent case is

1t crime, the
le, a firearm
is described as any machine gun, automatic rifle, revolver, pistol, or any Weapon which-will of is

ng, counsel

testified he did nof object to this language because this charge was an older form of th¢ charge that

wias typical of this judge, and as of the time of Applicant’s trial theie had never bee

with this language. This Court finds counsel articulated a valid reason for not obje

% This section address*es_alie'gatfoh a7,
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this-was a common charge at the time of tiial. Notably, effectivenéss under the Sixth
does not require an-attorney {o make novel arguments or advance changes in law; it me
sheattorney to dct within prévailing professional norms. See Teamer; 416 8.C. at 183
at 115 (“[T]he'PCR court erred in finding trial counsel ineffective: for failing to objec
instruction when no case law existed rendering the instruction improper per se. Th
previously held that teasonable representation daes not require trial counsel to forese
appellate challenges to novel questions of law.”); Pantovich v. .S'fz‘»::tte, 427 8.C, 555, |
S.E2d 596, 600 (2019) (“Fundameiitally, 4. collateral review proceeding is il
announcing a hew rule of substantive law pertaining to an underlying trial; appellate
do so only in the rarest of circumstances. This is especially truein a retrospective P
under Strickland, which seeks to determine whethier coimsel ‘was ineffective 4t the
alleged error,”). Counsel’s failure to object to this language at the time of Applicant’s
fall outside prevailing professional norms, and Applicant did not prove deficiency.
Further, it is not reasonably likely the outcome would have been different
objected to-this language and removed it from the’jury’s consideration, Notably, this
was described by counsel ds a large assault-looking weapon, was before the jury

Based on eounsel’s description of the rifle, which this Court finds credible, the issug

Amendment
Ee_ly requixes
786 S.E.2d
t 10 the juty
.s Court has
e suecessful
i62-63, 892
i~suited. for
courts are to
CR.anal_ysi_s'
time of the

;'triai did not

had counisel
tifle, which
during trial.

of whether

thi§ was a deadly weapon was niot a ptimaty issue: Tn.other words, it is not reasonab

ly likely the

jury would have concluded the rifle-was nof'a deadly weapon but for this language. F{uftherwand

critically—this instruction was given as patt of the charge on the possession of a’we_ali

violent crime charge, not as part of the charge on murder; Thus, it is not reasonabl
charge had any bearing on the jury’s consideration of whether Applicant committed my
on'the foregoing, Applicant has not shown prejudice.
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Jury instriction — self-defense®
Applicant contends trial counsel was ineffective for failing to.seek a jury instr
the 'tfiéofy‘ of self-defense that a person has no duty o retreat if doing so would increas
to himself, He likewise contends counsel was ineffective for failing to seek a jury ins
a person does not have to wait for an assailant to “get the drop on him” and 1
‘appeatances,” especially whei the defense theory was Applicant acted on the appear
decedent chasing him down with & ¢ar and handgun. Applicant has not proved this cl
At the PCR hearing, counse testified he sought law on basic selfzdefense. H
he had previously gotten a ttial court to charge that 4 defendant did not have a duty &

that charge was yltimately overruled by the South Carolina Supteme Court. See Cuy

;z'ct'i_on urider
e the danger
iructi-c‘m-that
ngy “act ont
ances of the
fai_m-

;tg explained
) retréat, but

'y, 406 8.C.

at 373, 752 §.E.2d at 267. Regarding his failure to tequest a chatige about the défendant’s right to

act on appearances, counsel festified he did not believe the victin was lying in ‘wait and thus a

charge related to that did not really apply tothe facts of this case.
This. Court finds. counsel articiilated a valid reason. for ot reguesting 4.

defendant had no duty to retreat because such a charge is not proper under the law. 1

charge that

n Curry, our

supreme court found it was error for the trial court to charge the jury provisions of the Immiuiiity

Act. Curry, 406 8.C. at 373, 752 S.E.2d at 267 (“[T)he trial court had denied Appellar

and section 16-11-440(C) should not have bien charged ‘to the jury.”). Shoitly afte)

Court of Appeals found that the Actis a procedural provision that**does not ¢ontain any

it iramunity,
1 Cutty, the

' substantive

provisions of law®; thus, it “isnot relevarit to the work of a jury™ State V. Marin, 404 S.C. 615,

625,745 S.E2d 148, 154 (Ct. App. 2013). Because it is not proper to charge the Ac

37 This section addresses allegations 48 and 49.
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counsel was not defidient for not réquesting this charge.”® Forthe same reason—that siicha charge
‘would be reversible error—Applicant has not shown a reasonable probability the out éo‘me would
be different had counsel requested this charge.
Likewise, counsel articulated 4 valid reason for fiot tequesting a charge that a/person does
not have to wait for an assailant to get the drop on him. Applicant’s theory was thd victim was
chasing their vehicle and shocting at it. This was not a situation where Applicant fired the first
shot; rather, the evidence showed the victim had been chasing and shooting at the vehicle Applicarit
was in before Applicant got outof the car. ‘This court agrees with counsel’s assessment that such,
4 chiarge did niot really fit the facts here and was not eritical to the jury’s determingtion. Thus,
counsel was not deficien. For the same reason, Applicant has not shown prejudice. |
Finally, the trial court properly insiructed the jury that a defendant can act on gppearances.
(Tr.781-82), Specifically, the court charged,
Let me speak to you about a right to act on appeatances. The
defendant does not have to show that he was actually in danger It
is enough if the defendant believed he was in imniinent danger and
ateasonably prudent person of ordinary firmness and eourage would
have had the same belief. The defendant has the rightto act on
appeatances cven though the defendant’s belief may have been
mistakén.

(Tr,781). When considered as a whole, the court’s self-defense charge constituted a prﬁxpgr;.charge,

and counsel’s failure to object did not fall outside prevailiiig professional nopms. I';Tkew'iSe, his

Couit finds it is not reasonably likely the outcome would have beeti different had counsel objected

#Siicha charge alsg wauld have bcsn improper under the coininon faw castle doetrine, which provxde  a person does
not have a.duty 1o retreat froi | his home. See: State v. Glenn 429 8.C. 108 117, 838 S,E,2d 491, 495 (2019) (“Under
the Cagtle Doctrine, [o]ne attacked, without fault on his patt, on his own premises, has the right; in Ttabhshmg hig

plea of self-défensé; to claim jmmumity from the law of retreat, whlch ordinatily s an essential element of that
defense.” (alteration in original) (emphasis added) (internal- quctatlon miarks and cntatwn omitted));iid, (“The Act
¢odified the cominon law Castle Doctrine dnd exterided its each.” (émphasig added)), 8.C. Code Ann. § 16-11 420(A)
(2015) (“It is the intent of the General Assembly to. codify the common law Castle Doctrine whlch reé‘ogmzcs that a
person'shome is his castle and to extenid the doctrine to inclide an vccupled vehiole and the person's place of business”

{emphasis added)).
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to the charge o requested addifional instructions. Thus, this claim is denied.

Jury instruction — Logan charge®

Applicant contends trial counsel was .ineffective for failing to seek a jury; instruction

regarding direct and circumstantial evidence pursuant to State v. Logan, 405 S.C. 83

| 747§ Bod

444 (2013). He contends such an instruction was appropriate because the majority of the State’s

evidence attémpted to disprove self:defénse and show malice, and was circumstanti

This Court finds Applicarit has failed to meet lis burden of proof in this regard.

In Logan, our supreme court endorsed the following charge (the Logan charge);

There are two types of - -evidence ‘which dre generally presénted
during a trial—ditect evidence and circumstantial evidence. Direct
evidence directly proves the existence of a fact and dogs not require
deduction. Circumstantial evidence is proof of a chain of facts and
circumstances indicating the existence of a fact.

Critnes may be proven by circumstantial evidence. The law makes
no distinction between the weight or value to be given to either
direct or circumstantial evidence, however, (o the extent the State
reliés on circumstantial evidence, all of the cifciimstances miust be
¢onsistent with each othet, and when taken togethér, point
conclusively to the guilt of the acciised beyond & reasonable doubt.
If these circumstances merely portray the defendant's behavior as
suspicious, the proof has failed.

The State has the burden of provmg the deferidant guilty beyond a
reasonable doubf, This burden rests ‘with the State regardless of
whether the State relies on direct evidence; circumstantial evidence,
or somme conibination of the two.

Logan, 405 S.C. 83,99, 747 S.E.2d at452.. At the PCR heating, counsel testified he did not request
a Logan charge because the State’s case was not based only on circumstantial evidence, He further

stated he was not disputing that Applicant w4s there, and he did not believe a Logan ¢

have affected the outcome,

 This section addresses allegation 50,
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This Court agrees with counsel’s foregoing testimony and finds Applicant fai
deficiency in this regard. Notably, the jury was presented with direct evidence that Ay

at the vistim—including Applicant’s own testimony. This is niot 4 situation where the

on circumstantial evidence, a Logan charge was not necessary. Thus, counsel’s dec

request it did not fall below prevailing professional notins. Likewise, it is not reaso

ntial evidence. This Court agrees with connsel that because this case

jied"t-o prove
épl.ic'ﬂnt shot
iSfﬁte relied
;d.i\,d not rely

ision to not

hably likely

this charge-would have changed the outcome of trial; thus, Applicant did not prove prejudice.

Applicant asserts trial counsel was ineffective for failing to seek a jury

regarding expert witness testimony, This Court finds Applicant has failed to meet h

proof in this regard.
Applicant’s fingerprint was recovered from Binnell’s truck (Tr. 333-39); 2 GSR.

testified the victim had GSR on his hand (Tr. 348, 351-527); 4 DNA expert who

Applicant’s DNA matched the DNA of blood recovered from Wray’s vehicle, Jacksg
and a fence in the area of the shooting, ‘and (2) Applicant’s DNA. could not be excl;
mixture of DNA found on the rifle (Tr. 356-62); a pathologist who testified to the vis

of death; and a firearms expert who testified casing from the scene matched the rifld

Atthe PCR hearing, counsel explained he did not generally like “pointing at-a specific

‘oh, you’re that pers we said was really smart, well just give them the regular treatme

“instruction

is burden of

iho testified
:.e'xper't. who
testified (1)
En’s vehicle,
1ded from a
stims’ cause
i (Tr. 410).
witness like

['lt 33

This Court finds Applicant did not prove counsel’s failure to request a charge on expert

testimony fell outside prevailing professional norms. Thus, Applicant did.not prove

4 This section addresses allegation 51.
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Further, and critically, it is hot teasonably likély a charge on expert testimony would h.

the outcome of trial hete when none of the expert testimony undefmined Applicant’
self-defense. Notably, evidence that ‘the victim had GSR -on his hand actyall

Applicant’s theory of self-defense by supporting the argumeit that the victim had fired

The fingerptint and DNA evidence merely placed Applicant neat the scene of the s

was cumulative to Applicant’s own festimony that hé was there. Finally, Applig

testified he fired the rifle 4t the vietim’s car;making it'not reasonably likely the expe

fromithe firearms examine affected the outcome of this trial. Overall, this was ultin

about whether Applicant acted in self-defensé, The éxpert téstimony hete did fiot m

more or less likely. Thus, it is not reasonably likely any instruction to the jury rega

testimony would have changed the outcome, and Applicant did not prove prejudice.

Failed to object — S-year sentence for weapon charge!

ave changed
s strategy of
f ‘supported
atthe truck.
ih_oo..tfing_{ arid
ant himself’
ﬁtesﬁmOny
:at'cly a case
ake that any

iding expert

Applicant contends trial counsel was ineffective for failing to-object to the court imposing:

aconsecutive five-year sentence possessioh of a deadly weapon duting the eofnmissior

crime when the court sentenced Applicant to life formurder. This Court agrees.

| of 4 violent

Because Applicdnt received a.life sentence for murder, it was error-for the fti_rial court to

impose a five-year sentence for the weapon charge; See S,C. Code Ann, § 16—23-—49?0(15&)_ (*“This

five-year sentence does not apply in cases where the death penalty of alife sénterice without patolé

is imposed for the violent crime.”). The State has conceded this issue, Thus, this'C

Applicant’s five-year sentence for the weapon charge.?

a Th is secnon addresses allegatxon 52.

42 Respondent conceded this issue at the PCR hearig,

 Applicant’s conviction for the weapon charge, however, shall remain intact. Likewise, Applicant’s
sentence for niurder shall remain intact,
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Failed 10 object - Sentencing™
Applicant asserts trial counsel was ineffective for failing to object to the ¢ou

and move for reconsideration of the sentence before another ju.dgét when the Court justified the life

sentence based in part on decedent’s ‘unlawful fiting of a handgun and high-spe

i‘”ﬁ’S sentence

§d chase of

,Appficant and codefendants. This Court finds this argument is manifestly without merit. Af the

PCR hearing, counsel quiestioned,
Wait, you wanted me to ask the trial judge to have a différent
sentencing judge? When he puts his opinion in and its purely
speculative? No. It was not going to happen. Ican’t think of any
cohceivable way that that would be successful, nor a judge to do the
sefitencing after another judge.
This Court agrees that counsel would not have been successful in asking the presid
have another judge senience Applicant. Further, this Court finds that asking the pre
to have another judge sentence the defendant is not withing prevailing professional n
Applicant has not. shown ‘deficiency. Finally; this Court finds it is not reasonabl
presiding judge would have asked a different judge to sentence Applicant had he been
Applicant has riot shown prejudice.
Ineffective assistance.of appellate counsel
3378.C. 610, 615,524 S.E:2d 833, 836 (1999). Althouigh appellate counsel is reqirite
effective assistance of counsel, “appellate counsel is not required to raise every ron-fii

that is presented by the record.” Thrift v. State, 302 S.C. 535, 539, 397 S.E.2d 523,

citing Jones v. Barnes, 463 U.S, 745 (1983). “For judges to secoiid-guess reasonable

ing judge to
Siding judge
;rms. Thus,
Y likely the

asked; thus,

d o provide
;zdlous issue.
526 (1990)

hrofessional

judgments and impose on ... counsel a duty to raise every ‘colorable’ claim suggested by a client:

4 This sectior addresses allegation 53.
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wouild disserve the very goal of vigorous and effective advocacy. . > Jones, 463 US.

Generally, in analyzing a claim of ineffective assistance of appellaté counse

ﬁat 754;

1, the Court

applies the Strickland 1est just as it weould when analyzing a claim of ineffective assistance of trial

counsel. See Southerland v. State, 337°S.C. 610, 616, 524 S,E:2d 833, 836 (1999). °
case, we ask 1) whether appellate counsel's performance was deficient, and 2) whether

was prefudiced by appellate counsel's deficient performance. Bennett v. State, 383 S.

680 S.E.2d 273,276 (2009), To prove prejudice, the applicant must show that, but 1

[hus, in this
Respondenf
C. 303, 309,

or counsel's

etfors, there i$ a reasoriable probability he would have prevailed on appeal. Afnder.s;o_n v. Stafe,

354 S.C. 431, 434, 581 S.E.2d 834, 835 (2003).
Prior Bad Act Evidence

Applicant argues appellate counsel was ineffective for not raising the preser

excluding Applicant’s prior bad act under Rulgs 404, 403, and 401 of allegedly atters

another person on thenight of the present incident. Applicant did not prove this clain

Priof to trial, counsel moved to exclude testimony that he and his codefendants

ved dssue of
pting to rob
1.

hadplanned

to rob a house prior to the car chase that led to the fatal shooting.. (R. 140-14). C'o.t.@_ns;l argued

such evidence was not admissible as priot bad act evidence under Rule:404(b). Hé fu

rther argued

it was not relevant and -was unfairly prejudicial. (R. 140-41). The State argued testimony about

the planted robbery was part of the Tes gestae of the overall offense, was relevant, and was

admissible. (R. 142-43), Thetrial court agreed with the State and found the planned
intertwined with the overall chase, (Tr. 143). At'the PCR hearing, appellate counsel ¢
in hindsight, she should have raised an isste.regarding this ruling.

This Court finds it is not reasonably likely that Applicant’s convictions woul
reversed had appellate counsel raised this issue. “The admission or exclusion of e
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matter within the trial court's sound discretion, .and 4n. appellate court may diStl;l‘b a ruling
admitting or excluding evidence only Wipon a showing of 4 manifest abuse of discretion
accompanied by probable prejudice.” State v. Dennis, 402 S.C. 627, 635, 742 S.E.2d 21, 25 (Ct.
App.2013)
Generally speakmg, cvidence of other ¢rimes is competent to prove
the specific crime charged when it tends to establish, (1) motive; (2)
intent; (3) the absence of mistake or accident; (4) a common scheme-
ot pian embracing the commission of two of thore crifmes so telated.
to.each otheér that p:_coof of one tends to establish the others: ; (5) the

identity of the person charged with the commission of the-crime on.
trial. ‘

State v. Lyle, 125 S.C. 406, 118 8.E. 803, 807 (1923); see also Rule 404(b) (“Evidence of other
crimes, wrongs, or acts is not admissible to prove tlie character of a person inorder to show action
in-conformity therewith. It may, however, be admissible to show miotive, identity, the Existencc of
4 common schems or plan, the absence of mistake oraceident, or intent.”). ""Whetheré_evidence of
other distinct erimes propexly falls within any of the recopnized exceptions noted is often a difficult
matter to determing.” Lyle, 125 8.C. at 406, 118 S.E.at 807.
The acid test is its logical relevancy to the particular excepted'
purpose or purposes for which it is sought to be introduced. Ifitis
loglcally pertment inthat it reasonably tends to prove a thaterial fact
in 1ssue, it is not to be rejected merely because it mcldentally proves
the defendant guilty of another crime.
“Under the res gestae theory, evidence of other bad acts may be an'integral part Of the cfime

with which the defendant is ¢harged or may be needed:to aid the fact finder in undergtanding the

context in which the-erime occurted.” State v. Dennis, 402 S.C. 627, 635, 742 .S.E.'2é;1.2”1., 25 (Ct.
App. 2013) (internal quotation marks omitted).
One of the accepted bases for the admlssﬂnhty of evidence of other

crimes arises'wheh such évidénce furnishes part of the context of the
crinfe or is necessary to a full présentation of the case, or is so
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intimately connected with and explanatory of the crime charged
against the defendarit and is so much a part of the setting of the case
and its environment that ifs proofis appropuate in order to complete;
the story of the crime on trial by proving its immediate context. ;
And whére evidence is admissible to provide this full plesentatlon
of the offense, (fhere i3 fio réason to fragmentize the event under
inquiry by suppressing parfs of the res gestae. As the Court said in
United States v. Roberts, 548 F.2d 665, 667 [(6th Cir.1977)], cert.
denied, 431 U.8. 920, 97 S.Ct. 2188, 53 L.Ed.2d 232[;] “(t)he jury
is entltled to know the settmg of a case. It canhot be expected o
make its decision in a void without knowledge of the time, place and
circumstances of the acts-which form the basis of the charge”

Id. at 627, 63-64, 742 S.E.2d at 26 (quoting U.S. v. Masters, 622 F.2d 83, 86 (4" Cit.

This Court finds. Applicant did not prove prejudice from appellate counsel’s fa

this'issue.on appeal. Applicant only generally argued this issue should have been rais

Rulé 404(b), 403, and 401; howeveér, Applicait did not set forth any additional law

hearing to show this would be teversible error. Further, this Cout finds evidence of

was. admissible as part of the res gestae of the crime. See id. (finding trial court did 1

1980)).

élui"c' to raise
2‘?3 based on
at thé PCR
‘:.fhefrobber_y

ot abuse. its

discretion in allowing undes res gestae testimony that defendant tried to'sell a'stolen gui “for fifty

dollars so he could buy somie crack cocaine™ shortly before attempting to xob and ¢

victimm).

Additionally, this testimony ‘was televant to the State’s birden off

hooting the

disproving

self-defense—i.¢.; it was relevant to the jury’s consideration of whether Applicant had engaged in

wrongdoing. Finally, this Court firids this testimony was not unfairly prejudicial, es

to the fact the State had the burden of disproving self-defense. Overall, Applicant ha

this was an issuc that would have led fo a reversal of hiis conviction had it béen raised.

claim is denied,

Although -Applicant generally asserted in his application that appellate ¢

becially due
not proven

Thus, thi§

ounsel was

ineffective for not raising any other preserved issue of riiexit, he did not set forth at the PCR hearing

what preserved, meritorious claims should have been raised other than the claim relats
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evidence. Thus, he has niot met his burden of proving-appellate counsel was ineffect
claim is denfed.

CONCLUSION:

five, and this

Based on the foregoing, this Court finds Applicant has provén the sentence foii possession

of a-weapon during the commission of a violent crime should be vacated. This Court
counsel his not established any other constitutional violations or-deprivations that w

this Court to grant relief. Thus, the remaining allegations are dénied and dismissed wi

fﬁr_thﬁfﬁnﬁs.

/ould require

h prejudice.

Should Applicant wish to secure appellate review; he must file and serve a notice of appeal

within thirty days of recéipt by counsel of written notice of entry -of judgment. Se

SCACR. Pursuant to Austin v, State, 305 S.C. 453, 409 S.E,2d 395 (1991), an appli

right to-an appellate counsel’s assistance in seeking review of the denial of PCR. If
wishes to seek appellate review, PCR counsel must serve and file 4 notice of appeal ot
behalf. Rule 71.1(g), SCRCP. .Attention is directed to Rule 243, SCACR, for
proceduies for appeéal.

IT IS THEREFORE ORDERED:

e Rule 203,
E_c:[an't,has the
m applicant
L applicant’s.

appropriate

Appllcant s five-year sentence for possession of a weapon duringa vmlent

1.
ciime is ‘vacated;

2 The remaining allegations in this applicant are denied and dismissed- wi‘,th
prejudice; and

3, Applicant must be rémanded to and remain in the custody of the State

AND IT IS SO ORDERED this fl day of June 2023, 5

- EL COBLB |
Pre&ding Judge.
Sixth. Judicial Circuit

Colutnbia, South Carolina
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