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THE STATE OF SOUTH CAROLINA 


In The Court Of Appeals 


_________________________ 


 


APPEAL FROM THE ADMINISTRATIVE LAW COURT 


The Honorable Ralph King Anderson, III 


Administrative Law Court Judge 


 


23-ALJ-30-0163-AP 


________________________ 


 


Appellate Case No. 2023-001047 


_________________________ 


 


 


Charleston Advancement Academy High School ………………………………...…….Appellant, 


 


v. 


 


South Carolina Public Charter School District………………………………………..Respondent. 
 


_________________________ 


RESPONDENT’S RESPONSE IN OPPOSITION TO THE STAY AND TO THE 


APPEALABILITY OF THE ISSUE RAISED BY APPELLANT IN THEIR EMERGENCY 


MOTION 


__________________________ 


 Respondent hereby provides this response pursuant to the court’s order requesting briefing 


on appealability of Appellant’s issues raised in its Emergency Motion for Temporary Restraining 


Order, Preliminary Injunction, and in opposition to the motion for a stay.  


INTRODUCTION 


This is Appellant’s second “emergency” motion to stop revocation of its charter.1 The first 


 
1 This is the third emergency injunction motion filed by CAA against the District. The first one 


was in 2019, and it was denied for lack of jurisdiction by the Court of Common Pleas. See CAA v 


SCPCSD, Order Denying Plaintiff’s Motion for TRO and Preliminary Injunction, Civ. No. 2019-


CP-10-6592 (Chas. Cty. Comm. Pleas, Feb. 26, 2020) (Price, B.) CAA has two other appeals 


pending before the Court of Appeals for two other lawsuits it filed against the District, both of 


which were dismissed at the trial court level. App. Case Nos. 2021-001414 and 2022-000289.  
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emergency motion was denied in federal district court, in part, because it was premature. See 


Charleston Advancement Academy v. SC Public District, Civ. No. 23-cv-00964, Dkt. 23 (Text 


Order April 26, 2023).  Similarly, Appellant’s current emergency motion is not properly before this 


court because the Administrative Law Court’s (“ALC”) order denying Appellant’s motion to stay 


the revocation of its charter is interlocutory and the decision on the merits of the appeal is still 


properly pending before the ALC.    


Appellant is a charter school, Charleston Advancement Academy, formerly known as 


Charleston Acceleration Academy and Pathways in Education-South Carolina (“CAA”). 


Respondent is the sponsor of the charter school, the South Carolina Public Charter School District, 


(“District”). The relationship of School and District is governed by the South Carolina Public 


Charter Schools Act of 1996, S.C. Code Ann. §§ 59-40-10 to -240 (“Charter Act”). 


CAA is an Alternative Education Campus (“AEC”) under the Charter Act with a mission 


of serving at-risk students. However, it only had a graduation rate of 8% for school year 2021-


2022 according to South Carolina Department of Education data. (Exhibit A – Final Decision, p. 


6 ¶ 32; Ex. J to CAA Mot. to Stay; Order Denying Motion p. 4). CAA has been plagued by 


management problems from its opening in 2017. (Exhibit A. pp. 2-5, ¶ ¶ 4-29)   It has had two 


different management companies, one of which it paid an almost $1 million judgment for wrongful 


termination, and at least six different school leaders. (Id.) In December 2022, the CAA board faced 


a staff revolt when two board members were not re-elected but then orchestrated their appointment 


to vacant seats over the objections of staff members and families. (Id.) CAA once again separated 


from its school leader. (Id.)  


On January 19, 2023, the District voted to provide notice of revocation to CAA. (Exhibit 


A, p. 7, ¶ ¶ 35-40.) On April 26, 2023, Appellant filed substantially the same emergency motion to 
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what is currently pending before this court in the South Carolina Federal District Court.  The 


emergency motion was heard by the Honorable Bruce Hendricks, who denied Appellant’s 


emergency motion for a temporary restraining order and preliminary injunction, providing a text 


order that stated, “the Court denies Plaintiffs’ emergency motion for a temporary restraining order 


and preliminary injunction, as the Court finds that Plaintiffs have failed to make the requisite clear 


showing of any of the factors necessary to obtain such extraordinary relief.”  See Charleston 


Advancement Academy v. SC Public District, Civ. No. 23-cv-00964, Dkt. 23 (Text Order April 26, 


2023).    


 After the notice of revocation, the District filed a petition for an injunction with the ALC 


seeking to preserve CAA’s assets, almost exclusively public state funds, and to require 


participation from CAA in the statutorily mandated closure protocol within the Charter School Act 


while revocation was pending. See SCPCSD v CAA, No. 23-ALJ-30-0027-IJ (January 24, 2023, 


SC Admin. Law Ct.).  On April 24, 2023, the parties reached an agreement on the record at a 


hearing scheduled on the motion for injunction. However, while the agreement was being reduced 


to an order, the District received bank records that revealed CAA had transferred $1 million to its 


lawyers’ IOLTA accounts during and immediately preceding the hearing.  On May 8, 2023, the 


ALC granted the injunction and the order provided CAA was enjoined from expending funds from 


certain accounts during the revocation process, which expired June 30, 2023.  Additionally, the 


ALC ordered CAA to transfer $600,000 from their attorney’s IOLTA accounts back to the 


appropriate school accounts.  The District had to file another Motion to Enforce the Agreement on 


May 25, 2023, as CAA failed to participate in the statutorily mandated closure protocol as agreed 


to in the ALC’s Injunction Order.  The Motion to Enforce the Agreement was granted by the ALC 


on June 12, 2023.  
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On May 11, 2023, the District conducted a hearing at the request of CAA regarding the 


revocation pursuant to the Charter School Act.  See S.C. Code Ann. § 59-40-110(H).  At the close 


of the hearing, the District voted to revoke the charter of CAA effective as of June 30, 2023.  On 


May 12, 2023, CAA filed a Notice of Appeal, Motion to Stay and Motion for Expedited 


Assignment with the ALC pursuant to section 59-40-110(J) of the Charter School Act.  This appeal 


is currently still pending before the ALC.   


CAA requested an expedited hearing, not on the merits of its appeal but on its motion 


to stay the revocation, and the District consented to the expedited hearing.  The ALC granted the 


motion for an expedited hearing and the hearing took place on June 21, 2023.  CAA provided a 


sixty-five (65) page brief in support of its motion to stay, and the hearing for the motion lasted 


approximately three hours.  


On June 29, 2023, the ALC issued its detailed order denying CAA’s Motion for a Stay 


(“Order Denying Stay”).  (Exhibit B).  The ALC found that CAA failed to show it would suffer an 


“unusual hardship” as required for a stay under the Charter School Act. Immediately following the 


ALC’s order on June 29, CAA filed a Notice of Appeal to this Court appealing the Order Denying 


Stay and also filed an Emergency Motion for Temporary Restraining Order, Preliminary 


Injunction, and/or Stay. CAA’s Emergency Motion sought an order seeking to “maintain the status 


quo.” CAA represented to this Court that students risked “dropping out of school permanently as 


of the end of the day on June 30, 2023.” This Court granted a temporary stay on June 30, 2023 


prior to any response from the District. However, CAA failed to inform this court that CAA would 


be closed from at least July 1 through July 9, 2023 for its summer break based on its 2023-2024 


academic calendar, which may have allowed the District to respond prior to this Court issuing a 


temporary ruling. CAA also failed to inform this Court that it was subject to compliance with the 
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ALC’s Second Injunction Order on that same date.  Instead, CAA sought a stay from this Court on 


an emergency basis (without initially copying the ALC) and refused to comply with the ALC 


Injunction Order.  The District has filed a motion to enforce the Second Injunction Order in the 


ALC and respectfully submits this brief as to appealability of the Order Denying Stay as requested 


by the Court. The District also requests the Court immediately lift the temporary stay to allow the 


procedures of the Charter School Act as designed by the General Assembly to proceed as designed 


to protect students and taxpayers from further harm by the mismanagement of CAA’s board of 


directors.   


ARGUMENT   


 


 The ALC order denying the stay is not appealable because it is interlocutory and does not 


meet any of specific statutory circumstances allowing the appeal of an interlocutory order.  


Moreover, the stay should be lifted because the appeal remains pending before the ALC.  


I. The ALC order denying CAA’s motion to stay under the Charter Act is not 


appealable. 


 


The Order Denying Stay is an interlocutory order and therefore not immediately appealable 


unless section 14-3-330 of the South Carolina Code applies.2  As a general rule in South Carolina 


“only final judgments are appealable.” Culberston v. Clemens, 322 S.C. 20, 23, 471 S.E.2d 163, 


164 (1996).  The Supreme Court of South Carolina has held that ‘“[a]ny judgment or decree, 


leaving some further act to be done by the court before the rights of the parties are determined, is 


interlocutory [and not final].’”  Id. (quoting Mid-State Distribs. Inc. v. Century Importers, Inc., 


310 S.C. 330, 426 S.E.2d 777 (1993)).  “[A]n interlocutory order that affects a substantial right 


and in effect determines the action and prevents a judgment from which an appeal may be taken 


 
2 The ALC website classifies the order as “interlocutory,” and it does not appear CAA contests 


that the Order is interlocutory because it cites section 14-3-330 in its Notice of Appeal. 
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or an order that discontinues the action may be reviewed by [an appellate court].” Duncan v. Gov’t 


Employees Ins. Co., 331 S.C. 484, 485, 449 S.E.2d 580 (1994). “An order which does not finally 


end a case or prevent a final judgment from which a party may seek appellate review usually is 


considered an interlocutory order from which no immediate appeal is allowed.” Hagood v. 


Sommerville, 362 S.C. 191, 195, 607 S.E.2d 707, 709 (2005).  Absent some specialized statute, the 


immediate appealability of an interlocutory or intermediate order depends on whether the order 


falls within section 14–3–330 of the South Carolina Code. Ex parte Wilson, 367 S.C. 7, 13, 625 


S.E.2d 205, 208 (2005).  


The order denying CAA’s motion to stay is interlocutory because it did not end the matter. 


The merits of the appeal, which CAA filed on May 12, 2023, are still pending before the ALC. 


Thus, the only question is whether the order falls within section 14-3-330 of the South Carolina 


Code, and it does not.  


In the Amended Notice of Appeal served on July 5, 2023, CAA states that it is appealing 


pursuant to section 14-3-330(2)(a) and (4) of the South Carolina Code. Section 14-3-330(2)(a) of 


the South Carolina Code allows appeals of “[a]n order affecting a substantial right made in an 


action when such order in effect determines the action and prevents a judgment from which an 


appeal might be taken or discontinues the action.” Section 14-3-330(4) of the South Carolina Code 


allows an appeal from “[a]n interlocutory order or decree in a court of common pleas granting, 


continuing, modifying, or refusing an injunction…” However, neither of these subsections apply 


in this case. 


A. The order denying the stay does not affect a substantial right. 


Under subsection 14-3-330(2)(a) of the South Carolina Code, “[o]rders affecting a 


substantial right discontinue an action, prevent an appeal, grant or refuse a new trial, or strike out 
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an action or defense.” Edwards v. SunCom, 369 S.C. 91, 94, 631 S.E.2d 529, 530 (2006). Here, 


none of these elements are present. In fact, CAA’s appeal on the merits of the revocation remains 


pending before the ALC. The decision of the ALC on the merits of CAA’s appeal regarding 


whether the revocation meets the standards required by the Charter School Act still can be appealed 


to this Court. The action at the ALC has not been discontinued, no action or defense has been 


stricken, and no request for a new trial granted or refused. Therefore, the Order Denying Stay does 


not affect a substantial right for purposes of subsection 14-3-330(2)(a) and is not appealable 


pursuant to this subsection. 


B. CAA’s request for injunction was not properly before the ALC and the issue of 


whether an injunction should have been granted by the ALC was not preserved 


for appeal.3 


 


 In South Carolina, courts have held “[i]t is axiomatic that an issue cannot be raised for the 


first time on appeal but must have been raised to and ruled upon by the trial judge to be preserved 


for appellate review.” Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998). The 


ALC did not rule upon CAA’s last-minute amendment to add injunctive relief to its motion to stay, 


and therefore it is not appealable. Further, CAA did not properly seek injunctive relief, instead 


only recasting the statutory request for a stay as an injunction in a thinly veiled attempt to create 


an appealable issue where none exists.  


This matter is before the ALC on appeal from a decision to revoke the charter of CAA by 


the District Board of Trustees pursuant to section 59-40-110(J) of the South Carolina Code, which 


provides that “a decision to revoke or not renew a charter school may be appealed to the 


 
3 The issue of the injunction was thoroughly briefed in the District’s Memorandum in Opposition 


to the Stay, attached here as Exhibit D.  
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Administrative Law Court pursuant to the provisions of Section 59-40-90.”4 Section 59-40-110(J) 


goes on to state as follows: 


Upon appeal to the Administrative Law Court, there is no automatic 


stay of the revocation or nonrenewal decision. Pending resolution of 


the appeal, the charter school also may move before the 


Administrative Law Court for imposition of a stay of the revocation 


or nonrenewal on the grounds that an unusual hardship to the charter 


school will result from the execution of the sponsor's decision. 


 


 On June 15, 2023, CAA filed a motion to stay pursuant to the Charter School Act. Then, 


on the day of the hearing, CAA filed a document titled “Amended Motion for Temporary 


Injunction and/or Preliminary Injunction and/or a Stay” purporting to seek a stay under both the 


Charter School Act and Rule 65 of the South Carolina Rules of Civil Procedure. The Order states 


“the parties acknowledge section 59-40-110(J) of the Charter School Act sets forth the standard 


for granting a stay when a revocation is appealed to this Court.” (Exhibit B, p. 5). The ALC 


therefore never considered in the Order whether to grant an injunction, only whether it should 


consider granting the stay pursuant to the specific standard set forth in the section 59-40-110(J) of 


the Charter School Act or the more general standards referenced in Section 59-40-90. (Id.) The 


Order characterizes the dispute as follows: “the dispute is whether the Court should evaluate the 


motion for a stay pursuant to subsection 59-40-110(J) or subsection 1-23-380(2) and Rule 65, 


SCRCP.”  The court goes on to note that subsection 1-23-380(2) “directs a party to move for a stay 


under Rule 65…”  


 The ALC rightly analyzed the motion to stay under basic principles of statutory 


construction to determine the more specific provisions in subsection 59-40-110(J) should apply. 


(Exhibit B, p. 6). The ALC expressly declined to evaluate CAA’s motion under section 1-23-


 
4 Section 59-40-90 provides that any final decision of the sponsor may be appealed to the ALC 


pursuant to former subsection 1-23-380(B). 
 







Page 9 of 11 
 


380(2) and Rule 65. (Order p. 7). In the end, the ALC ruled as follows on page 9 of the Order: 


 “IT IS THEREFORE ORDERED that Appellant’s Motion to Stay is DENIED.” 


 Importantly, then, the ALC did not rule on any of the requests for injunctive relief, only on 


the motion to stay.  CAA also did not seek reconsideration on the issue to obtain a ruling on the 


injunction requests. Moreover, CAA could not have sought injunctive relief without notice 


pursuant to Rule 65, SCRCP, which it did not provide by attempting to amend its motion at the 


hearing. Therefore, CAA did not preserve the argument regarding any last-minute request for an 


injunction for appeal. 


II. The Temporary Stay Should Be Lifted. 


Regardless of the ALC’s Order’s appealability, the temporary stay should be lifted. The 


General Assembly crafted the Charter School Act to determine the applicable standard and timing 


for when a charter school should be permitted to operate while subject to revocation. There is no 


good time to close a school, but summer is the best time if it has to be done. Opening or closing a 


school in the middle of an academic year poses a host of logistical and educational problems for 


students, parents, and educators. As the ALC has ruled in other revocation cases, the timeframe of 


the revocation matters to ensure the least amount of disruption to students and faculty at the school. 


See Quest Leadership Academy v. SC Pub. Ch. Sch. Dist., No. 19-ALJ-30-0190-AP (SCALC, July 


25, 2019). Specifically, in Quest, the ALC found that the summer months, prior to the start of the 


new academic year, are the ideal timeframe for a revocation to occur. Currently, according to 


CAA’s 2023-2024 academic calendar, attached here as Exhibit C, CAA is just beginning a short 


summer session before it begins its new academic year on August 23, 2023.  CAA staff and 


students will not be irreparably harmed by missing a summer school session while the ALC hears 


the merits of the appeal. Lifting the stay also would protect students from further confusion 







Page 10 of 11 
 


regarding inaccurate student records, and taxpayers would be protected from further risk of waste, 


fraud, and abuse of public funds while the ALC hears the merits of the appeal.  All of these issues, 


which address the merits of the appeal, are pending before the ALC, and the ALC is capable of 


issuing a timely decision on the merits before the beginning of CAA’s next academic year on 


August 23.   


Moreover, the procedural timing of this matter is a result of CAA’s strategic decisions. 


CAA has chosen to litigate the stay rather than the merits of the appeal, which could have been 


resolved by now. The ALC and the District have agreed to proceed with the appeal on an expedited 


basis, which already has included over 100 pages of briefing and more than 5 hours of hearings 


since April. If CAA had chosen to expedite litigation of the merits rather than the stay, this appeal 


likely could have been heard and ruled upon at the ALC by now.  


As of June 30, 2023, CAA should have stopped operating based on the procedures in the 


Charter School Act and the Order Denying Stay. CAA has not shown any unusual hardship, just 


mismanagement and poor academic performance. This was documented in the Final Decision and 


the ALC has had substantial briefing and hearings to determine there is no evidence of an unusual 


hardship. The General Assembly wisely chose not to allow schools to operate at this point in 


revocation proceedings in order to protect students and taxpayer funds, all of which are vulnerable. 


CAA seniors are in doubt about graduation status because their transcripts cannot be verified due 


to what CAA’s own expert called “tremendous deficiencies” in the student records. (Exhibit A, p. 


9, ¶ 51). CAA holds somewhere between $3 million and $4 million in taxpayer money, which the 


last information provided to the District showed was controlled by the CAA Board chair on her 


mobile phone through her personal banking app. (Id. ¶ 57).  The stay should be lifted to mitigate 


the risk that students will be harmed further or taxpayer funds are wasted or misappropriated. This 
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is solely within control of this Court. 


Simply put, the merits of this case are still pending, there has not been a final judgment and 


the ALC should not be divested of jurisdiction, even in part, while an appeal is pending before it. 


The ALC should be allowed to manage the case pursuant to the statutorily provided provisions in 


the Charter School Act as long as the appeal remains pending before it, and the temporary stay 


should be lifted.   


CONCLUSION  


 Based on the foregoing, the District respectfully requests this court dismiss CAA’s Notice 


of Appeal and Emergency Motion as interlocutory and lift the stay.   


Attorneys for Respondent South Carolina 


Public Charter School District:  
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