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STATEMENT OF ISSUES ON APPEAL 

I DId the tnal judge err m holdmg that the actIOns of Charleston CIty CouncIl m 
enactmg Ordmance 2007-147 constItute Illegal spot zonmg? 

II Does the reasonmg of the Order of the tnaljudge comport WIth pnncipies 
appbcable to the reVIew of a legIslatIve declSlon? 

STATEMENT OF THE CASE 

On August 26, 2007, the CIty CouncIl of the CIty of Charleston (herem "CIty" or "CIty 

CouncIl") enacted Ordmance 2007-147 Ordmance 2007-147 was a zomng ordmance, the effect 

ofwhlCh was to apply the 3X heIght dIstnct to the entIrety ofthe sIte located at 404 Kmg Street, 

m downtown Charleston Pnor to the enactment of Ordmance 2007-147, 404 Kmg Street was 

subject to two heIght dIstncts HeIght dIstnct 3X appbed to the western portIOn ofthe sIte 

bordenng Kmg Street, and heIght dIstnct 55/30 appbed to the rear eastern portIOn of the sIte 1 

On October 19,2007, the Histonc Charleston FoundatIOn and PreservatIOn SOCIety of 

Charleston filed SUIt m the Court of Common Pleas for Charleston County contestmg the vabdity 

of the Ordmance By consent, the case was consohdated for tnal WIth another matter contestmg 

a vanance for the project at 404 Kmg Street and referred to the Master-In-EqUIty 

The matter was tned before the Honorable MIkell R Scarborough on January 12, 2009 

and on March 9,2009 An Order upholdmg the vanance was filed on June 29, 2010 On August 

10,2010, Judge Scarborough Issued an order mvabdatmg Ordmance 2007-147 on the baSIS of ItS 

1 

I In heIght dIStnct 3X, heIght IS determmed by measunng the dIstance of the fac;ade of a bUlldmg from the centerhne 
of the nght of way on whIch the parcel fronts and mulhplymg that number by three In the 55/30 heIght dIstnct a 
bUlldmg cannot exceed 55 feet m heIght or be less than 30 feet m heIght 



constItutmg Illegal spot zonmg A motIon to reconsIder, alter or amend was filed on September 

9,2010, and by Order dated November 4,2010 and entered on November 9,2010, that motIon 

was demed 

NotIce of appeal was thereafter tImely filed and served 

STATEMENT OF FACTS 

Appellant LIbrary AssocIates, LLC (herem "LIbrary AssocIates") owns a parcel of 

property located at 404 Kmg Street m downtown Charleston, at the southeast comer ofKmg and 

Hutson Streets The southern boundary of the property borders Tobacco Street, an unopened 

nght-of-way that forms the northern boundary of Manon Square Manon Square IS a promment, 

five acre park m the heart of penmsula Charleston Calhoun Street, a major east-west 

thoroughfare on the penmsula, forms the southern boundary of the park (R Def ExhIbIt 5) 

Library AssocIates has receIved a number of approvals from vanous CIty boards and 

COnllTI1SSIOnS to allow for the constructIOn of a 185 room hotel on the property TIme and agam, 

Histonc Charleston FoundatIon and the PreservatIOn SOCIety of Charleston (herem 

"Respondents" or "PreservatIOn Groups") have contested approvals to mclude a SUIt contestmg 

the extenSIOn of the hotel's speCIal exceptIOn, a SUIt contestmg a second extenSIOn ofthe special 

exceptIOn for the hotel, a SUIt contestmg a heIght vanance awarded m January 2007, and thIS SUIt 

contestmg the rezonmg of the heIght appbcable to the SIte (R, Complamt and attachments) 

Pnor to the ratIfication of the Ordmance at Issue, 404 Kmg Street was subject to two 

dIfferent heIght dIstncts ApproxImately 60% of the SIte was m the 3X dIstnct, WIth the 

remamder bemg m the 55/30 dIstnct HeIght m the 3X dIstnct IS a functIOn of the dIstance ofthe 

face of the bUIldmg from the centerlme of the nght-of-way frontmg the property At 404 Kmg, 
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the 3X dIstnct allowed a heIght of up to 105 feet over a maJonty of the sIte The 55/30 dIstnct 

sets a ceIlmg heIght of 55 feet, and a floor of 30 feet As applIed to 404 Kmg Street, these two 

dIstncts resulted m an awkward, L-shaped bUlldmg envelope when vIewed from the park, wIth 

the 105 foot heIght amassed along Kmg Street and the lower heIght dIstnbuted to the mtenor of 

the SIte (R, Def ExhIbIt 3, CIty CouncIl mmutes, August 21, 2007, Def ExhIbIt 5, HeIght 

DIstnct Map, Def ExhIbIt 6, PowerPomt presentatIOn) 

A property havmg two separate heIght dIstncts IS not unusual The eVIdence 

demonstrated however, that m such mstances, the greater heIght IS setback from the street 

frontage That was not the case WIth 404 Kmg Street There, the more generous heIght was 

concentrated along Kmg Street (R, Def ExhIbIt 3, CIty CouncIl mmutes, August 21, 2007, 

Def ExhIbIt 5, HeIght DIStnct Map) 

St Matthews Gennan Lutheran Church IS duectly across Kmg Street from 404 Kmg All 

the church propertIes frontmg on Kmg Street, as well as all of the propertIes south of the church 

propertIes to Calhoun Street, are m the 3X dIstnct At propertIes to the west of the church 

propertIes, the mtenor portIOns are m the 3X dIstnct, from Vanderhorst Street to Calhoun Street 

(R , Def ExhIbIt 5, HeIght DIstnct Map) 

Over the course of years, the CIty has commISSIOned and adopted a number of plans 

pertammg to the development and reVItalIzatIOn of the downtown area The most recent plans 

are the Downtown Plan and the GIbbs Planmng Group Study, approved m 1999 and 2003, 

respectlvely The Downtown Plan IS bUllt on pnor plans and mamtams pnor strategIes, except 

where It poses alternate approaches As to 404 Kmg Street, the Downtown Plan Identlfied It as a 

"SIgnIficant development opportumty" where redevelopment could "enhance the square to bnng 
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It the prommence It warrants" The Plan also IdentIfies "nodes" for hIgher mtenslty pubhc 

actIvIty, suggestIOns for whIch mcluded "art, well-defined CIVIC spaces, parks and squares 

framed by bUIldmgs" to create pomts of mterest throughout downtown Manon Square IS 

desIgnated as a node The GIbbs Plannmg Group Study IdentIfied 404 Kmg Street as the 

"gateway" to upper Kmg Street It recommended a hotel as an appropnate use for the sIte 

TestImony estabhshed that heIght IS dIrectly related to mtenslty of use A more generous heIght 

accommodates a more mtense use (R, Def Exillblt 7, Downtown Plan, p 7, P 78 , Def ExhIbIt 

8, pp 55-56, Def ExhIbIt 6, PowerPomt PresentatIOn, Tr 3/9/09, TestImony of Batchelder, p 93, 

lme 21 - P 108, hne4, p 132, lmes 10 through p 133, hne 24, TestImony of Maher, p 188, hne 

21 through p 191, hne 15) 

404 Kmg street IS surrounded by the pubhc realm Kmg Street IS to the west, Hutson 

Street IS to the north, the Old CItadel IS to the east, and MarIon Square IS to the south Most 

bUIldmgs on Kmg Street have vlSlblhty from the front, and at tImes from the SIde At 404 Kmg 

Street, the sItuatIon IS far dIfferent Because It IS exposed on all SIdes, any bUIldmg constructed 

there WIll have vlSlblhty on all SIdes The 3X and 55/30 heIght dlstncts that spht the SIte posed 

a challenge to deslgnmg a SIgnature bUIldmg on what all concede to be a very Important locatIOn 

m the City 

After conSIderable study, a bUIldmg deSIgn was devIsed that shIfted the heIght allowed by 

the 3X dlstnct along Kmg Street to the mtenor of the SIte The resultmg bUIldmg would be no 

larger m volume than that allowed by the two heIght dIStnCtS, but applymg the 3X dlstnct across 

the SIte enabled the volume to be symmetncally dlstnbuted, as opposed to havmg It all 

concentrated along the Kmg Street frontage The CIty'S Board of ArchItectural ReVIew 
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conceptually approved the desIgn m December 2005, and prehmmanly approved the desIgn m 

February 2008 (R, Def ExhIbIt 3, CIty CouncIl mmutes of August 21,2007, Def ExhIbIt 6, 

PowerPomt presentatIOn, Plf ExhIbIt 17 BAR mmutes, 12/14/05, Plf ExhIbIt 18, BAR mmutes, 

2120/08) 

LIbrary AssocIates receIved a heIght vanance m January 2007 that would accommodate 

the bUIldmg envelope approved by the Board of ArchItectural RevIew The vanance was 

affirmed by the Master, and the PreservatIOn Groups are pursumg an appeal of that order m the 

Court of Appeals (R, Order dated August 10, 2010) 

In June 2007, CIty CouncIl mitIated a rezonmg ofthe heIght dIstncts apphcable to 404 

Kmg Street After a posItIve recommendatIOn from the Plannmg CommIssIon and after 

conductmg a publIc heanng, the CIty CouncIl, on August 21, 2007, enacted Ordmance 2007-147 

The effect ofOrdmance 2007-147 was to subject all of 404 Kmg Street to 3X heIght dIStnCt 

(R, Def ExhIbIt 2, CIty CouncIl mmutes of June 19,2007, Def ExhIbIt 3, CIty CouncIl mmutes 

of August 21, 2007) 

On October19, 2007, the PreservatIOn Groups mitIated thIS actIOn contestmg the valIdIty 

ofOrdmance 2007-147 After a heanng, Judge Scarborough Issued an order mvalIdatmg 

Ordmance 2007-147 on the basIs of spot zonmg (R, Order dated August 10,2010) 

STANDARD OF REVIEW 

Rezonmg IS a legIslatIve matter and a declSlon of a legIslatIve body IS presumptIvely 

vahd Lenardis v CIty of GreenvIlle, 316 S C 471,450 S E 2d 597 (Ct App 1994) 

The burden of provmg the mvahdity of a zonmg ordmance IS on the party attackmg It, 

and It IS mcumbent to show the arbItrary and capncIOUS character ofthe ordmance by clear and 

convmcmg eVIdence Scranton v WIlloughby, 306 S C 421,422,412 S E 2d 424,425 (1992) 

5 



A court wIll not overturn the actIOn of a CIty In matters of zonIng If the decIsIon IS fauly 

debatable, because a CIty'S actIOn IS presumed to have been a valId exerCIse of power It IS not 

the prerogative of the court to pass upon the wIsdom of the decIsIon RushIng v CIty of 

GreenVIlle, 265 S C 285,288,217 S E 2d 797, 799 (1975) 

An actIOn IS faIrly debatable where eVIdence proVIdes a basIs for a fau dIfference of 

OpInIOn or where reasonable mInds could dIffer on the Issue SalkIn, Amencan Law of ZonIng, 

ARGUMENT 

I THE TRIAL JUDGE ERRED IN HOLDING ORDINANCE 2007-147 
CONSTITUTED ILLEGAL SPOT ZONING 

A ORDINANCE 2007-147 IS NOT SPOT ZONING AS A MATTER 
OF LAW 

The concept of spot zomng was squarely addressed by thIS Court In the case of Knowles 

V CIty of AIken, 305 S C 219,407 S E 2d 369 (1991) There, It was held 

thIS Court has defined "spot zonIng" to be the "process of sInghng 
out a small parcel of land for use classIficatIOn totally dIfferent from 
that of the surroundIng area, for the benefit of owners of such property 
and to the detnment of other owners" Bob Jones Unzverszty v Czty of 
Greenvzlle, 243 S C 351,361, 133 S E 2d 843,848 (1963), dIsmIssed 
for lack of Fed Q, 378 U S 581,84 S Ct 1913, 12L Ed 2d 1036 
(1964) In Bob Jones, thIS Court also noted that, " It could not be 
consIdered as spot zomng where the proposed change IS from one use 
to another and there was already a consIderable amount of property 
adjOInIng the property sought to be reclaSSIfied fallIng wIthIn the 
proposed classIficatIOn" Id at 362, 133 S E 2d at 848 

Knowles V CIty of AIken, 305 SCat 221, 407 S E 2d at 641 

The Knowles court further held 
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wIth respect to JudICIal reVIew of spot zonmg Issues, the Court also 
cautIOned m Talbot that "Courts c~ot become CIty planners but can 
only correct mjustIces when they are clearly shown to result from 
mumcIpal actIOn" Talbot at 175, S E 2d at 75 Hence, m revIewmg 
spot zonmg Issues, upon a findmg that there was m fact spot zonmg, 
the appropnate analysIs IS to closely scrutImze the followmg factors 
(1) the adherence of the zonmg to the CIty'S ComprehensIve Plan, and 
(2) promotIon of the good of the common welfare but to only correct 
mjustIces whIch are clearly shown 

Knowles V CIty of AIken, 305 SCat 222-223, 407 S E 2d at 642 

The pnncIples of Knowles demand that, for Ordmance 2007-147 to be mvalId, It must be 

shown by clear and convmcmg eVIdence that the Ordmance resulted m 404 Kmg Street havmg a 

heIght classIficatIon totally dIfferent from propertIes m the surroundmg area If and only If the 

court finds that to be the case does the mqUIry then tum to whether the Ordmance adhered to 

CIty zonmg plans and promoted the publIc welfare 

Uncontroverted eVIdence belIes any contentIOn that Ordmance 2007 -147 created a "spot" 

that penmts a heIght at 404 Kmg Street that IS dIfferent or mconslstent WIth adjOImng propertIes 

One need only reference the HeIght DIstnct Map (R, Def ExhIbIt 5, HeIght DIstnct Map) 

Over half of 404 Kmg was already subject to the 3X dIstnct, and propertIes dIrectly across Kmg 

Street from It were all subject to the 3X heIght dIStnCt Ordmance 2007-147 merely extended the 

3X heIght dIStnCt that already applIed to part ofthe SIte to ItS remamder The Ordmance dId not 

create an mconslstent or totally dIfferent heIght from that WhICh already applIed to adjOlmng 

propertIes The Ordmance merely authonzed a heIght for the SIte that was conSIstent WIth that 

allowed on the entIre adjOlmng CIty block ofKmg Street, from Vanderhorst Street to Calhoun 

Street Respondents' expert admItted as much (R, Def ExhIbIt 5, HeIght Dlstnct Maps, Tr 

3/9/09,TestImony of Cook, p 52, lme 5 through p 53, lme 25) 
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The tnal Judge mcorrectly concluded It was relevant that the rezomng applIed to a smgle 

parcel That Ordmance 2007-147 applIed to but one property IS not dIsposItive of the Issue of 

spot zomng Smgle property rezonmgs are commonplace The real test of spot zonmg IS 

whether the zomng gIven m a smgle parcel rezomng IS " totally dIfferent from that of the 

surroundmg area" Knowles v AIken, 305 SCat 221,407 S E 2d at 641 The relevant questIOn 

IS whether the heIght establIshed by Ordmance 2007-147 IS "totally dIfferent" from that of the 

surroundmg area The undIsputable eVIdence shows the heIght IS Identical to what already 

eXIsted on part of the SIte, and IS Identical to the heIght allowed at numerous propertIes dIrectly 

across the street, as well as to areas of the park south of the SIte As It " would not be 

conSIdered as spot zonmg where the proposed change IS from use to another and there was 

already a conSIderable amount of property adJommg the property sought to be reclassIfied as 

fallmg withm the proposed classIficatIOn", Bob Jones UmversIty, Inc v CIty of GreenvIlle, 243 

S C 351,362, 133 S E 2d 843, 848 (1963), the holdmg ofthe tnalJudge that Ordmance 2007-

147 IS Illegal spot zonmg does not comport WIth the facts or the law 

Knowles admomshes that If the rezomng does not create a "spot" that dIffers from 

surroundmg propertIes, the JUdICial mqUIry IS over There was no JUdICial Justification for 

considenng plannmg studIes or the publIc good exception, and the tnal Judge erred m domg so 

B EVEN IF A "SPOT" WAS CREATED BY ORDINANCE 2007-147, 
THE ORDINANCE CONFORMS TO PLANNING STUDIES AND IS 
THUS VALID 

Plans adopted by the CIty recognIzed the appropnate development of 404 Kmg Street as 

bemg cntIcal to anchonng and spumng the contmued reVItalIzation of Kmg Street, north of 

Calhoun The plans recommended a use for thIS SIte that was dense and substantial m scale and 
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mass, to serve as the draw to upper Kmg Street One plan specIfically recommended a hotel at 

the sIte (R, Def ExhIbIt 7, Downtown Plan, Executive Summary, p 7,41,53,61,78, Def 

ExhIbIt 8, P 55) Ordmance 2007-147 allows for the scale and type of development specIfically 

recommended by duly adopted plans 

The tnal Judge mappropnately seIzed on a particular sectIOn of the Downtown Plan that 

noted the 3X dIstnct as bemg overly permISSIve (R, Order dated August 20,2010) 

Respectfully, the tnal Judge mIsread thIS provlSlon The Plan does not call for the wholesale 

abandonment of the 3X dIstnct m every mstance It provIdes as follows 

In those areas where the heIght lImIts are based on the lot SIze or 
setback (the 3X and W zones), the heIghts are potentIally too hIgh to be 
compatible wIth the eXIstmg CIty fabnc and may be mappropnate 

(R , Def Ex 7, Downtown Plan, p 62) 

As noted by testimony at tnal, a comprehensIve plan IS a broad brush approach that sets out 

general goals and strategIes for achIevmg them Zonmg, the means by whIch plans are 

Implemented, IS a more fine-tuned, SIte speCIfic applIcatIOn As for the 3X heIght dIstnct, as a 

result of the Downtown Plan, It was replaced where deemed mappropnate and retamed where 

appropnate, conSIstent WIth the recommendatIOns of the Plan (R, Tr 3/9/09, RIley Testimony, 

p 199, lme 3 - p 201, Ime18) As to 404 Kmg, to accommodate the strategy ofprovIdmg an 

anchor and catalyst for reVItalIzatIOn north of Calhoun Street, an mtense use was recognIzed as a 

neceSSIty Once an actual bUIldmg was under conSIderation, It became apparent that applymg the 

3X dIstnct across the SIte better accommodated both the desIgn and strategIC growth 

management recommendatIOns of the Plan (R, Transcnpt 3/9/09, Batchelder testimony, p 93, 
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hne 12 through p 108, hne 4, p 132, hne 10 through p 139, hne 21) The rezomng comports 

wIth the goals and strategIes of the Downtown Plan 

The half-parcel extenSIOn of the 3X dIStnct IS entIrely consIstent WIth the broad brush 

approach of the Plan and the adjustments It antIcIpates The Downtown Plan affirmatIvely 

provIdes 

The Downtown Plan estabhshes parameters to gUIde future 
development, antIcipatmg both pnvate sector and pubhc mvestment m 
mfrastructure The Plan does not make ngld recommendatIOns for 
specIfic uses and bUIldmgs Rather than bemg a regulatory document, 
It alms to produce an mterpretIve framework wlthm whIch mdlvldual 
decIsIons can be made, allowmg for flexlblhty and creatIVIty 
SImIlarly, the plans and drawmgs show mtent and overall objectIves, 
rather than hard and fast reqUIrements 

(R , Def ExhIbIt 7, Downtown Plan, IntroductIOn (Approach), p 2) 

CIty CounCIl's posture WIth respect to heIght has been m keepmg WIth the flexlblhty and 

creatIVIty encouraged by the Downtown Plan When dealmg WIth heIght m general, and on the 

penmsula m partIcular, CouncIl has openly recognIzed the SIte-specIfic nature of the exerCIse 

When modlfymg the 3X dlstnct on the penmsula m 2005, CIty CounCIl, after debate, conSCIOusly 

chose to leave the 3X heIght dlstnct m place at 404 Kmg Street and the propertIes nearby The 

Record reveals JustIficatIOn for thIS deCISIon, to mclude the umqueness of the SIte frontmg on 

Manon Square enabhng It to accommodate a larger bUIldmg, the eXIstence of other SIzeable 

bUIldmgs m the vicimty, the ongomg planmng process for thIS SIte, and the fact that the Board of 

ArchItectural ReVIew has ultimate deSIgn authonty WIth respect to the SIze, scale and mass of 

constructIOn on the SIte (R, Plf Exlliblt 9, City CounCIl mmutes, 9/27/05, pp 40 through 47) 

ThIS fleXIble approach to heIght carned forward when CounCIl conSIdered modIficatIOn of the 

3X heIght dlstnct m areas off the penmsula CounCIl's modIficatIOn of the dlstnct m these areas 
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was accompamed by a duly adopted ResolutIOn mdicatmg CouncIl's wIlhngness to look at sIte-

specIfic apphcatIOns for hIgher bUIldmgs m the future (R, Plf ExhIbIt 10, CIty CouncIl 

mmutes, 9/26/1 0, pp 23-24) 

Extendmg the 3X heIght dIstnct across 404 Kmg Street allowed for a larger, mtense use 

and a more aesthetIcally pleasmg symmetncal desIgn These results are wholly conSIstent WIth 

the goal of the Downtown Plan that contemplates a node of actIVIty for thIS area and the 

approach of the Plan that sanctIOns flexIbIhty and creatIvIty m achIevmg ItS goals (R Def 

ExhIbIt 7, Downtown Plan, p 78, P 2) The tnalJudge's mterpretatIOn of the Plan transformed It 

from bemg a gUIde to an exactmg, regulatory document The tnal Judge's mterpretatIOn ofthe 

Plan was not only mconsistent WIth ItS wordmg, but also dIsregarded the flexIbIhty the plan 

speCIfically reserved to CounCIl The tnalJudge erred m holdmg Ordmance 2007-147 was 

mconsIstent WIth CIty plans, and should be reversed 

C THE EVIDENCE SUBSTANTIATED THAT ORDINANCE 2007-147 
PROMOTES THE PUBLIC GOOD AND IS THUS VALID 

All partIes agree that zonmg contemplates a balance of vaned mterests, to mclude 

economIC, SOCIal and aesthetIc conSIderatIOns Ordmance 2007-147 furthers these mterests 

Uncontroverted eVIdence demonstrated that the dIrect economIC Impact to the CIty as a 

result of an ordmance enablmg a full servIce hotel of the SIze proposed to be SIgnIficant 

EVIdence also demonstrated that contemplated spm-off Impact to surroundmg propertIes would 

be substantIal And the eVIdence further demonstrated the Ordmance accommodated a more 

balanced, symmetncal deSIgn, furthenng both preservatIOn and aesthetIc goals (Def Ex 6, 

PowerPomt presentatIOn) The mmutes of the proceedmgs of CounCIl reveal that these very 
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Issues, and others, were duly dIscussed WhIle some may dIsagree wIth the conclUSIOn CouncIl 

reached, there can be no dIsagreement but that the CounCIl's actIOn rested on VIable and 

reasonable planmng pnnciples Knowles V CIty of AIken, supra 407 S E 2d at 642-643 ( 

we hold that even If the CIty'S ordmance does constItute spot zomng, we cannot mvalIdate thIS 

zomng because ItS propnety IS at least "fairly debatable" and IS not "so unreasonable as to ImpaIr 

or destroy CItIzen's constItutIOnal nghts" so as to allow us to second guess the CIty'S WIsdom m 

passmg the ordmance) 

The eVIdence m the Record falls far short of substantIatmg that the Ordmance posed 

detnment or harm to other property owners All eVIdence offered on thIS Issue was speculatIve 

That the CIty'S NatIOnal RegIster deSIgnatIOn "could" be affected or that preservatIOn easement 

programs "could, perhaps" be harmed IS speculatIOn that could be saId of any project on the 

penmsula 

Ordmance 2007-147 IS entItled to a presumptIOn ofvahmty The eVIdence m the Record 

does not nse to the level of clear and convmcmg proof that the Ordmance created an Illegal 

"spot" or that It was mconsistent WIth CIty plans or dId not promote the publIc good The tnal 

Judge erred m mvalIdatmg the Ordmance, and tills Court should so hold 

II THE TRIAL JUDGE MISAPPLIED FUNDAMENTAL PRINCIPLES 
APPLICABLE TO THE REVIEW OF LEGISLATIVE DECISIONS 

A reVIew of the tnaljudge's order reveals a misapphcatIOn ofa number ofpnnciples 

governmg the JudICIal reVIew of legIslatIve declSlons whIch undoubtedly contnbuted to hIS 

erroneous conclUSIOn that Ordmance 2007-147 was mvalId 

The tnal judge was apparently dIsturbed by what he consIdered to be the "motIve" behmd 

the CouncIl's declSlon to rezone 404 Kmg Street, that bemg to moot pendmg lItIgatIOn over a 
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vanance As an mltIal matter, It IS error to delve mto the motIves behmd legIslatIve declSlons 

Precedent could not be clearer 

A governmental body's deCISIOn on the use of land IS a legIslatIve 
functIon Hampton v Rlchland County, 292 S C 500, 357 S E 2d 463 
(Ct App 1987) JudIcIal mqUIry mto legIslatIve motIvatIOn IS to be 
aVOIded South Carolma Educ Ass n v Campbell, 883 F 2d 1251 (4th 
Clf 1989) "Such mqUIres endanger the separatIOn of powers doctrIne, 
representmg a substantIal JudICIal 'mtrusIOn mto the workmgs of other 
branches of government''' Id at 1257 (quotmg Vlllage of Arlmgton 
Helghts v Metropoiztan Housmg Dev Corp, 429 U S 252, 268 N n 
18,97 S Ct 555,50 L ED 2d 459 (1997)) 

Pressley v Lancaster County,343 S C 696, 707, 542 S E 2d 366,371 (Ct App 2001), reheanng 

demed, certwran demed See also Bear Enterpnses v County of GreenvIlle, 319 S C 137,139, 

459 S E 2d 883, 885 (1995) (FN 1 We are aware of no authonty allowmg someone 

challengmg actIOn by CouncIl to mterrogate members mdlvldually to Impeach the CouncIl's 

deCISIon The governmg body of a munICIpalIty acts as a collectIve body, not as mdIVlduals, and 

declSlons made m thIS fashIOn are the product of debate and compromIse ) 

Even If legIslatIve mtent were a relevant conSIderatIOn, the trIal Judge mIsconstrued the 

testImony and documentary eVIdence related to thIS Issue Mayor RIley testIfied as follows 

Q Mayor, why would you advocate for the zonmg change If the vanance had already 

been approved? What was the lOgIC and reasomng there? 

A There was a couple of reasons FIrst of all, we're m the busmess of CIVIC lIfe, 

gettmg thmgs done It's not - so to have a laWSUIt over a vanance that you felt was correct and 

WIthstood any publIc polIcy test and to spend a few years on that When we met m my office, 

the legal staff and all, and saId, well, what's - you know, IS there somethmg that's bemg vaned 

from that IS _ does It need to be somethmg that reqUIres a vanance? Is It we saId no You 
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know, we reahzed that all the stuffI've Just saId about the fine pamt brush and the mIcroscope, 

and so, then, we don't -let's don't have a game gomg on here, waste everybody's time and 

money If the -If we had been smarter when we dId the 3X we would have mcluded the whole 

sIte reahzmg It fronted on both Manon Square and Kmg Street, so we should rezone It so that 

you don't need a vanance to accomphsh the pubhc purpose that I've outlmed 

And secondly, If you - the vanance IS project dependent So let's say you say, well, we 

go to the vanance route and It succeeds Then for some reason the development can't go 

forward You know, whatever, the economy or somethmg hke that Then the next person goes 

back to square one and here's the CIty and It'S mam street and the pubhc pohcy you're trymg to 

achIeve, you know, nskmg another several years So It was wasteful and better to go ahead and 

have It zoned the correct way 

(R, March 9, 2009 Transcnpt, p 206, hne 19 through p 208, hne 1) 

Mayor Riley's testimony demonstrates he entertamed the rezonmg not because of 

concerns WIth the legItimacy ofthe vanance htIgatIOn Just the OpposIte because the vanance 

would wIthstand Judlcml reVIew, ItS htIgatIOn would unnecessanly delay progress, and would 

result m a waste of time and money Moreover, even Ifmootmg the vanance htIgatIOn was a 

factor m promptmg the rezomng, nothmg m the law precludes a pubhc body from pursumg acts 

m furtherance of ItS legal pOSItion Amendatory ordmances enacted whIle lItigatIOn IS pendmg 

are not uncommon and are frequently WIse legIslative efforts to aVOId unnecessary legal Issues 

And when, such as here, the amendment accommodates that whIch has been endorsed by 

appomted plannmg, zomng and deSIgn professIOnals and furthers plannmg strategIes, the pubhc 

mterest IS better served 
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The tnaljudge also placed mappropnate stock m a comment made m a 2005 (SIC) 

CouncIl meetmg refemng to the 3X heIght dlstnct as "prehlstonc" to support hIS conclusIOn that 

the actIOns ofthe CouncIl were Ill-conceIved and Ill-motIvated ThIs was error because an 

opmIOn of a smgle member of CouncIl, even Ifthe Mayor, cannot be projected or Imputed to 

other members of the CouncIl, and certamly not to the body as a whole It IS for thIS very reason 

that courts refram from mqumng mto the motIvatIOn behmd legIslatIOn Bear Enterpnses, supra 

Further, the comment must be read m context When made, the proposal under consIderatIOn dId 

not mclude altenng the 3X dlstnct at 404 Kmg or the propertIes adjOImng It 

The tnal judge held that CouncIl was actmg m a quasI-JudICIal capacIty m enactmg 

Ordmance 2007-147 ThIS holdmg dIrectly conflIcts wIth precedent The rezonmg ofland, even 

If a smgle parcel, IS a legIslatIve exerCIse The so-called Fasano doctnne has been speCIfically 

rejected m South Carolma 

Regardmg the questIOn of whether a local zonmg authonty's rezonmg 
of a smgle tract of land IS a legIslatIve or a quaSI-JudICial act IS 
frequently assocIated wIth a declSlon of the Oregon Supreme Court m 
Fasano v Board of County CommlsslOners, 264 Or 574, 507 P 2d 23 
(1973), overruled m part Neuburger v Czty of Portland, 288 Or 585, 
607 P 2d 80 (1980) See N ShortlIdge, "The Fasano Doctrme Land 
Use DeclslOns as Quasl-Judlczal Acts INST ON PLANNING, 
ZONING, AND EMINEMT DOMAIN, § 301 [2] at 3-4 (1985) 
Several states have adopted the so-called Fasano doctnne Id § 3 03 
[2] at 3-27-3-33 The majonty of the junsdlctIons, however, still 
conSIder rezonmg a legIslative act Id § 3 03 [5] at 3-40 South 
Carolma hnes up WIth the majonty See Conway v Czty of Greenvllle 
254 S C 96, 104, 173 S E 2d 648,652 (1970) (actIOn by landowner to 
have mumcipalIty rezone a portIOn of landowner's property m whIch 
the Supreme Court stated that It "recogmze[ d] that the adoption of 
zonmg ordmances IS a legIslative functIOn) 

**** 

In any case, we reject the Fasano doctnne 
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Hampton v RIchland County, 292 S C 500, 506, 357 S E 2d 463, 466-467 (Ct App 1987) 

In hIS conclusIOns 19,20 and 37, the tnaljudge takes Issue WIth the declSlon of the 

CouncIl from both a hIstonc preservatIon and plannmg perspectIve In reachmg these 

conclusIOns, the tnal judge dId what the Talbot court admomshed agamst He donned the hat of 

a CIty planner and substItuted hIS judgment for that of the CouncIl WhIle the tnal judge may 

have dIsagreed WIth the WIsdom of the COunCIl'S actIOns, such serves as no baSIS for displacmg 

It The WIsdom and expedIency of a law IS beyond the purvIew of the JudICIary Bob Jones 

UmversIty, Inc , 343 SCat 360, 133 S E 2d at 847 ( the power to declare an ordmance mvalId 

because It IS so unreasonable to ImpaIr or destroy constItutIonal nghts IS one whIch WIll be 

exercIsed carefully and cautIously, as It IS not the functIOn of the Court to pass upon the WIsdom 

or expedIency of munIcIpal ordmances or regulatIOns) 

The sole Issue before the tnal judge was whether the actIOns of CouncIl m passmg 

Ordmance 2007-147 were fairly debatable It was error for the tnaljudge to delve mto 

legIslatIve motIve It was error for the tnaljudge to charactenze rezomng as quasI-JudICIal It 

was error for the tnal judge to substItute hIS judgment for that of the CouncIl 

CONCLUSION 

For the reasons set forth, It IS submItted that the Order of the tnal judge should be 

reversed 

Respectfully submItted, 
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STATEMENT OF THE ISSUES ON APPEAL 

DId the master err m settmg aSIde an ordmance rezomng a portIOn of a small 
parcel of real property from the 55/30 heIght dIstnct to the 3X heIght dIstnct 
where the purpose of the ordmance was to aVOId Respondents' appeal of a 
vanance granted wIth respect to the same property, the ordmance permItted a 
heIght mcrease unprecedented for sImIlarly-sItuated parcels m the surroundmg 
area, and the CIty'S comprehenSIve plan advocated replacmg-not expandmg­
the 3X heIght dIstnct? 

STATEMENT OF THE CASE 

On August 26,2007, the CIty of Charleston (the "CIty") enacted an ordmance rezomng a 

portIOn of a small parcel of real property located at 404 Kmg Street m Charleston, South 

Carolma ("404 Kmg") from the 55/30 heIght dIstnct to the 3X heIght dIstnct (Ordmance) 3X 

IS a heIght dIstnct that allows the maxImum heIght of a bUIldmg to be three tImes the dIstance 

from the front of the bUIldmg to the center hne of the street It fronts (01112/2009 Hr'g Tr 

p 28 20-25) 55/30 IS a heIght dIstnct WIth a fifty-five foot maXImum and thIrty foot mmImum 

heIght (01112/2009 Hr'g Tr p 28 16-19) 

On October 19,2007, Respondents Hlstonc Charleston FoundatIOn and the PreservatIOn 

SOCIety of Charleston ("Respondents") filed an actIon m the Charleston County Court of 

Common Pleas challengmg the ordmance as arbItrary and Illegal spot zomng (Complamt) 

The actIOn was consohdated for tnal WIth another matter mvolvmg a vanance for 404 Kmg, and 

the consohdated actIOns were referred to the Charleston County Master-m-EqUIty by consent of 

the partIes (Order of ConsolIdatIOn, Order of Reference) 

The actIOns were tned before the master on January 12, 2009, and March 9, 2009 

(Order, p 1) On August 20, 2010, the master mvalIdated the zonmg ordmance, findmg It was 

arbItrary and constItuted Illegal spot zomng (Order) On September 9, 2010, Appellants filed a 

motIon to alter, amend or reconsIder, whIch the master demed by order filed on November 9, 



2010 (Order Denymg Mot to Alter or Amend) On December 3, 2010, Appellants served 

theIr notIce of appeal of the master's order mvalIdatmg the zonmg ordmance and the master's 

order denymg theIr motIon to alter, amend or reconsIder (NotIce of Appeal) 

FACTS 

404 Kmg was the sIte of the former mam branch of the Charleston County PublIc LIbrary 

before bemg purchased by Appellant LIbrary ASSOCIates, LLC, ("Developer") m the 1990s 404 

Kmg IS located on the southeast comer of the mtersectIOn of Kmg and Hutson Streets, adjacent 

to the hlstonc Old CItadel bUIldmg and Manon Square, across the street from St Matthew's 

Lutheran Church and the histonc Almar BuIldmg at 409 Kmg Street, and wIthm Charleston's 

Old and Histonc DIstnct, whIch IS also lIsted as a NatIOnal Hlstonc Landmark by the US 

Department of the Intenor (Pits' Ex 3, Proposed Height DistrIcts) 

The Developer now seeks to construct a lOS-feet tall hotel at 404 Kmg (01112/2009 

Hr'g Tr p 29 1-4) At the tIme the Developer acqUIred 404 Kmg, the parcel was splIt zoned 

(01112/2009 Hr'g Tr p 28 15-25) The portIOn of the parcel frontmg Kmg Street was zoned 

3X, and the back portIOn of the parcel was zoned 55/30 (01112/2009 Hr'g Tr p 28 15-25) 

SplIt zonmg IS tYPIcal m the area where 404 Kmg IS located (01112/2009 Hr'g Tr p 124 4-15) 

In fact, all propertIes on the east SIde of Kmg Street from George Street to Lme Street are splIt 

zoned (Proposed Height DistrIct Map) 

SectIOn 8 4 of the Downtown Plan, the portIOn of the land use element of the CIty of 

Charleston's ComprehensIve Plan applIcable to 404 Kmg, specIfically states that the 3X heIght 

dIstnct IS an overly permISSIve heIght zone that should be replaced (Downtown Plan) In a 

2005 CIty CounCIl meetmg, the CIty referred to the 3X heIght dIstnct as "prehIstonc" and no 

longer appropnate (Pits' Ex 9, Mmutes 09/27/2005) 
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In September 2006, the CIty elImmated the 3X heIght dIstnct on Kmg Street for all the 

blocks north of Hutson Street wIth one exceptIon m the subject area of 404 Kmg (03/09/2009 

Hr'g Tr pp 88 5-89 19) Pnor to the rezonmg of 404 Kmg, no parcel on the east SIde of Kmg 

Street was zoned entIrely 3X (Height District Map) Only three parcels on the west SIde of 

Kmg Street, between Calhoun and Vanderhorst Streets, are zoned entIrely 3X (Height District 

I 

Map) These three parcels are not aVailable to new development and contam the FranCIS Manon 

Hotel, St Matthew's Lutheran Church, and the parkmg garage m between (03/09/2009 Hr'g 

Tr p 61 10-20) 

The rezomng of 404 Kmg to extend the 3X heIght dIstnct IS the one and only mstance m 

WhICh 3X zomng has been expanded smce the CIty'S adoptIOn of the ComprehensIve Plan 

(03/09/2009 Hr'g Tr p 116 19-24) SectIon 8 4 of the Downtown Plan states that a goal of the 

plan IS to preserve downtown's eXIstmg skylIne and heIght zones (Downtown Plan) The 

Downtown Plan allows for only shght mcreases to the eXIstmg skylme of one story and dIsfavors 

tall bUIldmgs that detract from histonc SItes (Downtown Plan) SectIon 9 2 of the Downtown 

Plan refers to 404 Kmg as the "old hbrary SIte" and states that new development on thIS parcel 

should pay partIcular attentIOn to preservmg the prommence of the church steeples, the old 

CItadel bUIldmg and the "Calhoun column" on the skyhne (Downtown Plan) If 404 Kmg 

were entIrely rezoned to the 3X heIght dIstnct, the resultmg bUIldmg would be fifty feet taller 

than the adjacent histonc old CItadel bUIldmg, and substantIally taller than many other histonc 

structures m the area (01127/2009 Hr'g Tr p 49 6-19) 

On December 4, 2006, the Developer filed an apphcatIOn WIth the Board of Zomng 

Appeals-Zomng ("BZA-Z") seekmg a vanance from the heIght hmitatIOn of fifty-five feet for 

the rear portIOn of 404 Kmg m the 55/30 heIght dIstnct (Defs' Variance Application) ThIS 
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portIon of 404 Kmg adJoms the old CItadel bUIldmg (HeIght DIstrIcts Map) On January 2, 

2007, the BZA-Z conducted a heanng and granted Developer a vanance allowmg a bUIldmg 

heIght of up to 105 feet on the portIOn of 404 Kmg that had been zoned 55/30 (VarIance) 

UltImately, Respondents appealed the BZA-Z's decIsIOn grantmg a vanance for 404 Kmg to the 

CirCUIt court (Pits' Com pi m VarIance Case) 

After Respondents appealed the BZA-Z's vanance declSlon to the CirCUIt court, the 

Developer began dIscussIOns wIth the CIty to rezone 404 Kmg by expandmg the 3X zonmg 

claSSIficatIOn to the entire parcel The purpose of the rezomng was to aVOid the Respondents' 

challenge to the variance (Hr'g Tr dated March 9, 2009, pp 206-7) Respondents and their 

members spoke m opposItion to the rezomng of 404 Kmg at the CIty'S Plannmg CommISSIOn 

and CIty CouncIl dehberatIOns DespIte Respondents' ObjectIOns and despIte the admIttedly 

"prehistonc" nature of the 3X heIght dIstnct, on August 21,2007, the CIty, actmg through City 

Council, adopted an ordmance rezonmg the rear portIOn of 404 Kmg to the 3X heIght dIstnct that 

the CIty'S own ComprehenSIve Plan stated should be replaced (Ordmance) 

No other parcel m the area was rezoned at the tIme (Ordmance) Further, the zonmg on 

all of the propertIes to the north, south and west of the property along Kmg Street, as well as the 

propertIes to the east on Hutson Street, whIch were also subject to spht zonmg, were not rezoned, 

mstead, these parcels retamed the exact same spht heIght zonmg restnctions they had pnor to the 

rezonmg of 404 Kmg (HeIght DIstrIcts Map) 

Respondents filed the present laWSUIt challengmg the CIty'S rezonmg of 404 Kmg 

(Complamt) After the case was consohdated WIth the Respondents' appeal of the BZA-Z's 

vanance deCISIOn, the master affirmed the BZA-Z's deCISIOn grantmg a vanance to the 
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Developer, and Respondents appealed that ruhng to the South Carohna Court of Appeals, where 

It IS currently pendmg 

WIth respect to Respondents' challenge of the zonmg ordmance, the master recogmzed 

that "the zomng change was pursued even though the vanance had already been approved m 

order to aVOId the PlamtIffs' lawsUIt surroundmg the vanance" (Order p 3) The master CIted 

the tnal testImony to thIS effect m rulmg that "avOIdmg htIgatIon as to one small parcel of land 

was m fact the motIve of the CIty m pursumg the rezomng of 404 Kmg Street" (Order p 7) As 

a result, the master found "that the rezomng was an Improper act by the CIty whIch sought to 

msulate the CIty and LIbrary AssocIates from JudICIal reVIew of the purported legal defiCIencIes 

m the Vanance DeCISIon " (Order p 7) 

The master dId not SImply find that the rezonmg rested upon an arbItrary purpose, to the 

contrary, the master also held that the rezomng constItutes Illegal spot zonmg (Order pp 8-15) 

In partIcular, the master held that "CIty CouncIl engaged m spot zomng by rezonmg only a 

portIOn of one parcel of land to expand the 3X dIstnct, a zonmg claSSIficatIOn that IS dIsfavored 

by the CIty and WhICh has been m the process of bemg phased out m the downtown area" 

(Order p 9) The master concluded "I find that the rezonmg of 404 Kmg Street to extend the 

3X zonmg claSSIficatIOn was not only spot zonmg, but Illegal spot zomng because It dId not 

adhere to the CIty'S ComprehenSIve Plan and dId not promote the good of the common welfare" 

(Order p 14) 

STANDARD OF REVIEW 

"[A] mumcIpalIty has the legIslatIve power to amend ItS general zonmg ordmance and 

rezone small areas, so long as ItS actIo~ IS not arbItrary or unreasonable" Bob Jones Umv , Inc 

v CIty of GreenvIlle, 243 S C 351, 359, 133 S E 2d 843, 847 (1963) The court should not 
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dIsturb the findIngs of a mumcIpal body "unless such actIOn IS arbItrary, unreasonable, or In 

ObVIOUS abuse of ItS dIscretIOn, or unless It has acted Illegally and In excess of ItS lawfully 

delegated authonty" gL at 360, 133 S E 2d at 847 

An appellate court has the power to set aSIde a mumcIpal body's zonIng decIsIon where 

there has been a clear abuse of dIscretIOn by the mumcIpal body Talbot v Myrtle Beach Bd of 

Adjustment, 222 S C 165, 173, 72 S E 2d 66, 70 (1952) The presumptIOn of faIrness a 

mumcIpal body normally enJoys as to theIr declSlons WIll be set aSIde when the mumcIpal body 

has acted arbItranly or In ObVIOUS abuse of ItS dIscretIOn or where the board has acted Illegally 

and In excess of ItS lawfully delegated authonty gL 

ARGUMENT 

The master did not err m settmg aSide the ordmance rezomng a portIOn of 404 Kmg from 
the 55/30 height district to the 3X height district because the purpose of the ordmance was 
to aVOid Respondents' appeal of the variance deCISIOn, the ordmance permitted a height 
mcrease unprecedented for Similarly-situated parcels m the surroundmg area, and the 
City'S Comprehensive Plan advocated replacmg-not expandmg-the 3X height district 

In hIS order mvahdatIng the zomng ordInance, the master appropnately concluded that 

the CIty arbItranly adopted the ordInance for the purpose of aVOIdIng Respondents' appeal of the 

BZA-Z deCISIOn grantmg a varIance to the Developer The master then recogmzed that the 

ordInance apphed to only a portIOn of a small parcel of real property In fact, SInce the adoptIOn 

of the CIty'S ComprehenSIve Plan In 1999, the zonIng ordInance was the first to expand the 

"prehIstonc" 3X heIght dIstnct, WhICh apphed to only three other parcels In the area-all of 

whIch were not subject to new development 

The master also recogmzed that the zomng ordInance Ignored the plaIn language of the 

CIty'S ComprehenSIve Plan, whIch adVIsed replaCIng the 3X heIght dIstnct and plaCIng greater 

(not lesser) heIght restnctIOns on the bUIldIngs In downtown Charleston to protect the eXIstIng 
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skylme In short, the eVIdence supports the master's conclusIOn that the zonmg ordmance was 

arbItrary and constItuted an abuse of the CIty CouncIl's dIscretIOn Consequently, the master's 

decIsIOn settmg aSIde the ordmance should be affirmed 

A The zomng ordmance, WhICh applIes to only a portIon of a small parcel of real 

property and permIts a heIght mcrease unprecedented for SImIlarly-sItuated parcels m the 

surroundmg area, constItutes spot zonmg 

As the master concluded, "the rezomng at Issue dId apply to a 'spot,' that 'spot' bemg a 

portIOn of the smgle parcel of 404 Kmg Street" (Order p 8) 

"'Spot zonmg' IS a process of smghng out a small parcel of land for use classIficatIOn 

totally dIfferent from that of the surroundmg area, for the benefit of owners of such property and 

to detnment of other owners" Bob Jones Umv, Inc V CIty of GreenvIlle, 243 S C 351, 361, 

133 S E 2d 843, 848 (1963), see also Knowles v City of AIken, 305 S C 219,221,407 S E 2d 

639,641 (1991) (reiteratmg thIS defimtIOn from Bob Jones) "TypIcally, m such a case, the land 

m questIOn has been 'upzoned' at the owner's request to allow a hIgher densIty or more mtensive 

use or development" 3 Rathkopfs The Law of Zonmg and Plannmg § 41 2 (4th ed) "[C]ourts 

tend to be more lement WIth respect to zone changes m relatively undeveloped areas than III 

estabhshed areas" 3 Rathkopf s The Law of Zomng and Plannmg § 41 8 (4th ed ) 

Smglmg out one lot or small area for treatment less onerous than that Imposed upon 
I 

nearby, mdIstmgUIshable propertIes quahfies as spot zonmg W R Grace Co v Cambndge 

CIty CouncIl, 779 N E 2d 141, 151 (2002) Spot zomng IS also defined as an mstance where one 

lot or small area IS smgled out for dIfferent treatment from that accorded to SImIlar surroundmg 

land mdIstmgUIshable from It m character for the economIC benefit of the owner of that lot 

Putney v TownshIp of Abmgton, 108 A 2d 134, 140 (1954) 
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The rezonmg of 404 Kmg falls squarely withm the defimtIOn of "spot zomng" There IS 

no questIOn that thIS rezonmg apphed only to a portIOn of a smgle parcel, 1 e , a "spot" In fact, 

the rezomng ordmance changed the heIght dIstnct for a portIOn of 404 Kmg alone The heIght 

dIstncts for other parcels were not changed as part of the rezonmg 

Further, by expandmg the 3X heIght dIstnct classIficatIOn, the CIty rezoned the smgle 

parcel of 404 Kmg m a manner mconsistent wIth the surroundmg area As the master ruled, 

"CIty CouncIl engaged m spot zomng by rezomng only a small portIOn of one parcel of land to 

expand the 3X dIstnct, a zonmg classIficatIOn that IS dIsfavored by the CIty and whIch has been 

m the process ofbemg phased out m the downtown area" (Order p 9) 

It IS undIsputed that 3X zonmg IS a dIsfavored zonmg classIficatIOn that IS m the process 

of bemg actIvely phased out A year before thIS rezonmg, the CIty'S mayor went so far as to 

charactenze the 3X heIght dIstnct as "prehistonc" The CIty'S ComprehenSIve Plan called for 

ehmmatIOn of the 3X heIght dIstnct In September 2006, the CIty ehmmated the 3X heIght 

dIstnct on Kmg Street for all the blocks north of Hutson Street wIth one exceptIOn Accordmg to 

the CIty'S zomng admmistrator, the 3X heIght dIstnct has never before been expanded ThIS was 

the one and only mstance Thus, the rezonmg of 404 Kmg to extend the 3X heIght dIstnct was 

mconsistent wIth the zonmg scheme of not only the surroundmg parcels, but the Charleston 

penmsula as a whole It was per se mconsistent wIth the ComprehensIve Plan 

Appellants argue that the west SIde of Kmg Street between Calhoun and Vanderhorst 

Streets contams parcels that are zoned entirely 3X As the master recogmzed m hIS order, these 

parcels contam the FrancIs Manon Hotel, St Matthew's Lutheran Church, and the parkmg 

garage m between None of these IS a parcel subject to development, and none IS on the east SIde 

of Kmg Street ThIS portIOn of the 3X heIght dIstnct where the parcels were not spht zoned for 
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heIght IS atypIcal for the ImmedIate vicimty, as was clear from the zonmg maps admItted mto 

eVIdence 

Fmally, the rezomng of 404 Kmg was done for the benefit of the Developer and to the 

detnment of surroundmg propertIes The Developer wIll benefit economIcally from the rezonmg 

due to the mcreased number of rooms that extra heIght allows to be added to the owners' 

proposed hotel "The rezonmg allowed a larger hotel, whIch m tum mcreases the revenue 

potentIal from the project" (Order pp 9-10) 

The "stepback" for the upper floors on the west and east elevatIons, adjacent to Kmg 

Street and the Old CItadel buIldmg respectIvely, IS mimmal at best The effect IS a 105 foot 

bUIldmg near to histonc bUIldmgs that are shorter by 50 feet or more "CIty CouncIl's rezomng 

of 404 Kmg Street IS detnmental to surroundmg propertIes and other owners" (Order p 10) 

One of the pnmary goals m the Downtown Plan adopted m 1999, whIch IS the current 

land use comprehensIve plan for the CIty, IS the preservatIon of the eXIstmg skyhne at Manon 

Square wIth only shght mcreases m elevatIOn (Defs' Ex 7, Charleston Downtown Plan) 

The rezomng VIOlates thIS stated publIc goal The dIfference m heIght would make the bUlldmg 

at 404 Kmg the predommant bUIldmg m companson to the adjacent, histonc Old CItadel 

bUIldmg Its elevatIOn would also shadow the histonc Aimar BUIldmg across Kmg Street 

The rezonmg m thIS case IS dIstmgUIshable from those m Bob Jones and Knowles for 

several reasons In Bob Jones, 243 SCat 355-56, 133 S E 2d at 845, the Supreme Court of 

South Carolma was faced WIth a challenge to a rezonmg of "lands commonly known as the 

WIlson property, from a resIdentIal zone mto a retail shoppmg center classIficatIOn" Unhke m 

the present case, the eVIdence m Bob Jones estabhshed that the WIlson property was one of only 

I 
a few propertIes m the general area that had not been rezoned for busmess purposes "[A]ll of the 
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property along Wade Hampton Boulevard, from Mam Street m the CIty of GreenvIlle to the 

appellant's property, has been zoned for busmess purposes, wIth the exceptIOn of the WIlson 

property and certam property across Wade Hampton Boulevard" !4. at 357, 133 S E 2d at 845 

Thus, whereas the rezonmg m thIS case wIll make the permIsSIble heIght at 404 Kmg stand out 

more from the surroundmg parcels, the rezomng m Bob Jones mvolved conformmg the 

permIsSIble uses of the WIlson property to the surroundmg uses 

Moreover, unhke m the present case, the character of the surroundmg area m Bob Jones 

was changmg to become more lzke the uses permItted on the WIlson property "The Master also 

found that the area here mvolved has essentIally changed and, as a result, the property m 

questIOn should be rezoned, cItmg the fact that only recently there was a rezonmg m order to 

allow the erectIOn of a bmldmg for the FIrst Federal Savmgs and Loan ASSOCIatIOn and for a 

fillmg statIOn, both on the northern SIde of Wade Hampton Boulevard, and the shoppmg center 

deSIgnated as the Wade Hampton Shoppmg Center, Immediately west of the property m questIOn 

and on the southern SIde of Wade Hampton Boulevard" Id at 358-59, 133 S E 2d at 846 In 

contradIstmctIOn, the master m the present case held that "3X zonmg was, and IS, a dIsfavored 

zonmg claSSIficatIOn that IS m the process of bemg actIvely phased out" (Order p 9) 

Consequently, unhke m Bob Jones, the rezonmg m thIS case works a detriment to the 

development plan of the surroundmg area, not another logIcal step m such plan 

SImIlarly, although m Knowles the Supreme Court of South Carolma concluded the 

zonmg at Issue was not "spot zonmg," the facts of the present case are plamly dIstmgmshable In 

Knowles, the subject property had been preVIOusly unzoned, therefore, ItS zomng actually 

created more restnctIons for the use and development of the land Knowles, 305 SCat 220, 407 
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S E 2d at 640 Here, however, 404 Kmg was already zoned,1 and the rezonmg ehmmated a 

cntIcal bUIldmg dImenSIOnal restnctIOn m an effort to benefit the owner alone 

AddItIonally, m Knowles, the subject land was sImply bemg zoned for professIOnal 

office, a commercIal zonmg category entIrely consIstent WIth the zonmg of many surroundmg 

parcels hL at 221, 407 S E 2d at 641 In contrast, the 3X heIght dIstnct m the present case dId 

not apply to any other parcels m the vIcImty on the East sIde of Kmg Street Also, there was no 

mdIcatIOn m Knowles, as here, that the zonmg claSSIficatIOn apphed to the subject property was 

"prehIstonc" and bemg phased out m comphance wIth the mumcIpahty's comprehensIve plan 

The benefit the Developer receIved from the rezomng m thIS case, combmed wIth 

smghng out a portIOn of 404 Kmg to be rezoned m a manner mconsIstent WIth the surroundmg 

area and the zomng pohcles of the CIty, all to the detnment of surroundmg propertIes and the 

pubhc mterest, amounts to "spot zonmg" by the CIty As the master held "The actIOns of CIty 

CounCIl m rezonmg a portIOn of 404 Kmg Street to expand the 3X zonmg classIficatIOn squarely 

falls wIthm the defimtIOn of spot zomng because It was the smghng out and rezomng of one 

small parcel to a classIficatIOn totally dIfferent from that of the surroundmg area for the benefit 

of the owner, LIbrary ASSOCIates, and to the detnment of other owners" (Order p 11) ThIS 

holdmg, whIch IS wholly supported by the eVIdence, should be affirmed 

B The zonmg ordmance, which negates the stated purpose m the City'S 

ComprehenSive Plan to preserve and protect the eXlstmg skylIne and which facIlItates a 

buIldmg that wIll dwarf nearby histOriC propertIes, constItutes Illegal spot zonmg 

"[W]here an ordmance estabhshes a small area wIthm the hmIts of a zone m whIch are 

permItted uses dIfferent from or mconsIstent WIth those permItted wIthm the larger, such 'spot 

zomng' IS mvahd where the ordmance does not form a part of a comprehensIve plan of zonmg or 
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IS for mere prIvate gam as dIstmgUIshed from the good of the common welfare" Talbot v 

Myrtle Beach Bd of Adjustment, 222 S C 165, 175, 72 S E 2d 66, 71 (1952) (CItatIOns omItted) 

"Hence, m revIewmg spot zonmg Issues, upon a findmg that there was m fact spot zomng, the 

approprIate analysIs IS to closely scrutImze the followmg factors (1) the adherence of the zomng 

to the CIty'S comprehensIve plan, and (2) promotIOn of the good of the common welfare but to 

only correct mJustIces whIch are clearly shown" Knowles v CIty of AIken, 305 S C 219,223, 

407 S E 2d 639, 642 (1991) 

"[T]he decIsIOn of the zonmg board WIll not be upheld where It IS based on errors of law, 

or fraud, or where there IS no legal eVIdence to support It, or where the board acts arbItrarIly or 

unreasonably, or m a diSCrImmatory manner or where, m general, the board has abused ItS 

dIscretIOn" Gurgamous v CIty of Beaufort, 317 S C 481, 486, 454 S E 2d 912, 915 (Ct App 

1995) WhIle the mumcipal body enJoys a presumptIOn of fairness as to theIr decIsIOn, "thIS 

presumptIOn of fairness and correctness WIll fall and If favorable to a varIance, the same WIll be 

set aSIde where there IS a clear abuse of dIscretIOn by the board" Talbot, 222 SCat 173, 72 

S E 2d at 70 (CItatIons omItted) Further, "[w]here the board of adjustment or appeals has acted 

after consIderIng all the facts and cIrcumstances of a partIcular case, the court should not dIsturb 

the findmgs of the board unless the board has acted arbztrarzly or In the obvzous abuse of Its 

dlscretzon or unless the board has acted Illegally and m excess of ItS lawfully delegated 

authorIty" Id at 174, 72 S E 2d at 70 (emphasIs added) (CItatIOn omItted) 

A mumcipal body has abused ItS dIscretIon and acted Illegally when It engages m 'spot 

zomng' that "does not form a part of a comprehensIve plan of zonmg or Isfor mere przvate gam 

as dIstmgUIshed from the good of the common welfare" .lit at 175, 72 S E 2d at 71 (emphasIs 

added) (CItatIon omItted) WhIle It IS the law of South Carolma that "[ C ]ourts cannot become CIty 
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planners but can only correct mjUstices when they are clearly shown to result from the mumcipal 

actIOn," the Court here should consIder that there are clear mjustIces emanatmg from the CIty'S 

declSlon that must be corrected ML at 175, 72 S E 2d at 70 (cItatIOn omItted) 

The rezomng of 404 Kmg does not adhere to the CIty'S ComprehensIve Plan and does not 

promote the good of the common welfare The CIty'S ComprehenSIve Plan dIsfavors tall 

bUIldmgs that detract from histonc sItes (Defs' Ex 5, Charleston Downtown Plan, p 60) 

The CIty'S ComprehensIve Plan further states that the 3X heIght dIstnct IS an overly permISSIve 

heIght zone (Defs' Ex 5, Charleston Downtown Plan, p 65) In fact, the CIty'S 

ComprehenSIve Plan specIfically reqUIres partIcular attentIon to be paId to the skylme, mcludmg 

the prommence of church steeples and the old CItadel towers located adjacent to 404 Kmg 

(Defs 'Ex 5, Charleston Downtown Plan, p 78) 

CIty CouncIl adopted the Downtown Plan as the land use comprehensIve plan for the 

CIty Ordmances of a local government are subject to the same rules of statutory constructIon as 

statutes Arthurs ex reI Estate ofMunn v AIken County, 346 S C 97, 104,551 S E 2d 579, 582 

(2001) WhIle the Appellants argue that the rezomng IS conSIstent WIth the comprehenSIve 
\, 

plan's general goal of economIC growth, the rules of statutory constructIOn recogmze that 

speCIfic prOVISIons prevaIl over general prOVlSlons Atlas Food Sys & Servs , Inc v Crane Nat 

Vendors DIV of Umdynamics Corp, 319 S C 556, 558, 462 S E 2d 858, 859 (1995) 

AddItionally, proVISIons should be read m harmony, to gIve meamng to all terms If pOSSIble 

FoothIlls Brewmg Concern, Inc v CIty of GreenVIlle, 377 S C 355, 363, 660 S E 2d 264, 268 

(2008) Hence, the Downtown Plan's speCIficatIOns as to the skylme and heIght of bUIldmgs 

around MarlOn Square controls over the general statements III the comprehenSIve plan m favor of 

economIC growth Moreover, the overall economIC growth faCIlItated by a 55 foot tall hotel WIll 
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be mdIstmgUIshable from that of lOS-foot tall hotel-the skyhne need not be sacnficed to 

facIhtate a hotel, only a lOS-foot tall hotel 

Whether the extensIOn of the 3X heIght dIstnct at 404 Kmg to allow an elevation 50 feet 

above the eXIstmg zomng, and 50 feet above the adjacent histonc Old CItadel bUIldmg, comphes 

wIth the CIty'S ComprehensIve Plan IS not "faIrly debatable," as urged by the Appellants The 

dIagram Illustratmg the deSIred heIght and skyhne m the Downtown Plan, as well as the specIfic 

text governmg Manon Square, clearly cannot be reconcIled wIth the extenSIOn of the 3X heIght 

dIstnct and the radIcal mcrease m heIght-almost double that whIch would be allowed-by thIS 

rezomng 

The rezonmg of a portIOn of 404 Kmg on Manon Square to the 3X heIght dIstnct IS 

addItIOnally contrary to the common welfare It contnbutes to matenal adverse changes m thIS 

area of histoncal sIgmficance, and Irremediably damages the skyhne around Manon Square-the 

skyhne whIch the Downtown Plan seeks to preserve "[A]llowmg a bUIldmg nearly tWIce the 

heIght of many adjacent and nearby histoncally sIgmficant structures would have a negative 

Impact on the common welfare [and] the rezonmg of 404 Kmg Street to extend the 3X zomng 

claSSIficatIOn does not promote the good of the common welfare" (Order p 14) 

) 
The rezonmg of 404 Kmg to extend the 3X zonmg classIficatIOn was not only spot 

zonmg, but lilegal spot zonmg because It dId not adhere to the CIty'S ComprehensIve Plan and 

dId not promote the good of the common welfare By engagmg m Illegal spot zonmg, the CIty 

clearly abused ItS dIscretIOn, and therefore the presumptIOn of faIrness normally applymg to a 

mumcIpal body's decIsIOn does not apply m thIS case There IS a lack of eVIdence supportmg the 

CIty'S zonmg decISIOn, and therefore the decIsIOn IS not faIrly debatable As the master 

recogmzed, "the rezonmg of 404 Kmg Street to extend the 3X zomng claSSIficatIOn was not only 
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spot zonmg, but Illegal spot zonmg because It dId not adhere to the City's ComprehensIve Plan 

and dId not promote the good of the common welfare" (Order p 14) ThIS ruhng, whIch IS 

supported by the unambIguous language m the Downtown Plan, should be affirmed 

C The ordmance rezonmg a portIOn of 404 Kmg was an arbItrary attempt by the 

CIty to smgle out a particular parcel to aVOid Respondents' appeal of the BZA-Z's varIance 

decIsIOn 

"The zonmg power must be exercIsed reasonably and not arbitranly" Byrd v CIty ofN 

Augusta, 261 S C 591,594,201 S E 2d 744,746 (1974) "A zonmg regulatIOn IS legal or vahd 

only when It IS reasonable" liL 

Dunng the heanng before the master, the CIty confirmed that the true purpose of the 

zomng change was pursued even though the vanance had already been approved m order to 

aVOId the Respondents' laWSUIt surroundmg the vanance (Hrg Tr, March 9, 2009, pp 206-7, 

213-14) Appellants confirm thIS purpose on appeal "Mayor RIley's testImony demonstrates he 

entertamed the rezomng not because of concerns wIth the legItImacy of the vanance htIgatIOn 

Just the OpposIte because the vanance would wIthstand JudIcial revIew, ItS htigatIOn would 

unnecessanly delay progress, and would result m a waste of tIme and money" (Apps' ImtIal 

Br p 14) The CIty advocated for the zomng change despIte the fact that the 3X heIght dIstnct 

was referred to by the CIty as "prehistonc" and no longer appropnate m a September 2005 City 

CouncIl meetmg 

Thus, the rezonmg of 404 Kmg was no ordmary act of zonmg, but was mstead an attempt 

by the City to smgle out a partIcular parcel to aVOId htIgatIOn over the vanance preVIOusly 

granted on that parcel The pnmary purpose of the rezomng was to subvert the Appellants' 

15 



nghts to JudICIal reVIew of the vanance declSlon because the CIty dId not belIeve such reVIew 

worthwhIle 

CONCLUSION 

CIty CouncIl's zonmg ordmance of August 21, 2007, rezomng a portIOn of 404 Kmg to 

extend the 3X heIght dIstnct to the entIre parcel, was an mvalId act of Illegal spot zonmg, as 

confirmed m the testImony and exhIbIts submItted to the master, as well as the unambiguous 

language of the Downtown Plan Based on the foregomg, the master's declSlon annullmg the 

ordmance should be AFFIRMED 

Charleston, South Carolma 
March 11,2011 
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STATEMENT OF ISSUES ON APPEAL 

Appellants reIterate the Statement ofIssues on Appeal as set forth m theIr bnef 

STATEMENT OF THE CASE 

Appellants reIterate the Statement of the Case as set forth m theIr bnef 

STATEMENT OF FACTS 

Appellants reIterate the Statement of Facts as set forth m theIr bnef 

ARGUMENT 

I ORDINANCE 2007-147 DOES NOT CONSTITUTE SPOT ZONING 

Spot zomng IS ImplIcated when a property IS gIven a benefit not made aVailable to other 

propertIes m the vicimty, to the detnment of those other propertIes ThIS Court has Said, 

uneqmvocally, that It cannot be spot zonmg when the zonmg classIficatIOn sought IS the same 

classIficatIOn already m eXIstence at a consIderable amount of property adJOlmng the property 

sought to be reclassIfied Knowles v CIty of AIken, 305 S C 219,407 S E 2d 597 (1994), Bob 

Jones UmversIty, Inc v CIty of GreenvIlle, 243 S C 351, 133 S E 2d 843 (1963) That IS 

exactly the SItuatIOn here The 3X dIStnct already applIed to a maJonty of 404 Kmg Street 

before the ratificatIOn ofOrdmance 2007-147 And, It apphed to adJommg propertIes as well, 

those bemg a portIOn of the Square on the east SIde of Kmg Street and the entire CIty block on 

the west SIde ofKmg Street dIrectly across from 404 (R Def ExhIbIt 3, HeIght DIstnct Map) 

ThIS CIrcumstance behes any contentIOn that Ordmance 2007-147 constitutes spot zomng 

Respondents seIze on the fact that, as but one parcel of property was subject to the 

Ordmance, a "spot" SItuatIOn IS Imphcated The mqmry WIth respect to spot zonmg, however, IS 

not the SIze or number of propertIes at Issue The mqmry IS whether the claSSIficatIOn sought IS 
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totally dIfferent from that at adJOImng propertIes The HeIght DIstnct Map IS proof posItive that 

applymg the 3X dIstnct across all of 404 Kmg Street was not only m keepmg wIth heIght already 

eXIstmg on the sIte, but also m keepmg wIth adJoImng propertIes to the south and west 

As for any detnment posed to adJOImng propertIes, the eVIdence demonstrated that 

extendmg 3X across the sIte allowed for a more balanced, symmetncally deSIgned bUIldmg at 

what all concede to be a special locatIOn The eVIdence also demonstrated that the 

accommodatIOn of an mtense use at thIS sIte resulted m sIgmficant dIrect economIC benefits to 

the CIty and mdirect spm-offbenefits to neighbonng propertIes (Def Ex 6, Power Pomt 

presentatIOn) The eVIdence proffered as to the potential detnment to thIS Ordmance was 

speculative And the consIderable amount of property m the vicimty already zoned 3X 

necessanly begs the questIOn of how extendmg the dIstnct less than 12,000 square feet would 

cause the sky to fall 

II ORDINANCE 2007-147 IS NOT INCONSISTENT WITH THE 
COMPREHENSIVE PLAN 

Respondents' CItatIOn to portIOns of the Downtown Plan to buoy theIr contentIOn that 

Ordmance 2007-147 IS spot zonmg tells but part of the story The Downtown Plan does 

advocate the protectIOn of the skylme and admomsh that the 3X zonmg may not be appropnate 

m places The Plan also says, however, that 404 Kmg Street should have an mtense use, and that 

bUIldmgs constructed m thIS area of the CIty should frame the Park (R Def ExhIbIt 7, 

Downtown Plan, p 7,41,53,61 and 78) More fundamentally, the Downtown Plan 

affirmatively states that IS It establIshes only parameters to gUIde future development It 

affirmatively states that ItS recommendatIOns are not to be deemed as ngid for speCIfic uses or 

bUIldmgs It affirmatively states that ItS recommendatIOns and drawmgs are not to be construed 
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as hard and fast reqUIrements (R Def ExhIbIt 7, Downtown Plan, IntroductIon (Approach) p 

2) Here, the Record reflects a CIty councIl gIVmg careful consIderatIOn not only to the delIcate 

locatIOn OfthiS sIte, but also to ItS Importance m revitalIzmg the heart of ItS downtown area 

These conSIderatIOns are conSIstent not Just WIth general zonmg polICIes, but also wIth the 

speCIfic recommendatIons of the Plan Itself 

Respondents' urged constructIOn of the Plan transforms the Plan from a gUIde to a 

regulatory document, m contradlstmctIOn to ItS very wordmg 

III WHETHER ORDINANCE 2007-147 MOOTS PENDING LITIGATION IS 
IRRELEV ANT TO THE ISSUE OF SPOT ZONING 

Respondents contend, WIthout foundatIOn, that the sole motIvatIOn dnvmg the enactment 

ofOrdmance 2007-147 was to moot the vanance lItIgatIOn pendmg WIth respect to thIS SIte The 

propnety of thIS Issue IS addressed m Appellants' Bnef And the fact that Respondents dId not 

respond to thIS argument m theIr Bnef IS noteworthy, as the faIlure to respond to an argument m 

one's bnefmay be treated by thIS Court as a confeSSIOn that Appellants' pOSItIon on thIS Issue IS 

correct FIrst Umon Nat'! Bank v FCVS CommUnICatIOns, 321 S C 496,502,469 S E 2d 

613,617 (Ct App 1996), reversed on other grounds, 328 S C 290,494 S E 2d 829 (1997) (We 

note znztzally Fzrst Unzon s fazlure to respond to thzs argument zn zts brzef could amount to a 

confesszon that the trzal court ruled correctly 5 AmJur2d Appellate Revzew §555 at 254 ([I}f an 

appellee fazls to respond to an zssue zn zts brzef the [appellate) court may treat thzs fazlure to 

respond as a confesszon that the appellant s posztzon zs correct )) See also Turner v South 

Carolma Dept of Health and EnVIronmental Control, 377 S C 540,661 S E 2d 118, 122 (Ct 

App 2008) 1 Even If a motIvatmg factor was to Improve a legal pOSItIon, nothmg m the law 
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prevents a pubhc body from attemptmg to do so, nor should there be as unnecessary htIgatIOn 

squanders pubhc tIme and assets 

Moreover, Respondents' posItIon on thIS Issue would reqUIre the adoptIOn of a pohcy 

whereby a declSlon of an admInIstratIve board would bmd the hands of a councIl m exercIsmg ItS 

legislatlve powers ThIS posItIon would reqUIre Ignonng the fact that the functIOns of an 

admInIstratIve board and a legIslatIve body are separate and dIstmct and are subject to dIfferent 

standards of reVIew Such a pOSItIon IS not Just bad publIc pohcy, but runs afoul of the doctnne 

of separatIOn of powers 

CONCLUSION 

For the reasons stated herem, and m the final bnef, Respondents submIt that the Order of 

the tnal court should be reversed 

Charleston, South Carolma 

March 21,2011 

Respectfully submItted, 

Frances I Cantwell, Esq 
Regan and Cantwell, LLC 
105 Wappoo Creek Dnve, SUIte I-A 
Charleston, South Carolma 29412 
Tel 843-762-8282 
Fax 843-762-8284 

Attorney for Appellant LIbrary ASSOCIates, LLC 

T~O~~' f,qnlUh &; ~ 'I'~ 
Clawson & Staubes, LLC 
126 Seven Farms Dnve, SUIte 200 
Charleston, South Carolma 29492-8144 
Tel 577-2026 
Fax 722-2867 

Attorney for Appellants CIty of Charleston and the 
CIty of Charleston CIty CouncIl 
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CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

Frances I Cantwell, EsqUIre 
Regan & Cantwell 

October 25,2011 

105 Wappoo Creek Dnve, SUIte I-A 
Charleston, SC 29412 

TImothy A Domm, EsqUIre 
Clawson & Staubes, LLC 
126 Seven Farms Dnve, SUIte 200 
Charleston, SC 29492-7595 

Edward K Pntchard, III, EsqUIre 
Samia H Nettles, EsqUIre 
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129 Broad Street 
Charleston, SC 29401 

G Trenholm Walker, EsqUIre 
Lmdsay K SmIth-Yancey, EsqUIre 
Damel S McQueeney, Jr, EsqUIre 
KatIe F Monoc, EsqUIre 
Pratt-Thomas & Walker, P A 
P 0 Drawer 22247 
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POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

Re Histonc Charleston (Respondents) v CIty of Charleston (Appellants) 



Dear Counsel 

The record In the above case has been revIewed and the tIme allotment for oral 
argument for thIs case IS as follows 

Appellants 10 mInutes 

Respondents 10 mInutes 

Appellants In Reply 5 mInutes 

ThIs case IS scheduled for heanng on Thursday, November 3, 2011 at 10 00 am 

Very truly yours, 

Damel E Shearouse, Clerk 

By !JO}A~ IX ~pk( Jl-~ 
Admlmstratlve AssIstant 

DES/dmh 
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DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To G Trenholm Walker Esquire 
Lindsay K Smith-Yancey Esquire 
Daniel S McQueeney Jr Esquire 
Katie F Monoc Esquire 

From Daniel E Shearouse 

Date August 29 2011 

RE November Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the follOWing case(s) Will probably be reached for hearing at the November 2011 term of 
the South Carolina Supreme Court Our records Indicate that you are counsel of record In one or more 
of these case( s) 

Court Will meet the days of November 1 2 3 15 and 16 Please notify thiS office In writing prior 
to September 6 2011 as to any scheduling conflicts for the November term and any changes or 
additions of counsel that should be made to the record for the purpose of argument If you do have a 
scheduling conflict please adVise as to the speCifiC nature of the conflict 

HistOriC Charleston v City Charleston 
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DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To Frances I Cantwell Esquire 

From Daniel E Shearouse 

Date August 29 2011 

RE November Preliminary list 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules thiS IS to 
adVise that the follOWing case(s) Will probably be reached for heanng at the November 2011 term of 
the South Carolina Supreme Court Our records indicate that you are counsel of record In one or more 
of these case( s) 

Court will meet the days of November 1 2 3 15 and 16 Please notify thiS office In wntlng pnor 
to September 6 2011 as to any scheduling conflicts for the November term and any changes or 
additions of counsel that should be made to the record for the purpose of argument If you do have a 
scheduling conflict please adVise as to the specific nature of the conflict 

Hlstonc Charleston v City Charleston 
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DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To Edward K Pritchard III Esquire 
Samla H Nettles Esquire 

From Daniel E Shearouse 

Date August29 2011 

RE November Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules thiS IS to 
adVise that the following case(s) will probably be reached for hearing at the November 2011 term of 
the South Carolina Supreme Court Our records indicate that you are counsel of record In one or more 
of these case( s) 

Court will meet the days of November 1 2 3 15 and 16 Please notify thiS office In writing prior 
to September 6 2011 as to any scheduling conflicts for the November term and any changes or 
additions of counsel that should be made to the record for the purpose of argument If you do have a 
scheduling conflict please adVise as to the specific nature of the conflict 

Hlstonc Charleston V City Charleston 
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CLERK OF COURT 
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From Daniel E Shearouse 

Date August 29 2011 

RE November Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the following case( s) Will probably be reached for heanng at the Novem ber 2011 term of 
the South Carolina Supreme Court Our records indicate that you are counsel of record In one or more 
of these case(s) 

Court Will meet the days of November 1 2 3 15 and 16 Please notify this office In wntlng pnor 
to September 6 2011 as to any scheduling conflicts for the November term and any changes or 
additions of counsel that should be made to the record for the purpose of argument If you do have a 
scheduling conflict please adVise as to the specific nature of the conflict 

Hlstonc Charleston v City Charleston 



r- PRITCHARD & ELLIOTT, LLC 
~ ATTORNEYS AND COUNSELORS AT LAW 

WI Iter s Email eprttchard@prttchm d ellIOtt com 

May 9,2011 

The Honorable Damel I: Shearhouse 
Clelk of Court, Supreme Court of South Carohna 
Post Office Box 11330 
ColumbIa, SC 29211 

Post Office Box 630 I Charleston SC 29402 

129 Broad Street I Charleston SC 29401 

Tel (843) 722 3300 I Fax (843) 722 3379 

RE Historil Charkston FoundatIOn and l>reservahon Soulty of Charkston v 
1 he City of Charleston, The City of Charle~ton Board of Zonmg Appeals­
Zonmg and Library A~~ocIates, LLC 
Case No 2007-CP-IO-4692 

Dear MI Shearhouse 

I:nclosed herewIth, please find an ong111al and fourteen (14) copIes of the Respondent:, 
Jomt Fmal Bne! 111 connectlOn wIth the above-referenced matter Please return a filed-stamped 
copy of the same to me 111 the enclosed self-addressed, stamped envelope 

I am serv111g all counsel of record 111 thIS matter by copy of thIS letter and ItS enclosure 

WIth Wdnnest personal regards, I am 

Fnclosure 
CC frances I Cantwell, LsqUlre 

I lmothy A Dom111, LsqUlre 
G 1 renholm Walker, LsqUlre 

RECEIVED 
MAY 1 1 2011 

S C SUPREME COURT 

Yours very truly, 

Edward K Pntchard, III 



Law Offices 

Regan and Cantwell LLC 

William B Regan (Ret) 

Frances I Cantwell 

105 wappoo creek dnve 

sUite 1 a 

charleston sc 

29412 

tel 843 762 8282 

May 5,2011 

VIA COURIER 

Hon Damel E Shearouse 
Clerk, South Carolma Supreme Court 
1231 Gervais Street 
ColumbIa, South Carolma 29201 

RECBIVED 
MAY - 5 2011 

S.C, Supreme Court 

RE Hlstonc Charleston FoundatIOn, et al v CIty of Charleston, et al 
Supreme Court Case Trackmg No 2010-179087 
Case No 2007-CP-IO- 4692 

fax 843 762 8284 Dear Mr Shearouse 

email fcantwell@blrch net 

tmontelro@blrch net 

In regard to the above, enclosed please find the followmg 

a) An ongmal and fourteen (14) copIes of Appellants' Jomt Fmal Bnef, 

b) An ongmal and fourtren (14) copIes of Appellants' Jomt Fmal Reply 
Bnef, and 

c) An ongmal and fourteen (14) copIes of the Record on Appeal 

Also enclosed are the CertIficates of ServIce of the Bnefs on Counsel 

Due to the SIze of the Record, the above referenced documents are contamed m 
five separate boxes Box 1 contams the Bnefs, the unbound ongmal Record, 
and two copIes of the bound Record The remammg boxes each contam three 
(3) bound copIes of the Record 

Please let me know If you need anythmg further from me 

WIth kmd regards, I am, 

Yours truly, 

Frances I Cantwell 
FIC/tnn 
Enclosures (above-referenced documents m 5 boxes) 



cc G Trenholm Walker, Esq (w/enc1s) 
LmdsayK SmIth-Yancey, Esq (w/enc1s) 
Edward K Pntchard, III, Esq (w/enc1s) 
Samia H Nettles, Esq (w/enc1s) 
TImothy A Domm, Esq (w/enc1s) 



\!rbe ~upreme QCourt of ~outb QCaroltna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

Edward K Pntchard, III, EsqUlre 
SamIa H Nettles, EsqUlre 
Pntchard & EllIott, LLC 
129 Broad Street 
Charleston, SC 29401 

G Trenholm Walker, EsqUlre 
Lmdsay K SmIth-Yancey, EsqUlre 
Damel S McQueeney, Jr, EsqUlre 
KatIe F Monoc, EsqUlre 
Pratt-Thomas & Walker, PA 
P 0 Drawer 22247 
Charleston, SC 29413-2247 

May 5, 2011 

Re Histonc Charleston v CIty Charleston 

Dear Counsel 

Enclosed IS the order Issued m the above entItled matter 

Very truly yours, 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

-----QD2Z;: 
'" 

CLERK 

DES/dmh 

Enclosure 
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cc Frances I Cantwell, EsqUIre 
TImothy A Domm, EsqUIre 
The Honorable Tanya Gee 
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mbe ~upreme <!Court of ~outb <!Caroltna 

Hlstonc Charleston FoundatIOn 
and PreservatIOn SocIety of 
Charleston, 

v 

The CIty of Charleston, The 
CIty of Charleston CIty CouncIl 

Respondents, 

and LIbrary AssocIates, LLC, Appellants 

ORDER 

Respondents move to transfer thIS case to the Court of Appeals 
) 

pursuant to Rule 204(a), SCACR Appellants oppose the motIOn The 

motIon IS denIed However, we hereby certIfy the appeal In Hlstonc 

Charleston FoundatIOn and PreservatIon SOCIety of Charleston v The CIty of 

Charleston, The CIty of Charleston Board of Zonmg Appeals - Zomng, and 

LIbrary ASSOCIates, LLC, currently pendmg In the Court of Appeals, to thIS 

Court pursuant to Rule 204(b), SCACR 

IT IS SO ORDERED 

C. J 



Columbia, South ~earohna 
r 

May 5, 2011 "­
\ 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

MIkell R Scarborough, Master-In-EqUIty 

Case No 2007-CP-IO-4692 

HISTORIC CHARLESTON FOUNDATION and 
PRESERVATION SOCIETY OF CHARLESTON, 

v 

THE CITY OF CHARLESTON, THE CITY OF CHARLESTON 
CITY COUNCIL, and LIBRARY ASSOCIATES, LLC, 

RECEIVED 
MAR 1 4 2011 

S C Supreme Court 

Respondents, 

Appellants 

RESPONDENTS' JOINT MOTION TO TRANSFER CASE TO THE SOUTH CAROLINA 
COURT OF APPEALS 

Respondents Histonc Charleston FoundatIOn and PreservatIOn SOCIety of Charleston 

("Respondents") hereby move the Court to transfer the above captIOned case to the South 

CarolIna Court of Appeals on the ground that appellate JunsdictIOn lIes ImtIally WIth the South 

Carolma Court of Appeals, not the Supreme Court of South CarolIna 

"In the event that the notIce of appeal IS filed m the wrong appellate court, the appellate 

court m WhICh the matter IS filed shall Issue an order transferrmg the case to the appropnate 

appellate court" Rule 204(a), SCACR Pursuant to Rule 203(d)(I)(A), SCACR, WIth the 

exceptIOn of a number of speCIfied cases m WhICh exclUSIve appellate JunsdictIOn IS vested m the 

I 
Supreme Court of South CarolIna, the notIce of appeal should be filed WIth the Clerk of the 

South Carolma Court of Appeals 
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WhIle Appellants have not explamed why they filed thIS appeal m the Supreme Court of 

South Carolma, It IS antIcIpated that Appellants wIll contend the final Judgment of the master 

mvolves "a challenge on state or federal grounds to the constItutIOnahty of a state law or county 

or mumcIpal ordmance where the prIncIpal Issue IS one of the constItutIOnahty of the law or 

ordmance, provIded, however, m any case where the Supreme Court finds that the constItutIOnal 

Issue raIsed IS not a sIgmficant one, the Supreme Court may transfer the case to the Court of 

Appeals" See Rule 203(d)(I)(A)(1l), SCACR, S C Code Ann §14-8-200(b)(3) 

In thIS case, the master mvahdated a zonmg ordmance passed by the CIty of Charleston, 

through ItS CIty CouncIl, on the ground that the CIty CouncIl's adoptIOn of the ordmance was 

arbItrary and constItuted Illegal spot zomng (Order) Appellants' ImtIaI brIef, filed prevIOusly 

wIth thIS Court, framed the Issues on appeal as follows 

I DId the trIal Judge err m holdmg that the actIOns of the 
Charleston CIty CouncIl m enactmg Ordmance 2007 -14 7 
constItute Illegal spot zonmg? 
II Does the reasomng of the Order of the trIal Judge comport WIth 
prInCIples apphcable to the reVIew of a legIslatIve declSlon? 

Thus, Appellants raIsed no sIgmficant constItutIOnal Issues m theIr brIef, whIch does not CIte to 

the state or federal constItutIOns Moreover, other appeals mvolvmg SImIlar Issues have been 

resolved first by the South Carohna Court of Appeals, then, If necessary, thIS Court See, e g, 

Rest Row Assocs V Horry County, 335 S C 209, 215, 516 S E 2d 442, 445- 46 (1999), La 

Qumta Motor Inns, Inc V GreenvIlle County Bd of Zomng Appeals, 279 S C 598, 310 S E 2d 

438 (Ct App 1983), HeIlker v Zonmg Board of Appeals, 346 S C 401,552 S E 2d 42 (Ct App 

2000), Gurgamous v CIty of Beaufort, 317 S C 481, 454 S E 2d 912 (Ct App 1995), Colbert v 

Krawcheck, 299 S C 299, 384 S E 2d 710 (1989), HarbIt v CIty of Charleston, 382 S C 383, 

675 S E 2d 776 (Ct App 2009) 
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Appellants' attempt to "leap frog" the South Carolma Court of Appeals and seek JudIcial 

reVIew m thIS Court also prejUdICeS Respondents Appellant LIbrary Associates, LLC, (the 

"Developer") owns a parcel of real property lymg on Marlon Square m the heart of downtown 

Charleston (Order, p 2, ~3)- The portIOn of thIS property adjacent to the hlstonc Old CItadel 

on Manon Square was lImIted to a heIght of 55 feet pnor to Developer's acqulSltIOn of thIS 

property, however, the Developer sought to bUIld a hotel standmg 105 feet on the property 

(Order, p 2, ~8) 

To faCIlItate the development of a hotel much larger than the underlymg zonmg 

classIficatIon allowed, the Developer ongmally apphed to the CIty of Charleston's Board of 

Zonmg Appeals-Zomng ("BZA-Z") for a vanance, WhICh the BZA-Z granted (Order, pp 2-3, 

~~10-11) Respondents appealed the BZA-Z's declSlon to the Court of Common Pleas (Order 

p 3, ~14) 

In an effort to aVOId havmg to htIgate Respondents' appeal of the BZA-Z's declSlon, the 

CIty decIded to rezone the property As the master recogmzed m the order on appeal m the 

present case "Th e tnal testImony that the CIty supported the rezonmg as a way to aVOId 

htIgatIon and game playmg heavIly supports PlamtIffs' argument" that "the pnmary purpose of 

the rezonmg was to subvert the PlamtIffs' nghts to JUdICial reVIew of the VarIance DeclSlon m an 

effort to cure deficIencIes m the Vanance DecIsIon" (Order p 7, ~~5-7) 

The lower court ultImately upheld the vanance granted by the BZA-Z and, m a separate, 

subsequent order, overturned the zomng ordmance (Order) Respondents' appealed the lower 

court's declSlon affirmmg the vanance, and that case IS currently pendmg m the South Carolma 

Court of Appeals Appellants subsequently appealed the master's declSlon overturnmg the 

zonmg ordmance to thIS Court, WhICh essentIally permIts Appellants' declSlon on the zonmg 
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ordmance to be finally adjudIcated before the Respondents' appeal relatmg to the vanance 

EssentIally, thIS would reward Appellants for what the master charactenzed as "game playmg " 

(Order, p 7, ~6) 

Based on the foregomg, Respondents would respectfully request that thIS Court enter an 

order transfernng thIS appeal to the South Carohna Court of Appeals 

(\ 

Charleston, South Carohna 
March 11,2011 

4 

Lmdsay K SmIth-Yancey 
Damel S McQueeney, Jr 
KatIe F Monoc 
Pratt-Thomas Walker, P A 
P 0 Drawer 22247 
Charleston, SC 29413-2247 
(843) 727-2208 

Alto e t~lPpellant 
Pres rv f Ii lety of arleston 

Edward K Pntchar 
SamIa H Nettles 
Pntchard & Elhott, LLC 
129 Broad Street 
Charleston, SC 29401 
(843) 722-3300 
Attorneys for Appellant 
Hlstonc Charleston F oundatlOn 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

MIkell R Scarborough, Master-In-EqUIty 

Case No 2007-CP-I0-4692 

HISTORIC CHARLESTON FOUNDATION and 
PRESERV A TION SOCIETY OF CHARLESTON, 

( 

THE CITY OF CHARLESTON, THE CITY 
OF CHARLESTON CITY COUNCIL and 
LIBRARY ASSOCIATES, LLC, 

v 

PROOF OF SERVICE 

Respondents, 

Appellants 

I hereby certIfy that I served a true and correct copy of Respondents' Jomt MotIon to 
Transfer Case to the South CarolIna Court of Appeals on thIS 11th day of March, 2011 VIa 
Umted States Mall, postage prepaid, upon the followmg counsel of record 

TImothy A Domm, Esq 
Clawson & Staubes, LLC 
126 Seven Farms Dnve, SUIte 200 
Charleston, SC 29492-7595 

Frances I Cantwell, Esq 
Regan & Cantwell, LLC 
105 Wappoo Creek Dnve, SUIte I-A 
Charleston, SC 29412 

RECBIVED 
MAR 1 4 20" 

S C SUPREME COURt" 

/ 

I-~"" 

JaI\stSege 
Paralegal to D McQueeney, Jr 
Pratt-Thomas Walker, P A 
Post Office Drawer 22247 
Charleston, South Carohna 29413-2247 



RECEIVED 
APR 0 1 2011 

S C SUPREME COURT 

THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Hon MIkell R Scarborough, Master-m-EqUIty 

Case No 2007-CP-IO-4692 

Histonc Charleston FoundatIOn and 
Preservation SocIety of Charleston, 

The CIty of Charleston, The CIty of Charleston 
City CouncIl and LIbrary AssocIates, LLC 

v 

RETURN TO MOTION TO REMAND 

Appellants oppose the motion to transfer thIS case to the Court of Appeals 

Respondents, 

Appellants 

ThIS case IS an appeal from an order of the lower court mvalIdatmg a zomng ordmance 

ratified by the Charleston CIty CouncIl The ordmance rezoned a portIOn of the property located 

at 404 Kmg Street to allow for the parcel to be subject to a umform heIght regulatIOn Pnor to 

the rezonmg, the parcel was subject to two heIght dIstncts One dIstnct allowed a heIght up to 

105 feet over approxImately 60% of the SIte The other allowed a heIght of 50 feet over the 

remamder The ordmance rezoned the portIOn of the property subject to the 50 foot heIght 

lImItatIOn to conform to the heIght already allowed on a majonty of the SIte The ordmance was 

mvalIdated by the lower court solely on the baSIS of spot zonmg 



ThIS Court has long held that a zomng decIsIOn wIll not be dIsturbed unless there IS a 

clear vIOlatIOn of a cItIzen's constItutIOnal nghts Knowles v CIty of AIken, 305 S C 219,224, 

407 S E 2d 639,642 (1991) (Zomng IS a leg1slat1ve act Wh1Ch w1ll not be mterfered wlfh by the 

courts unless there 1S a clear vlOlatlOn of clf1zen s constlfutlOnal nghts Courts have no 

prerogat1ve to pass upon the w1sdom of the mumc1palzty s dec1slOn unless that dec1slOn 1S so 

unreasonable so as to 1mpazr or destroy c1tlzen s constlfutlOnal nghts (c1tatlOns om1tted)) 

Thus, whether CIty CouncIl's declSlon to rezone the property resulted m an Impamnent or 

destructIOn of Respondents' constItutIonal nghts IS not Just a "sIgmficant" Issue m the case, It IS 

ultImately the only Issue m the case 

Respondents alleged a number of causes of actIOn m theIr complamt, but the only one 

they tned was that of spot zonmg To succeed, It was mcumbent that they prove a clear vIOlatIOn 

of theIr constItutIOnal nghts Respondents' entItlement to relIef IS bottomed on such proof The 

assertIOn that thIS Issue IS not sIgmficant IS tantamount to contendmg that proof of an essentIal 

element of a cause of actlon IS not all that Important 

It IS not dIfficult to read between the lmes The Record m thIS case reveals that smce 

2006 Respondents have mitIated laWSUIts contestmg VIrtually every approval obtamed by 

Appellant LIbrary ASSOCiates m ItS effort to construct a hotel One case has already been deCIded 

by the Court of Appeals Histonc Charleston FoundatIOn and PreservatIOn SOCIety v The City of 

Charleston, The CIty of Charleston Board of Zonmg Appeals-Zonmg and LIbrary ASSOCIates, 

LLC, UnpublIshed OpmIOn No 2008 - UP - 252 (S C Ct App) SubmItted May 1, 2008 -

FlIed May 7,2008, WIthdrawn, SubstItuted and Refiled August 1,2008, cert demed Another IS 

pendmg there now Histonc Charleston FoundatIOn and PreservatIOn SOCIety of Charleston v 

The CIty of Charleston, The CIty of Charleston Board of Zonmg Appeals - Zomng and LIbrary 



ASSOcIates, LLC, appeal fonn Charleston County, Case No 07-CP-10-00451 Here, man 

apparent effort to perpetuate further delay, Respondents attempt to mmImIze the sIgmficance of 

the central element m thIS case upon WhICh theIr relIef IS predIcated, that bemg whether theIr 

constltutIOnal nghts were vIOlated Respondents' contentIOn that thIS Court decIdmg thIS case m 

the first mstance prejUdICeS them makes no sense, unless the underlymg purpose m seekmg to 

havmg thIS matter transferred to the Court of Appeals IS to buy tlme 

ThIS case IS properly before thIS Court and should remam so SCACR, Rule 

203(d)(1)(A)(1l) provIdes an ordmance mvalIdated on constltutIOnal grounds should be revIewed 

by the thIS Court unless thIS Court finds the constltutIOnalIssue not to be sIgmficant In thIS case, 

to affirm the order of the lower court, the appellate court WIll have to find that the actlons of CIty 

CouncIl were so unreasonable so as to be m derogatIOn of Respondents' constltutIOnal nghts 

ThIS findmg, bemg central to Respondents' entltlement to relIef, can hardly be charactenzed as 

mSIgmficant 

Charleston, South Carolma 

March 30, 2011 
Frances I Cantwell, Esq 
Regan and Cantwell, LLC 
105 Wappoo Creek Dnve, Smte I-A 
Charleston, South Carolma 29412 
Tel 843-762-8282 
Fax 843-762-8284 

Attorney for Appellant, 
LIbrary AssocIates, LLC 



Charleston, South Carolma 

March 30, 2011 

4~ It D~ &j ft ~/~ 
TImothy I\. Domm, Esq 
Clawson & Staubes, LLC 
126 Seven Farms Dnve, SUite 200 
Charleston, South Carolma 29492-8144 
Tel 577-2026 
Fax 722-2867 

Attorney for Appellants CIty of Charleston 
and the CIty of Charleston CIty CouncIl 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Hon MIkell R Scarborough, Master-m-Eqmty 

Case No 2007-CP-10-4692 

Histonc Charleston FoundatiOn and 
PreservatiOn SocIety of Charleston, 

The City of Charleston, The CIty of Charleston 
City Council and LIbrary AssocIates, LLC 

v 

CERTICATE OF SERVICE 

( 

Respondents, 

Appellants 

The underSIgned certifies that on the 30th day of March, 2011, a true and correct copy of 

the Appellants' Return to MotiOn to Remand was placed m an envelope wIth first class postage 

prepaid and affixed thereto and mailed to the followmg 

Attorneys for Histonc Charleston FoundatiOn 
Edward K Pntchard, III, Esq 
Samia H Nettles, Esq 
Pntchard & Elhott, LLC 
POBox 630 
Charleston, South Carolma 29402 

Attorneys for PreservatiOn SOCiety of Charleston 
G Trenholm Walker, Esq 
Lmdsay K SmIth-Yancey, Esq 
Pratt-Thomas Walker, PA 
P 0 Drawer 22247 
Charleston, South Carolma 29413-2247 



Charleston, South Carohna 

March 30, 2011 

~-4b~K&e:J 
Theda R MonteIro, Legal AssIstant 
Regan and Cantwell, LLC 
105 Wappoo Creek Dnve, SUIte I-A 
Charleston, South Carolma 29412 
Tel 843-762-8282 
Fax 843-762-8284 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

MIkell R Scarborough, Master-In-EqUIty 

Case No 2007-CP-IO-4692 

HISTORIC CHARLESTON FOUNDATION and 
PRESERVATION SOCIETY OF CHARLESTON, 

v 

THE CITY OF CHARLESTON, THE CITY OF CHARLESTON 
CITY COUNCIL, and LIBRARY ASSOCIATES, LLC, 

Respondents, 

Appellants 

RESPONDENTS' JOINT REPLY TO APPELLANTS' RETURN TO RESPONDENTS' JOINT 
MOTION TO TRANSFER CASE TO THE SOUTH CAROLINA COURT OF APPEALS 

Respondents Histonc Charleston FoundatIOn and PreservatIOn SOCIety of Charleston 

("Respondents") hereby submIt the followmg Jomt reply m support of theIr motion to transfer 

thIS appeal to the South Carolma Court of Appeals 

ImtIally, Appellants contend that thIS case mvolves sIgmficant constitutIOnal Issues, 

referencmg the depnvatIOn of Respondents constitutIOnal nghts assOCIated WIth theIr attempt to 

spot zone the property located at 404 Kmg Street WhIle Respondents concede that the spot 

zomng m thIS case mvolves a depnvatIOn of theIr constItutIOnal rights, thIS appeal mvolves few, 

If any, constitutIOnal Issues Appellants, who are tasked WIth settmg forth the statement of Issues 

on appeal pursuant to Rule 208(b)(1)(B), SCACR, raised no sIgmficant constitutIOnal arguments, 

mstead contendmg sImply that theIr rezonmg of the property should be upheld 



Moreover, there IS absolutely no legal support for the proposItIOn necessanly advanced 

by Appellants that the Supreme Court of South CarolIna has exclusIve appellate jUnSdIctIOn over 

all appeals m WhICh a party alleges that a local government zonmg decIsIOn ImpaIred or 

destroyed the party's constItutIOnal nghts To the contrary, sImIlar Issues have been heard and 

deCIded by the South Carolma Court of Appeals before bemg addressed by thIS Court See, e g , 

HarbIt v CIty of Charleston, 382 S C 383, 675 S E 2d 776 (Ct App 2009) (addressmg whether 

CIty'S deCISIOn m refusmg to rezone area was so unreasonable as to ImpaIr or destroy the 

property owner's constItutIOnal nght), Bear Enterpnses v County of GreenvIlle, 319 S C 137, 

459 S E 2d 883 (Ct App 1995) (addressmg whether county's deCISIOn refusmg to rezone area 

was so unreasonable as to ImpaIr or destroy the property owner's constItutIOnal nghts), Lenardls 

V CIty of GreenvIlle, 316 S C 471,450 S E 2d 597 (Ct App 1994) There IS no reason to have 

the Supreme Court of South Carolma be the exclusIve appellate court WIth jUnSdIctIon over 

appeals relatmg to zomng deCISIOns, as the procedural hIstory of prevIOUS cases recogmzes 

Nor are Respondents attemptmg to "perpetuate further delay" as Appellants assert m theIr 

return Instead, as the master recogmzed, Respondents are seekmg to vmdIcate theIr nght to 

challenge the master's declSlon grantmg a vanance to Appellants m the face of Appellants' 

efforts to CIrcumvent that challenge by SImply rezonmg the property and movmg theIr appeal of 

that rezomng deCISIOn ahead of Respondents' appeal of the vanance As the master emphasIzed 

m the very order Appellants are now appealIng "The tnal testImony that the CIty supported the 

rezonmg as a way to aVOId lItIgatIOn and game playmg heavIly supports PlamtIffs' argument" 

that "the pnmary purpose of the rezonmg was to subvert the PlamtIffs' nghts to JUdICIal reVIew 

of the Vanance DeCISIOn m an effort to cure deficIencIes m the Vanance DecIsIOn" (Order p 7, 

~~5-7) 

2 



To permIt thIS appeal to contmue forward m the Supreme Court of South Carolma m an 

attempt to aVOId the heanng of Respondents' appeal of the vanance declSlon would not serve the 

ends of JustIce and would reward what the master charactenzed as Appellants' "game-playmg" 

(Order p 7, ~6) Accordmgly, Respondents respectfully request that theIr motlon to transfer be 

granted 

Charleston, South Carolma 
Apnlll,2011 

3 

G Trenholm Walker 
Lmdsay K SmIth-Yancey 
Damel S McQueeney, Jr 
Katle F Monoc 
Pratt-Thomas Walker, P A 
P 0 Drawer 22247 
Charleston, SC 29413-2247 
(843) 727-2208 
Attorne/s for Appellant 
p'[a on clety of Charleston 

SamIa H Nettles 
Pntchard & EllIott, LLC 
129 Broad Street 
Charleston, SC 29401 
(843) 722-3300 
Attorneys for Appellant 
Histonc Charleston FoundatIOn 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

MIkell R Scarborough, Master-In-EqUIty 

Case No 2007-CP-I0-4692 

HISTORIC CHARLESTON FOUNDA nON and 
PRESERV ATION SOCIETY OF CHARLESTON, 

THE CITY OF CHARLESTON, THE CITY 
OF CHARLESTON CITY COUNCIL and 
LIBRARY ASSOCIATES, LLC, 

v 

PROOF OF SERVICE 

Respondents, 

Appellants 

I hereby certIfy that I served a true and correct copy of Respondents' Jomt Reply to 
Appellants' Return to Respondents' Jomt Motion to Transfer Case to the South Carohna Court of 
Appeals on thIS 11 th day of Apnl, 2011 VIa Umted States Mall, postage prepaid, upon the 
followmg counsel of record 

TImothy A Domm, Esq 
Clawson & Staubes, LLC 
126 Seven Farms Dnve, SUIte 200 
Charleston, SC 29492-7595 

Frances I Cantwell, Esq 
Regan & Cantwell, LLC 
105 Wappoo Creek Dnve, SUIte I-A 
Charleston, SC 29412 

.RECEIVED 
APR 1 a 2011 ( 

S C SUPREME COUF/T 

Paralegal to Damel ueeney, Jr 
Pratt-Thomas Walker, P A 
Post Office Drawer 22247 
Charleston, South Carohna 29413-2247 



Law Offices 

Regan and Cantwell LLC 

William B Regan (Ret) 

Frances I Cantwell 

105 wappoo creek dnve 

sUite 1 a 

charleston sc 

29412 

tel 843 762 8282 

fax 8437628284 

email fcantwell@blrch net 

tmontelro@blrch net 

Apn119,2011 

Hon Damel E Shearouse 
Clerk, South Carolma Supreme Court 
POBox 11330 
ColumbIa, South Carolma 29211 

RE rllswnl" Chaneswn FoundatIon, et al v CIty ofCnarieston, et at 
Case Trackmg No 2010-179087 
Case No 2007-CP-10- 4692 

Dear Mr Shearouse 

In regard to the above, enclosed please find a CertIficate of ServIce of the 
Record on Appeal m the above matter on opposmg Counsel 

WIth kmd regards, I am, 

Yours truly, 

Frances I Cantwell 

FIC/trm 

Endosure!' 

cc G Trenholm Walker, Esq (w/encls) 
Lmdsay K SmIth-Yancey, Esq (w/encls) 
Edward K Pntchard, III, Esq (w/encls) 
SamIa H Nettles, Esq (w/encls) 
TImothy A Domm, Esq (w/o encl ) 



• 
THE STATE OF SOUTH CAROLINA 

In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Hon MIkell R Scarborough, Master-m-EqUIty 

Case No 2007-CP-IO-4692 

Histonc Charlebton FoundatIOn and 
PreservatIOn SocIety of Charleston, 

The CIty of Charleston, The CIty of Charleston 
CIty CouncIl and LIbrary AssocIates, LLC 

v 

CERTIFICATE OF SERVICE 

Respondents, 

Appellants 

The undefSIgned certIfies that on the 19" day of Apn12011, a true and co~~9»\"-nP 
~~R ~ \ 110\\ 

the Record on Appeal was hand delIvered to the followmg 

Attorneys for Histonc Charleston FoundatIOn 
Edward K Pntchard, III, Esq 
SamIa H Nettles, Esq 
Pntchard & EllIott, LLC 
129 Broad Street 
Charleston, South Carohna 29401 

Attorneys for PreservatIOn SOCIety of Charleston 
G Trenholm Walker, Esq 
Lmdsay K SmIth-Yancey, Esq 
Pratt-Thomas Walker, PA 
16 Charlotte Street 
Charleston, South Carolma 294037 

SIGNATURE PAGE FOLLOWS 

~c. CO\J?-.\ 
S C S\lP?-'€ 



Charleston, South Carolma 

ApnI19,2011 

• 
-:J~lt~ 

Theda R MonteIro, Legal AssIstant 
Regan and Cantwell, LLC 
105 Wappoo Creek Dnve, Smte I-A 
Charleston, South Carolma 29412 
Tel 843-762-8282 
Fax 843-762-8284 



PRATT-THOMAS I WALKER 
PROFESSIONAL ASSOCIATION 

16 CHARLOTTE STREET 
CHARLESTON SC 29403 

PO DRAWER 22247 
CHARLESTON SC 294132247 

PHONE 8437272200 
FAX 8437272238 

WWWP TW COM 

(843) 727 2247 (dIrect dial) 
(843) 579 4811 (fax) 
JS@P tw com (e mall) 

The Honorable Damel E Shearouse 
Supreme Court Clerk 
POBox 11330 
ColumbIa, SC 29211 

Apnl 11,2011 

ATTORNEYS AT LAW 

E DOUGLAS PRATT THOMAS 

G TRENHOLM WALKER 

W ANDREW GDWDER JR 

JON L AUSTEN 

LINDSAY K SMITH YANCEY ISC NCI 

CLAYTON B McCUllOUGH 

THOMAS H HESSE ISC GAl 

IAN W FREEMAN ISC CAl 

FRANCIS MERVIN" ISC MAl 

DANIEL S McQUEENEY JR 

JAMIE A KHAN 

KATHLEEN FOWLER MDNDC 

RBCBIVED 
At'~ 1 3 2011 

S C SUPREME COURT 

RE Hlstonc Charleston FoundatIOn v CIty of Charleston 

Dear Mr Shearouse 

Please find enclosed an ongmal and SIX copIes of Respondents' Jomt Reply to 
Appellants' Return to Respondents' Jomt MotIon to Transfer Case to the South CarolIna Court of 
Appeals As eVIdenced by the enclosed Proof of ServIce, I am servmg counsel for the Appellants 
WIth a copy of the reply 

Thank you for your courteSIes If you have any questIOns, please do not heSItate to 
contact me at (843) 727-2247 

Jas 
enclosures 

c TImothy A Domm, Esq 
Frances I Cantwell, Esq 

Very truly yours, 

( I 

Jahet;Sege 
Pa't{tegal to Da S McQueeney, Jr 



\rrbe supreme ~ourt of soutb ~arollna 

Histonc Charleston FoundatIOn 
and PreservatIOn SocIety of 
Charleston, 

v 

The CIty of Charleston, The 
CIty of Charleston CIty CouncIl 

Respondents, 

and LIbrary AssocIates, LLC, Appellants 

The Honorable MIkell R Scarborough 
Charleston County 

Tnal Court Case No 2007-CP-10-04692 

ORDER 
( 

The request for an extensIOn to serve and file a Reply to the Return to 

Respondent's JOInt MotIon to Transfer Case to the SC Court of Appeals IS 

granted and extended untIl Apnl 11, 2011 

IT IS SO ORDERED 

~ .... 
Columbia, Soliih Carolma 

I 
Apnl4,2011 

JEAN H TOAL, CHIEF JUSTICE 

BY \QJ)=:S---
CLERK 



cc Frances I Cantwell, EsqUIre 
TImothy A DomIn, EsquIre 
Edward K PrItchard, III, EsqUIre 
SamIa H Nettles, EsqUIre 
G Trenholm Walker, EsquIre 
Lmdsay K SmIth-Yancey, EsquIre 
DanIel S McQueeney, Jr , EsquIre 
KatIe F Monoc, EsquIre 

\ 



PRATT-THOMAS I WAlKER 
PROFESSIONAL ASSOCIATION 

16 CHARLOTTE STREET 
CHARLESTON SC 29403 

PO DRAWER 22247 
CHARLESTON SC 294132247 

PHONE 8437272200 
FAX 8437272238 

WWWP TW COM 

(843) 7272256 (direct dial) 
(843) 579 4811 (fax) 
dsm@p tw com (e mail) 

The Honorable DanIel E Shearouse 
Supreme Court Clerk 
POBox 11330 
Columbia, SC 29211 

Apnll,2011 

RE Histonc Charleston FoundatIOn v CIty of Charleston 
Appeal from Charleston County Court of Common Pleas 
CIA No 2007-CP-I0-4692 

Dear Mr Shearouse 

ATTORNEYS AT LAW 

E DOUGLAS PRATT THOMAS 

G TRENHOLM WALKER 

W ANDREW GOWDER JR 

JON L AUSTEN 

LINDSAY K SMITH YANCEY ISC NCI 

CLAYTON B McCULLOUGH 

THOMAS H HESSE ISC GAl 

IAN W FREEMAN ISC CAl 

FRANCIS MERVIN IIISC MAl 

DANIEL S McQUEENEY JR 

JAMIE A KHAN 

KATHLEEN FOWLER MONOC 

Please be adVIsed that our firm represents Respondent PreservatIOn SOCIety of Charleston 
("PreservatIOn SOCIety") m the above-referenced appeal PreservatIOn SOCIety filed a Jomt 
motIon WIth Respondent Histonc Charleston FoundatIOn to transfer thIS case to the South 
Carolma Court of Appeals and Appellants have filed a return m opposItIon to that motIon 
Pursuant to the South Carohna Rules of Appellate PractIce, Respondents have untIl Apnl 4, 
2011, to file a reply to thIS return I am wntmg to request an extenSIOn of five (5) days for the 
servIce and fihng of Respondents' reply to Appellants' return There has been no prevIOUS 
request for an extenSIOn 

I have enclosed our firm's check for $2500 If anythmg further must be submItted to 
accomphsh the extenSIOn, please let me know Thank you for your consIderatIOn and attentIon to 
thIS matter 

WIth regards, I am, 

DSMJas 
enclosure 

c Timothy A Domm, Esq 
Frances I Cantwell, Esq 

Smcerely yours, 

ER,PA 



Law Offices 

Regan and Cantwell LLC 

Wilham B Regan (Ret) 

Frances I Cantwell 

105 wappoo creek drive 

sUite 1 a 

charleston sc 

29412 

tel 843 762 8282 

fax 843 762 8284 

email fcantwell@rblrch net 

tmontelro@blrch net 

March 30,2011 RECEIVBD 
APR 0 1 2011 

Hon Damel E Shearouse 
Clerk, South Carolma Supreme Court S ~ SUPREME COURT 
POBox 11330 
ColumbIa, South Carolma 29211 

RE Hlstonc Charleston FoundatIOn, et al v CIty of Charleston, et al 
Case Trackmg No 2010-179087 
Case No 2007-CP-I0- 4692 

Dear Mr Shearouse 

In regard to the above, enclosed please find an ongmal and SIX (6) copIes of the 
Appellants' Return to Motion to Remand Also, enclosed IS a CertIficate of 
ServIce on counsel 

Please let me know If you need anythmg further from me 

WIth kmd regards, I am, 

Yours truly, 

Frances I Cantwell 

FIC/trm 

Enclosures 

cc G Trenholm Walker, Esq (w/encl) 
Lmdsay K ~mlth-Yancey, Esq (w/encl) 
Edward K Pntchard, III, Esq (w/encl) 
Samla H Nettles, Esq (w/encl) 
TImothy A Domm, Esq (w/encl) 



mbe ~upreme <!Court of ~outb <!Caroltna 
I 

Histonc Charleston Foundation 
and PreservatIOn SocIety of 
Charleston, 

v 

The CIty of Charleston, The 
CIty of Charleston CIty CouncIl 

Respondents, 

and LIbrary AssocIates, LLC, Appellants 

The Honorable MIkell R Scarborough 
Charleston County 

Tnal Court Case No 2007-CP-I0-04692 

ORDER 

F or good cause havIng been shown, the time for servmg and filIng the 

Return to Motion to Transfer Case to the South CarolIna Court of Appeals m 

the above entitled matter IS hereby extended untIl March 31, 2011 

I IT IS SO ORDERED 

I ~ 

Columbia, SOLlth Carolma 
~ ...... 

I I 
March 24, 2011 

JEAN H TOAL, CHIEF JUSTICE 

BY~~ 
CLERK 



cc Frances I Cantwell, EsquIre 
TImothy A Domm, EsqUIre 
Edward K PrItchard, III, EsqUIre 
SamIa H Nettles, EsqUIre 
G Trenholm Walker, EsqUIre 
LIndsay K SmIth-Yancey, EsquIre 
DanIel S McQueeney, Jr , EsqUIre 
KatIe F Monoc, EsqUIre 



Law Offices 

Regan and Cantwell LLC 

William B Regan (Ret) 

Frances I Cantwell 

105 wappoo creek dnve 

sUite 1 a 

charleston sc 

29412 

tel 843 762 8282 

fax 843 762 8284 

email fcantwell@rblrch net 

tmontelro@blrch net 

March 21,2011 

Hon Damel E Shearouse 
Clerk, South Carolma Supreme Court 
POBox 11330 
ColumbIa, South Carolma 29211 

RE Hlstonc Charleston FoundatIOn, et al v CIty of Charleston, et al 
Case Trackmg No 2010-179087 
Case No 2007-CP-I0- 4692 

Dear Mr Shearouse 

In regard to the above, enclosed please find an ongma1, unbound and SIX (6) 
copIes of the Appellants' Mohon for ExtensIOn of TIme to file Return to Mohon 
for Remand, along wIth the $25 00 filmg fee Counsel for Respondents consent 
to the extensIOn 

Also, enclosed IS a CertIficate of ServIce on counsel 

Please let me know If you need anythmg further from me 

WIth kmc1 regards, I am, 

Yours tmly, 

Frances I Cantwell 

FIC/trm 

Enclosure 

RECEIVED 
MAR 23 2011 

S C SUPREME COURT 

cc G Trenholm Walker, Esq (w/encl) 
Lmdsay K SmIth-Yancey, Esq (w/encl) 
Edward K Pntchard, III, Esq (w/encl) 
SamIa H Nettles, Esq (w/encl) 
TImothy A Domm, Esq (w/encl) 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Hon MIkell R Scarborough, Master-m-EqUIty 

Case No 2007-CP-1O-4692 

Histonc Charleston FoundatIOn and 
PreservatIon SocIety of Charleston, 

The CIty of Charleston, The CIty of Charleston 
CIty CouncIl and Library Associates, LLC 

v 

MOTION FOR EXTENSION OF TIME 
TO RETURN TO MOTION FOR REMAND 

Respondents, 

Appellants 

The attorneys for the Appellants hereby move for a ten (10) day extensIOn, untIl, March 

31, 2011, by WhICh to file theIr Return to MotIon to Remand of Respondents 

The motIon IS necessItated due to counsels' workload 

Respondents' counsel consent to thIS motIon 

Charleston, South Carolma 

March 21, 2011 

RBCBIVBD 
M~K 23 lO" 

S C SUPREME COURT 

Respectfully submItted, 

Frances I Cantwell, Esq 
Regan and Cantwell, LLC 
105 Wappoo Creek Dnve, SUIte I-A 
Charleston, South Carolma 29412 
Tel 843-762-8282 
Fax 843-762-8284 

Attorney for Appellant, 
LIbrary ASSOCIates, LLC 



Clawson & Staubes, LLC 
126 Seven Farms Dnve, SUite 200 
Charleston, South Carolma 29492-8144 
Tel 577-2026 
Fax 722-2867 

Attorney for Appellants CIty of Charleston 
and the CIty of Charleston CIty CouncIl 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Hon MIkell R Scarborough, Master-m-EqUIty 

Case No 2007-CP-1O-4692 

Hlstonc Charleston FoundatIOn and 
PreservatIOn SOCIety of Charleston, 

The City of Charleston, The CIty of Charleston 
CIty CounCIl and LIbrary AssocIates, LLC 

v 

CERTICATE OF SERVICE 

RECEIVBD 
MAR 232011 

S C Supreme Court 
Respondents, 

Appellants 

The underSIgned certIfies that on the 21st day of March, 2011, a true and correct copy of 

the Appellants' MotIon for ExtenSIOn of TIme to Return to MotIon to Remand was placed m an 

envelope WIth first class postage prepaId and affixed thereto and maIled to the followmg 

Attorneys for Histonc Charleston FoundatIOn 
Edward K Pntchard, III, Esq 
Samia H Nettles, Esq 
Pntchard & Elhott, LLC 
POBox 630 
Charleston, South Carolma 29402 

Attorneys for PreservatIon SOCIety of Charleston 
G Trenholm Walker, Esq 
Lmdsay K SmIth-Yancey, Esq 
Pratt-Thomas Walker, PA 
P 0 Drawer 22247 
Charleston, South Carolma 29413-2247 



Charleston, South Carolma 

March 21,2011 

--:1UK~ 
Theda R MonteIro, Legal AssIstant 
Regan and Cantwell, LLC 
105 Wappoo Creek Dnve, Smte I-A 
Charleston, South Carolma 29412 
Tel 843-762-8282 
Fax 843-762-8284 



Law Offices 

Regan and Cantwell LLC 

Wilham B Regan (Ret) 

Frances I Cantwell 

105 wappoo creek dnve 

sUite 1 a 

charleston sc 

29412 

tel 843 762 8282 

fax 843 762 8284 

email fcantwell@rblrch net 

tmontelro@blrch net 

March 21,2011 

Hon DanIel E Shearouse 
Clerk, South CarolIna Supreme Court 
POBox 11330 
Columbia, South Carolma 29211 

RE Histonc Charleston FoundatIon, et al v CIty of Charleston, et al 
Case Trackmg No 2010-179087 
Case No 2007-CP-1O- 4692 

Dear Mr Shearouse 

In regard to the above, enclosed please find an ongmal, unbound copy of the 
Appellants' Jomt Reply Bnef Also, enclosed IS a CertIficate of ServIce on 
counsel 

Please let me know If you need anythmg further from me 

WIth kmd regards, I am, 

Yours truly, 

Frances I Cantwell 

FIC/trm 

Enclosure 

cc G Trenholm Walker, Esq (w/encl) 
Lmdsay K SmIth-Yancey, Esq (w/encl) 
Edward K Pntchard, III, Esq (w/encl) 
Samia H Nettles, Esq (w/encl) 
TImothy A Domm, Esq (w/encl) 

RECBIVED 
MAR 23 20" 

S C SUPREME COURT 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Hon MIkell R Scarborough, Master-m-EqUIty 

Case No 2007-CP-I0-4692 

Histonc Charleston FoundatIOn and 
PreservatIOn SOCIety of Charleston, 

The City of Charleston, The CIty of Charleston 
CIty CouncIl and LIbrary Associates, LLC 

v 

CERTIFICATE OF SERVICE 

Respondents, 

Appellants 

The undersIgned certIfies that on the 21 5t day of March, 2011, a true and correct copy of 

the Appellants' ImtIal Jomt Reply Bnefwas placed m an envelope WIth first class postage 

prepaId and affixed thereto and mailed to the followmg 

Attorneys for Histonc Charleston FoundatIon 
Edward K Pntchard, III, Esq 
Samia H Nettles, Esq 
Pntchard & Elhott, LLC 
POBox 630 
Charleston, South Carolma 29402 

Attorneys for PreservatIOn SOCIety of Charleston 
G Trenholm Walker, Esq 
Lmdsay K SmIth-Yancey, Esq 
Pratt-Thomas Walker, PA 
P 0 Drawer 22247 
Charleston, South Carolma 29413-2247 



Charleston, South Carolma 

March 21,2011 

=4U~ 
Theda R MonteIro, egal AssIstant 
Regan and Cantwell, LLC 
105 Wappoo Creek Dnve, SUIte I-A 
Charleston, South Carolma 29412 
Tel 843-762-8282 
Fax 843-762-8284 

--



PRATT-THOMAS I WALKER 
PROFESSIONAL ASSOCIATIO~ 

16 CHARLOTTE STREET 
CHARLESTON SC 29403 

PO DRAWER 22247 
CHARLESTON SC 294132247 

PHONE 8437272200 
FAX 843727 2238 

WWWP TW COM 

(843) 727 224 7 (direct dial) 
(843) 579 4811 (fax) 
JS@P tw com (e mail) 

The Honorable Damel E Shearouse 
Supreme Court Clerk 
POBox 11330 
ColumbIa, SC 29211 

March 11,2011 

ATTOUEYS AT LAW 

E DOUGLAS PRATT THOMAS 

G TRENHOLM WalKER 

W ANDREW GOWDER JR 

JON L AUSTEN 

LINDSAY K SMITH YANCEY ISC NCI 

CLAYTON B McCUllOUGH 

THOMAS H HESSE ISC GAl 

IAN W FREEMAN ISC CAl 

FRANCIS M ERVIN II ISC MAl 

DANiEl S McQUEENEY JR 

JAMIE A KHAN 

KATHI EEN FOWLER MONOC 

RE Histonc Charleston FoundatIOn v CIty of Charleston 

Dear Mr Shearouse 

Please find enclosed an ongmal and SIX copIes of Respondents' Jomt MotIon to Transfer 
Case to the South Carolma Court of Appeals, as well as our firm's check m the amount of$25 00 
to cover the reqUIred fihng fee As eVIdenced by the enclosed Proof of ServIce, I am servmg 
counsel for the Appellants WIth a copy of the motIon 

Thank you for your courteSIes If you have any questIOns, please do not heSItate to 
contact me at (843) 727-2247 

RECEIVED 
MAR 1 4: 1.0" 

S C SUPREME COURT 

Jas 
enclosures 

c Timothy A Domm, Esq 
Frances I Cantwell, Esq 

Very truly yours, 

/PRATT-THOMAS WALKER, P A 

cQueeney, Jr 



PRATT-THOMAS I WALKER 
PROFESSIONAL ASSOCIATION 

16 CHARLOTTE STREET 
CHARLESTON SC 29403 

PO DRAWER 22247 
CHARLESTON SC 294132247 

PHONE 8437272200 
FAX 843727 2238 

WWWP TW COM 

(843) 727 2247 (direct dial) 
(843) 5794811 (fax) 
JS@P tw com (e mall) 

The Honorable Damel E Shearouse 
Supreme Court Clerk 
POBox 11330 
Columbia, SC 29211 

March 11,2011 

RE Histonc Charleston FoundatIOn v CIty of Charleston 

Dear Mr Shearouse 

ATTORNEYS AT LAW 

E DOUGLAS PRATT THOMAS 

G TRENHOLM WALKER 

W ANDREW GOWDER JR 

JON L AUSTEN 

LINDSAY K SMITH YANCEY ISC NCI 

CLAYTON B McCULLOUGH 

THOMAS H HESSE ISC GAl 

IAN W FREEMAN ISC CAl 

FRANCIS M ERVIN II ISC MAl 

DANIEL S McQUEENEY JR 

JAMIE A KHAN 

KATHLEEN FOWLER MONOC 

Please find enclosed an ongmal and SIX copIes of Respondents' Jomt ImtIaI Bnef and 
DesIgnatIOn of Matter As eVIdenced by the enclosed Proof of ServIce, I am servmg counsel for 
the Appellants wIth a copy of the motIon 

Thank you for your courtesIes If you have any questIOns, please do not hesItate to 
contact me at (843) 727-2247 

~ lECEIVBD Very truly yours, 

MAR 142011 PRATT-THOMAS WALKER, P A 

I~O, SUPREME COURT 

Jas 
enclosures 

c TImothy A Domm, Esq 
Frances I Cantwell, Esq 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

MIkell R Scarborough, Master-In-EqUIty 

Case No 2007-CP-I0-4692 

HISTORIC CHARLESTON FOUNDATION and 
PRESERVATION SOCIETY OF CHARLESTON, 

THE CITY OF CHARLESTON, THE CITY 
OF CHARLESTON CITY COUNCIL and 
LIBRARY ASSOCIATES, LLC, 

v 

PROOF OF SERVICE 

RECEIVED 
MAR 14 2011 

S.C Supreme Court 

Respondents, 

Appellants 

I hereby certIfy that I served a true and correct copy of Respondents' Jomt ImtIal Bnef 
and DesIgnation of Matter on thIs 11th day of March, 2011 VIa Umted States Mall, postage 
prepaid, upon the followmg counsel of record 

Timothy A Domm, Esq 
Clawson & Staubes, LLC 
126 Seven Farms Dnve, SUIte 200 
Charleston, SC 29492-7595 

Frances I Cantwell, Esq 
Regan & Cantwell, LLC 
105 Wappoo Creek Dnve, SUIte I-A 
Charleston, SC 29412 

RECB1VBD 
MAR 1 4 20" 

S C SUPREME COURT 

Paralegal to DanIel Queeney, Jr 
Pratt-Thomas Walker, P A 
Post Office Drawer 22247 
Charleston, South Carolma 29413-2247 

( 



! " 

\!rbe $>upreme <!Court of $>outb <!Caroltna 

Hlstonc Charleston FoundatIOn 
and PreservatIon SocIety of 
Charleston, 

v 

The CIty of Charleston, The 
CIty of Charleston CIty Counctl 

Respondents, 

and LIbrary ASSOCIates, LLC, Appellants 

The Honorable MIkell R Scarborough 
Charleston County 

Tnal Court Case No 2007-CP-I0-04692 

ORDER 

J 

F or good cause shown, the request for an extenSIOn to serve and file the 
( 

Respondents' Jomt InItIal Bnef and DesIgnatIon of Matter IS granted and 

extended unttl March 11, 2011 

IT IS SO ORDERED 

JEAN H TOAL, CHIEF JUSTICE 

BYQ~ 
CLERK 

I 
ColumbIa, South~Carohna 

\ II 
March 8, 2011 ' 



cc Frances I Cantwell, EsquIre 
TImothy A DomIn, EsquIre 
Edward K Pntchard, III, EsquIre 
SamIa H Nettles, EsquIre 
G Trenholm Walker, EsquIre 
LIndsay K SmIth-Yancey, EsquIre 

/ 



PRATT-THOMAS I WALKER 
PROFESSIONAl ASSOCIATION 

16 CHARLOTTE STREET 
CHARLESTON SC 29403 

PO DRAWER 22247 
CHARLESTON SC 29413 2247 

PHONE 843727 2200 
FAX 843727 2238 

WWWP TW COM March 7, 2011 

ATTORNEYS AT LAW 

E DOUGLAS PRATT THOMAS 

G TRENHOLM WALKER 

W ANDREW GOWDER JR 

JON L AUSTEN 

LINDSAY K SMITH YANCEY ISC NCI 

CLAYTON B McCULLOUGH 

THOMAS H HESSE ISC GAl 

IAN W FREEMAN ISC CAl 

FRANCIS MERVIN IIISC MAl 

DANIEL S McDUEENEY JR 

JAMIE A KHAN 

(843) 727 2247 (direct dial) KATHLEEN FOWLER MONOC 

(843) 5794811 (fax) 
JS@P tw com (e mall) 

The Honorable Damel E Shearouse 
Supreme Court Clerk 
POBox 11330 
ColumbIa, SC 29211 

RE Hlstonc Charleston FoundatIOn v CIty of Charleston 

Dear Mr Shearouse 

Please find enclosed an ongmal and SIX copIes of Respondents' Mohon for an extensIOn 
for then Jomt mitIal bnefand desIgnatIon of matter, as well as our firm's check m the amount of 
$25 00 to cover the reqUIred fihng fee As eVIdenced by the enclosed Proof of ServIce, I am 
servmg counsel for the Appellants wIth a copy of the motIon 

Thank you for your courtesIes If you have any questIOns, please do not heSItate to 
contact me at (843) 727-2247 

Jas 
enclosures 

c TImothy A Domm, Esq 
Frances I Esq 

r 

Very truly yours, 

PRATT-THOMAS WALKER, PA 

/--\ ~ 

~~ 
Wegal to Damel S McQueeney, Jr 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

MIkell R Scarborough, Master-In-EqUIty 

Case No 2007-CP-I0-4692 

HISTORIC CHARLESTON FOUNDATION and 
PRESERVATION SOCIETY OF CHARLESTON, 

THE CITY OF CHARLESTON, THE CITY 
OF CHARLESTON CITY COUNCIL and 
LIBRARY ASSOCIATES, LLC, 

v 

Respondents, 

Appellants 

Respondents' Motlon for an ExtensIon of the TIme m WhIch to Serve and FIle 
Respondents' Jomt Imtial Bnef and DeSIgnatIOn of Matter 

Pursuant to Rule 263(b), SCACR, Respondents Histonc Charleston FoundatIOn and 

PreservatIOn SOCIety of Charleston (collectlvely "Respondents"), hereby move the Court for an 

extenSIOn of the tlme m WhICh to serve and file theIr Respondents' Jomt ImtIaI Bnef and 

DeSIgnatIOn of Matter Respondents request an extenSIOn from the current due date of Monday, 

March 7, 2011, to Fnday, March 11, 2011 The extenSIOn IS respectfully requested to 

accommodate Respondents' attorneys' busy schedule Appellants' counsel has graCIously 

consented to Respondents' request 

[sIgnatures on followmg page] 



Charleston, South Carolma 
March 7, 2011 

Respectfully submItted, 

Lmdsay K SmIth-Yanc y 
Damel S McQueeney, Jr 
KatIe F Monoc 
Pratt-Thomas Walker, P A 
P 0 Drawer 22247 
Charleston, SC 29413-2247 
(843) 727-2208 
Attorneys for Respondent 
PreservatIOn SocIety of Charleston 

Edward K Pntchard, I 
Samla H Nettles 
Pntchard & Elhott, LLC 
129 Broad Street 
Charleston, SC 29401 
(843) 722-3300 
Attorneys for Respondent 
Histonc Charleston FoundatIOn 

/ 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

MIkell R Scarborough, Master-In-EqUIty 

Case No 2007-CP-10-4692 

HISTORIC CHARLESTON FOUNDA nON and 
PRESERV A nON SOCIETY OF CHARLESTON, 

THE CITY OF CHARLESTON, THE CITY 
OF CHARLESTON CITY COUNCIL and 
LIBRARY ASSOCIATES, LLC, 

v 

PROOF OF SERVICE 

Respondents, 

Appellants 

I hereby certIfy that I served a true and correct copy of Respondents' MotIon for an 
ExtensIOn of the TIme m WhIch to Serve and FIle Respondents' Jomt ImtIal BrIef and 
DesIgnatIon of Matter on thIS 7th day of March, 2011 VIa Umted States Mall, postage prepaId, 
upon the followmg counsel of record 

TImothy A Domm, Esq 
Clawson & Staubes, LLC 
126 Seven Farms DrIve, SUIte 200 
Charleston, SC 29492-7595 

Frances I Cantwell, Esq 
Regan & Cantwell, LLC 
105 Wappoo Creek DrIve, SUIte I-A 
Charleston, SC 29412 

Janet Seg~ll J 
Paralegal W'Damel S c 
Pratt-Thomas Walker, P A 
Post Office Drawer 22247 
Charleston, South CarolIna 29413-2247 



I 

m:be ~upreme (lCourt of ~outb (!Caroltna 

'- Histonc Charleston FoundatIOn 
and PreservatIOn SocIety of 
Charleston, 

v 

The CIty of Charleston, The 
CIty of Charleston CIty CouncIl 

Respondents, 

and LIbrary Associates, LLC, Appellants 

The Honorable MIkell R Scarborough 
Charleston County 

Tnal Court Case No 2007-CP-10-04692 

ORDER 

F or good cause havmg been shown, the tIme for servIng and filIng the 

ImtIal Bnef of Respondents and DesIgnatIOn of Matter In the above entItled 

matter IS hereby extended untIl March 7, 2011 

IT IS SO ORDERED 

JEAN H TOAL, CHIEF JUSTICE 

BY Q-~\ 
CLERK 

ColumbIa, South CarolIna 

February 8, 2011 



cc Frances I Cantwell, EsquIre 
TImothy A DomIn, EsqUIre 
Edward K Pntchard, III, EsquIre 
Samia H Nettles, EsquIre 
G Trenholm Walker, EsquIre 
LIndsay K SmIth-Yancey, EsqUIre 

/ 



PRATT-THOMAS I WALKER 
PROFESSIONAL ASSOCIATION 

16 CHARLOTTE STREET 
CHARLESTON SC 29403 

PO DRAWER 22247 
CHARLESTON SC 294132247 

ATTORNEYS AT LAW 

E DOUGLAS PRATT THOMAS 

G TRENHOLM WALKER 

W ANDREW GOWDER JR 

JON L AUSTEN 

LINDSAY K SMITH YANCEY ISC NCI 

CLAYTON B McCULLOUGH 
PHONE 843727 2200 
FAX 843 727 2238 February 7, 2011 T/)) 7L1 THOMAS H HESSE ISC GAl 

~ JC,C1El11iD IAN W FREEMAN ISC CAl .!CD FRANCIS M ERVIN II ISC MAl 

FfB 0 8 "U 11 DANIEL S McqUEENEY JR 
.. JAMIE A KHAN 

KATHLEEN FOWLER MONOC 

WWWP TW COM 

(843) 727 2256 (direct dial) 
(843) 579 4811 (fax) 
dsm@p tw com (e mall) 

The Honorable DanIel E Shearouse 
Supreme Court Clerk 

S C, SUPREMr= C 
c;;; OURT 

POBox 11330 
ColumbIa, SC 29211 

RE Hlstonc Charleston FoundatIOn v CIty of Charleston 
Appeal from Charleston County Court of Common Pleas 
CIA No 2007-CP-I0-4692 

Dear Mr Shearouse 

Please be adVIsed that our firm represents Respondent PreservatIon SOCIety of Charleston 
m the above-referenced appeal Respondent PreservatIOn SOCIety of Charleston mtends to file a 
10mt bnef and deSIgnatIOn WIth Respondent Hlstonc Charleston FoundatIOn I am wntmg to 
request an extensIOn of thIrty (30) days for the serVIce and fihng of Respondents' mItIal bnef and 
deSIgnatIOn of matter WIth the extensIOn, the mItIal bnef and deSIgnatIOn of matter would be 
due on March 7,2011 There has been no prevIOUS request for an extensIOn 

I have enclosed our firm's check for $25 00 If anythmg further must be submItted to 
accomphsh the extensIOn, please let me know Thank you for your conSIderatIOn and attentIOn to 
thIS matter 

WIth regards, I am, 

DSMjas 
enclosure 

c TImothy A Domm, Esq 
Frances I Cantwell, Esq 

Smcerely yours, 

ER,PA 



Law Offices 

Regan and Cantwell LLC 

Wilham B Regan (Ret) 

Frances I Cantwell 

105 wappoo creek dnve 

sUite 1 a 

charleston sc 

29412 

tel 843 762 8282 

fax 843 762 8284 

email fcantwell@blrch net 

tmontelro@blrch net 

January 6,2011 RECEIVBD 
JAN 07 2011 

Hon Damel E Shearouse 
Clerk, South Carolma Supreme Court 
POBox 11330 

S. C. Supreme Court 

ColumbIa, South Carohna 29211 

RE Histonc Charleston FoundatIOn, et al v CIty of Charleston, et al 
Case Trackmg No 2010-179087 
Case No 2007-CP-10- 4692 

Dear Mr Shearouse 

In regard to the above, enclosed please find a copy of the Appellants' InItial 
Bnef and DeSIgnatIOn of Matters to be mcluded m the Record on Appeal Also 
enclosed IS a CertIficate of ServIce on counsel 

WIth kmd regards, I am, 

Yours truly, 

Frances I Cantwell 

FIC/trm 

Enclosures 

cc G Trenholm Walker, Esq (w/encls) 
Lmdsay K SmIth-Yancey, Esq (w/encls) 
Edward K Pntchard, III, Esq (w/encls) 
Samia H Nettles, Esq (w/encls) 
TImothy A Domm, Esq (w/encls) 
MIchael Bennett 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Hon MIkell R Scarborough, Master-In-EqUIty 

Case No 2007-CP-I0-4692 

Hlstonc Charleston FoundatIOn and 
PreservatIon SocIety of Charleston, 

The CIty of Charleston, The CIty of Charleston 
CIty CouncIl and LIbrary AssocIates, LLC 

v 

CERTIFICATE OF SERVICE 

RECEIVED 
JAN 07 2011 

S.C. Supreme Court 

Respondents, 

Appellants 

The underSIgned certIfies that on the 6th day of January 20100 a true and correct copy of 

the Appellants' ImtIal Bnef and DesIgnatIOn of Matters to be Included In the Record on Appeal 

were placed In an envelope wIth first class postage prepaId and affixed thereto and maIled to the 

followmg 

Attorneys for Hlstonc Charleston FoundatIOn 
Edward K Pntchard, III, Esq 
Samla H Nettles, Esq 
Pntchard & EllIott, LLC 
8 Cumberland Street, SUIte 200 
Charleston, South CarolIna 29401 

Attorneys for PreservatIOn SocIety of Charleston 
G Trenholm Walker, Esq 
Lmdsay K SmIth-Yancey, Esq 
Pratt-Thomas Walker, PA 
P 0 Drawer 22247 
Charleston, South CarolIna 29413-2247 



Charleston, South Carolma 

January 6,2011 

~~-
Theda R MonteIro, Legal AssIstant 
Regan and Cantwell, LLC 
105 Wappoo Creek Dnve, SUIte I-A 
Charleston, South Carolma 29412 
Tel 843-762-8282 
Fax 843-762-8284 



Law Offices 

Regan and Cantwell LLC 

William B Regan (Ret) 

Frances I Cantwell 

105 wappoo creek dnve 

sUite 1 a 

charleston sc 

29412 

tel 843 762 8282 

fax 843 762 8284 

email fcantwell@blrch net 

tmontelro@blrch net 

December 8, 2010 

Hon Damel E Shearouse 
Clerk, South Carolma Supreme Court 
POBox 11330 
Columbia, South Carolma 29211 

RE HIstone Charleston FoundatIOn, et al v CIty of Charleston, et al 
Case Trackmg No 2010-179087 
Case No 2007-CP-I0- 4692 

Dear Mr Shearouse 

I am wntmg to let you know that I receIved the transcnpt of the heanng on the 
motion to reconSIder m the above matter on December 8, 2010 By my 
calculations, the mitlal bnef of Appellants and theIr designatlon of matters for 
the record IS due on January 7, 2010 

If I have mIscalculated the due date, please let me know 

WIth kmd regards, I am, 

Yours truly, 

.!f~ -{J~CEIVBD 
Frances I Cantwell DE.C 1 e ~Q\Q 

FIC/trm s C. SUflREME COUr\l 

cc G Trenholm Walker, Esq 
Lmdsay K SmIth-Yancey, Esq 
Edward K Pntchard, III, Esq 
Samia H Nettles, Esq 
TImothy A Domm, Esq 



LawOftJcE>S 

Regan and Cantwell LLC 

William B Regan (~et) 

Frances t Cantwell 

105 wappoo {;reE!k d(Jvtl: 

SVlte 1 a 

2941 2 

December 1 2010 

Bernadette A Calt, CSR 
Mastcr 1Il EqUity 
100 Broad ~treet 
Charleston, South Carohnd 29401 

RECEIVED 
DEC - 62010 

S C Supreme Court 

Re Hlsionc Charkston FoundatlOn ct d1 v CJt) ofChdrlestol1 et'11 
Casc "l"o 2007-CP-IO-4692 

tel 8437b2-3282 Dear Bernadette 
fax 843 762-8284 

e-mall fcantwel!@btrch net 

ImOn1eLTO@blrch net 

I repre&ent Library Assoclates LLC a defendant m the above matter .t\ hearulg 
on my mollon to reconsider \\35 held before Judge Scarborough on November 3, 
2010 at 4 00 p m You \\ere the l-ourt reportel 

~ 

1 am hcrebv requestmg a copy of the transcnpt of that heaTIng Ifynu need 
payment In advanct. for the transcnpt please let me know, dlld ] WIll make tho&c 
arrangements 

WIth kmd regards, I am, 

Fr'lllCeS I Cantwell 

FIC/tnn 

cc G 1 renholm W dlker Esq 
Lmdsay K Smith Yancey, Esq 
Ed\vard K Pntchard III Esq 
Samla H Nettles, Esq 
Tlmothy A Domm Eliq 



) 

'([be ~upreme qcourt of ~outb qcaroltna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

Frances I Cantwell, EsqUIre 
Regan & Cantwell 

December 7, 2010 

105 Wappoo Creek Dnve, SUIte I-A 
Charleston, SC 29412 

TImothy A DOffiln, EsqUIre 
Clawson & Staubes, LLC 
126 Seven Farms Dnve, SUIte 200 
Charleston, SC 29492-7595 

Re HIstone Charleston v CIty Charleston 
Case Trackmg No 2010-179087 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

ThIs office has receIved your NotIce of Appeal m the above matter It has been 
assIgned the Case Trackmg Number that appears above Please use thIS number on 
all future correspondence relatmg to thIS matter 

I do wIsh to call the attentIOn of the partIes to the attached order relatmg to the 
mclusIOn of personal data IdentIfiers and other sensItIve mformatIOn m documents 
filed wIth the Supreme Court of South Carolma and the South CarolIna Court of 
Appeals Please note that the responsIbIlIty for msunng that InformatIOn IS 
redacted or sealed as reqUIred by thIS order rests wIth counsel and the partIes ThIS 
office wIll not reVIew filmgs for redactIOn or to detefIDlne If matenals should be 
sealed 



HIstone Charleston v CIty of Charleston 
Page Two 
December 7, 2010 

Very truly yours, 

uY~ 
CLERK 

DES/dmh 

Enclosure 

cc Edward K Pntchard, III, EsqUIre 
SaIDla H Nettles, EsqUIre 
G Trenholm Walker, EsqUIre 
Lmdsay K SmIth-Yancey, EsqUIre 

\ 

---



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Hon MIkell R Scarborough, Master-m-EqUIty 

Case No 2007-CP-1O-4692 

Hlstonc Charleston FoundatIOn and 
PreservatIOn SocIety of Charleston, 

The CIty of Charleston, The CIty of Charleston 
CIty CouncIl and LIbrary AssocIates, LLC 

v 

NOTICE OF APPEAL 

Respondents, 

Appellants 

The CIty of Charleston, The CIty of Charleston CIty CouncIl and LIbrary ASSOCIates, 

LLC (Appellants) appeal the order of the Honorable MIkell R Scarborough dated August 19, 

2010, and the Order dated November 4,2010, denymg Appellants' Rule 59 (e) motIon 
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ThIS matter comes before the Court on the Issue of whether the rezomng by the 

CIty of Charleston ("CIty") of a portIOn of the property located at 404 Kmg Street, 

Charleston, South Carolma to extend the 3X heIght dIstnct to the entIre parcel should be 

annulled PlaIntIffs Histonc Charleston FoundatIon ("Hlstonc Charleston") and the 

PreservatIOn SOCIety of Charleston ("Preservation SOCIety") challenge the rezomng of 

404 KIng Street as an InvalId exerCIse of Illegal spot zonIng by the CIty 

A tnal on the ments was conducted on January 12, 2009 and March 9, 2009 In 

Charleston, South Carohna 

FINDINGS OF FACT 

HaVIng observed the WItnesses, weIghed theIr credIbIlIty, and fully conSIdered the 

testImony and exhIbIts presented at the heanng, I make the follOWIng findmgs of fact 

1 PlamtIffs' challenge to rezonmg was tImely filed 
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2 NotIce of the tIme, date and nature of the heanng was tImely gIVen to all partIes 

3 Defendant, LIbrary AssocIates, IS the owner of 404 Kmg Street, the SIte of the former 

Charleston County LIbrary 

4 404 Kmg Street IS a corner lot adjacent to the old CItadel bUIldmg and Manon 

Square, and across the street from St Matthews Lutheran Church and the histonc 

Almar bUIldmg at 409 Kmg Street 

5 PlamtIff PreservatIOn SOCIety holds a conservatIOn easement on the histonc Almar 

bUIldmg at 409 Kmg Street 

6 Both Histonc Charleston and the PreservatIon SOCIety hold easements on bUIldmgs 

adjacent and m prOXImIty to 404 Kmg Street 

7 LIbrary AssocIates mtends to bUIld a high-nse hotel on 404 Kmg Street 

8 At the time LIbrary AssocIates acqUIred 404 Kmg Street, the parcel was spht zoned 

The portIon of the parcel frontmg Kmg Street was zoned 3X and the back portIon of 

the parcel was zoned 55/30 3X IS a height dIstnct that allows the maxImum heIght 

of a bUIldmg to be three hmes the dIstance from the front of the bUIldmg to the 

center lme of the street It fronts 55/30 IS a heIght dIstnct With a fifty-five foot 

mru{1mum and thIrty foot mmmlUm heIght 

9 LIbrary AsSOCIates had actual or constructIve knowledge that 404 Kmg Street was 

splIt zoned at the tIme It acqUIred the property 

10 On December 4, 2006, LIbrary AsSOCIates filed an apphcahon With the Board of 

Zonmg Appeals ("BZA") seeking a vanance from the heIght hmitation of fifty-five 

feet for the rear portIon of 404 Kmg Street m the 55/30 heIght zone 
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11 On January 2,2007, the BZA conducted a heanng and granted LIbrary AsSOCIates a 

vanance allowmg a bUIldIng heIght of up to 105 feet on the portIOn of 404 KIng 

Street that had been zoned 55/30 (hereInafter "Vanance DeCISIOn") 

12 Members and representatives of HIStOrIC Charleston and the PreservatIon SocIety 

attended the BZA's January 2,2007 publIc meetIng and addressed and opposed the 

vanance 

13 On January 9, 2007, Hlstonc Charleston filed a motion to reconsIder With the BZA 

askIng It to reconsIder the Vanance DeCISIOn On February 20, 2007, the BZA 

demed the motion for reconsIderatIon 

14 On February 1, 2007, Histonc Charleston and PreservatIon SOCIety appealed the 

Vanance DeCISIon to the CIrCUIt Court, whIch appeal was heard by thIS Court on 

March 10, 2009 Histonc Charleston and PreservatIOn SOCIety challenged the 

VarIance DeCISIon as arbItrary and erroneous as a matter of law because LIbrary 

AsSOCIates faIled to meet theIr burden of proVIng the elements of unnecessary 

hardshIp reqUIred to obtam a vanance under the laws of South Carolma and the City 

of Charleston Zomng OrdInance 

15 After PlaIntIffs filed theIr appeal of the VarIance DeCISIOn, LIbrary AsSOCIates and the 

CIty pursued the rezomng of 404 Kmg Street to expand the 3X zonIng claSSIficatIon 

to cover the entIre parcel 

16 TestImony was presented by the CIty of Charleston that the zomng change was 

pursued even though the vanance had already been approved m order to aVOId the 

PlamtIffs' laWSUIt surroundmg the varIance (TrIal Transcnpt of March 9, 2009, pp 

206-7, 213-14) 
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17 The CIty advocated for the zonIng change despIte the fact that the 3X zonmg dlstnct 

was referred to by the CIty as "prehlstonc" and no longer appropnate m a September 

2005 CIty CouncIl meetmg 

18 Hlstonc Charleston and the PreservatIon SOCIety and theIr members spoke In 

oppOSItIon to the rezonmg of 404 Kmg Street at the CIty'S Plannmg CommISSIon and 

CIty CouncIl delIberatIOns 

19 DespIte ObjectIons of the PlaIntIffs, on August 21, 2007, the CIty, actmg through CIty 

CouncIl, adopted an ordmance rezonIng the rear portIon of 404 Kmg Street subject 

to the 55/30 heIght dlstnct so that the entIre parcel became zoned a 3X heIght 

dlstnct 

20 No other parcel In the area was rezoned at the tIme of the rezomng, only 404 Kmg 

Street, the zonmg on all of the propertIes to the north, south and west of the property 

along KIng Street as well as the propertIes to the east on Hutson Street also subject 

to splIt zonmg were not rezoned and retaIned the exact same splIt heIght zonIng 

restnctlOns they had pnor to the rezonIng of 404 Kmg Street 

21 SplIt zonmg IS typIcal m the area where 404 Kmg Street IS located As shown In 

zonmg maps PlamtIffs admItted as exhIbIts, all propertIes on the east SIde of Kmg 

Street from George Street to Lme Street are splIt zoned 

22 CIty CouncIl adopted the Downtown Plan m 1999 as the land use element of the 

ComprehenSIve Plan for the CIty of Charleston 

23 SectIon 8 4 of the Downtown Plan speCIfically states that 3X IS an overly permISSIve 

heIght zone that should be replaced 
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24 In September 2006 the CIty elImmated the 3X dIstnct on Kmg Street for all the 

blocks north of Hutson Street WIth one exceptIon m the subject area of 404 Kmg 

Street 

25 Pnor to the rezomng of 404 Kmg Street, no parcel on the east SIde of Kmg Street was 

zoned entirely 3X Only three parcels on the west SIde of Kmg Street, between 

Calhoun and Vanderhorst Streets, are zoned entlrely 3X These three parcels are not 

aVaIlable to new development and contam the FranCIS Manon Hotel, 8t Matthews 

Lutheran Church, and the parkmg garage m between 

26 Lee Batchelder, Zonmg Admimstrator for the CIty of Charleston, testIfied at tnal that 

the 3X heIght dIstnct had never before been expanded m the CIty of Charleston The 

rezomng of 404 Kmg Street to extend the 3X dIstnct IS the one and only mstance III 

whIch 3X zonmg has been expanded smce the CIty'S adoptIon of the ComprehenSIve 

Plan (Tnal Transcnpt of March 9, 2009, P 127) 

27 SectIOn 8 4 of the Downtown Plan states that a goal of the plan IS to preserve 

downtown's eXIstmg skylme and heIght zones The Downtown Plan allows for only 

shght mcreases to the eXisting skyhne of one story and dIsfavors tall bUIldmgs that 

detract from hIstone SItes 

28 SectIon 9 2 of the Downtown Plan refers to 404 Kmg Street as the "old lIbrary SIte" 

and states that new development on thIS parcel should pay partIcular attentIon to 

preservmg the prommence of the church steeples, the old CItadel bUIldmg and the 

"Calhoun column" on the skylme 
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29 A 105 foot bUIldmg at 404 Kmg Street would be fifty feet taller than the adjacent 

hlstonc old CItadel bUIldmg, and substantIally taller than many other hlstonc 

structures m the area 

CONCLUSIONS OF LAW 

Based on the foregomg, I make the followmg legal conclusIOns 

1 As PlamtIffs hold easements on bUIldmgs adjacent and m proxImIty to 404 Kmg 

Street, I find that PlamtIffs have standmg to bnng thIS action under the mJury-m-fact 

constitutional analYSIs and the publIc Importance exception outlmed m ATC South. 

Inc v Charleston County, 380 S C 191, 669 S E 2d 337 (2008) 

2 ThIS Court has the power to set aSIde a mUnICIpal body's zonmg decIsIon where there 

has been a clear abuse of dIscretion by the mUnICIpal body Talbot v Myrtle Beach 

Bd of Adjustment, 222 S C 165, 72 S E 2d 66 (1952) The presumption of faIrness a 

mUnICIpal body normally enJoys as to theIr deCISIOns WIll be set aSIde when the 

mUnICIpal body has acted arbItranly or m ObVIOUS abuse of ItS dIscretIon or where 

the board has acted Illegally and m excess of Its lawfully delegated authonty Id 

3 A mUnICIpal body acts arbltranly and m abuse of Its dIscretIon when It engages In 

Illegal spot zomng 

4 Illegal spot zonmg occurs when a rezonmg (1) falls WIthm the defimtIon of spot 

zomng and (2) faIls to both adhere to the CIty'S comprehensIve plan and promote the 

good of the common welfare Knowles v CIty of AIken, 305 S C 219, 407 S E 2d 639 

(1991) 
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The CIty'S MotIve for EnactIng the ZonIng Ormnance 

5 PlamtIffs contend that the rezonmg of 404 Kmg Street was no ordmary act of zomng, 

but was mstead an attempt by the CIty to smgle out a partIcular parcel to aVOld 

hhgatIOn over that parcel Plamhffs argue that the pnmary purpose of the rezomng 

was to subvert the PlamtIffs' nghts to JUdICIal reVIew of the Vanance DeCISIon m an 

effort to cure defiCIenCIes m the Vanance DeCISIon 

6 The tnal testImony that the CIty supported the rezonmg as a way to aVOld htIgatIon 

and game playmg heaVIly supports PlamtIffs' arguments (Tnal Transcnpt of March 

9,2009,PP 206-7, 213-14) 

7 Based on the CIty'S teshmony at tnal, I find that aVOldmg hbgahon as to one small 

parcel of land was m fact the motIve of the CIty m pursumg the rezomng of 404 Kmg 

Street I further find that the rezonmg was an Improper act by the CIty whIch sought 

to msulate the CIty and LIbrary AsSOCIates from JudICIal reVIew of the purported legal 

defiCIenCIes m the Vanance DeCISIon, however, thIS court upheld the deCISIOn of the 

CIty of Charleston Board of Zomng Appeals III CIA # 2007-CP-10-451 by deCISIon 

entered June , 2010 

The Rezonmg of 404 KIng Street was "Spot Zorung" 

8 The leadmg case m South Carolma on spot zonmg IS Knowles v CIty of AIken 305 

S C 219, 407 S E 2d 639, 641 (1991) 

9 In Knowles, the South Carohna Supreme Court held that spot zonmg occurs when a 

small parcel of land IS smgled out and rezoned to a claSSIficatIon dIfferent from that 
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of the surroundmg area for the benefit of owners of such property and to the 

detnment of other owners Id at 221 

10 Spot zonmg IS also charactenzed as the "upzomng" of an mdIVldual tract or relatIvely 

small parcel of land at the owner's request to allow a hIgher denSIty or more 

mtenslve use or development 3 RATHKOPF'S THE LAw OF ZONING AND PLANNING §41 2 

(4th ed) Smglmg out one lot or small area for treatment less onerous than that 

Imposed upon nearby, mdIstmgmshable propertIes qualIfies as spot zomng W R 

Grace Co v Cambndge CIty CouncIl, 56 Mass App Ct 59, 570, 779 N E 2d 141, 151 

(2002) Spot zomng IS also defined as an mstance where one lot or small area IS 

smgled out for dIfferent treatment from that accorded to sImIlar surroundmg land 

mdlstmgmshable from It m character for the economIC benefit of the owner of that 

lot Putney v TownshIP of Abmgton, 176 Pa Super 463, 476, 108 A2d 134, 140 

(1954) 

11 PlamtIffs argue that the rezomng of the rear portIOn of 404 Kmg Street to 3X 

qualIfies as spot zomng under the legal defimtIon of the term m Knowles because the 

rezomng appbed to only a portIOn of one parcel PlamtIffs emphasIze that no other 

parcel was changed and that the small area rezoned was a "spot" 

12 I find that the rezomng at Issue dId apply to a "spot," that "spot" bemg a portIon of 

the smgle parcel of 404 Kmg Street 

13 PlamtIffs further argue that rezonmg the "spot" to expand the 3X classIficatIon IS 

rezomng m a manner mconslstent WIth the surroundmg area and the Charleston 

pemnsula as a whole Parcels adjacent to 404 Kmg Street are all splIt zoned and 

remam splIt zoned despIte the dIfferent treatment of 404 Kmg Street It IS 
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undIsputed that 3X zomng was, and IS, a disfavored zomng classificatIon that IS m 

the process of bemg actively phased out The CIty'S comprehensive plan called for 

elImmatIon of 3X zomng, and the rezonmg of 404 Kmg Street IS the one and only 

mstance m which the 3X zonmg dlstnct has been expanded smce the CIty'S adoptIon 

of the ComprehensIve Plan 

14 Defendants argue that three parcels along the west sIde of Kmg Street are zoned 

entIrely 3X These parcels are the FranCIS Manon Hotel, St Matthews Lutheran 

Church, and the parkmg garage m between 

15 I find that CIty CouncIl engaged m spot zomng by rezonmg only a portIon of one 

parcel of land to expand the 3X dIstnct, a zomng claSSIficatIon that IS dIsfavored by 

the CIty and WhICh has been m the process of bemg phased out m the downtown 

area 

16 I find that expandmg the 3X dIstnct IS mconsIstent WIth the zonmg scheme of 

surroundmg parcels WIule there are three parcels on the west SIde of Kmg Street 

zoned entIrely 3X, It IS clear from the zomng maps admItted mto eVIdence that thIS IS 

atypIcal for the ImmedIate VIcImty Furthermore, none of these parcels are available 

to new development 

17 PlamtIffs argue that the rezomng of 404 Kmg Street to expand 3X was done for the 

benefit of the owner of the property, LIbrary AsSOCIates The extra heIght allowed by 

the rezomng allows an mcreased number of rooms to be added to the proposed hotel, 

WhICh WIll m turn mcrease revenues 

18 I find that CIty CouncIl's rezonmg of 404 Kmg Street was done for the benefit of the 

owner, LIbrary AsSOCIates The rezomng allowed a larger hotel, WhICh m turn 
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mcreases the revenue potentIal from the project (TrIal Transcnpt of March 9, 2009, 

P 213) 

19 PlamtIffs argue that the rezomng of 404 Kmg Street to expand 3X WIll be a detrIment 

to surroundmg propertIes and other owners The rezonmg allows a 105 foot bUlldmg 

to be bUIlt across the entIre parcel, dwarfing nearby hlstonc structures such as the 

old CItadel bUIldmg and St Matthews Lutheran Church A 105 foot bUIldmg 

stretchmg across the entIre parcel could also JeopardIze the hlstonc status and 

desIgnatIon granted to the CIty that IS the basIs for all fac;ade conservatIon 

easements 

20 I find that CIty CouncIl's rezonmg of 404 Kmg Street IS detnmental to surroundmg 

properties and other owners The 105 foot bUlldmg permItted under the rezon1Og 

would be nearly twIce as large as the hlstonc old CItadel bUIldIng and could 

JeopardIze the histonc status granted to the CIty 

21 WhIle m Knowles the Court concluded that the zomng at Issue was not "spot zonmg," 

the facts of the present case are plamly dlstmgUIshable In Knowles, the subject 

property had been preVIously unzoned, therefore, Its ZOnIng actually created more 

restnctIons for the use and development of the land Here, on the other hand, 404 

Kmg Street was already zoned, and the rezomng elImmated a cntIcal bUIldIng 

dImenSIOnal restrIctIon m an effort to benefit the owner 

22 AddItIonally m Knowles, the subject land was SImply bemg zoned for profeSSIOnal 

office, a commerCIal zonmg category entIrely conSIstent WIth the zomng of many 

surroundmg parcels Here, the 3X dIstrIct dId not apply to any other parcels In the 

VlcmIty on the east SIde of Kmg Street There IS no mdlcatIon 10 Knowles, as there IS 
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here, that the zOnIng c1assIfi.catIon applIed to the subject property was "prehistonc" 

and bemg phased out m complIance WIth the ComprehensIve Plan Future rezonIngs 

m the area consIstent WIth, not adverse to, the heIght standards of the 

ComprehensIve Plan's goals and objectIves should be enacted. 

23 Based on the foregomg, I find that the actIons of CIty Councd m rezonIng a portIon of 

404 Kmg Street to expand the 3X zomng classIficatIon squarely falls WIthm the 

defimtIon of spot ZOnIng because It was the smglIng out and rezonmg of one small 

parcel to a classIfi.canon totally dIfferent from that of the surroundmg area for the 

benefit of the owner, LIbrary AssocIates, and to the detnment of other owners 

The Rezoning of 404 KIng Street was Illegal Spot Zonmg 

24 Spot zOnIng ordmances are not per se mvalId, but are ordmanly found to be mvalId 

Knowles, 305 SCat 222 

25 In determmmg whether spot zomng IS Illegal or mvalId, the Court must consIder 

whether the zonmg (1) adheres to the CIty'S comprehensIve plan, and (2) promotes 

the good of the common welfare Id at 223 

26 WhIle the mUnIcIpal body enJoys a presumptIOn of faIrness as to theIr deCISIons, the 

presumptIOn of faIrness and correctness WIll fall and a vanance Will be set aSIde 

where there IS a clear abuse of dIscretIOn Talbot v Myrtle Beach Bd of Adjustment, 

222 S C 165,72 S E 2d 66 (1952) 

27 When there IS a lack of eVIdence supportmg a mumcipal body's zonmg deCISIon, the 

deCISIon IS not faIrly debatable and the Court must overturn the selectIve zonmg as 

Illegal spot ZOnIng Knowles, 305 SCat 224 
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28 The "pIecemeal" zomng process undertaken by the CIty here IS a quasI-JudICIal 

process, rather than a legIslatIve process, and JUdICIal reVIew of thIS pIecemeal 

rezomng must mclude the determmatIOn of whether the fact-findmg process has 

been properly pursued and whether the eVIdence of record supports the CIty's 

decIsIon Anderson House. LLC v Mayor and CIty Counsel of RockVIlle, 402 Md 

689, 708, 939 A 2d 116, 127 (2008) 

29 PlamtIffs argue that the rezomng of 404 Kmg Street to extend the 3X heIght dIstnct 

across the parcel faIled to adhere to the CIty's ComprehenSIve Plan m several 

respects PlamtIffs cIte speCIfic proVIsIOns of the Downtown Plan, adopted as part of 

the CIty'S ComprehensIve Plan, mcludmg the plan's dIsfavor of tall bUIldmgs that 

detract from hlstonc sItes and the statement m the plan that 3X IS an overly 

permISSIve heIght zone whIch should be phased out Plamnffs also pomt out that the 

Downtown Plan speCIfically reqUIres partIcular attennon to be paId to the skylme, 

mcludmg the prommence of church steeples and the old CItadel towers located 

adjacent to 404 Kmg Street 

30 PlamtIffs entered mto eVIdence a dIagram from the Downtown Plan showmg 

examples of the current, desIred and undeSIred skylme for Charleston The current 

and desIred skylmes were nearly Idenhcal The undeSIred skylme was charactenzed 

by tall bUIldmgs that rose above the church steeples 

31 Defendants argue that the propnety of the rezonmg IS faIrly debatable and IS 

consIstent WIth the ComprehensIve Plan's general goal of economIC growth 

32 Under rules of statutory construcnon, specIfic proVIsIons prevaIl over general 

proVIsIons Atlas Food Sys and Serv. Inc v Crane Nat Vendors DIV of 
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Umdynamics Corp, 319 S C 556, 558, 462 S E 2d 858, 859 (1995) See also, MIkell 

v County of Charleston, et al , 386 S C 153, 687 S E 2d 326 (2009) AddItIonally, 

proVIsIons should be read m harmony, to gIve meamng to all terms If possIble 

FoothIlls Brewmg Concern. Inc v CIty of GreenVille, 377 S C 355, 363, 660 S E 2d 

264, 268 (2008) 

33 Based on thIS well-founded rule of statutory constructIon, I find that the Downtown 

Plan's specIfications as to the skylIne and heIght of bUIldmgs around Manon Square 

control 

34 I further find that CIty CouncIl's rezomng of 404 Kmg Street to extend the 3X dIstnct 

and allow a 105 foot buIldmg to stretch across the entIre parcel does not adhere to 

the CIty'S ComprehenSIve Plan The propnety of the rezomng IS not even faIrly 

debatable The rezonmg IS m dIrect conflIct WIth the ComprehensIve Plan's 

prOVISIon that tall bUIldmgs should not detract from histonc SItes, partIcularly the 

old Citadel towers and St Matthews Lutheran Church The rezonmg IS also m dIrect 

conflict WIth the ComprehensIve Plan's statement that 3X IS an overly permISSIve 

heIght zone whIch should be phased out Further, the rezonmg conflIcts WIth the 

ComprehenSive Plan's diagram Illustratmg the deSIred skyhne of Charleston The 

dIagram Illustratmg the deSIred heIght and skyhne m the Downtown Plan, as well as 

the speCIfic text governmg Manon Square, clearly cannot be reconcIled WIth the 

extenSIOn of the 3X dIstnct and the radIcal mcrease m heIght, almost double, that 

would be allowed by thIS rezonmg 

35 As to whether the rezomng promotes the good of the common welfare, PlamtIffs 

argue that It does not PlamtIffs argue that the rezonmg adversely affects the histonc 
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character of the surroundmg area and damages the hlstonc skylme of Charleston 

that so many VIsItors come to see each year PI am tIffs further argue that a possIble 

change m Charleston's hIstone status due to taller bmldmgs m the downtown area 

would adversely Impact the CIty'S tounst appeal, thereby negatIvely ImpactIng the 

common welfare 

36 I agree WIth PlamtIffs that allOWIng a bmldmg nearly tWIce the heIght of many 

adjacent and nearby hlstoncally sIgmficant structures would have a negatIve Impact 

on the common welfare, and I find that the rezomng of 404 Kmg Street to extend the 

3X zomng classIficatIon does not promote the good of the common welfare 

37 I find that the rezomng does not adhere to the CIty's ComprehensIve Plan See 

Knowles, 305 SC at 222-223, 407 SE 2d at 642 If the CIty IS to preserve ItS colomal 

skylme hentage, more stnngent heIght standards as enVISIOned m the 

ComprehensIve Plan, not less stnngent standards as pursued m thIS smgle mstance, 

must be pursued The result of contmued smgle mstances of lessened heIght 

standards WIll, ultImately and meVItably, result In a loss of the umque and hIstOrIC 

skyhne of the CIty of Charleston 

38 I find that the rezonmg of 404 Kmg Street to extend the 3X zomng classIficatIon was 

not only spot zonmg, but Illegal spot zonmg because It dId not adhere to the CIty'S 

ComprehenSIve Plan and dId not promote the good of the common welfare 

39 I find that by engagIng m Illegal spot zonmg, the CIty clearly abused Its dIscretIon, 

and therefore the presumptIon of faIrness normally applymg to a mumcIpal body's 

deCISIon does not apply In thIS case 
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40 I find that there IS a lack of eVIdence supportmg the CIty'S zonmg deCISIon, and 

therefore the decIsIOn IS not faIrly debatable 

ORDER 

41 IT IS THEREFORE ORDERED that CIty CouncIl's zomng ordmance of August 21, 

2007, rezonmg a portIon of 404 Kmg Street to extend the 3X heIght dlstnct to the 

entIre parcel, was an mvalId act of Illegal spot zomng 

42 IT IS THEREFORE ORDERED that the CIty of Charleston's August 21,2007 zonmg 

ordmance extendmg the 3X dlstnct be, and hereby IS, declared annulled 

AND IT IS SO ORDERED' 

olma 
________ ~~~~--,2010 
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STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON 
MASTER IN EQUITY COURT 

HISTORIC CHARLESTON FOUNDATION 
and PRESERVATION SOCIETY OF 
CHARLESTON 

PLAINTIFF( s) 

JUDGMENT IN A CIVIL CASE 

CASE NO 2007-CP-IO-4692 

THE CITY OF CHARLESTON, 
THE CITY OF CHARLESTON 
CITY COUNCIL and LIBRARY 
ASSOCIA TES, LLC 

DEFENDANT(s) 

[] Jury VerdIct ThIs actIon came before the court for a tnal by Jury The Issues have been 
tned and the verdIct rendered 

[ X ] DeciSIOn by court This actIOn came to tnal or heanng before the court The ISSUes have 
been tned or heard and a decIsIon rendered 

[ ] 
a:J c­

ActIon DIsmIssed [ ] Rule 12(b) SCRCP [] Rule 40()) SCRCP -< nP .-[ ] Rule 41(a) SCRCP (Voluntary NonSUIt) [X ] Settled [ ] Othe , E~3:m 
~c-

~ -c::> 

~ , 
--------------------------------------------~~~~ U) 

IT IS ORDERED AND ADJUDGED 
[ ] Statement of Judgment by Court 

[ ] See attached order ~ 
U) 

c,.) 
co 

DEFENDANT'S MOTION TO ALTER, AMEND OR RECONSIDER, PURSUANT TO 
RULE 59 (e), IS RESPECTFULLY DENIED 

Dated at Charleston, South Caro1tna, thIs 4th day of NOVEMBER, 2010 

Master In EqUIty 

ThIs Judgment was entered on the __ day of , 19_, and a copy maIled first 
class thIS __ day of ,20_, to attorneys of record or to partIes (when 
appeanng pro se) as follows 

Attorney(s) for PlamtIff Attorney(s) for Defendant 

SCRCP Form 4 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Hon MIkell R Scarborough, Master-m-EqUIty 

Case No 2007-CP-1O-4692 

Histonc Charleston FoundatIOn and 
PreservatIOn SOCIety of Charleston, 

The City of Charleston, The CIty of Charleston 
CIty CouncIl and Library ASSOCIates, LLC 

v 

CERTIFICATE OF SERVICE 

Respondents, 

Appellants 

The undersIgned certIfies that on the 3rd day of December 2010, a true and correct copy 

of the Appellants' NotIce of Appeal was placed m an envelope WIth first class postage prepaId 

and affixed thereto and maIled to the followmg 

Attorneys for Histonc Charleston FoundatIOn 
Edward K Pntchard, III, Esq 
Samia H Nettles, Esq 
Pntchard & Elhott, LLC 
8 Cumberland Street, SUIte 200 
Charleston, South Carolma 29401 

Attorneys for PreservatIOn SOCIety of Charleston 
G Trenholm Walker, Esq 
Lmdsay K SmIth-Yancey, Esq 
Pratt-Thomas Walker, PA 
P 0 Drawer 22247 
Charleston, South Carohna 29413-2247 



· .. ~ 

Charleston, South Carolma 

December 3,2010 

-dUL~~J 
Theda R MonteIro, Legal AssIstant 
Regan and Cantwell, LLC 
105 Wappoo Creek Dnve, SUIte I-A 
Charleston, South Carolma 29412 
Tel 843-762-8282 
Fax 843-762-8284 



Law Offices 

Regan and Cantwell LLC 

William B Regan (Ret) 

Frances I Cantwell 

105 wappoo creek dnve 

sUite 1 a 

charleston sc 

29412 

tel 843 762 8282 

fax 843 762 8284 

email fcantwell@blrch net 

tmontelro@blrch net 

December 3, 2010 

Hon Damel E Shearouse 
Clerk, South Carolma Supreme Court 
POBox 11330 
ColumbIa, South Carolma 29211 

RE Histonc Charleston FoundatIOn, et al v CIty of Charleston, et al 
Case No 2007-CP-I0- 4692 

Dear Mr Shearouse 

Enclosmg for filIng IS a NotIce of Appeal m the above case Also enclosed are 
the followmg 

1 Proof of ServIce of the NotIce of Appeal on Respondents, 
2 A copy of the orders whIch are to be challenged on appeal, and 
3 A filIng tee of$100 00 

ThIs case challenges the valIdIty of a CIty of Charleston zonmg ordmance It IS 
filed WIth the Supreme Court pursuant to Rule 203(d) (1) (A), SCACR, because 
the order of the lower court mvalIdated the ordmance, thereby ImplIcatmg ItS 
constItutIOnalIty Knowles v CIty of AIken, 305 S C 219,224,407 S E 2d 639, 
642 (1991) (Courts have no prerogatIve to pass upon the WIsdom of the 
mumcipalIty's deCISIon unless such deCISIOn IS "so unreasonable as to Impair or 
destroy CItIzen's constItutIonal nghts", Hampton v RIchland County, 292 S C 
at 503, 357 S E 2d at 465 (Ct App 1987) [quotmg Rush v CIty of GreenvIlle, 
246 S C 268,276,143 S E 2d 527, 531 (1965)]) 

The transcnpts of the ments heanng are m posseSSIOn of counsel A request for 
the transcnpt of the Rule 59 (e) heanng transcnpt has been requested by letter of 
to the court reporter, a copy of WhICh IS also enclosed 



Ron Damel E Shearouse 
Clerk, South Carolma Supreme Court 
December 3, 2010 
Page 2 

Please let me know If you need anythmg further from me 

WIth kmd regards, I am, 

Yours truly, 

Frances I Cantwell 
FIC/trm 
Enclosures 

cc Ron JulIe J Armstrong, Charleston County Clerk of Court (w/encls) 
Edward K Pntchard, III, Esq (w/encls) 
Samm Ranafi Nettles, Esq (w/encls) 
G Trenholm Walker, Esq (w/encls) 
Lmdsay SmIth-Yancey, Esq (w/encls) 
TImothy A Domm, Esq (w/encls) 

) 



/ 

REGAN AND CANTWELL, LLC 
105 Wappoo Creek Dr SUite 1 A 

Charleston South Carolina 29412 

TO Hon Damel E Shearouse 
Clerk, South Carolma Supreme Court 
POBox 11330 
ColumbIa, South Carolma 29211 
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