THE STATE OF SOUTH CAROLINA
In The Court of Appeals JUL 14 2023
APPEAL FROM THE ADMINISTRATIVE LAW COURT SC Co urt of Appea[s

The Honorable Deborah Brooks Durden, Administrative Law Court Judge

Case No. 22-ALJ-11-0441-AP
Court of Appeals Case No. 2023-001083

Cremation Society of SC — Westville Funerals............cc.ccoeviiiiiiiiiiiniininin, Appellant,
V. '
South Carolina Department of Labor, Licensing and Regulation,
State Board of Funeral Services ...........ooovviiiiiniiiiiiiinie e, Respondent.
MOTION TO DIMISS APPEAL

Respondent, through uﬁdersigned counsel, hereby fnoves this Court to dismiss this appeal.
The grounds for the motion are (1) that this Court lacks jurisdiction to hear the appeal because
Appellant did not timely serve the South Carolina Administrative Law Court (“ALC”) with a copy
of the Notice of Appeal as required by S.C. Code Ann. § 1-23-610 (Supp. 2022) and Rule
203(b)(6), SCACR; and, (2) that Appellant failed to file a motion for rehearing with the ALC as
required by SCALC Rule 40, which is a prerequisite to filing its Notice of Appeal with this Court.
The facts and legal arguments supporting the motion are set forth in more detail in the

accompanying Memorandum in Support of Respondent’s Motion to Dismiss Appeal.

The undersi.gned' has conferred with Appellant’s counsel prior to filing this motion. Should -

Appellant’s counsel request an extension of time from this Court to file a return to this motion,



Respbndeﬁt does not object to any extension(s) of the'due date for the return not éxceeding thil't‘y

days from the service of this Motion to Dismiss Appeal upon Appellaht.

Respecttully Submitted,

Tuly 14, 2023

I(athérine B. Barroll

.~ S.C. Bar No. 553.

Assistant Dis’ciplinai_ry Counsel,
South Carolina Department of Labor,

" . Licensing and Regulation

P.O. Box 11329 (zip code: 29211- 1379)
110 Centerview Dr.

. Columbia, SC 29210

Ph: (303) 896-4346
katherine.barroll@llr.sc.gov

~ Attorney for Respondent



THE STATE OF SOUTH CAROLINA
In: The Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT

The Honorable Deborah Brooks Durden, Administrative Law Court Judge

Case No. 22-ALJ-11-0441-AP
Court of Appeals Case No. 2023-001083

Cremation Society of SC — Westville Funerals................cccciini Appellant,

South Carolina Department of Labor, Licensing and Regulatlon
State Board of Funeral Services ............. et e Respondent.

MEMORANDUM IN SUPPORT OF RESPONDENT’S MOTION TO DIMISS APPEAL

Facts

Appellant’s Notice of Appeal states that it received written notice of the appealed decision
of the South Carolina Administrative Law Court (“ALC”) on June 6,-2023. See Exhibit A hereto.
Appellant filed its-Notic‘evof Appeal with this Court thirty days later on July 6, 2023, and served
Respondent with the Notice of Appeal the same day. See Exhibit B hereto. However, Appellant
did not serve the ALC.With a copy of the Notice of Appeal until July 10, 2023, thirty—four days
after receiving the ALC decision. See Proof of Service attached hereto as Exhibit C. Appellant
did not file or serve any motion for rehearing with the ALC prior to filing its Notice of Appeal
with this Court. The undersigned counsel also represented Respondent in the ALC matter and was

never served with any motion for rehearing.



The Appeal Must Be Dismissed Because the Notice of Appeal Was Not Timely Served
S.C. Code Ann. § 1-23-610 (Supp. 2022) and Rule 203(b)(6), SCACR, require that the notice

of appeal be filed with this Court as well as served upon both the opposing party and the ALC, all
within not more than thirty days after the party receives the final decision of the administrative

law judge. Section 1-23-610 (A)(1) states:

For judicial review of a final decision of an administrative law judge, a notice of appeal by
an aggrieved party must be served and filed with the court of appeals as provided in the
South Carolina Appellate Court Rules in civil cases and served on the opposing party and
the Administrative Law Court not more than thirty days after the party receives the final
decision and order of the administrative law judge. Appeal in these matters is by right.
(Emphasis added) :

Timely service of a notice of appeal is a non-waivable requirement of this Court’s jurisdiction to
hear an appeal. Canal Ins. Co. v. Caldwell, 338 S.C. 1, 4, 524 S.E.2d 416, 418 (Ct.App.1999).
Because Appellant did not serve the ALC with its Notice of Appeal until four days after the July

6, 2023, thirty-day deadline, this Court has no jurisdiction to hear this appéal.

The Appeal Should Be Dismissed Because Appellant Failed to File a Mandatory Motion
for Rehearing

SCALC Rule 40, which applies to appeals of decisions of the South Carolina Administrative

Law Court (ALC) heard in its appellate capacity, states in pertinent part:

Prior to filing a Notice of Appeal from the decision of an administrative law judge, a party
must file a motion for rehearing stating with particularity the points supposed to have been
overlooked or misapprehended by the court. A motion for rehearing must be filed within
ten days of receipt of the order. The time for appeal is stayed by a timely motion for

rehearing and runs from receipt of an order grantlng or denying the motion. (Emphasis
added)

This provision has been effective since April of 2021. The 2021 Revised Notes to ALC Rule 40
state: “The 2021 amendment changes the rule to require a motion for rehearing as a prerequisite

to filing a notice of appeal from the administrative law judge’s decision.”



While the effect of a failure to file a mandatory notice of rehearing on this Court’s |
jurisdiction appears to be a novel issue in South Carolina, authority in other states indicates that
such a failure deprives the appellate court of jurisdiction to hear the appeal. See Palacios v. Texas
Real Estate Com'n 797 S.W.2d 167, 169 (Tex. App. 13 Dist; 1990), writ denied, rehearing of writ

of error overruled.

Independent of whether this Court has jurisdiction to hear this appeal, in order to preserve
an issue for review by this Court, the Appellant must have raised that issué in a timely motion for
a rehearing as required by SCALC Rule 40. Otherwise, there would be no purpose in Rule 40’s
mandating a motion fdr rehearing identifying the alleged erforé rather than making such a motion
optional. By failing té file a motion for rehearing with the ALC, Appellant has not preserved any

issues for this Court to review on appeal in this matter.

Similar to a motion pursuant to Rule 59(¢e) or 52(b), SCRCP, an SCALC Rule 40 motion
for rehearing is retrospective, and if timely filed, suspends the finality of the ALC’s decision. See
Bannister v. Davis ___U.S. ___, 140 S.Ct. 1698, 1708 (2020)(a timely motion for rehearing
suspends the finality of the judgment, enabling the lower court to address the matter again);.
Wachovia Bank of S.C., N.A. v. Player, 334 S.C. 200, 206, 512 S.E.2d 129, 132 (Ct. App. 1999),
rev'd on other grounds, 341 S.C. 424, 535 S.E:.Zd 128 (2000)(stating that unlike motions made
pursuant to Rules 52, 59, or 60(a), SCRCP, a motion under Rule 60(b), SCRCP does not affect
the finality of a judgment or suspend its operation). However, a critical difference between an
SCALC Rule 40 motion for rehearing and a rﬁotion governed by Rule 52 or 59, SCRCP, is that
the SCALC Rule 40 motion is mandatory, and is a prerequisite to filing a Notice of Appeal.
Consequently, when Appellant failed to timely fnake the mandatory motion for rehearing to the

ALC, the decision of the ALC not only became final, it also became unappealable.



Conclusion

Respondent’s motion to dismiiss this appeal should be granted because this Court has no

jurisdiction to hear the appeal. Furthermore, even if this Court has jurisdiction to hear the appeal,

the motion to dismiss should be granted because Appellant did not make the mandatory motion

for rehearing which is a prerequisite for an appeal, and has thereby failed to preserve any issues

for review by this Court.

July 14, 2023

Katherine B. Barroll

S.C. Bar No. 553

Assistant Disciplinary Counsel,
South Carolina Department of Labor,
Licensing and Regulation

P.O. Box 11329 (zip code: 29211-1329)
110 Centerview Dir.

Columbia, SC 29210

Ph: (803) 896-4346

Email: katherine.barroll@llr.sc.gov
Attorney for Respondent
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Cremation Society of SC — Westville Funerals
Docket No.: 2023-001083



THE STATE OF SOUTH CAROLINA
In The Court of Appeals
APPEAL FROM THE ADMINISTRATIVE LAW COURT

The Honorable Deborah Brooks Durden, Administrative Law Court Judge
Case No. 22-ALJ-11-0441-AP

Cremation Society of SC — Westville FUNEIalS...........cccuveeeeeeeeeeeiieeeeeeeeeennnn Appellant,

South Carolina Department of Labor, Licensing and Regulation,
State Board of Funeral Services ...........vouviviieiiiiiiiiei e, ‘Respondent.

NOTICE OF APPEAL

Cremation Services of SC — Westville Funerals (hereinafter "Appellant") appeals from the
* Administrative Law Court Order filed on June 6, 2023, a copy of which is provided to the Court
of Appeals with this notice. Appellant received written notice of entry of this order on the date of

its filing. -

July 6, 2023 s/ Christina M. Brown
Carl D. Hiller (SC Bar #101242)
Christina M. Brown (SC Bar #104085)
HHP LAW GROUP, LLC
924 Gervais Street
Columbia, South Carolina 29201
T: (803) 400-8277
Attorneys for Appellant

OTHER COUNSEL OF RECORD:



Katherine B. Barroll, Esq.

Office of Disciplinary Counsel

S.C. Department of Labor, Licensing and Regulation
110 Centerview Drive

P.O.Box 11329

Columbia, S.C. 29211-1329

(803) 896-4346 '

Katherine.Barroll@llr.sc.gov

Attorney for Respondent




STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Cremation Society of SC — Westville Funerals, Docket No. 22-ALJ-11-0441-AP
Appellant,
V. ORDER

South Carolina Department of Labor, Licensing
and Regulation, State Board of Funeral Service,

Respondent.

STATEMENT OF THE CASE
This matter was initiated by a complaint against Cremation Society of SC — Westville
Funerals (Appellant) by the South Carolina Department of Labor, Licensing and Regulation,
State Board of Funeral Service (Board) alleging Appellant violated S.C. Code Ann. sections 32-
8-345(C) (2007), 40-1-110(1)(f) (2011), and 40-19-110(9) (2011). The Board’s formal complaint
was served upon Appellant on May 2, 2022. The case was heard by the Board on August 31,
2022. On November 15, 2022, the Board issued a Final Ordgr finding Appellant in violation of
the above statutes. The Board publicly reprimanded Appellant, assessed a total fine of $3,500 to
be paid within sixty days of the date of the order, and placed Appellant on probation for two
years starting on the date of the order. This appeal is before the Administrative Law Court (ALC
or Court) pursuant to the Notice of Appeal filed by counsel for Appellant on December 15, 2022.
ISSUES
1. Did the Board err in concluding Appellant violated section 32-8-345 by failing to deliver
- Decedent’s cremated remains to Decedent’s sister?

2. Does S.C. Code Ann. section 40-19-310(A) (2011) exempt Appellant from the
requirements of the Funeral Service Practice Act, S.C. Code Ann. sections 40-19-5 to -

320 (2011 & Supp. 2022)?
3. Were Decedent’s cremated remains a dead human body for purposes of the Funeral

Service Practice Act?




BACKGROUND

Appellant is a licensed funeral establishment doing business in South Carolina and was
licensed at all times relevant to the mattefs‘ asserted in this case. On or about October 13, 2016,
Decedent passed away. Appellant was notified and collected Decedent’s remains from St.
Francis Hospital in Greenville, South Carolina. After Decedent’s passing, Decedent’s sister,
(5.C.), was contacted by Decedent’s significant other (P.D.). P.D. informed S.C. of Decedent’s
passing. P.D. passed away soon after communicating Decedent’s passing to S.C., though S.C. |
was not aware of P.D.’s passing until February, 2017. Within two days of Decedent’s passing,
Greg Broussard, one of Appellant’s employees, called S.C. and let her know he was having
difficulty contacting P.D. to move forward with funerary arrangements. In November, 2016,
Randy Harreld (Harreld), another employee of Appellant at the time, contacted S.C. regarding
completing an authorization to cremate Decedent’s remains. On November 16, 2016, Harreld
sent S.C. an email with the subject “Authorization form,” with one PDF attached to it labeled
“authorization2014.” In his email, Harreld requested S.C. “please fill out the best you can” and
“[i]nclude a copy of your driving license and have the 2™ page notarized.” The next day, S.C.
returned the signed and notarized cremation authorization form to Harreld via fax, who
confirmed receipt via email. |

On or about November 22, 2016, an employee of Appellant contacted the Greenville
County Coroner’s Office to obtain a cremation permit despite S.C. faxing a signed cremation
form to Appellant. Appellant received a signed cremation permit from the coroner’s office and
proceeded with cremating Decedent’s rémains. On or about February 2, 2017, S.C. emailed
Harreld inquiring on the status of Decedent’s remains as she had not received an update from
Appellant since November, 2016. Harreld informed S.C. of Decedent’s cremation and the
issuance of Decedent’s death certificate. Harreld provided S.C. with a phone number and
adviséd her to speak to an individual named Donna to coordinate delivery or retrieval of
Decedent’s cremated remains. On or about February 15, 2017, S.C. emailed Harreld inquiring
why Donna had not returned her phone call. On or about March 28,2017, S.C. emailed Harreld
requesting assistance aé she had not received a call from Appellant despite being told she would

receive a call once Appellant researched the issue. On or about April 4, 2017, S.C. emailed



Harreld informing him no oﬁe would provide any information regarding Decedenf’s cremated
remains. This was the last communication S.C. had with Appellant.

| On or about April 20, 2017, a complaint was filed with the South Carolina Department of
Labor, Licensing, and Regulation (Department). The complaint alleged Appellant. retained
posseééion of Decedent’s cremated remains since October, 2016, and Appellant refused to
respond to the inquiries of Decedent’s family since February, 2017. The case was assigned to
Investigator Meadows (Meadows) to investigate the complaint’s allegations. On or about
October 12, 2017, Appellant forwarded a copy of their file for Decedent which inciuded a call
log showing attempted calls to S.C. and P.D. through the end of October, 2016, a time prior to
S.C.’s communication with Harreld. On or about October 17, 2017, in response to the Notice of
Complaint, Appellant provided a written statement to Meadows in which Appellant, through its
then manager, stated the family of Decedent “has made no effort of any kind to cooperate or
assist with ob.tainingtthe necessary documentation to complete the required documentation to
co‘mplete the file.” The response further provided that, but .for the coroner getting involved,
Decedent’s cremation could not ha‘\/e gone forward and that Decedent’s family “repeatedly
received requests to assist us in handling this matter responsibly and to date the requests have
‘been ignored.” Finally, the response provided that since her February 2, 2017 email, S.C. made
no attempts to provide the required documentation, payment, or direction for Decedent’s
remains. ' |

On or about January 9, 2018, Appellaht located additional paperwork related to

Decedent’s cremation and emailed the paperwork to Meadows. This paperwork included the
signed and notarized éremation authorization form S.C. faxed to Harreld on November 17, 2016.
The cremation authorization form provided that Appellant was authorized to dispose of
Decedent’s remains by releasing them to his agent, which was designated as S.C. S.C. also
faxed Appellant her driver’s license and a fax cover sheet that included a message to Harreld. In
the message, S.C. provided, in pertinent paf;:

If you have any further questions please contact me. I know my brother was
receiving SSI/SSDI and I know here in Maryland if a person is receiving that they
pay for the cost. Iam not sure how South Carolina works. You have my email so
please keep in contact. Iam sorry that his girlfriend of 16 years [P.D.] would not
return your calls (she stopped taking mine about 3 weeks ago as well.)



At the August 31, 2022 hearing, S.C. testified she sent back the cremation authorization
form she received, but she did not receive a Statement of Funeral Goods and Services, which was
a contract to perform funeral services. S.C. also testified she learned of P.D.’s passing in
February, 2017, during the process of attempting to contact P.D. regarding Decedent’s
arrangements. S.C. testified she did not know where Décedent’s remains were prior to being
questioned at the hearing by a member of the Board, when she was asked if she knew Decedent’s
cremated remains were interred at a cemetery. At the hearing, Appellant introduced into the
record two Statement of Funeral Goods and Services contracts, neither of which were signed by
any party. Teresa Mercer (Mercer), who was Appellant’s manager, chief financial officer, funeral
director, and advanced planner, testified that when the authorization form was sent, the contract
would have also been sent. Mercer testified P.D. did not respond to any of Appellant’s attempts
to contact her. Mercer testified she only learned of P.D.’s passing on the day of the hearing.
Mercer testified Decedent’s cremated remains were interred at Forest Lawn, in South Carolina.

The Board found the State met its burden of proving Appellant was in violation of section
32-8-345(C) because Appellant failed to deliver Decedent’s remains to Decedent’s agent, S.C.,
as instructed on the cremation authorization form signed by S.C. The Board found S.C.’s
testimony that she did not receive a Statement of Funeral Goods and Services credible and found
Appellant could not rely on its failure to provide S.C. the contract to then assert S.C. failed to
provide proper instruction on the handling of Decedent’s cremated remains. The Board found
the State met its burden of proving Appellant was in violation of S.C. Code Ann. section 40-1-
110(1)(f) (2011) because Appellant committed a dishonorable, unethical, or unprofessional act
that is likely to deceive, defraud, or harm the public when Appellant failed to communicate
adequately with S.C. Finally, the Board found the term “dead human remains” as used in S.C.
Code Ann. section 40-19-110(9) (2011) is properly understood to include human remains and
cremated remains.

STANDARD OF REVIEW

This case is before the Court as an appeal of an agency action. As such, the
Administrative Law Judge sits in an appellate capacity under the Administrative Procedures Act
(APA), rather than as an independent finder of fact. S.C. Code Ann. § 1-23-600(D) (Supp.
2022). The provisions of the APA, specifically S.C. Code Ann. section 1-23-380(5) (Supp.
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2022), govern the circumstances in which an appellate body may reverse or modify an agency
decision. That section states: |

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative, and substantlal
evidence on the whole record; or '
(f) arbitrary or capr1c1ous or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

Id.

A decision is supported by “substantial evidence” when the record as a whole allows
reasonable minds to reach the same conclusion reached by the agency. Bilton v. Best Western
Royal Motor Lodge, 282 S.C. 634, 641, 321 S.E.2d 63, 68 (Ct. App. 1984). The fact the record,

when considered as a whole, presents the possibility of drawing two inconsistent conclusions

from the evidence does not prevent the agency's finding from being supported by substantial
evidence. Waters v. S.C. Land Resources Conservation Comm’n, 321 S.C. 219, 226,467 S.E.2d
913, 917 (1996).

In applying the substantial évidence rule, the factual findings of the administrative
agency are présumed to be correct. Rodney v. Michelin Tire Corp., 320 S.C. 515, 519, 466
S.E.2d 357, 359 (1996), citing Kearse v. State Health & Human Servs. Fin. Comm'n, 318 S.C.
198, 456 S.E.2d 892 (1995). Furthermore, the reviewing court is prohibited from substituting its

judgment for that of the agency as to the weight of the evidence on questions of fact. Grant v.
S.C. Coastal Council, 319 S.C. 348, 353, 461 S.E.2d 388, 391 (1995) (citing Gibson v. Florence
Country Club, 282 S.C. 384, 318 S.E.2d 365 (1984)). Finally, the party challenging an agency
action has the burden of proving convincingly that the agency's decision is unsupported by
substantial evidence. Waters, 312 S.C. at 226, 467 S.E.2d at 917 (citing Hamm v. AT&T, 302
S.C. 210, 394 S.E.2d 842 (1990)).




DISCUSSION
Failure to Deliver Decedent’s Cremated Remains to S.C.

Appellant asserts it did not receive specific instructions on the manner of delivery of
Decedent’s cremated remains to S.C. within sixty days of the cremation. Appellant argues this
delay in providing specific instructions entitled Appellant to dispose of Decedent’s cremated
remains in any way permitted under section 32-8-345 and absolves Appellant of the
responsibility to deliver Decedent’s cremated remains to S.C., Decedent’s agent. For the
following reasons, the Court disagrees.

Upon completion of the cremation process, if the crematory authority has not
been instructed to arrange for the mailing, interment, inurnment, or scattering of
the cremated remains, the crematory authority shall deliver in person or mail the
cremated remains accompanied by the cremation certificate to the designee
specified on the cremation authorization form. If no designee is specified, the
cremated remains must be delivered in person or mailed to the decedent's agent.
The cremated remains must be delivered in person or delivered to the United
States Post Office or to a bonded licensed courier service to be sent by registered -
and return receipt requested mail. Upon receipt of the cremated remains
accompanied by a photocopy of the Burial Transit Permit and Cremation
Certificate, the individual receiving them may transport and dispose of them in
any manner in accordance with this section. After delivery in person or to the
United States Post Office or to a bonded, licensed courier service, the crematory
authority is discharged from any legal obligation or liability concerning the
cremated remains.

Section 32-8-345(C).

If after a period of sixty days from the date of cremation the decedent's agent has
not instructed the funeral establishment or crematory authority to arrange for final
disposition of the cremated remains or claimed the cremated remains, the funeral
establishment or crematory authority may dispose of the cremated remains in any
manner permitted by this section.

Section 32-8-345(D).

Appellant argued S.C. failed to submit a Statement of Funeral Goods and Services.
Appellant relied on S.C.’s failure to provide a Statement of Funeral Goods and Services when it
argued S.C. failed to communicate instructions to Appellant as to the final disposition of
Decedent’s remains within sixty days. The Board found S.C.’s testimony that she never received
a Statement of Funeral Goods and Services from Appellant credible. The Court may not
substitute its judgment for that of the Board as to the weight of the evidence on questions of fact.

§ 1-23-380(5). Therefore, the Court is bound by the Board’s finding that S.C. did not receive a
6



Statement of Funeral Goods and Services. Additionally, Appellant possessed a signed and
notarized cremation authorization form submitted by S.C. on Novembef 17, 2016, designating
S.C. as Decedent’s agent and authorizing Appellant to disposé of Decedent’s remains by
releasing the remains to S.C. Appellant possessed this cremation authorization prior to
November 22, 2016, when Appellant obtained a cremation permit from the Greenville County
Coroner’s Office to proceed with the cremation of Decedent’s remains. Appellant also knew
S.C.’s contact information because Harreld was able to communicate with S.C. via email. The
Board reasonably concluded from these facts that Appellant knew or should have known S.C.
was Decedent’s agent prior to Decedent’s cremation and Appellant failed to follow S.C.’s
instructions regarding the disposition of Decedent’s remains. Therefore, the Board did not err
when it concluded Appellant violated section 32-8-345(C) by failing to deliver Decedent’s
cremated remains to S.C. There is ample evidence in the record to support each of the Board’s
factual findings.
Section 40-19-310(A) Exemption for Paupers

Appellant next argues the Board erred because it failed to consider section 40-19-310(A),
which provides, “The provisions of [the Funeral Board Practice Act] do not apply to the
preparation and burial of dead bodies of paupers or of inmates of state institutions when the
paupers or inmates are buried at the expense of the State.” Mercer testified that Decedent was
cremated as a pauper and Appellant received no compensation from any source. There is no
evidence in the record with respect to whether Decedent was buried at the expense of the State.
Appellant did not specifically raise the issue of whether section 40-19-310(A) barred the
application of the Funeral Board Practice Act and the Board did not rule on the issue. “It is
axiomatic that an issue cannot be raised for the first time on appeal, but must have been raised to
and ruled upon by the trial judge to be preserved for appellate review.” Wilder Corp. v. Wilke,
330 8.C. 71, 76,497 S.E.2d 731, 733 (1998). Therefore, this issue is not preserved on appeal.
Definition of “Dead Human Body”

Finally, Appellant argues Decedent’s cremated remains are not a “dead human body.”

The board may refuse to issue or renew or may suspend or revoke the license of a
funeral director or embalmer or may place the licensee on probation after notice
and a hearing for unprofessional conduct which includes: . . . refusing to properly
release a dead human body to the custody of the person or entity who has the legal
right to effect a release . . . .



Section 40-19-110(9).

South Carolina has long recognized the rule that an opinion or construction of a
statute by an agency that is in charge of enforcing the statute should be given
great deference. “[TThe construction of a statute by the agency charged with its
administration will be accorded the most respectful consideration and will not be
overruled absent compelling reasons.”

Georgia-Carolina Bail Bonds, Inc. v. County of Aiken, 354 S.C. 18, 26, 579 S.E.2d 334, 338 (Ct.
App. 2003) (citing Brown v. S.C. Dep’t of Health & Envtl. Control, 348 S.C. 507, 515, 560
S.E.2d 410, 414 (2002). “The cardinal rule of statutory construction is to ascertain and
effectuate the intent of the legislature.” Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581

(2000). “Where the statute's language is plain and unambiguous, and conveys a clear and
definite meaning, the rules of statutory interpretation are not needed and the court has no right to
impose another meaning.” Id. “The goal orf statutory construction is to harmonize conflicting
statutes whenever possible and to prevent an interpretation that would lead to a result that is
plainly absurd.” Id. at 91, 533 S.E.2d at 584.

The Board found the reference to a “dead human body” in section 40-19-110(9) is
properly understood to include human remains and cremated remains. Specifically, the Board
noted S.C. Code Ann. section 32-8-305(9) (2007) defines “Cremation™ as “the technical process
using heat and flame that reduces human remains to bone fragments . ...” Section 32-8-305(22)
defines “Human remains” as “the body of a deceased person, including any form of body
prosthesis 'that has been permanently attached or implanted in the body.” Section 32-8-305(8)
_ defines “Cremated remains” as “all human remains recovered after the completion of a
cremation.”

Appellant admits Decedent’s remains are now cremated remains, but argues these
cremated remains are no longer a “dead human body.” However, based on the above statutory
definitions, the following inferences. arise. First, all cremated remains are human remains.
Second, all human remains are the body of a deceased person. Finally, all cremations are
performed on a dead human body. The statutory definition of “Cremation” does not list any
products of the process other than “bone fragments.” Since cremated remains are the human
remains recovered after cremation and bone fragments are the only output of the cremation

process described in the definition of “Cremation,” it would be absurd to assert human bone
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fragments are not “Cremated remains” pursuant to section 32-8-305(8). Therefore, the bone
fragments referred to in the definition of “Cremation” must also be cremated remains.
Appellant’s argument that Decedent’s cremated remains are no longer a dead human
- body does not logically follow from these facts. Since Appellant admits Decedent’s remains are
" now cremated remains, Decedent’s cremated remains are also human remains. Human remains
are “the body of a deceased person.” Therefore, cremated remains are also “the body of a

deceased person.” Since “dead human body” and “the body of a deceased person” plainly mean

~ “the same thing, Decedent’s cremated remains are a dead human body according to South

Carolina law. Since the Board’s construction of section 40-19-110(9) and its applicability to
cremated remains is supported by the statutory definitions of “Cremated remains,” “Cremation,”

and “Human remains,” there is no compelling reasori for the Court to reject the Board’s

interpretation.
ORDER
IT IS THEREFORE ORDERED that the Final Order of the Board of Funeral Service is
hereby AFFIRMED.
AND IT IS SO ORDERED.
- Deborah Brooks Durdén, Judge
S.C. Administrative Law Court
June 6, 2023

Columbia, South Carolina
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State Board of Funeral Services ................... e eefetetieieieieeieeeeeeeeees.e. . Respondent.

PROOF OF SERVICE

| 1 certify that I have sefved the Notice of Appe;ell on .July 6, 2023. by depositing‘ acopy ofit -

in th_e United States Mail, postage pfepaid, on the Sduth Caroliﬁa Départmlent of Labor, Licensing '
"andi Regulation, State Board of Funéral Sefvices, addressed- to its attorney of record, Katherine B.
Barroll, Esq. at 110 Centerview Drive, P.O. Box 11329 Colufnbia, S.C.2921 1--1329 as well as by

sending a courtesy copy to counsel via email.

July 6, 2023 : __8/ Christina M. Brown

: ' Carl.D. Hiller (SC Bar #101242)
Christina M. Brown (SC Bar #104085)
HHP LAW GROUP, LLC
924 Gervais Street '
Columbia, South Carolina 29201
T: (803) 400-8277
Attorneys for Appellant



OTHER COUNSEL OF RECORD:

- Katherine B. Barroll, Esq.

Office of Disciplinary Counsel

S.C. Department of Labor, Licensing and Regulation
110 Centerview Drive

P.O. Box 11329

- Columbia, S.C. 29211-1329

(803) 896-4346

Katherine.Barroll@llr.sc.gov

- Attorney for Respondent




"EXHIBIT C

Cremation Society of SC — Westville Funerals
Docket No.: 2023-001083



THE STATE OF SOUTH CAROLINA Jul 10 2023
In The Court of Appeals S C CQU[T of Appea,s

APPEAL FROM THE ADMINISTRATIVE LAW COURT

The Honorable Deborah Brooks Durden, Administrative Law Court Judge
Case No. 22-ALJ-11-0441-AP

Cremation Society of SC — Westville Funerals..............cc.ovieveieniinieinianian, Appellant,

South Carolina Department of Labor, Licensing and Regulation, A
State Board of Funeral Services e RESpODdent.

PROOF OF SERVICE

I certify that I have filed and served the Notice of Appeal on July 10, 2023 by depositing a
copy of it in the United States Mail, postage prepaid, on the South Carolina Administrative Law

Court at 1205 Pendleton St., Suite 224 Columbia, S.C. 29201.

July 10, 2023 s/ Christina M. Brown
Carl D. Hiller (SC Bar #101242)
Christina M. Brown (SC Bar #104085)
HHP LAW GROUP, LLC
924 Gervais Street
Columbia, South Carolina 29201
T: (803) 400-8277
Attorneys for Appellant

OTHER COUNSEL OF RECORD:



Katherine B. Barroll, Esq.

Office of Disciplinary Counsel

S.C. Department of Labor, Licensing and Regulation
110 Centerview Drive

P.O. Box 11329

Columbia, S.C. 29211-1329

(803) 896-4346

Katherine.Barroll@llr.sc.gov

Attorney for Respondent




CERTIFICATE OF SERVICE

I, Robin E. Coleman, hereby certify that I have this date served this Order upon all parties to this
cause by depositing a copy hereof, in the United States mail, postage paid, or by electronic mail

to the address provided by the party(ies) and/or their attorney(s).

obrin (oloiman

Robin E. Coleman
Judicial Aide to Judge Deborah Brooks Durden

June 6, 2023
Columbia, South Carolina
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RECE] VEDS
THE STATE OF SOUTH CAROLINA JUL 14 gpp9

In The Court of Appeals SC COUH of Appea l
. S
APPEAL FROM THE ADMINISTRATIVE LAW COURT A

The Honorable Deborah Brooks Durden, Administrative Law Court Judge

Case No. 22-ALJ-11-0441-AP
Court of Appeals Case No. 2023-001083

Cremation Society of SC — Westville Funerals.................cocovenvivinvininaininnnn., Appellant,
o
South Carolina Department of Labor, Licensing and Regulation,
State Board of Funeral Services ..........ocooiiiiiiiiniiiinieiieiee e, Respondent.
PROOF OF SERVICE

I certify that I have served the Motion to Dismiss Appeal and Respondent’s Memorandum in
Support of Motion to Dismiss Appeal on July 14, 2023 on Appellanf, by depositing a copy of the
same in the United States Mail, postage prepaid, addressed to its attorneys of record, Christina M.
Brown and Carl D. Hiller, HHP Law Group, LLC, at 924 Gervais Street Columbia, South Carolina
;29201, as well as by sending a courtesy copy to Appellant’s counsel via email to

Christina@hhplawgroup.com. Additionally, I have sent a courtesy copy to the South Carolina

Administrative Law Court by email to Robin E. Coleman, Judicial Aide to Administrative Law

Court Judge Deborah Brooks Durden at rcoleman@scalc.net.

‘Katherine B. Barroll
Assistant Disciplinary Counsel,
South Carolina Department of Labor,
Licensing and Regulation
P.O. Box 11329 (zip code: 29211-1329)
110 Centerview Dr.
Columbia, SC 29210
July 14, 2023 S.C. Bar No. 553
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Honorable Jenn
Clerk of Court
SC Court of Appeals
1220 Senate Street
Columbia, SC 29201
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