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Reply Statement of Facts 

On December 15, 2005, Respondent Vernon Sulton ("Sulton") was the 

unfortunate vlctnn of a cnme that IS unrelated to thIS laWSUIt and m WhICh he suffered 

multIple gunshot wounds, leavmg hnn a paraplegIc WIth no feelmg from the chest down 

and lnnlted use of hIS arms (Am Compl '4, R 37, 212) Sulton was hospItalIzed at 

Palmetto RIchland from December 15, 2005 until February 2, 2006, at WhICh tnne he 

was transferred to HealthSouth RehabIlItatIOn HospItal ("HealthSouth") (Am Compl 

'4, R 37, 189) Pnor to hIS arnval at HealthSouth, Sulton developed a Stage 2 

decubItus ulcer on hIS lower back, and thIS condItion was ImmedIately dIagnosed by 

HealthSouth (Am Compl , 6, 37, 113-115) In addItion to hIS paralYSIS, Sulton 

suffered from vanous medIcal condItions WhICh were contnbutmg factors to the 

development of a decubItus ulcer 1 (R 70-71, 387-389) Respondents' expert WItness, 

Nurse Ann Muers, testified that dependmg on the CIrcumstances, even WIth reasonable 

care, a pressure ulcer can develop through all four stages (R 123-124) Appellant's 

expert, Dr Kurt GambIa, testIfied that, at the time Sulton came to HealthSouth, hIS 

pre-exlstmg ulcer was lIkely to escalate, even WIth optnnal care (R 389-390) 

Numerous measures were taken to treat Sulton's ulcer dunng hIS bnef 

hospItalIzatIOn WIth HealthSouth In addItion to repOSItiOnIng of the patient, 

HealthSouth InItIally treated Sulton's pressure ulcer through the applIcatIOn of comfeel 

dressmgs and the ImmedIate use of a RIm AIr mattress (R 120-121, 301, 302-303, 

304, 320-321, 349, 352, 377, 389) By February 7, 2006, upon notmg that the ulcer 

1 These other condItions mc1uded obesIty, hIgh blood pressure, heart problems, and 
mInI-strokes (R 70-71, 163, 164-165, 196) 
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was contmumg to worsen, Sulton was provIded a more sophISticated Power Turn Ellte 

bed, WhICh IS more effective m provIdmg a constant repositIomng of the patient (R 

86-87, 118, 351-353, 378, 380-381, 389) By February 9, 2006, the comfeel dressmg 

was upgraded to sllvadene dressmgs (R 332-333, 350-351, 379) HealthSouth also 

sought to address the pressure ulcer though physIcal therapy, nutntIOn, and on 

February 10, 2006 arranged for a consultatIOn wIth a plastic surgeon to take place later 

that month (R 351-352, 354-355, 386) 

The record at tnal establlshed that HealthSouth had proper pollcies and 

procedures m place regardmg the preventIOn and treatment of pressure ulcers and that 

these pohcles were not faulty (R 55, 127) The Issue was whether the nursmg staff 

had followed those polIcIes and procedures (R 127) 

On February 13, 2006, Sulton was transferred back to Palmetto RIchland 

because of a pOSSIble heart attack (R 94) After arnvmg at Palmetto RIchland, 

Sulton's ulcer was diagnosed as havmg mcreased to Stage 4 (R 96) The ulcer was 

completely healed by the summer of 2006 (R 181-182, 216) On February 6, 2010, 

Sulton dIed from causes unrelated to the ulcer or hIS care at HealthSouth (Death 

Certificate of Vernon Sulton, R 751) (identIfymg Mr Sulton's cause of death on 

February 6, 2010, as sepsIs caused by a unnary tract mfectIOn) 
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Argument 

I The TrIal Court's InstructIOn to the Jury that Appellants Owed a 
"HeIghtened" Duty of Care ConstItutes ReversIble Error 

Respondents contend that Appellants faIled to preserve the Issue of the Tnal 

Court's erroneous "heIghtened duty" charge2 because Appellants dId not speCIfically 

state the charge was "a mIsstatement of the law of South CarolIna " (Resp Bnef p 

24) Respondents also attempt to Ilffilt the ObjectIOns made at tnal by Appellants to an 

ObjectIOn that the charge would be confusIng (Resp Bnef p 26) The record refutes 

these contentIOns and establIshes that thIS Issue was fully preserved and that thIS error 

warrants a new tnal 

Dunng the conference on the proposed Jury InstructIOns, Appellants speCIfically 

objected to the InclUSIOn of Respondents' Request to Charge No 15 (the "heIghtened 

duty" charge) (R 414-415) DurIng thIS ObjectIOn Appellants' counsel argued 

MR SAMMATARO We [object] to It on the baSIS that Your 
Honor IS already gOIng to charge the law regardIng eggshell plaIntiffs 
Your Honor's gOIng to charge [that] the standard In thIS case IS 
reasonable care I don't thInk that there's been really any dIScussIon that 
would warrant that charge plus I thInk It'S already covered In the charges 
Your Honor clalffis to gIve 

2 The "heIghtened duty" charge gIven by the Tnal Court was as follows 

" It IS the general law applIcable to all persons that If there IS a great 
degree of danger present, then there IS a greater duty of care to prevent 
Injury to other persons A SimIlar rule applIes to phYSICIans or 
healthcare prOViders In theIr treatment of theIr patIents When there 
IS a nsk of substantIal danger present and the symptoms of the patIent are 
conSIstent WIth such a nsk then the healthcare prOVIder has a duty to 
respond In proportIon to the nsk The greater the risk of the condItIon 
to the patIent the greater the duty of the healthcare prOVIder to 
respond appropnately and to prOVIde the appropnate treatment " 

(R 501) (emphasIs added) 
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THE COURT Okay 

MR SAMMA TARO I thmk It'S gomg to confuse the Jury and 
they're gomg to beheve that there was some hIgher duty that apphed to 
the defendants m thIS case other than what the medIcal malpractice 
standard actually IS 

(R 414-415) (emphasIs added) Thus, Appellants counsel argued that the actual 

standard of care that apphed was "reasonable care" and that the mclusIOn of the 

"heIghtened duty" charge was not the duty the law actually Imposed (R 414-415) 

Followmg the completIOn of the JUry charges, Appellants renewed theIr ObjectIOn to the 

"heIghtened duty" charge (R 506-507) 

Appellants' ObjectIOns were the eqUivalent of statmg that the heIghtened duty 

charge IS a mIsstatement of law There IS no need to exphcItly use the words 

"mIsstatement of law" where It IS clear from the context of the ObjectIOn what IS at 

Issue See State v Brannon, 388 S C 498, 502, 697 S E 2d 593, 595-96 (2010) 

(holdmg that use of the exact name of a legal doctrIne IS not necessary for preservatIOn 

and that a htlgant IS only reqUired to faIrly raIse the Issue to the trIal court, thereby 

gIvmg It an opporturnty to rule on the Issue), State v Dunbar, 356 S C 138, 142, 587 

S E 2d 691, 694 (2003) (holdmg that the exact name of a legal doctrIne need not be 

used where It IS clear the argument has been presented on that ground), Carroll v 

Palmetto Bank (In re Estate of Patterson), 374 S C 116, 120, 646 S E 2d 885, 888 

(Ct App 2007) (holdmg that a party need not use the exact name of a legal doctrIne to 

preserve an Issue for appellate revIew), State v Russell, 345 S C 128, 132, 546 

S E 2d 202, 204 (Ct App 2001) (explammg that even though exact words are not used 

to argue an Issue, If It IS clear from the argument presented m the record that the 
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motion was made on a particular ground, the argument WIll be consIdered raIsed to the 

tnal court and wIll be preserved for revIew) It was clear from Appellants' ObjectIon 

that the heIghtened duty charge would lffiproperly go beyond the applIcable standard of 

care of "reasonable care" Thus, thIS Issue was fully preserved for appeal 

As explamed m SectIOn I of Appellants' ImtIal Bnef, the "heIghtened duty" 

charge gIven by the Tnal Court was expressly rejected by the South Carolma Supreme 

Court m PIttman v Stevens, 364 S C 337, 613 S E 2d 378 (2005) In PIttman, the 

Supreme Court upheld a tnal court's refusal to provIde a charge ldentzcal to the one at 

Issue m thIS matter, on nearly Identical facts (1 e , plamtIff suffered pressure-pomt 

ulcer) ~ at 341, 613 S E 2d at 380 In support of thIS rulIng, the PIttman Court held 

there was no South CarolIna law supportmg the use of thIS charge and that "thIS 

mstructIOn IS even more mappropnate m a medical malpractzce case" because "[e]very 

medIcal deCISIOn encompasses varymg degrees of danger" Id at 342-43, 613 S E 2d 

at 380-81 (emphasIs added) 

Respondents attempt to draw a dIstmctIOn between the fact that PIttman 

addressed a tnal court's refusal to gIve the charge at Issue as opposed to a clalffi of 

error where the charge was actually gIven (Resp Bnef p 25) Assummg thIS 

dIstmctIOn, It makes no dIfference The PIttman Court made It clear that thIS 

mstructIOn was not supported by South CarolIna law and was partlcularly mappropnate 

m medical malpractzce cases The Issue decIded m PIttman was whether the 

"heIghtened duty" charge was appropnate m a medIcal malpractice actIOn, and the 

clear holdmg was that It was not 
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Respondents' next contentlOn IS that Appellants were not prejudIced by thIS 

Improper charge The basIs for thIS contentlOn IS that under the "holIstic approach" to 

Jury mstructIons any error With the "heIghtened duty" charge must be consIdered along 

wIth the charges as a whole (Resp Bnef pp 26-29) The mere fact that other parts of 

the charge were correct does not absolve the tnal court of ItS error m gIvmg an 

erroneous mstructlOn Cole v Raut, 378 S C 398, 404, 663 S E 2d 30, 33 (2008) 

(holdmg that an erroneous Jury charge IS grounds for reversal where the appellant can 

demonstrate error and preJudIce) The purpose of Appellate Courts vIewmg the 

charges as a whole IS to prevent statements m charges from bemg taken out of theIr 

complete context It does not excuse a clearly erroneous mstructlOn Just because a 

contradIctory but correct mstructlOn on the same subject IS gIven elsewhere In such 

cIrcumstances, unless cured by the tnal court, an erroneous charge would still cause 

prejUdICe and JUry confuslOn In thIS case, whIle Respondents pomt to vanous 

mstructlOns elsewhere m the overall charge that were correct statements of the law, 

they fall to show that the erroneous "heIghtened duty" charge was m any way corrected 

by, or even contradIcted by, other mstructlOns The fact that the correct law was 

charged as to other unrelated aspects of the case dId not remedy the error regardmg the 

eXIstence of a supposed "heIghtened" duty 

The "greater duty" mstruction went to the key Issue of whether there was a 

breach of a duty By unproperly elevatmg the duty owed, thIS mstructlOn made It more 

lIkely that the Jury would find that otherwIse reasonable conduct breached the 

"heIghtened" duty Whether the Appellants breached theIr duty was the essentzal 

determmatlOn made by the Jury m thIS case Therefore, thIS unproper mstructlOn was 
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hIghly prejUdICIal to the Defendants and a new tnal should be granted Baker v 

Weaver, 279 S C 479, 483, 309 S E 2d 770, 772 (Ct App 1983) (fmdmg the tnal 

court's erroneous charge to be prejUdICIal where the requested mstructlOn mvolved a 

substantial feature of the case) 

II The VerdIct Form Was Fatally Flawed ReqUIrIng a New TrIal 

The verdIct form subIll1tted to the JUry m thIS case was fatally flawed m a 

vanety of respects For example, the verdIct form dIrected the Jury to find "for" the 

Respondents Sulton and Scott and "agamst" HealthSouth and the Nurse Appellants 

(VerdIct Form " 1-2, R 4-5) AddItionally, whIle the verdIct form allowed the JUry 

to select mdiVIdual Nurse Appellants It could find "agamst" or allowed a findmg of 

"NONE OF THE ABOVE," aSIde from the "NONE OF THE ABOVE" optIon, there 

was no mechamsm for the Jury to find "for" HealthSouth on eIther of the umdentIfied 

claImS (VerdIct Form " 1-2, R 4-5) Fmally, the verdIct form's provIsIons for 

findmg proxImate cause and reckless WIllful and wanton conduct by clear and 

convmcmg eVIdence were lImIted to HealthSouth and dId not proVIde for any mdividual 

findmgs on these Issues as to the Nurse Appellants (VerdIct Form , 3, R 5) 

Respondents contend that the only Issue preserved by Appellants wIth respect to 

the verdIct form IS the form's faIlure to mclude mdividual findmgs as to the Nurse 

Appellants on the Issue of proxImate cause (Resp Bnef p 32) ThIS IS Incorrect All 

of the Issues raIsed In thIS appeal as to the verdIct form were fully preserved 

The Appellants' proposed verdIct form would have allowed the Jury to make 

separate determmatlOns as to each indIVidual defendant on the Issues of (a) neglIgence, 

(b) proxImate cause, and (c) the establIshment by clear and convmcmg eVIdence of 
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reckless, wIllful, and wanton conduct (Appellants' Proposed VerdIct Form, R 654) 

In addItIon to proposmg a verdIct form WhICh addressed these Issues, Appellants 

ObjectIOn to Respondents' verdIct form mcluded the followmg 

THE COURT Okay And what else? And you object to the 
Plamtlffs verdIct form - the verdIct form I'm gomg to adopt and some 
partIculars I thmk 

MR SAMMA T ARO Yes SIr Movmg on to plamtlff s verdIct 
[form] we have several ObjectIOns FIrst of all, I thmk the questIOn 
should be segregated out on the elements of theIr claIms, m other words, 
there should be a separate questIOn of fmdmg regardmg neglIgence 
There should be a separate questIOn regardmg findmg or proXImate cause 
as to the [specIfic] defendants I belIeve that the way thIS verdIct form 
was worded IS a lIttle confusmg To have all of the defendants lIsted 
separately because that's the way they were lIsted m the complamt 

(R 416)(emphasis added) Thus, Appellants speCIfically noted that the verdIct form 

was confusmg and faIled to properly separate the Issues as to the separate defendants 

(R 416-418, 506-507) The Tnal Court rejected Appellants' proposed form and 

mstead used the Respondents' form, over Appellants' ObjectIOns (R 416-418, 502-

504, 506-507) 

Respondents mcorrectly attempt to mInImIZe the extent of Appellants' ObjectIOn 

by Ignonng ItS context When the entIre context of Appellants' objectlon IS conSIdered, 

mcludmg Appellants' proposed verdIct form, It IS clear that Appellants requested that 

the verdIct form reqUIre the jury to make a clear determmatIOn as to each element of 

the claImS for each mdiVIdual defendant Appellants' ObjectIOn, coupled WIth theIr 

proposed verdIct form, raIsed these Issues m a tImely manner and WIth suffiCIent 

speCIfiCIty S C Dept of Transp v FIrst Carolma Corp of S C , 372 S C 295, 302, 

641 S E 2d 903, 907 (2007) (holdmg that a party's ObjectIOn to a verdIct form was 

preserved despIte fact that the party dId not phrase ItS ObjectIOn m the exact terms used 
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m the Issues on appeal) Thus, Appellants' ObjectlOn adequately preserved all of the 

verdict form Issues raised m this appeal 

The result of this error was jury confuslOn and clear prejudice to the Appellants 

There was no IdentlficatlOn of the clalffis or their elements for jury determmatlOn 

There was also no clear method to find for HealthSouth on either cause of actlon 

Addltlonally, the absence of any mdlvldual determmatlOns of proxlffiate cause or 

reckless, wdlful or wanton conduct as to the mdlvldual Nurse Appellants lffiproperly 

suggested that no such fmdmgs were needed 

The confusmg effect and lffipropnety of the verdict form IS eVidenced by the 

jury's responses to paragraph 2 where they selected "NONE OF THE ABOVE" 

(Verdict Form '2, R 5) If thiS determmatlOn IS considered to be a verdict "agamst" 

HealthSouth but not agamst the mdlvldual Nurse Appellants (as Respondents argue), It 

IS lffiproper because such would mean there was never an optlOn for a verdict on thiS 

clalffi m HealthSouth's favor Stevens v Allen, 342 S C 47, 52 n 4, 536 S E 2d 663, 

665 n 4 (2000) (notmg that mconslstent verdicts from the jury were exacerbated by a 

verdict form which faded to separately mqmre as to the defendants' hablhty on each 

cause of actlOn and encouragmg members of the bar to submit verdict forms that are 

more specifically tallored to the facts of the case) Therefore, Appellants should be 

granted a new tnal If thiS verdict IS so mterpreted 

III The Only Reasonable Interpretation of the Jury's Verdict on the Loss of 
ConsortIUm Claim IS a Total Defense Verdict 

U smg the verdict form submitted over Appellants' objectlOn, the jury selected 

"NONE OF THE ABOVE" for their hablhty determmatlOn as to the loss of consortIUm 
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clann The only reasonable InterpretatIOn of thIS verdIct IS that It was a verdIct In favor 

of all of the Appellants The "NONE OF THE ABOVE" optIon selected by the Jury 

was the final optIOn for the Jury on the verdIct form It IS an all-InclUSIve phrase and 

Includes all of the parties lIsted above It HealthSouth as well as the SIX IndIVIdual 

Nurse Appellants were lIsted In some manner above thIS selectIon Thus, the only 

reasonable conclusIOn IS that the Jury's "NONE OF THE ABOVE" selectIOn was a 

verdIct In favor of all of the Appellants 

Respondents contend, however, that "the Jury vIewed 'NONE OF THE 

ABOVE' as referenCIng only the lIst of nurses ImmedIately above that optIOn" (Resp 

Bnef p 40) Respondents attempt to support thIS assertIOn by clannIng that the 

language of the verdIct form stated that the Jury found agaInst HealthSouth and "gave 

the optIOn of checkIng each IndIVIdual nurse or none of the above" (Resp Bnef p 

40) Respondents' argument Illustrates the fatal flaw wIth the verdIct form If 

Respondents' InterpretatIOn of the verdIct form IS accepted, the Jury was Improperly 

Instructed, through the verdict form, to find against HealthSouth and the JUry was 

completely demed the abIlIty to find for HealthSouth Such a result IS untenable 

EIther, the Jury's selectIOn of "NONE OF THE ABOVE" Included HealthSouth as well 

as all of the Nurses Appellants and represents a total defense verdIct, or the verdIct 

form was fatally flawed by reqUIrIng a verdIct agaInst HealthSouth and a new tnal must 

be ordered 

I 

Respondents assert that the Jury's InclUSIOn of a dollar amount for Respondent 

Scott's non-economIC damages establIshes that the Jury Intended to find HealthSouth 

lIable (Resp Bnef p 40) ThIS overlooks the fact that damages are entIrely 
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dependent upon lIabIlIty, and a Jury's determmatIOn that Scott suffered non-economIC 

damages does not reqUIre that some party be held lIable for those damages Appellants' 

pOSItion IS that the verdIct of "NONE OF THE ABOVE" was a total defense verdIct on 

the loss of consortIUm claIm, and the mclUSIOn of a damages amount raIsed no Issue as 

to lIabIlIty Thus, because the Form 4 Order subsequently entered by the Tnal Court 

dId not clanfy thIS Issue, Appellants asked for Judgment as to that claIm to be entered m 

theIr favor m theIr post-tnal motIOns (Defendants' Post-Tnal MotIOns and Supportmg 

Memorandum, R 657, 711) If, as Respondents apparently contend, the damages 

amount created an ambIgUIty m the verdIct, It was mcumbent upon Respondents to raIse 

the Issue pnor to the dIsmIssal of the Jury See Dykema v Carolma Emergency 

PhYSICIans, PC, 348 S C 549, 554, 560 S E 2d 894, 896 (2002) (holdmg that where 

Jury returned a verdIct for pumtIve damages but no actual damages, the defendant 

waIved the Issue by not ralsmg the mconsistency pnor to the dIsmIssal of the Jury) 

Respondents' assertIOns as to how the JUry VIewed the verdIct form and as to 

meamng of the Jury's mclUSIOn of an economIC damages award are ImpermIssIble 

speculatIOn If, due to the flaw m the verdIct form, the "NONE OF THE ABOVE" 

verdIct was ambIguous, It IS Improper to speculate as to the Jury's mtentIOn Where 

there IS an ambIguous verdIct, "[t]he court cannot construe the verdIct of the Jury, nor 

can It 'correct' the verdIct" Stevens v Allen, 336 S C 439, 451, 520 S E 2d 625, 631 

(Ct App 1999) Rather, where the verdIct IS ambIguous, the remedy IS for the tnal 

court to resubmIt the case to the Jury, not act as a substitute for the Jury ~,Johnson 

v PhIllIps, 315 S C 407, 417 n 7, 433 S E 2d 895, 902 n 7 (Ct App 1993) Where 

the ambIgUIty IS not resolved by resubmIttmg It to the Jury, the only avenue for 
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amendmg or correctmg the Jury's verdlct lS through a motion for a new tnal Camden 

v Hllton, 360 S C 164, 173, 600 S E 2d 88, 93 (Ct App 2004) 

It was erroneous for the Tnal Court to speculate as to the Jury's mtentlOn m ltS 

selectlOn of "NONE OF THE ABOVE" on the loss of consortmm clalffi, and It remams 

lffiproper for Respondents to urge thls Court to do the same Thus, elther HealthSouth 

lS entitled to have Judgment entered m ltS favor on the loss of consortmm clalm, or a 

new tnal lS reqUlred due to the amblgUlty m the Jury's verdlct and the fatal flaw m the 

verdlct form 

IV The Lack of EVidentiary Support for Any Loss of ConsortIUm Verdict 
Warrants GrantIng HealthSouth EIther JNOV or a New Trial as to That 
ClaIm 

Even If the Jury's verdlct on the loss of consortmm clalffi could be mterpreted as 

a verdlct agamst HealthSouth, the $4,000,000 damages award lS unsupportable based 

on the damages properly recoverable for such a clalm and the eVldence at tnal 

Respondents mcorrectly seek to draw a dlstmctlOn between loss of consortmm under the 

common law, and theIr asserted "modern VIew" of thIS claIm as codlfied m S C Code 

Ann § 15-75-20 (Resp Bnef p 41) SpeCIfically, Respondents assert that the 

common law hmltatlOns on the types of damages recoverable under loss of consortmm 
) 

were completely removed by the statement m sectlOn 15-75-20 that "[a]ny person may 

mamtam an actlOn for damages ansmg from an mtentlOnal or tortlous vlOlatlOn of the 

nght of compamonshlp, ald, soclety and serVIces of hls or her spouse" S C Code 

Ann § 15-75-20 Respondents clte no authonty for thls assertion 

Contrary to Respondents' assertlOn, the codlficatlOn of the common law claim of 

loss of consortmm dId nothmg to change the longstandmg IlffiItatlOns on the types of 
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damages recoverable for thIS c1arrn 3 It IS a central cannon of statutory constructIOn that 

"[t]he common law remaInS In full force and effect In South Carohna unless changed by 

clear and unamb,guous legIslatIve enactment" SIngleton v State, 313 S C 75, 83, 

437 S E 2d 53, 58 (1993) (emphasIs added) AddItIonally, "It IS presumed that no 

change In common law IS Intended unless the LegIslature expllcltly ind,cates such an 

Intenhon by language In the statute" State v Pnnce, 316 S C 57, 66, 447 S E 2d 

177, 182 (1993) (emphaSIS added), CItIng Nuckolls v Great AtlantIc & PacIfic Tea Co , 

192 S C 156, 5 S E 2d 862 (1939) (holdIng that "It IS not presumed that the 

LegIslature Intended to abrogate or modIfy a rule of the common law by the enactment 

of a statute upon the same subject, that It IS rather to be presumed that no change In the 

common law was Intended unless the language employed clearly IndIcates such an 

IntentIOn, that the rules of the common law are not to be changed by doubtful 

ImplIcatIOn, or overturned except by clear and unambIguous language ") 

Respondents assert that, because the word "damages" In sectIon 15-75-20 IS 

undefined, thIS general codIficatIOn of the common law claIm of loss of consortIUm 

opens the door of recoverable damages to Include all types of damages ThIS VIew IS 

Incorrect and dIrectly confhcts WIth South CarolIna's law on the proper InterpretatIOn of 

3 Under the common law, the only damages recoverable for loss of consortIUm are 
those WhICh compensate the claImIng spouse for the loss of the Injured spouse's 
serVIces, SOCIety, and compamonship Gosnell v Dorchester School DIstnct No 2, 
301 S C 21, 23-24, 389 S E 2d 865, 866 (1990) These damages has been descnbed 
as the spouse's nght to the serVIces of the Injured spouse and for expenses Incurred 
Hughey V Ausborn, 249 S C 470,477, 154 S E 2d 839, 842 (1967) Thus, damages 
such as emotIOnal dIstress or pumtIve damages, WhICh extend beyond the lost serVIces 
of the spouse, are not recoverable Gosnell, 301 SCat 23-34, 389 S E 2d at 866 
(holdIng that the damages awarded for loss of consortIUm are actual damages), Hughey, 
at 478, 154 S E 2d at 843 (lrrnitIng damages to the loss of spouses serVIces and 
expenses Incurred and holdIng that pumtIve damages are not recoverable) 
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codIficatIOns of common law South Carolma common law does not allow for the 

recovery of emotIOnal dIstress or pumtive damages for loss of consortIUm Gosnell, 301 

SCat 23-34, 389 S E 2d at 866 (holdmg that the damages awarded for loss of 

consortIUm are actual damages), Hughey, 249 SCat 478, 154 S E 2d at 843 (lImItmg 

damages to the loss of spouses serVIces and expenses mcurred and holdmg that pumtIve 

damages are not recoverable) 

The fact that "damages" IS not defined or lImIted m section 15-75-20 does not 

change the common law lImItatIOns Rather, the OpposIte IS true - wIthout an express 

statement that the common law rule IS bemg changed, It IS presumed that the common 

law lImItatIOns remam m full force and effect The use of the word "damages" wIthout 

further defirutIOn IS not a "clear an unambIguous" change of the eXIstmg law Nor 

does the used of the word "damages" constitute an "explICIt mdicatIOn" that the 

LegIslature mtended to change the eXIstmg common law rule Thus, the longstandmg 

lImItations on the damages recoverable for loss of consortIUm have remamed the law of 

South Carohna, mcludmg after the enactment of sectIOn 15-75-20 

As was Illustrated m SectIOn IV of Appellants' ImtIal Bnef, the award of 

$4,000,000 m non-economIC damages IS unsupported by the eVIdence m the record and 

IS wholly out of proportIOn to any mJury assOCIated wIth the loss of consortIUm claIm 

(Appellants' ImtIal Bnef pp 25-28) In support of the $4,000,000 award, Respondents 

assert that there was eVIdence at tnal that (1) Sulton was a good husband, (2) Sulton 

was a good proVIder, (3) Sulton and Scott had a good relatIOnshIp, and (4) Sulton 

looked after hIS grandchIldren (Resp Bnef p 46) 

14 



ThIS eVIdence does not support a $4,000,000 damages award Respondent Scott 

was only entitled to damages relatmg to the loss of compamonship and serVIces WhIch 

resulted from the temporary decubltus ulcer Sulton's permanent phYSIcal hmitatIOns 

were caused by the pnor gunshot wound and hIS resultmg paralYSIS, and were 

essentially unchanged by the temporary eXIstence of the ulcer The eVIdence at tnal 

Illustrated that despIte developmg the ulcer, Sulton remamed m good spmts, and was 

able to commumcate wIth hIS wIfe (R 199, 213-214) Thus, the loss of 

compamonship and serVIces Ms Scott suffered were attnbutable to Sulton's pnor 

mjury, and were only mmunally mcreased, If at all, by the temporary ulcer 

Under these cIrcumstances, a non-economIC damages award of $4,000,000 IS 

unsupportable, and IS so grossly exceSSIve as to show that It was motivated or actuated 

by paSSIOn, capnce, prejUdICe, or other consIderatIOns not found m the eVIdence 

Thus, due to the lack of eVIdence of damages supportmg the loss of consortmm c1aun, 

and, alternatively, due to the lack of any eVIdentiary support for a $4,000,000 m non-

economIC damages, HealthSouth IS entitled to JNOV or, fallmg that, a new tnal as to 

thIS c1aun 

V The PumtIve Damages Award was Improper 

A The PumtIve Damages Award Does Not Apply to the Nurse 
Appellants and IS Unsupportable as to HealthSouth Alone 

In theIr bnef, Respondents CIte nothmg m the record to refute Appellants' 

assertIOn that the pumtIve damages award does not apply to the mdividual Nurse 

Appellants As dIscussed m sectIOn V A of Appellant's ImtIal Bnef, Respondents dId 

not seek a pumtIve damages award as to the Nurse Appellants, and the jury's verdIct, 
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WhICh lnmted Its findmg of wIllful, wanton or reckless conduct by clear and convmcmg 

eVIdence to HealthSouth alone, cannot support a pUnItive damages verdIct as to the 

mdividual Nurse Appellants 

The Form 4 Order entered followmg the verdIct m thIS matter provIded no 

explanatIOn as to the meanmg of the verdIct and provIded no statement as to what, If 

any, Judgment was rendered as to each of the mdividual Appellants (Form 4 Order 

entered 8/2/10, R 2) Therefore, as no pUnItive damages verdIct was sought agamst 

the Nurse Appellants, and there was no findmg by the Jury that could support such a 

pUnItive damages award agamst them, thIS Court should clanfy thIS Issue and reverse 

the pUnItive damages award to the extent It applIes to the Nurse Appellants 

Respondents also CIte nothmg m the record rebuttmg Appellant HealthSouth's 

assertIOn that there was msufficient eVIdence at tnal to support the JUry's findmg of 

WIllful, wanton of reckless conduct ThIS assertIOn IS based on the eVIdence 

establIshmg that HealthSouth had m place, and ItS nursmg staff was aware of, proper 

polICIes and procedures to prevent pressure ulcers whIch were reqUIred and expected to 

be followed (R 55, 127, 229-230, 252, 263, 270-273, 343) It IS also based on the 

fact that HealthSouth's lIabIlIty IS entirely premIsed upon the theones of respondeat 

superIOr and agency, and there was no speCIfic findmg by clear and convmcmg 

eVIdence that any of the mdiVIdual Nurse Appellants engaged m wanton, WIllful or 

reckless conduct Fmally, It IS based on the "complIcIty rule" WhICh prevents the 

"vicanous" ImpOSItion of pUnItive damages upon a corporatIOn m the absence of 

corporate, as opposed to employee, wrongdomg Havmg faIled to present any eVIdence 
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that HealthSouth's actIOns were reckless, wIllful or wanton, the pumtlve damages 

award should be reversed 

B Respondents' Reference to HealthSouth's "Net Revenue," as 
Opposed to Its "Net Worth," Was Unsupported by Any EVidence 
and Was Improper Under South CarolIna Law 

Respondents cIte no authonty rebuttmg Appellants' assertIOn that It was clear 

error for Respondents' counsel to state m hIS pumtlve damages argument that 

HealthSouth's revenue m 2009 was $1,911,100,00000 Over Appellants' obJectIOn, 

the Tnal Court permItted Respondents' counsel to present the Jury WIth the $1 9111 

bIllIon revenue figure (R 519-521, 524-525, 531) 4 The Tnal Court mIstakenly 

) 

charactenzed thIS amount as "the bottom hne," whIch m accountmg terms means eIther 

net mcome (WIth respect to the mcome statement) or net worth (WIth respect to the 

balance sheet) (R 519) The allowance of thIS revenue figure m Respondents' 

argument was error for two reasons 

Fust, It was error to allow Respondents to present the Jury wIth a $1 9111 

bilhon revenue figure that was unsupported by any eVIdence at tnal O'Leary-Payne V 

R R HIlton Head, II, Inc, 371 S C 340, 352, 638 S E 2d 96, 102 (Ct App 2007) 

(holdmg that closmg arguments must be confined to the eVIdence m the record) ThIS 

4 The Issue of pumtlve damages was bIfurcated from the habIhty and actual damages 
determmatIOns At the start of the pumtlve damages phase of the tnal, Respondents 
mitlally sought to admIt HealthSouth's Form lO-K to support thIS statement as to 
HealthSouth's finances (Tr p 860, Court ExhIbIt No 5, R 519, 649) Appellants 
objected to the admISSIOn of thIS complex fmancIaI document, notmg that wIthout an 
expert WItness to explam thIS document, It would hkely cause confusIOn and prejUdICe 
(R 519-520) The Tnal Court then ruled that It would permIt Respondents' counsel to 
present the Jury WIth the $1 9111 bIlhon revenue figure m hIS pumtlve damages 
argument WIthout admIttmg the Form lO-K or any other eVIdence on the Issue (R 
520-521) SIgmficantly, the pumtlve damages phase only mvolved addItIOnal argument 
from counsel No eVidence whatsoever was entered mto the record (R 518-526) 
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error alone warrants reversal of the pumtlve damages award Harper v Bolton, 239 

S C 541, 550-51, 124 S E 2d 54, 59 (1962) (holdmg a new tnal IS warranted where 

attorney argument on the calculatIOn of damages IS unsupported by the eVIdence) 

Second, the $1 9111 BIllIon figure represented HealthSouth' s "net operatlng 

revenue" and not ItS "net worth, " and only eVIdence of net worth may be properly 

consIdered for the purposes of assessmg pumtIve damages Branham V Ford Motor 

Co , 390 S C 203, 240, 701 S E 2d 5, 25 (2010) (holdmg that a pumtIve damages 

analysIs must be confmed to eVIdence of defendant's net worth) "[N]et worth IS 

calculated by subtractmg total lIabIlIties from total assets" Broaddus V U S Corps of 

Eng'rs, 380 F 3d 162, 167 (4th Clr ) (usmg generally accepted accountmg prmclples to 

determme net worth), see also Black's Law DIctIOnary 1062 (7th ed 1999) (statmg that 

"net worth" IS "calculated as the excess of total assets over total lIabIlIties") The 

$1 9111 BIllIon figure was neIther HealthSouth's "net worth," nor the "bottom lIne" on 

HealthSouth's Form 1O-K Rather, It was the "top lme" of the mcome statement 

representmg the total revenue that came m to HealthSouth before any of HealthSouth's 

lIabIlIties were taken mto account (HealthSouth's Form 1O-K, Court ExhIbIt No 5, R 

649) 

The real "bottom lIne" for net worth IS unsurpnsmgly found at the very bottom 

of the Form 1O-K, m the sectIOn titled "Balance Sheet Data "(~) ThIS sectIOn shows 

that HealthSouth's "total assets" ($1,681,500,000) are almost completely eclIpsed by ItS 

long-term debt ($1,662,500,000), and that m 2009 there was actually a negatlve 

shareholder defiCIt of almost $1 000 BIllIon (~) ThIS pomt was speCIfically argued 

to the Tnal Court by Appellant's counsel dunng hIS ObjectIOn to the use of the $1 9111 
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BIllIon figure (R 520) (arguIng that the Form lO-K "also shows a negative shareholder 

eqUIty In the company") 

The $1 9111 BIllIon "revenue" figure was clearly not HealthSouth's "net 

worth" Rather, It was the largest number avaIlable on the Form lO-K By permIttIng 

Respondents' counsel to use thIS figure In ItS pUnItive damages argument, the Tnal 

Court commItted reversIble error, and then exacerbated the error by referrIng to the 

$1 9111 BIllIon number as the "bottom lIne" These errors by the tnal Judge permItted 

Respondent's counsel to mIslead the Jury regardIng HealthSouth's true net worth The 

South CarolIna Supreme Court has clearly held that only a consIderation of a 

defendant's net worth IS proper for purposes of determmmg ItS abIlIty to pay a pUnItive 

damages award Branham, 390 SCat 240, 701 S E 2d at 25 

C The PumtIve Damages Award IS UnconstItutIonal 

Under the test artIculated m MItchell v FortIs Ins Co, 385 S C 570, 686 

S E 2d 176 (2009), In conductIng a post-Judgment constitutIOnal reVIew of a pUnItive 

damage award, courts should first conSIder "the degree of reprehensIbIlIty of the 

defendant's conduct" Id Second, courts should conSIder "the dIsparIty between the 

actual or potentIal harm suffered by the plamtIff and the amount of the pUnItIve 

damages award," known as the ratio ~ at 587-88, 686 S E 2d at 186 FInally, courts 

"should conSIder the dIfference between the pUnItIVe damages awarded by the Jury and 

the CIvIl penalties authorIZed or Imposed m comparable cases" ~ When thIS analYSIS 

IS applIed to thIS case, the Jury's $8,000,000 pUnItive damages award IS conStitutIOnally 

unsustaInable 
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1 The EVIdence at Trial FaIled to Estabhsh a Degree of 
ReprehenSIbIlIty SufficIent to Support $8,000,000 III PumtIve 
Damages 

In support of the reprehensIbIhty prong, Respondents CIte the physIcal nature of 

Sulton's InJunes, HealthSouth's status as a rehabIhtatIOn hospItal, Sulton's "phYSIcal" 

vulnerabIhty, and the assertion that thIS was not an Isolated IncIdent (Resp Bnef pp 

47-49) The eVIdence In the record, however, falls to support a findIng of 

reprehenSIbIlIty suffiCIent to support an $8 MIllIon pUnItive damages award 

WIth regard to whether the harm caused was physIcal as opposed to economIC, 

the damages awarded by the Jury were solely for economlC loss occasIOned by the 

treatment of the pressure ulcer and not for non-economIC harm or Injury to Sulton 

(VerdIct Form ~1, R 3) The record also establIshes that HealthSouth's corporate 

conduct dId not exhIbIt an IndIfference to or reckless dIsregard for the health or safety 

of others As noted In Respondents' bnef, HealthSouth had In place polIcIes and 

procedures deSIgned to address the treatment and preventIOn of pressure ulcers, and ItS 

nursIng staff were well aware of the polICIes and the reqUIrement that they be followed 

(R 55, 127, 229-230, 252, 263, 270-272, 343) 

Respondents' claIm that the "vulnerabIlIty" factor IS establIshed by Sulton's 

paralYSIS IS mIsplaced (Resp Bnef p 49) The reprehensIbIlIty analysIs focuses on 

"financial" vulnerabIlIty, rather than "phYSIcal" vulnerabIlIty To the extent that Sulton 

was finanCIally vulnerable, the eVIdence establIshed that, due to hIS pnor InJunes, he 

was dependent on SOCIal Secunty disabIhty, and thIS was not exacerbated by the 

pressure ulcer (R 163, 164-165, 167, 188, 196, 211) 
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Respondents also mIsconstrue the "repeated conduct vs Isolated mCIdents" sub-

factor m the reprehensIbIlIty analYSIS SpecIfically, the Respondents assert that thIS 

case mvolved repeated conduct based solely on facts related to Sultan alone (Resp 

Bnef p 49) ThIs IS not the proper applIcatIOn of thIS factor "The repeated conduct 

factor reqUIre[s] that the sunIlar reprehensIble conduct be commItted agamst varIOUS 

dIfferent partles rather than repeated reprehensIble acts wlthm the smgle transactlon 

wIth the plamtlff " Bndgeport MUSIC, Inc v Justm Combs Publ'g, 507 F 3d 470, 487 

(6th Clr 2007) (mternal quotatIOn omItted) There was no eVIdence m the record of 

any other sunIlar mCIdents mvolvmg other patIents of HealthSouth Therefore, 

HealthSouth's conduct m thIS matter IS not properly charactenzed as reprehensIble, and 

certamly dId not nse to a level of reprehensIbIlIty suffiCIent to warrant an award of 

$8,000,000 m pumtlve damages 

2 PumtIve Damages Are Not Supported by Respondent Scott's Loss 
of ConsortIUm Claim and Only the Harm to Respondent Sulton 
May be Considered In DetermInIng the Ratio 

The second factor m the Mitchell analYSIS, referred to as the "ratlo," reqUIres 

the Court to "consIder the dispanty between the actual or potentIal harm suffered by the 

piamtiff and the amount of the pumtlve damages award" MItchell, at 587-88, 686 

S E 2d at 185 Respondents Incorrectly state that the ratlo m thIS case IS 1 86 to 1 

(Resp Bnef p 49) ThIS erroneous calculatIOn IS premIsed on two mIsstatements of 

law FIrst, Respondents mcorrectly contend that Respondent Scott could recover 

pumtlve damages on her loss of consortIUm claun (Resp Bnef pp 53-57) Second, 

Respondents faIled to base the ratIO calculation upon only the harm to Respondent 

Sulton (Resp Bnef pp 49, 52-53) 
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As prevIously dIscussed m SectIOn IV of thIS Reply Bnef, Respondents assert 

that the codIficatIOn of the common law cla1ll1 of loss of consortIUm mto S C Code 

Ann § 15-75-20 removed the longstandmg 11ll1ItatIOns on the types of damages 

recoverable on that cla1ll1 Respondents freely admIt that under Hughey V Ausborn, 

249 S C 470, 154 S E 2d 839 (1967), South CarolIna adopted the rule that pumtIve 

damages are not recoverable m a loss of consortIUm cla1ll1 (Resp Bnef p 55) 

However, Respondents cla1ll1 that the subsequent enactment of sectIOn 15-75-20 

changed thIS rule because the word "damages" IS not defined or 11ll1Ited m that statute 

Respondents are mIstaken and theIr VIew Ignores South Carolma law regardmg 

codIficatIOn of the common law as explamed earlIer 

Respondents' 1 86 to 1 ratIO IS entirely dependent upon mcludmg the 

$4,000,000 m actual damages arguably awarded m Scott's loss of consortIUm claIm m 

the equatIOn Yet, Scott's cla1ll1 does not support pumtive damages AddItionally, 

consIderatIOn of any harm to Scott m the ratio analysIs IS wholly 1ll1proper The rule 

set forth m MItchell specIfically provIdes that a "pumtIve damages award "must be 

related to the plazntzff's Injury or damage" MItchell, at 586, 686 S E 2d at 184 

(emphasIs added), cItmg State Farm V Campbell, 538 U S 408, 421-22 (2003) 

Respondents' assertIOn that the ratio analYSIS should mvolve harm to persons other than 

the plamtIff was specIfically rejected by the Mitchell Court, whIch held that "a pumtIve 

damages award that IS based on eVIdence of harm to persons other than the plamtIff or 

plamtIffs wIll VIolate due process" MItchell, at 586, 686 S E 2d at 184 (emphasIs 

added), cItmg PhIllIp Morns USA V WIllIams, 549 U S at 354-57 
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The only claun m thIS case WhICh permItted pumtlVe damages was Sulton's 

neglIgence claun Thus, the "ratIO" IS properly calculated by companng the 

$306,693 25 m actual damages awarded to Sulton to the $8,000,000 pumtlve damages 

award - resultmg m a ratlo of 26 1 to 1 As was outlmed m Appellants' mitlal bnef, 

thIS ratlo IS conStltutIOnally unsustamable (Appellants' Imtlal Bnef pp 41-42) 

3 Respondents Improperly Compare the PumtIve Damages Award 
to CrImInal, rather than CIvIl, PenaltIes 

The final consIderatIOn m a MItchell analysIs IS the dIfference between the 

pumtlve damages awarded by the JUry and the CIvIl penaltles authonzed or unposed m 

comparable cases" MItchell, 385 SCat 587-88, 686 S E 2d at 186 In theIr bnef, 

Respondents attempt to compare the monetary pumtlve damages award to the crunmal 

penaltIes for neglect of a vulnerable adult (Resp Bnef p 51) ThIS IS Improper In 

MItchell, the South CarolIna Supreme Court lImIted thIS companson to "cIvIl 

penaltles " MItchell at 587-88, 686 S E 2d at 186 (emphasIs added) Thus, crunmal 

penaltles are not to be compared Under a proper analysIs of the MItchell test, the 

$8,000,000 pumtlve damages award IS not conStltutIOnally permISSIble, and should be 

reversed or reduced accordmgly 
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ConclUSIOn 

For the foregomg reasons, thIS Court should reverse the Tnal Court, enter 

Judgment m favor of Appellants on the loss of consortmm c1alffi, and order a new tnal 

on the neghgence c1alffi Fallmg that, thIS Court should grant Appellants a new tnal as 

to all c1alffis FaIlmg that, thIS Court should vacate the pumtive damages award 

Fmally, faIhng all of the above, thIS Court should reduce the pumtive damages award to 

a conStitutIOnally permIssIble amount 

ColumbIa, South Carohna 
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