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Respondent’s Counter-Statement of Ouesfions Presented .

1. Assuming the Court of Appeals made an error (a -matter that is speculative and
unproven on this record) but promptly and fully corrected any alleged error,
assuming one existed, with a subsequent May 20™ Order, does it violate
procedural due process to correct an error fully and completely or is that question
now moot as a matter of law? '

2. Does a joint stipulation of fact of permissive use and undisputed recognition of a
servient owner’s rights bar a prescriptive easement as a matter of law?

3. Does a Stipulated Set of Facts, voluntarily entered by both parties just prior to the
trial’s commencement, and read into the record by agreement, prevent the
Petitioner from now arguing that the issue directly related to the Stipulations of
Fact was never raised or considered below (when it was raised and argued at
every level of this case without objection until Petitioner lost the appeal)?

4. Does Petitioner’s own claimed use of a road properly permit him, under settled
South Carolina law, to “tack” the time of a stranger’s use of the road, when there
is a gap of more than 16 years between the alleged periods of use and no
connection at all between the two alleged periods of time?

5. Is a published prior case, decided two full months before oral argument in this
case, fairly mentioned in the Court of Appeals’ opinion?

6. When it is clear, as a matter of law, that the evidence for prescriptive easement
does not really exist, and when it is equally clear that the lower court made errors
of law with regard to settled prior rules of prescriptive easements and in making
findings of fact that contradicted Stipulation of Fact Number 8, was it an error for -
the Court of Appeals to reverse an incorrect decision of law below? :

Respondent’s Counter-Statement of the Case

The Respondént does not agree with parts of the Petitioner’s Statement of the Case. The
. disagreement includes:
A.-  Petitioner’s Statements of the Case About Saxon Road are Inaccurate

At trial, Petitioner Shirley repeatedly claimed that the entire disputed road (which he now

erroneously calls the Saxon Road). was public. But, the Special Referee, after initially finding the
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road was public; reversed himself in a subsequent Order' and held thé Road was not a public
road. Sincé this subsequént finding was not appealed, it is now the lavx; of the case that the entire
disputed road was 'private and not public. Moreover, contrary to the Shirley’s Statement of the
Case, Saxon Road ends at the Miller property, and all county maintenance ends at the Millér
'property,' not at the end of the Bundy property. Even Shirley unequi\./ocally testified that the
County only ma_intained the road up to tﬁe Miller’s Property. See Appendix, Pg. 243: 2-20; see
also Appendix, Pg. 174:7-25; Pg. 175:1-23 (Bundy testimony). |

B. Petitioner’s Statement Of The Case About The Gap of Time Between The End of
Bennett’s Use of the Road and Shirley Father’s Beginning of Use is Lacking.

One of Shirley’s fundamental problems is a failure to introduce evidence that he had 20
consecutive years of adverse use. In his Statement of The Case, he first cites the Special
Referee’ in arguing that it was unnecessary to do'so.® He then notes that since the Bennetts used
the disputed road, and that there were six different owners of the so-called dominant tract
between 1969 (end of Bennett’s use) and v1985 (beginning of his father’s use), he claims he could
use the Bennett’s acts as his own. Petitioner fails to mention, hpwev_er; that no evidence in the
fecord exists as to whether or not any of these six intervening oWners ever ﬁsed the disputed road
for 16 years (1969 - 1985). This unexplained gap of time, with no connection whatsoever
bet;zveen the end of Bennett’s use (ending in 1969) and beginning of Shirley Father’s alleged

prescriptive use (starting in 1985), is, Respondent believes, fatal as a matter of law to his

' See Appendix p. 23, Special Referee Order on Motion to Alter of Amend
? See Amended Petition, Pg. 3 (first full paragraph).
? Respondent submits and the Court of Appeals found that this was an error of law.
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prescriptive claim because he cannot tack the time when he has no connection_ to a long ago user.
This lack of evidence is ignored in his Statemeﬁt of the Case.
C.  Petitioner’s Statement of the Case ‘Contradicts and Ignores Several Stipulations of

Fact.

Although Shirley cites to the Special Referee’s holding that Shirley developed a
" bfescriptive‘use from 1985 through 2009 under his family’s o%ership of the dominant trgct both
Shirley and the Special Referee ignorec-lv(and actually even contradicted) several Stipulated Facts
to make thi-s €rroneous _conclusion of law. See Appendix pp. 4-5 (eight stipulated facts). It was
specifically stipulated that Bundy’s predecessors leased the disputeél road to the S. C. |
Department of Natural Resources from 1985 thrdugh 2003. As a'result of this uncont'esied fact, it
was stipﬁlated that a public agency of this State had a legal iﬁterest in the disputed property,
including the disputed road, from 1985 through 2003. Accordingly, this Property 'énd the
disputed road, as a matter of uncontested fact, were publicly enrolled and the public itself
(including Shirley) had public access to all portions to the future Bundy Property-from 1985 to
2003 by permission and con;ent of the State of South Carolina itself.

D. In His Statement of the Case, Shirley Has Badly Confused The Time Sequence of
Certain Events. : '

In his Statement of the Case, Shirley attempts to prove his hostile intentions, and to prove -
that he was always hostile and adverse to Bundy, by pointing to his own: “violent outbursts.” -

Amended Petition, p. 3. But, the uncontested evidence is that the parties started out as neighbors

* Respondent claims, of course, that these stipulations bar any prescriptive claim during this period of time as a
matter of law. As it is fully settled that during the time of public ownership and public lease neither adverse
possession nor prescriptive easement can be acquired. Davis v. Monteith, 289 S.C. 176, 179-80, 345 S.E.2d 724,
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and friends when Bundy initially acquiréd the property in 2003 and thus it was stipulated that
.Bundy granted Shirley permissioni to set up a gate between the Miller Property and Bundy’s
Pr'operty in 2004, shortly after Bundy acquired the Property. Shirley’s “violent outbursts™ only
came later in time — after Bundy retracted his former consent and permission to Shirley to
continue to use Bundy’s privéte road and Shirley became threatening;.- Those subsequeﬁt events,
Respondent submits, can not change the stipulation that they initially started out their |
relationship as friendly new neighbors with Bundy’s permission to Shirley to put up a gate on
Bundy’s private road. See Stipulation of Fact No. 8, Appendix, p 5. |

E. Shirley’s Final Paragraph of his Statement of the Case is Based Upon Speculation
Not Found in the Record. .

Respondent agrees that on May 20, 2013, the Court of Appeals issued a Supplemental
Order formally stating that the Court had reviewed the Petitioner’s Reply to the Respondent’s
Return but found no feason for further rehearing. (The Court had previously accepted some of -
Petitioner’s contentioﬁs in its Petition for Reconsideration by vacating its earlier decision and
replacing it with a new Unpublished Opinion on May 8, 201 3). The rest of the paragraph is based

partially on speculation and is not part of the Record on Appeal.

726 (S.C. 1986) (“[Aldverse possession does not run against the [S]tate or its duly constituted political
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Argument

Two Preliminary Matters
A. The Court of Appeals Decision Deliberately Elected Not To Address
- All The Issues In This Case. Accordingly, Even Granting Certiorari
On All Six Questions Presented by Petitioner and Reversing The
Court of Appeals Will Neither End this Case Nor Result In A Final -
Decision '

In this case, the Court of Appeals was very clear that there were a number of questions as
to which it felt no need to address on appeal. It held that since some issues were fully dispositive
of the appeal, other issues by Respondent Bundy, that were fully briefed and argued to the Court
of Appeals, were purpdsefully left undecided in the Court of Appeals’ Unpublished Opinion.
While Bundy certainly agrees that this was the right action to take, and the Court of Appeals was
not required to address the remaining issues because it had disposed of the appeal, if does merit
at least mentioning at the very outset that even granting certiorari here, even on all six quéstions
presentéd by Petitioner Shirley, would not resolve this case or result in a final decision.

_Specifically, it is clear that among the issues not addressed by the Court of Appeals are
the following questions Bundy presented to the Court of Appeals:
1. Did the Special Referee err in failing to rule that Shirley cannot adversely
acquire a prescriptive easement over property in which the State of South
" Carolina has a legal interest? . :
. 2. Did the Special Referee err in failing to rule that the inequitable conduct of
Shirley barred any relief sought by him in this action due to the doctrine of

unclean hands and the doctrine that a party cannot profit from his own
wrongs? '

subdivisions.”).
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3. Did the Special Referee err in failing to re(]uire Shirley to establish an
easement by prescription by the standard of proof of clear and convincing
evidence instead of a mere simple preponderance of the evidence?

4. Did the Special Referee err in ruling that there was any evidence in the

- record showing that the Bennett use was adverse and continuous for 20
years. a '

While the existence of these unresolved issues and others is hardly dispositive, it does
suggest at least one reason Why this case is not a particularly great candidate for a Petition to be
granted.

B.  This is an Unreported Decision, With No Impact on Precedent

in This State, Grounded Solely Upon a Claim of a Single
Private Party Against Another Private Party for a Routine
Prescriptive Easement over a Dirt Road.

It repeats the obvious when it is pointed out that this is-an unreported decision with no
precedential value, except as provided by Rule 268(d)(2), of the South Carolina Appellate Rules.
As argued subsequently in some detail, this is a standard, settled case of property law, with no
conflict with prior rules or cases of this court, no federal question, no conflict with other courts,
no novel question of law, and in fact nothing to distinguish it from countless other prescriptive
easement claims made for centuries in South Carolina. It is a very fact intensive case.

Again, this hardly precludes the Court’s discretion, but it does counsel that since Petitions
for Certiorari are, by their very nature, normally highly discretionary — this unreported opinion
arrives in this Court with close to a presumption that it should not be further reviewed,

particularly because, as Respondent sees the matter, it was properly decided by the Court of

Appeals applying standard prescriptive easement rules to the facts.
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Response to Argument 1

Citing only two cases, State v. Newman, 384 S.C. 395, 683 S.E.2d 268 (2009) (which

was a criminal case where a prison inmate was found guilty of taking a hostage. He claimed on

appeal that he was convicted under a state statute he asserted was so vague as to deny him due

process) and South Carolina DSS v. Beeks; 325 S.C. 243, 481 S.E.2d 703 (1997) (which

Petitioner claims is “on point™

and dealt with a trial court’s refusal to permit a relevant witness
to be either examihed or cross-examined), Petitioner’s counsel now argues that the Court of
Appeals in this case violatgd his client’s due process rights by denying him any opportunity to be
heard at “a meaningful time and in a r'neaningful manner.” Accordingly, Petitioner e_nds his»
Argument I with the conclusion that “Certiorari must be granted in this- case to cure the
procedural due process violation by the Court of Appeals.” Amended Petition, p. 6. (emphasis
supplied to the word “procedural”).

However, neither case cited by Petitioner is relevant to this case nor supports the
Petitioner’s claims of a due process violatipn in this case. Mofeover, even assuming there was

an error in the Court of Appeals, because it was promptly and fully cured by an Order of May ZQ,

2013, Petitioner’s argument is moot as a matter of law.

Petitioner’s first case, State v. Newman, was a criminal appeal by a prison inmate whose
sole contention was that the trial judge shéuld have dismissed the charges against him because
the applicable statute, Section 24-13-450 of the S.C. Code, was “unconstitutionally vzigue.” 683
S.E.2d 268. This Court disagreed and held the statute granted sufficient warning of whét was

criminal conduct to pass constitutional scrutiny. This Court further found that the inmate lacked
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standing to raise the constitutional void for vagueness argument. It is a hard to see how that case.,
has much to do with this case. That case was criminal. This case is civil. That case dealt with a
statute. This case deals with no statute. That case dealt w1th a due process claim that a particular
statute was “void for yagqeness.” This case has no such claim. Candidly, the two cases ha{/e

very little in common.

Petitioner also relies upon S.C.DSS v. Beeks, 481 S.E2d 703. In Beeks, a mother
claime;d she was denied due procéss by being precludéd from presenting relevant evidence at a -
trial court hearing énd from confronting and examining the Guardian Ad Litem (GAL). It was

‘admitted that the GAL’s report was introduced at trial, and relied upon by thé trial judge, but the
GAL herself was, by the lower court’s own ruliﬁg, prevented and barfed from testifying as was
the child i_n?olveci. In this type of casé, it had been previously settled undef South Carolina law

“that a party should have the right to cross-examine the GAL and aﬁy witness whose testimony
forms the basis of the GAL’s recommendation. Givg:n this prior precedent, this Court found that
due process required examination of the GAL.

But, Beeks provides no guiaance here. In.céntrast to Beeks, no witness Was excluded in
this trial. . Similarly, no cross-examination was denied. Actually, what the Pétitioner now
complains about is something entirely different. He complains of | the actions of the Court of
Appeals, in considering his Motion to Reconsider. This complaint forms the s:ole basis of the
Petitioﬁer’s cl‘aim of a due process violation and is alleged to have occurred based upon the
following time-line of events.

‘1. On January 9, 2013, the Court of Appeals heard oral argument in this case.

3 See Amended Petition p. 6.

Page 8 of 22



2. On April 10, 2013, The Court of Appeals issued its First Unpublished Opinion.
3. On April 24, 2013, Shirley filed a Petition for Reconsideration. His. Petition
' pointed out a number of things he felt were in error, 1nclud1ng a scrivener’s
error in the First Unpubllshed Opinion.
4. On May 3, 2013, Bundy filed a Return to that Petition for Reconsideration.
5. On May 8, 2013, Shirley filed a Reply to Bundy’s Return.
6. On May 8, 2013, the Court of Appeals withdrew its First Opinion and re-filed in
its place a Second Unpublished Opinion. In the Second Unpublished Opinion, -
the Court of Appeals corrected a number of things that Shirley had pointed out
in his Petition (such as the date of oral argument in the opinion being wrong)
It also issued an Order denying any further Rehearing.
7. Shirley’s counsel then sent a letter to the Clerk of Court of the Court of Appeals
asking whether the Revised Opinion of May 8, 2013, had been issued prior to
his Reply or after his Reply had been considered. A copy of the letter is
attached as Exhibit A. .
8. On May 20, 2013, the Court of Appeals issued another Order explaining the Court
had explicitly and expressly considered Petitioner’s Reply of May 8th, but
concluded that no further Rehearing was necessary in this case.
As lawyers are sometimes fond of saying — the May 20, 20il3, Order “speaks for itself.”
This Final Order by the Court, denying further Reconsideration, explicitly and expressly stated
that the Reply by Shirley had been filed on May 8" and it also expressly and explicitly states that
the Court of Appeals considered and reviewed the Reply. On this set of facts, where is there
any proceddral due process violation?
Shirley was not only afforded a meaningful hearing in January, but when he was
disappointed with the results, he was afforded every opportunity under the appellate rules to file

a Motion for Reconsideration which in part was adopted by the Court of Appeals. The Court '

elected to withdraw its first opinion and file a second different opinion. Further, when Shirley
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wrote the Clerk of Court of the Court of Appeals a letter questioning whether his Reply Brief
was considered, he was told by the Court of Appéals in another formal Order 6f May 20" that the
Reply -Brief was considered but that there were no grounds for the grénting of a rehearing.

In short, Shirley’s Petition for Rehearing énd his Reply were considered fully (but only
partially acted upon) and we have the férmal signatures of allk- three Judges in the .Cout;t of
Ap‘pééls in the May 20, 2013 Order that his Reply was fully considered. Coun_sél for Respondent
Bundy is unaware of any case - anywhere - thét calls f(;_)r more than what Shirley has received.

Procedural due process is a flexible standard, not based upon technicalities, and no
particular form of brocedure is necessary. In re Vora, 354 S.C. 590, 595, 582 S.E.2d 413, 416
* (2003). Here, even assuming an error (and that is far from clear as it is simply uncertain whetheri
or ﬁot fhe Reply brief was or was not considered prior to the issuance of the May 8, 2013
denying Rehearing) it was fully. corrected, explicitly andvclearly, by the May 20, 2013 Order of

- the Court of Appeals. To draw a quick analogy, it would be as if in Beeks, the case the Petitioner

relies upon in his argument for a due process violation, a motion for reconsidération had been
filed in that case, the trial judge realized her efror, and reopened the proceedings and permitted
the4 GAL to be examined and cross-examined prior_to making a final decision. |

In this case, since no party is ever éntitléd as a matter of law to a hearihg on a Petition for
Rehearing in South Carolina, and because, if an error was made, it clearly was corrected —
Respondent is unaware of any case \that holds a corrected error, even assuming that there was
one, automatically calls for a Writ of Certiorari. Moreover, Petitioner certainly does not cite any
case that a corrected error creates a due process violation. Indeed, there is a very sound

argument that any due process violation, even assuming one ever existed, is now clearly moot
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under the.standard rules of mootness®. In short, there is no procedural due pr'ocess‘violation on
this record and there is no demonstrated prejudice on this record. There is no actual injury, and
Shirley recei?ed, preciéely'and exactly, what he should have received—judicial consideration of .
his Petition and Reply.
Response to Argument 11
betitioner Shirley next argues that therCOurt of Appéals improperly cited the case of

Paine Gayle Properties, LLC v. CSX Transportation, Inc., 400 S.C. 568, 735 S.E.2d 528 (Ct.

App. 2012) and misapplied its holding and the law cited therein by finding that permiséive use is
a bar to a prescriptive easement.claim. | -

Paine Gayle was decided on Névember 14, 2012, néarly two months prior to oral
argument in this matter. Petitioner could have raised t.his éase in a motion to suppiement his brief
if he so desired. He did ﬁot do so. Moreover, and evén more fundamentally, the Court in Paine
Gayle relied on two long standing legal principals governing a claim for a prescriptive easement
in South Carolina. The first principal is that permission is a bar to é prescriptive easerﬁent’ claim.
735 S.E.2d at 536-538. The second is that a prescriptive easement claim based.c.)n a claim of
right must be baéed on a claim of the right of use “without recognition of the rights of the owner
of the servient estate.” Id. The Paine Gayle Court held that acquiring permission was -in fact a
’ récognition of the rights of the o§vner of the servient estate, and, as such, no claim of right could

be established.

¢ See, in general, Seabrook v. Knox, 369 S.C. 191, 631 S.E.2d 907 (2006) (recognizing that sometimes a due process
claim can become moot because the practical legal effect is that relief has already been granted and the question has
now, at best, become an academic question) A violation of due process typically results in a court order instructing
that the party be afforded the process he was denied. Since that has already happened with the May 20, 2013 Order,
even ruling on this question would have no practical effect whatsoever.
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The Paine Gayle Court did not make new law, it applied long standing law. The Special
Referee and Shirley each erroneously took a contrary position to the well-established law in
Paine Gayle case. They took the position that permission was not a defense to a claim fof a
prescriptive easement p'ursﬁant to a claim of right. As noted in the Court of Appé_als’ Order, this
position is an error of law and was based upon é misreading of the facts and holding in the

Reavis v. Barrett, 321 S.C. 206, 467 S.E.2d 460 (Ct.App. 1996) case. This does not, however,

mean that.the Paine Gaylé Court established new law that was contrary -to the previous law of
this State.

Additionally, the Court of ‘Appeals did not misapprehend or misapply the holding in
Paine Gayle. Shirley argues that the Court of Appeals failed to compare and contrast the
“ove;all tenor” of the affidavits submitted by the parties in Paine Gayle with the testimony in the
prese'nt record on appeal. In the present case, however, it was stipulated that Shirley had
permission to erect the gate in 2004. Appendix p. 5, Stipulation Number 8. There is no reason
to compare and contrast facts that weré in dispute in Paine Gayle with the stipulated fact in the
present case because the fact of permission was conclusively established by the stipulation itself.

Moreovef, notwithstanding the stipulation, Shirley seeks to use other portions of the
record in an attempt to change the stipulated fact. This is improper for two reasons. Firsf, as
stated by the Cburt of Appeals in its Order, “stipulations are binding on the parties as well as the
court.” Therefore, neither the finder of fact in this non-jury case nor the parties can change thev
stipulated fact.

Second, Bundy’s testimony (cited by Shirley in his Amended Petition at pages 8-9) is

seriously taken out of context. In the testimony cited by Shirley, Bundy is testifying about
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conversations that occurred only after 2004—the date of the stipulated fact regarding
permission. As of 2004, the Court of Appeals held, based on the stipulation, that Shirley did not
ha?e a prescriptive easement. Shirley’s conduct after ‘that date, when the parties disagteed
emphatically - about Shirley’s rights to use another person’s road, is truly irrelevant to the
stipulated fact. Bundy started the relationship with Shirley by granting him permission to use the
road in order to be a “good neighbor.” Only when Bundy-told Shirley he ceuld no longer use the
road, and revoked hie prior permiésion, did Shirley physi(ially threaten Bundy. It was at this time
that Bundy testified Shirley threatened to kill him. It-was at this time that the Special Referee
held that Shirley had “vielent outbursts” and engaged in “illegal acts.” This conduct, though |
reprehensible, is irrelevant to the fact that Shirley’s use was permissive prior to his threats and
violent outbursts.

In sum, the Paine Gayle Court not only applied the current and correct South Carolina
law, the Court of Apheals very properly cite-d to the case in this case in holding that permissive
use and the recognition of the other parties’ property righte-prevents, as a matter of law, a claim
for a prescriptive easement. |

- Response to Argument 11

Shirley next argues that Stipulation of Fact No. 8 was never raised or argued below and
thus should never have been considered by the Court of Appeals in its opinion. This argument is
in error and wrong for at least three reasons. First, Stipulation of Fact .No.. 8 was properly
preserved ét the very beginning of the trial below. Seeond, it was raised and argued below and on
appeal. Third, only when Shirley lost in the Court of Appeals did he then—for the very first

time—raise the question of preservation of an argument. Each of these points is briefly discussed
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below.

First, Stipulation of Fact No. 8 was propérly preserved at the very beginning of the trial
below. See Appendix, pp. 520-521; see also testimony at the very.'beginning of the trial itself,
Appendix, p. 122, lines 18-25 through p. 123, lines 1-12. : |

Mr. Babcock:
[All 8 Stipulations were read into the Record, including No. §]
- In 2004, Mr. Shirley put a gate located on the property line between the Bundy
property and the property owned by the Miller family with the permission of
Bundy.

The Court: :
I will file these stipulations which I will note for the record have been executed by’
Mr. Babcock [trial counsel for Bundy] and Mr. Well [trial and appellate counsel
for Shirley] on behalf of their respective clients. There is no issue as to any of
these — anything in the chain of title, plats. All of that comes in. No clerk, no
other stuff therein.

Mr. Babcock:
That’s correct, Your Honor.

The Cout: ,
Very well. All right. Gentlemen, are we ready to proceed?

Mr. Babcock:
h Yes, Your Honor. If we could have brief opening statements?

. The Coﬁrt:
Yes, sir.

Mr. Wells:
Your Honor, I believe that were more stipulations that we have agreed to.

Id.
Stipulations of Fact, of course, are fully binding upon the parties for all purposes. Indeed,

it is fully settled as a matter of law that the very proce‘ss of stipulating in open court to eight

specific factual points — brings these matters into the case, and as a matter of law, they are
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deemed to have been properly raised and argued both at the trial and appellate level based upon

the very act of stipulation. See Thompson v. Steel Erectors, 632 S.E.2d 874 (S.C. App. 2006);

Kirkland v. Allcraft Steel Co., Inc, 329 S.C. 389, 392, 496 S.E.2d 626 (1998). Thus, on the
- uncontested ground that Respondent and Petitioner both knowingly, willingly and in open court
below, authorized the question of the gate being put iip with Bundy’s permission to be
“stipulated as a fact,” Stipulatii)n No. 8 was properiy preserved for argument on appeal. It seems
quite odd to suggest this miltter was not properly preserved when Shirley himself agreed to its
admissibility f(ir all purposeé below.

Second, it is also very clear that this matter was argued below, without any objection of
any kirid that it was not “preserved.” Merely as one of many examples, look at the Bundy brief
below which used the Stipulation of Fact to aigue that Shirley had used the road with his
permission and :thus was not adverse, specifically citing Stipulation No. 8 that “Bundy gave
Shirley permission to erect the géte” Appendix p. 583, Bundy Final Brief. In Response, there
was absolutely iio argument by Shirley that this Stipulation was not in the case, or that it was not
properly preserved, or that it was, so to speak, “out of bounds.” To the contrary, Shirley argued
that his use was adverse despite permissive use. (See Appendix pp. 622-624, Shirley’s Biief in‘
the Court of ‘Appeals’). Shirley also directly argued that his use was not permissive. (See
Appendix pp. 624-627 Shirley’s Brief in the Coui‘t of Appeals). |

It bears this Court noting that only when he lost in the Court of Appeals, did Shirley — for

7 Repeatedly, Shirley argues that after Bundy revoked his permission to use his property he became very angry. In
fact, originally both parties were on the best of terms — with Bundy saying “sure put a gate” and Shirley doing so in
2004. Only when Bundy revoked his permission to continue to use the road and Shirley became enraged and
threatened to kill him did Shirley begin to assert rights in the disputed road. Permission and its revocation have been
at issue in this entire case. -
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the very first time ever in this entire case — suddenly raise the question of preservation of the
argument about consent and permission. Candidly, as discussed above, the issue of permissive
use has been in fhis case throughout and from the very beginning of the trial, if not before. The
uncontested position of Buﬁdy and Shirley that the nature of Shirley’s use was permissive as of
2004 led directly to the Stipulation No. 8. Again, the position of the Pefitioner and the Special
Referee was that permissivé use was not a defense to a prescriptive easement alleged -pursuant to
a claim of right. The position of the Petitioner and the Special Referee was found by the Court
of Appeals to be incorrect as a mater of law.

In sum, permissi\}e use Was properly pled by Bundy and directly raised to the trial court.
Shirley was on notice that Bundy intendeci to raise this as a defense. Prior to trial, permissive use
was knowingly stipulated to in open court by both parties. See Stipulation No. 8. Permissive use
was also addressed in the closing argument, directed verdict motions, and post trial motions.® It
was repeatedly and vigorously relied upon and argued in Bundy’s brief .on appeal. At every
level, and based on overwhelmingly clear.law, it is wrong as a matter of law to argue that this
issue is not in this case and not properly presefved.

Response to Argument IV

The Court of Aﬁpeals ruled that “Shirley is unable to tack the Bennett family’s use to

establish his prescriptive easement claim.” Appendix p. 718, Court of Appeals May 8, 2013

Order (emphasis supplied). This is clearly a correct and proper statement of longstanding South

8 Permissive use was argued in Bundy’s closing argument which also served as the appropriate directed verdict
motions. Appendix pp. 360-361. See Appendix at p. 375, lines 12-15. (We’ve also cited some cases, Your Honor,
when you’ve got situations with gates and keys. There is an indication that that is a permissive use). The Court’s
failure to rule that Bundy gave Shirley express permission was also raised in Bundy’s Rule 59(e) motion to alter or
amend. See Appendix at p. 58.
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Carolina law. The. Bennett family owned -the property Shirley now owns from 1947-1969.
Shirley’s father acquired thé property iq 1985 and Shirley acquired it from him in 2005. Shirley
nor his father acquiredA their property from Bennett, however.

There was no evidence presented by Shirley of any use at all for the period of time
between 1969 and 1985. The criticalv question of law is whether or not this 16 year gap of tAime-,
after Bennett and before Shirley, defeats 'any connection or privity or tacking to link the Bennétt
use’ to the Shirley use to allow Shirley to establish a prescriptive easement. The Court of
Appeals correctly fbund that this gap prevents Shirley from “tacking” any of the Bennett use to

establish his claim. First, in order to “tack,” the parties must be in privity with one another. See

Méfrow v. Dyches, 328 S.C. 522,. 492 S.E.2d 420 (1997). Shirley’s father did not purchase from
the Bennett family. The privity requirement is also necessary as any use must be “continuous.”
Shirley did not present any evidence of continuéus use by a prior owner because he did not put in
any evidénce of at least 17 yeafs pridr to his ownership. Therefore, he cannot “tack,” though he
was required to do so in order to meet the elements of a prescriptive easement. In short, as a
matter of settled law, the Court of Appeals properly found that the Shirley failed to prove the

required elements to claim a prescriptive easement.

Additionally, in Shirley’s Petition, Shirley’s counsel elected to cite, Cuthbert v. Lawton,
3 McCord 194, 14 S.C.L. 194 (Ct.App. 1825) which was not found previously in his brief to the

Court of Appeals and was only cited in his Petition for Rehearing for the first time. (See

? As a very practical matter, there is no evidence in the record that the Bennett use met the elements of a prescriptive
easement.- In fact there is no evidence at all of any use of the disputed road by the Bennett family from 1960 to
1969. The reason for this is that the evidence was in fact offered at trial to prove the disputed road was a public
road. The Special Referee ruled it was not a public road and this issue is not on appeal. ’
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Appendix p. 680, Petition for Rehearing and compare that with his Table of Cases in Shirley’s
Brief, Appendix p. 605). Shirley now argues that Cuthbert is legal justification for the 16 year
period of delay between the first period of use and the second period of claimed adverse use.

Bundy submits that the old South- Carolina case of Cuthbert v. Lawton, 3 McCord 194, 14

S.C.L. 194 (S.C. Ct. App. 1825) actually supports Bundy’s arguments. -In Cuthbe{rt, the Court
found that a prescriptive easement had been proven by use from 1769 to 1800, and that while
after 1800 the property had not been used as much by the prescriptiv¢ easement holder, it was
continued to be uséd and that the mere diminished irﬁensity use - after the-prescriptive easement
had been fully established - did not call for the jury verdict in that case to be overturned as
contrary to law. The Court of Appeals, added howéver, in highly significant language for this
case that had there been “adverse and continued obstruction for five years” after the prescriptive
easement had first been established (which was not proven in that old case) then the result would
have been quite different.

_In this case, there was no evidence at all of any continued prescriptive use 6f the disputed
road fbr the 16 years prior to Shirley’é father aCCiuiring the land. Therefore, as stated abO\}e,
there is no evidence of continuous use by a prior owner upon which Shir-ley is ablé to tack.

Moreover, Shirley again totally overlooks thé legal significance that between 1985-2603,
there are four different relevant Stipulations of Fact dealingi with this period of time. See
Appendix pp. 520-521 (Stipulation of Faét No. 2 (during the entire peripd of time from 1985 -
2003, the future Bundy probérty was leased by the then owner of that land to the State of South
Car;)]ina); Stipulation of Fact No. 3 (the State’s agent, the South Carolina Department of Natural

Resources, had a legal interest in the property now owned by Bundy from 1985 - 2003);
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Stipulation of Fact No. 4 (The now Bundy property, during th-e 1985 -2.003-period 6f time, §vas
enrolled in the State Wildlife Management Area Program'%) Stipulation of Fact No. 5 (Public
Access to all portions of the Bundy property existed from 1985 to 2003)).
o In light of the absence of any evidenc¢ of adv'erse,use from 1969 - 1985, and in the
presence of the “legal roadblocks” found in the Four Stipulations of Fact that existed between
1985-2003, it is clear as a matter of law, that any years of Bennett prescriptive use, evén if they
existed, were blocked, obstructed, anéi ended, from 1969 until 2003 (34 years in total, almost
seven times as long as the dictum 'founcAi in Cuthbert that five years would end the prior
prescriptivé easement as a matter of law).'' In sum, this Court was correct when it held that
Shirley failed io present any evidence sufficient to allow him to “tack” to establish his
prescriptive easement claim.
Response to Argument V

Shirley argues that the Court of Appeals retroactively applied the decision of Paine Gayle

Properties, LLC v. CSX Transportation, Inc., 735 S.E.2d 528 to the present case. The Court,
however, did not improperly cite the Paine Gayle case to the present case.

First, aé stated above, Paine Gaylé did not establish new law but merely reassened‘lbhg
standing law. The case was the most current statement of two fundamental legal principles
regarding prescriptive easements—(1) permission is Aa bar to establishing a prescriptive

easement; and (2) recognition of the servient owner’s rights is a bar to establishing a prescriptive

' Of course, it is fully settled, as pointed out in the Bundy’s final Brief to the Court of Appeals, that during the time
the State of South Carolina, or its various political subdivisions, such as the Department of Natural Resources owns
or holds a lease on the property, no prescriptive rights or adverse possession is possible as a matter of law. See
Appendix p. 596, Bundy Final Brief (One cannot adversely acquire a prescriptive easement over property in which
_the State of South Carolina or its political subdivisions has a legal property interest). '
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easement as a claim of right.~ Second, a decision of an appellate court is, as a general rule,
retroactively applied. The only instances where a decision may not be applied retroactively is

when it either creates “new substantive rights” or when it “liability is created where formerly

none existed.” Toth v, Square D Co., 298 S.C. 6, 377 S.C. 584 (1989). The Paine Gayle case did
not establish new-substanti;/e .rights nor did-it create new liabilities. 'In this case, Shirley asserted
ﬁe had a prescriptive easement oVer fhe property of Bundy. The Paine Gaylé case did not chér_lge »
the elements of a préscriptivé easement in any way. It did not establish permissive use- as a bar
to a brescriptive easement. It certainly did not subject Shirle).f to any new liabilities where none
previously existed. In this case, Shirley simply could not and did not prove all the elements of a

prescriptive easement.

In sum, the Court of Appeals properly cited to and relied on Paine Gayle Properties, LLC

v. CSX Transportation, Inc., 735 S.E.2d 528 as a statement of current and longstanding South
Caroiina law. |
Reply to Argument VI

Shirley argues that the Court of Appeals impermissibly invaded the province of the trial
court in ruling that evidence in the record establishes a permissive character of Shirley’s use of
the road. Thé Court of Ap.peals, howéver, did no such thing. The Court of -Appeals applied the
stipulated facts to the law. The Court simply found that the Special Referee cbuld not make
findings of fact contrary to the stipulated fact. In applying the stipulated facts to the law, the

Court correctly found that Shirley could not legally establish a claim for a prescriptive easement.

' It bears noting again that there is simply no evidence in the record of any Bennett use from 1960 to 1969.
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The Court of Appeals is free to correct errors of law which is precisely what it did in the present
case. . |
Conclusion

of cburse, as this Court is well-aware, the general rules in considering-'a Petition for
Certiorari are stated in Appellate Rule 242. The Rule states that a writ of certiorari is not a-matter
of right, but of sound judicial discretion, and will be granted only wﬁere there are special and
important reasons. While-the following five grounds are neither controlling ﬁor fully measure
this Court’s discretion, the Court often takes a long look at the following:

(1) - | Novel questions of law

(2) Where there was a dissent in the decision of the Court of Appeals

3) Where the Court of Appeals is in‘ conflict with a prior decision of

the Supreme Court itself

4) Where substantial constitutional issues are directly involved

(%) Where there is a federal question in the case and the Court of

Appeals decisioﬁ cdnﬂicts with‘a decision of .the United States -
- Supreme Court.

As argued 'previouslyvherein, Respondent truly believes that none of these five grounds
remotely applies to this case. There was no dissent. There is no conflict with prior case law.
There is no federal question. There is novel issue. There is no real substantial constitutional issue
involved (and even assﬁmingan error below by the Court of Appeals it was fully corrected). This
is merély an unreported opinion that properly concludes, based upon the uncontradicted evidence

and Stipulations of Fact, that Shirley failed to prove his claim of a prescriptive easement.
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