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ST A [E Of SOUTH CAROL INA 

COUNTY OF HORR Y 

Robert W OskIn Glenn Small, ) 

1nd Freddie Kanos ) 

) 

PlaInti±fs ) 

) 

vs ) 
) 

Stephen Mark Johnson Michael Brown ) 

Joan Conner Brown, and J Conner LLC, ) 

) 

) 

Defendants ) 
) 

IN TI IE COUR [ OF COMMON PLEAS 

FIfTEENTH JUDICIAL CIRCUIT 

CIVIL ACTION NO 2009-CP-26-3470 

COMPLAINT 
(DECLARATORY JUDGMENT) 

(NON-JURY) 

The PlaIntiffs, complaInIng of the Detendants herem would respectfully show unto thiS 

Honorable Court as follows 

Plamttft Robert W Oskm IS a cItizen and resident of Horry County South 

CarolIna 

2 Plamttff Glenn Small IS a cItIzen and resident of Lancaster County, South 

Carolma 

3 Plamtlt1 Freddie Kanos IS a Citizen and resident of Mecklenburg County South 

Carolma 

4 Defendant Stephen Mark Johnson ("Johnson) IS a cItIzen and reSident of Horry 

County South CarolIna 

5 Upon Information and belIef Defendant Michael D Brown ("Brown' ) IS a CitIzen 

and reSident of North Carolma, who owns property m Horry County, South 

Carolina 
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6 Upon mformatlOn and belIef Detendant Joan Conner Bro\\'u ( Wife) IS a cItIzen 

and resident ot North Carolma Upon mformation and bellet Brown and Wife 

are husband and wife 

7 Upon mformatlOn and belief Defendant J Conner LLC IS a company orgamzed 

and e'l{lstmg pursuant to the laws of the State of North Carohna 

8 This IS an actlOn to set aSide the fraudulent conveyance of a note and mortgage by 

and among the Defendants to declare the vahdlty of that mortgage to declare the 

rIghts of certam partIes to a parcel of land m Horry County South Carohna and 

for pumshment under the South CarolIna Statute of ElIzabeth 

9 ThIS Honorable Court has JurIsdIctIOn over the parties hereto and the subject 

matter herem 

FACTUAL SUMMARY 

10 Oskm, Small and Kanos are creditors of Johnson as follows 

a Oskm IS a judgment creditor by virtue of a judgment obtamed on 
December 11 2008 Oskm'sjudgment totals $1,26249999, 

b Small and Kanos are the holders of a promISSOry note gIven by Johnson to 
Small The amount due on thIS Note as of AprIl 1 2009 was $611 00000 
and 

c Oskm IS also the holder and owner, by aSSIgnment of a Judgment granted 
on January 11,2008, to DaVId 0 Connell (the 0 Connell Judgment' ) 
agamst Mark Johnson In the amount ot $36 000 00 (A copy of the 
ASSignment IS attached hereto as Exhibit T ) 

11 Plamtlffs are owed wIth Interest on the two Judgments, over $2 26 millIon Oskm, 

as assignee of the O'Connell Judgment IS seekmg recovery for both Judgments 

12 At all hmes relevant hereto Defendants Brown and Johnson were aware of 

Plamtiffs' status as credItors of Johnson 
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13 In May of 2006 Oskm hIed SUIt agamst Johnson seekmg money o\ved pursuant to 

a contract between Oskm and Johnson Johnson did not file an Answer 

14 On or about November 30 2006 Defendants Brown and Johnson were deeded 

cert'un property, with Improvements, descnbed and known as Lot 13, Dunes 

Ocean Front Development Phase II (the' Property) Upon mformatlOn and 

behef Johnson uses the Property as hIS pnmary resIdence (See Deed attached as 

E'(hlblt A ) 

15 In order to obtam the loan from SCB&T, Defendants Brown and Johnson 

submItted a loan apphcatIOn shOWIng theIr assets and net worth (A copy of the 

loan applicatIOn IS attached as E'{hibit B) Defendant Brown Indicated on his 

applIcatIOn that WachovIa Bank, N A managed $40 million of his assets 

16 As a perqUiSite to makIng the loan, SCB&T reqUired Brown to deposit 

'S300 000 00 mto an SCB&T account to develop a depository relatIOnship (See 

page 6 ot Exhibit B) Upon mformatIon and behef, Brown transferred some or all 

of these tunds at the time of the closmg of the loan (See HUD-l Settlement 

Statement attached as Exhibit C ) 

17 In order to secure the loan from SCB&T, Brown and Johnson executed and 

dehvered to SCB&T a $3 5 milhon prorrussory note (the Note') secured by a 

mortgage (the "Mortgage') on the Property (A copy ot the Note and Mortgage 

are attached as Exhibits D and E ) 

18 The Note's terms reqUired Interest only payments at a rate of 7%, until November 

30 2008 at which time the Note was due m full The due date was later change 

to December 10, 2009 
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19 Defendants Brown and Johnson were co-makers and co-obhgors on the Note 

Pursuant to the terms ot the Note SCB& r had the nght to demand payment trom 

eIther or both makers In the event of default SCB&T had the nght to foreclose 

on the Mortgage 

20 On October 17,2007, Johnson SIgned a ConfessIon of Judgment In favor ot 

O'Connell In the amount of $3600000 On January 11 2008,0 Connell hIed 

the Judgment wIth the Clerk of Court for Horry County (See Judgment attached 

dS ExhIbIt U ) 

21 On November 3, 2008, a heanng was held III the Horry County Courthouse for 

OskIn's summary Judgment mohon agaInst Johnson for the contract actIOn The 

Honorable DIane GoodsteIn ruled In favor of Oskm grantIng hIS Judgment III the 

amount of $1 mllhon (thIS Order and Judgment were amended by Order ot Judge 

GoodsteIn on March 4, 2009) Johnson was In attendance at thiS heanng and was 

aware of the ruhng (See Order tor Summary Judgment and Order Amendmg that 

Order attached as ExhIbIts F and G ) 

22 On mformatlOn and behet Detendants Brown and Johnson were mformed and dId 

beheve that the value of the Property as of November 2008 was $2 5 millIon 

23 On or about November 4, 2008, four days after the rulIng agaInst Johnson, 

Defendant Brown hIS agent, or someone actIng on Brown's behalf, contacted 

SCB&T to mqmre about the wlllmgness of SCB&T to sell the Note and Mortgage 

to Brown for less than the full amount owed speCIfically $2 5 mIllton (See screen 

prInt from SCB&T attached as ExhibIt H and emaIl between SCB&T and Scott 

Masel attached as ExhIbit I ) 
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2-1- Agam on November 7 2008 SCB&T Informed Brown, or hIS agent that Brown 

was a co maker on the Note and that SCB&T would foreclose on the Note and 

Mortgage and seek dehclency judgment agaInst Brown If the Note was not paId In 

tull (See ExhIbIt H ) 

25 Upon mformatIOn and belIef, Brown and Johnson consIdered refinancmg the 

oblIgatIon WIth Wachovla (See ExhIbIt H) In September of2008 Johnson s 

attorneys conducted a tItle search on the Property The tItle search revealed the 

eXIstence ot the O'Connell judgment, whIch IS now held by Oskm Upon receIpt 

ot the title search results m September ot 2008, by theIr agents the Browns and J 

Conner were aware of the O'Connell judgment 

26 Defendant Brown dId not want to be named In a foreclosure actIon and dId not 

want Johnson to lose the house through foreclosure Furthermore, Brown dId not 

want to lose the value of the mvestment he already made m the Property, m 

partIcular, the inItial deposIt of $300,000 00 Into the SCB&T account 

27 As sometIme between November 7,2008 and November 21, 2008, Brown met 

WIth representatIves of SCB&T In person to dISCUSS how each would proceed 

(See emaIl from SCB&T attached as ExhIbIt I) The emrul correspondence m 

ExhIbIt I refers to Brown s purchase' of the Note and Mortgage SCB&T was 

tully mtormed of Brown s mtent Followmg thiS meetIng SCB&T deCided not to 

demand payment of the full amount due on the due date of the Note Rather 

SCB&T delayed actIon so that Brown could obtam the funds to pay oft the Note 

28 In a separate emaIl dated November 6 2008 JIm Boyd, an employee of SCB&T 

mformed Brown's agent that Brown's purchase of the Note and Mortgage would 

be for the "Payoff' amount (See emaIl attached as Exlublt J ) 
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29 Upon mformatIOn and behet Brown and Johnson sought counsel on how to keep 

the Mortgage filed and of record upon payment to SCB&T of the full amount due 

under the Note ThIS wa!> vItal to Brown because the Judgments would take 

pnonty over any other mortgage 

30 Upon mformatIon and behef, Brown and Johnson were mformed or were aware 

that they would not be able to obtam conventIOnal tmancmg to refinance the Note 

because ot the decrease m value of the Property and because the Judgments would 

be a hen that would have to be paid pnor to or SImultaneous WIth the refinance 

31 Upon Information and behet, Brown, Johnson, and theIr agent or agents deCIded 

upon the follOWIng course of actIOn 

a Brown would pay the full amount ot the Note to SCB&T 

b Brown and WIfe and Brown's agent or agents, or anyone or several of 

them, would orgamze a company to act as the' purchaser" or holder of 

the Note and Mortgage, 

c The name of the company would combIne the first InItial ot wIfe's first 

name Joan With her maiden name Conner to make It appear as If It 

were an unrelated company, (See people Search report for Joan 

Conner Brown attached as ExhIbIt K) and 

d Rather than markIng the Note' PaId' and satIsfYIng the Mortgage, 

SCB&T would asSIgn the Note and Mortgage, through allonge and 

aSSIgnment respectIvely, to the newly formed company 

32 Brown's and Johnson's, and theIr agent or agents, mtent was to make It appear to 

credItors mcludIng PlaIntiffs and others, that there was a legItimate purchase ot 

the Note and Mortgage In fact, the formatIon of the new company and 
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.l~slgnment ot the Note and Mortgage \\-as a sham was traudulent, and \\-as done 

l~ part ot a sLhemt. and consplraLY to aVOid creditors ot Johnson, mdudmg 

PlamtItts 

33 Defendants set out to put theIr scheme mto actIOn 

34 On or about November 19 2008, Shern L MCGIrt as organizer, orgamzed 

Defendant J Conner LLC (See copy ot the Articles ot OrgamzatIOn attached as 

E'(hIblt L) 

35 Upon mformatIOn and belief Shern L McGirt IS an attorney for McNaIr Law 

Firm m Charlotte, North CarolIna Upon mformatIOn and belIef, Shern L McGirt 

and McNair Law FIrm provIded legal adVIce and serVIces to Brown 

36 Upon mformatIon and belief, Defendant Wife IS the sole owner and sole member 

of J Conner LLC and had knowledge of the entire transactIOn herem 

37 On or about December 2, 2008 Brown or hiS agents mformed SCB&T that 

Brown s funds would be aVaIlable to pay SCB&T (See emaIl from Scott Masel to 

SCB&T attached as ExhIbit M ) 

38 Upon mformatIOn and belIef on December 2 2008 Brown or Johnson and their 

agents mformed SCB&T of Brown and Johnson's deSIre to have SCB&T transfer 

the Note and Mortgage to J Conner (See ExhIbIt M) 

39 On or about December 11 2008, Oskm's Judgment agamst Johnson was entered 

on the Horry County Judgment roll (See copy of Judgment form attached as 

ExhIbIt N) 

40 Upon mformatIOn and belIef Defendants Brown and Johnson, either personally or 

through the knowledge of their agents were aware of the entry ofOskm's 

Judgment on or about December 11 2008 
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41 Johnson and Brown Ignored the Judgments and proceeded with the scheme sham, 

and traudulent transactlOn they had conjured up with some or all of the 

Detendants 

42 On or about December 16,2008, Brown requested that WachovIa wire $3 5 

mtlhon of Brown s funds to SCB&T for payment on the Note Wachovla noted 

this transaction was a 'Customer transfer' and that Brown was the Caller" (See 

wire mformatlOn attached as Exhibit 0) SCB&T received thiS Wife mformatlOn 

.. B It IS unclear to PlalOttffs how Brown and Wachovla funded the wire On 

InformatlOn and beltef, Brown had adequate funds mvested m Wachovla to pay 

the tull amount due under the Note 

44 On mtormatton and beltef, Brown either transterred his own funds to SCB&T or 

transferred the proceeds of a loan that WachovIa made to Brown InformatlOn 

received trom Wachovla regardmg the wmng of $3 5 mllhon to SCB&T 

reference both a 'Customer Transfer" as well as the Wachovla CommerCial Loans 

Department (See ExhIbIt 0) Wachovla m furtherance of the fraudulent 

conveyance, has refused to proVide mformatlOn to PlalOtlffs about tills WIre 

45 Accordmg to SCB&T's records the amount due on the Note, on or around 

December 10,2008 was $3 549,591 11 (See detailed pnntout ot SCB&T 

attached as ExhIbit P ) 

46 On or about December 16,2008 Wachovla, at Brown s request Wired $35 

milhon to SCB&T pay otfthe Note (See ExhIbit 0) 

47 The payment by Wachovla to SCB&T was made by or on behalf ot Brown or 

Brown and Johnson and m fact, the wire transaction references Brown and 

Johnson as the beneftclanes of the Wlre SCB&T was aware that the funds paYlOg 
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ott the Note were Brown S and ""ere tor the benetit ot Brown and Johnson ('See 

ExhIbIts I and 0 ) 

48 On or about December 23, 2008, Brown e'Cecuted and dehvered a check m the 

dmount at $44 303 31 drawn on Brown's Wachovia account, tor full and final 

payment at the No'te (See copy at check attached as ExhIbIt Q) 

49 Rather than markmg the Note "PaId' and satIsfyIng the Mortgage as reqUlred by 

law, SCB&T WaIted tor dIrection from Brown and Johnson, or theIr agents 

50 On or about December 30 2008, 14 days atter reCeIVIng the WIre of$3 5 mllhon 

tor the benefit of Brown and Johnson and 7 days after receIvmg Brown's check 

tor the tinal payoff, SCB&T on the dIrectIOn and request of Brown, Johnson or 

theIr agent or agents, assigned the Note and Mortgage to J Conner LLC (See 

ASSIgnment of Mortgage and detaIls of the same trom Harry County's webSIte 

attached as E'ChlbIt R ) 

51 Throughout the TransactIOn Brown and hIS agents only prOVIded Masel WIth 

enough mformatIon to benefit Brown On or about January 7, 2009, Scott Masel 

ematled SCB&T to mform them that he had Just learned about the wire and check 

trom Brown to SCB&T Masel at the dlrectlOn of Brown and hIS agents, 

mformed SCB&T that he was not filIng a satIsfactIOn of the Mortgage SCB&T 

was comphclt WIth thIS part of the scheme and had a pecunIary Interest In 

follOWIng Brown's dIrectIon To that end, SCB&T executed the assIgnment ot 

the Note and Mortgage In January, but dated them December 30, 2008 (See 

emaIl attached as Exhtblt S ) 
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52 Becau~e the tull amount due under the Note was paid by or on behalt of Brown or 

Brown and Johnson, the Note should have been marked Patd' and the Mortgage 

'>atistied as required by S C Code Ann ~ 36-3 602 (Supp 2008) 

53 Because the Note was patd by or on behalt ot Brown or Brown and Johnson, the 

Note should have been marked 'Patd" the Mortgage should have been 

e'(tIngUlshed, and Brown and Johnson should have held the property free and 

clear ot any encumbrances other than PlamtIffs Judgments and claIms 

54 On or about January 14,2009, the assIgnment of the Mortgage was recorded m 

the otfice ot the RegIster ot Deeds tor Horry County 

55 All ot the acts ot Brown, Johnson Wife SCB&T and J Conner with respect to 

the Note and Mortgage, and the payment and assIgnment of both (the 

"TransactIOn ) were done wIth the full knowledge and consent of each other and 

were done with the Intent to aVOId creditors of Johnson 

FOR A FIRST CAUSE OF ACTION 
(Declaratory Judgment under S C Code Ann §15-53-10) 

56 PlaIntIffs reallege each and every allegatIOn above as Ii repeated verbatIm herem 

57 ThiS actIOn IS brought pursuant to S C Code Ann 915-53-10 et seq, whIch IS 

known as the Umtorm Declaratory Judgment Act 

58 PlamtItfs request that thIS Court declare that PlamtIffs are credItors ot Johnson 

59 PlamtIifs request that thIS Court declare the nghts ot the partIes m the Property, to 

Include the fights ofOskm as a Judgment creditor ot Defendant Johnson, under 

both the O'Connell Judgment and hIS OWl1, and the pnonty of the two Judgments 

with respect to the Mortgage m Defendant J Conner s possessIOn 
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60 PlalntIfts request that this Court declare that the assignment of the Mortgage to J 

Conner was a fraudulent transfer under South Carolma's statute ot Ehzabeth, 

which IS codified at S C Code Ann ~27-23 10, et seq 

61 Plaintiffs request that thIS Court declare that the Mortgage should have been 

satisfied or e'<.tmgUIshed when payment \Vas made by or on behalf of Brown or 

Brown and Johnson 

62 PlalntItts request that the Court declare that the asSIgnment of the Note and 

Mortgage was fraudulent when made because some or all of the Defendants were 

aware that the Note was paid m full, by or on behalf of the oblIgor or obhgors, 

and that the Mortgage as the secunty tor the underlYing debt should have been 

satisfied or extmgUIshed when such debt was extingUIshed 

63 Plamtiffs request that the Court declare that the aSSIgnment of the Note and 

Mortgage by SBC&T was a traudulent conveyance and was had or made With the 

mtent or purpose to delay, hmder, or defraud PlamtIffs, as credItors, of their Just 

and lawful actIOns SUItS debts, accounts damages penaltIes and forfeItures 

64 Plamtltfs request that the assignment of the Note and Mortgage be deemed and 

taken to be clearly and utterly VOId, frustrate and of no effect, and that J Conner's 

mterest In the Mortgage be declared VOId 

65 PlamtItfs request that the Court declare that because the Property was tree and 

clear from any encumbrances due to payment of the Note, any mortgage assIgned 

to J Conner was a mortgage given at the dIrectIOn of Defendants Brown and 

Johnson as owners of the property, and that such grant of a mortgage was a 

VIOlation ot S C Code Ann § 27 23-10, as It was made WIthout consideratIOn, 
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made to a related company and Wd~ made to dVOld delay PI,untltts dS credItOl<; ot 

Johnson 

66 Plamttfts request that the Court declare thdt the two payments to SCB&T made 

the property tree and clear at encumbrances other than PlamtIfts' c1aJms dnd 

Judgments 

67 Plamutfs request that the court declare that the TransactIOn IS controlled by S C 

Code Ann ~36-3-602 (Supp 2008) 

68 PlaIntitts request that the court declare that the payments made to SCB&T were 

made by or on behalf of Detendant Brown or Defendants Brown and Johnson, as 

contemplated by S C Code Ann ~36-3-602 (Supp 2008) such that the Note was 

paId, and as a result, that the Mortgage must be extIngUIshed 

69 Plamtlffs request that the Court declare that one year s value ot the Mortgage IS 

$245 000 which amount IS based on the dmount at Interest on the Note which the 

Mortgage secures 

70 Plamtlffs request that the Court declare that each Defendant was a party to, was 

pnvy to had knowledge of or WIttIngly or WillIngly put In use avowed 

maIntamed JustIfied or defended, or any of them, the feIgned, covmous and 

fraudulent transter of the Note and Mortgage as true, Simple and done had or 

made bona fide or upon good conslderatlOn, all of whIch was done of or to the 

disturbance or hmdrance of the Plamttffs 

71 PlaIntIffs request that the Court declare that each Defendant mcur the penalty and 

forfeIture of one year's value of the mortgage, one mOIety whereot shall be for the 

use at the State and the other mOiety to the PlamtItfs who were gneved by such 
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telgned ,md fraudulent conveyance, encumbrance or hmltatIon at use at the 

property 

72 Plamtlffs request that the court declare that Judgments have pnonty over any 

other hens on the Property 

FOR A SECOND CAUSE OF ACTION 
(PuDlshment under ~outh Carohna Fraudulent Conveyance statute) 

73 Plamtltfs reallege each and every allegatlOn above as If repeated verbatIm herem 

74 Detendants Johnson Brown, WIfe, and J Conner were all aware ot the payment 

ot the Note and assIgnment of the Mortgage and were aware of the Judgments 

75 Because all Defendants were partIes to avowed, had knowledge of, and wlttmgly 

or wIllIngly put muse, mamtamed Justdied or defended the TransactlOn, as true 

sImple and done each Defendant IS responsIble If the assIgnment ot the 

Mortgage IS set aSIde as a fraudulent conveyance, tor one year's value of the 

Mortgage a mOIety of whIch IS payable to the State, and the remammg mOIety ot 

whIch IS payable to PlamtIffs as reqUIred by S C Code Ann ~27-23-30 

76 One year s value ot the Mortgage, as eVIdenced by the Note, IS 7% of $3 5 

mIllion or $245,000 00 

77 PlamtIffs are mformed and do beheve they are entItled to an order oftlus Court 

grantmg Judgment agamst each Defendant and any other person or entIty that had 

knowledge of the TransactlOn, m the amount of $245,000 for each such party 

person or entIty 

Wherefore haVIng alleged the above, Plamhffs pray for the tollowmg 

a The Court to declare the nghts of all parties 10 the Property 

b The Court to declare the pnonty of the Judgments held by Oskm 
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- - - ~------------

STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

DAVID B O'CONNELL 

Plambff, 
v 

MARK JOHNSON 

Defendant 

- - - - ----"'------~--

) IN THE COURT OF COMMON PLEAS 
) FIFTEENTH JUDICIAL CIRCUIT 
) ~~A 2007~P-26-2702 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CONFESSION OF JUDGMENT 

In the cODStderahon of an agreement reached between the pames named above, the receipt 

ofwluch IS hereby acknowledged, the undersigned Mark Johnson, In the presence of one (I) Witness, 

hereby confesses Judgment as follows 

I Mark Johnson, heremafter referred to and collecbvely referenced above as the 
Defendant, hereby acknowledges and confesses that he IS lIable to David O'Connell, hereinafter 
referred to and referenced above as the Plamt:tff, for a debt for SeIV1ces proVIded by the Plambff to 
the Defendant 

2 The s31d Defendant hereby acknowledges and confesses that the foregomg 
descnbed mdebtedness IS m the amount of 536,000 00, actual charges Said Defendant further 
acknowledges and confesses that he IS lIable to the Plambfffor Satd mdebtedness, ail ofwruch IS 
now due and owmg. 

3 In settlement of the foregOing descnbed Indebtedness, the said Defendant has 
agreed to pay, and the Plamtlff has agreed to accept, the sum of $31,000 00 to be pald .tn full on or 
before Monday January 9,2008 

4 The Defendant hereby acknowledges and agrees that all payments descnbed 
above Will be forwarded to the law office of F MIles Adler, POBox 50460, Myrtle Beach, SC 
29579, and that ail payments made by the Defendant In the form of a check, money order, or other 
negonable lOStrument, shall be made payable to David O'Connell -

5 The Defendant hereby acknowledges and agrees that, In the event that (s)he 
IS ever more than one day late 10 makmg any of the foregomg descnbed payments, and/or, m the 
event that any check, money order or other negobable mstrument (used by Defendant m makmg the 
payments descnbed above) IS not honored, or IS dishonored, at any bme, for any reason whatsoever, 
by the InSbtutlOD or other entIty that ISSUed the same, then In either one and/or both of Said events, 

ROA 0526 



Hif~r' (£IrlCl.whidw~ and co~ that the fotegomg 
to the Plamtlftatldfi..elslIe heRby authori2es the 

fIllttfliil COIlfeSjll1Oll ofJudmnent at any tune ie ii pre6ented to .. filmg 
atf(jt.ij@5" 'tho Defendant understands, however, that tIUa ConfessIon of 

IudgmentwiUbe held by the attorney and not filed WIth the Hony County Clerk of Court 
so lQDg __ Deftmdant eontfnUef to make tile payments as outlined m Paragraphs 3, 4, and S above 
In addJ.tIon, the Defendant understands that when It makes the final payment descn"bed abovOt 
Plamtdfs attorney agrees to mark tlns Confession of Iudgment "PAID AND EXTINGUISHED" 

s ~y of October, 07 

TO COUJ!CT A DEBT AND ANY lNl'OltMAnON OBTAINED wtLL BE USED FOR TlfAT PURPOSB 
MUJlllKOo'ITIQ,N IS FROM A DEBTCOUJ!CTOR 

STATE OF SOUTH CAROLINA ) 
) VERlFICA nON 

COUN1Y OF HORRY ) 

PERSONALLY APPEARED before me the undersIgned Wltness, who bemg duly 
sworn, deposes and says that (s)be WItnessed the executIon and debvery of the foregomg ConfesSIon 
of Judgment, by Mark Johnson 

Ie for South c~;r~ 
My CommIssIon ElCPlrcGU:r 



STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

CIA 2007-CP-26-2702 

ASSIGNMENT OF JUDGMENT 

r;::; 
<;% L. 
~.,. -) o ~\..l 
?-:. ... ~ 
\ r 
~ elr 

~\.J 
~ -... c- ~ ~ 

For Five Hundred and No/100s ($50000) Dollars and other good and ~bleo:> ...L.. 
-\~ c.JJ .. 0 

consideration, receipt whereof IS hereby acknowledged, the undersigned Davl(~gB 

OConnell ("Assignor") hereby sells transfers sets over and assigns unto Robert W 

Oskln ("ASSignee") all of his interest In that certam ConfeSSion of Judgment and 

Judgment against Mark Johnson which ConfeSSion was filed In the Clerk of Court for 

Horry County on January 11 2008 The ASSIgnor represents that pnor to slgmng thiS 

ASSignment ASSignor has not aSSigned thiS Judgment to any other party and has not 

waived any rights, nor released any party from habillty for the deSign constructIon or 

repair of ASSignee s reSidence 

Effective as of thiS ~day of November 2009 
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

) 
) 
) 

PROBATE 

PERSONALLY appe:red be!re 1]1e !he ~~1e~gned witness and made oath that 
(s)he saw the Within namedJ.l'2lHd r2. U' Cd tJ sSlgnor sign, seal and as his/her 
act and deed dehver the within wntten Assignment of Membership Interest and that s/he 

wIth the other WItness ~J ~ ab~ve wrtnessed the execuban thereof 

SWO~to bef~hlS ~ ~","Ulli 
day of ~jW'/UJl &t. ,20 9 WE1 ~.~~ 

- n 1j. ~OTAR~ .~ 
+-1"-1"t-~o:...p:..==:~."....:-~::::.p.~~L S ) • - • : 
Not he for Sou arohna ... PUBL\C .: 

""I. J'l 'I Ill' f IJ';;' • • ~,. 
My Commission Expires ~ 10<. I rTVl 7 "'~ CAioVv 

I -"WIII".an.""~ 
r-l 
<::::) 
c==> 

\ ...0 
n-~ a r-
rl'~- ~ -'JI , 
:;, , 
:::;- 0"1 

l 

c- ~ 

0 :A 
c:;:.if co :;o~ 
-\~ w 

-;;:1 0 
C' 

2 

ROA 0529 

<.. 
;:;J 
:,v-
--<r 
CJrr gc 
Z. 

----<. 



Sf ATE OF SOUTH CARDLINA ) 
) PROMISSORY NOTE 

COUNTY OF HOlUlY ) 

For Value R.cccJved, die lJIldeni&Ded MuIc Jo!UlsG ..... Jobroa Outal CODJa.ItiD., 
Ltc, (heroblaflcr, c:olli:ctiveiy. ''Maker'') pnmuses 10 pay to the order of GJea SnraJlud lI'nddle 
K.tooa (.hetdnafter. coUectivety. "londer") lD Ja.w1blIDOJIey o£ the thalted Stares of Ammca. lila 
prlucptl !bID olTwo JIIIIIdNtI Thau.ad ad 001100 ($200,000 00) Donan. 1'b 101UllhaU be 
tcpaJd II fuUows: 

a.. The 1Dl000t 01 S20,000.00 ptr mo.tII. pmcl CID tho .... day of ead& month bquamn& 
August, 2007. saul amGmtto iIlcludtt .u mtcn:st.fecs ad costsm.bxl1D tho 10000IDdsllui pa.ym.cmt 
to CDDtmuc IDCDthly.1br i1 pedoci orm Zonaa' thm four DlQJIdIa. \Jnts! p:ud m full Sleet filrth below, 

b A baDoGo paymeut 111 the IIDlOUDt 0($200.000.00 em or betiw Novembm'''' 2007, wd 
ammmt to hu:Iude aU mteteat. tee.. pcII8ltics. late files and cosiII thcrccm. 

If any p&lIDltmt described abova 11 not JJWfe by lite due dam" Mater shall pay a labt fee of 
$1,000.00 per day will be m!pOSed _ abaU cantmuo k) ICClUO ID that amount UDtIl plUd In tblL 
Should tho Maker fiW to pay my paJlllQll witbiIllG da,. of tIto payment date set fortlt above. tba 
I.cadcrmay. atlus. bar or 111 apcfoll, dec ... thullifn outstanding mdobtedm:u. pnn. mt=It 
and late charges due, payabJeaDdm deAulL ru 1ib1ZllUDl&lfbmlcb. at any terms ofOll'J~ 
81W1l to secure dtl. nora shaD ateclemte t1Ie $BIDa at bolda'1 CJt'dan. Ja the rlWDC tho JlJtl:R:Sf OD tilt: 
10m axcceda 1. Umita. tbeD tbill noll &bill autOJllSbcaJlytcYisD to IbhlShcst m1IOrCstrafG allowed 
bylaw 

Should tbu DOm be pfacc m the hinds o/a attomey for coll.t!c:dbD .. the came an Cor 
any te8IOIl becomo duo. or 11 same iliaD becorn8lDVOlved m aDY legal ~mp eceaaary to 
1JrG=C or colic same, or tD]ll'01eClltll bJferat III tti8 coO.tem. the Maker rhaJl pay alJ cosa of 
collectaon mcludUJ& rcaacmabla auomey feas. 

Demmd.pretentmeAt,pmteltorathetNCJuiralD.Olltlol~oractaafdibgcn&:llau::WIIMIIl 
by all silllCll hc:rco£ dt!= as makr:nI or endarAI'L 

Pa;e 1 of 2 
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STATE OF SOUTH CAROUNA 

COUNTY OF HORR Y 

Robert W Oskm Glenn Small 
and Freddie Kdnos, 

) 
) 
) 

) 

) 
) 

Plamttffs ) 
) 

vs ) 
) 

Stephen Mark Johnson Michael Brown ) 
Joan Conner Brown, J Conner LLC and ) 
South Carohna Bank and Trust N A ) 

) 
Defendants ) 

) 

IN THE COURT OF COMMON PLEAS 
FIFTEENTH JUDICIAL CIRCUIT 
CIVIL ACTION NO 2009-CP-26-3470 

MEMORANDUM IN SUPPORT OF 
PLAINTIFFS' MOTION TO 

ALTER OR AMEND OR 
FOR A NEW TRIAL 

Plamtlffs respectfully submit the followmg Memorandum m support of theIr Motton to 

Alter or Amend or for a New Tnal 

The Order of thIS Court contams several errors of law and Ignores saltent facts that are 

cruCial to the outcome of thIS case For the reasons stated herem the Order must be amended to 

accurately ret1ect the well-settled law of this State, or a new tnal must be granted 

I ThIS Court found that MIchael Brown paId the SCB&T Note WIth hIS funds, 
but Improperly applIed the law related to the payment of mstruments to thIS 
transactIOn 

Was a payment made? The relevant South Caroltna statutory and case law says yes 

What happens after such payment IS made and hypothetical scenanos about what would happen 

If no payment were made are completely trrelevant to the analYSIS and answer of thiS question 

ThiS Court seems to hdve stumbled over thiS mental hurdle 

ThIS Court Ignored the eqUItable maXIm EqUIty follows the law MIchael Brown had a 

Note commg due and needed to take care of hIS obhgation Hypothetically If he paId It 

transparently and legitImately WIth hIS funds, or through a conventIOnal refinance, hIS co-
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owner ~ Judgment credItors would have subjected Brown S Illterest In the Property to seIzure and 

~J.le and he \\<ould have lost a portIOn or alii of hIs mvestment and Interest III the Property 

Sllntlariy, If he allowed It to be foreclosed he would have lost hIS mterest and mvestment In the 

Property 
, 

Cases do not tum on hypothetical scenanos or "If thiS, then that' analYSIS [nstead, thiS 

Court must look at what actually happened and apply precedent to those facts Because neIther 

optIOn mentIOned above was acceptable to MIchael Brown, a man of slgmticant wealth who dId 

not want to lose any more money on thIS mvestment he negotIated for and obtallled a loan to pay 

hiS obhgatlOn on the Note By dOIng thIS through a shell company Brown kept the Note and 

Mortgage ahve as a shIeld agamst Judgment holders 

ThIS Court found that SCB&T assIgned the Note & Mortgage to J Conner LLC upon 

payment of $3,544,303 31 In funds supphed by MIchael Brown, a co-obhgor on the SCB&T 

Note (See Letter of the Honorable CynthIa Graham Howe, dated February 19,2010, attached 

as ExhIbIt A) DespIte these facts the Court held that the Note was not paId ThIS rulmg IS III 

dIrect conflIct WIth both the statutory and common law of South CarolIna Because an oblIgor 

made payment to the full extent of the Note the oblIgation of all partIes to the mstrument was 

dIscharged by operatIOn of law 

A The South Carolina VCC reqUIres a findrng that a payment was made 
and the accompanymg mstrument was dIscharged 

South Carolma s versIOn of the reVIsed ArtIcle 3 of the UCC controls thIS Issue S C 

Code Ann §36-3-602 (Supp 2008), titled 'Payment", prOVIdes an Instrument IS paId to the 

I Due to Brown s and Johnson s ownershIp Interest as Tenants In Common an actIOn by Johnson s Judgment 
holders to partltlon the Property would have placed chOIces on Brown to either buy Johnson s Interest to satisfy the 
Judgment or lose It through a JudiCial sale 
, In the Court s letter rulmg Her Honor assumes that the Judgments would have been dIstIngUIshed There IS no 
eVIdence m the record about what a foreclosure sale would have brought so the Court s conclUSIOn IS partIcularly 
confUSIng 

2 

ROA 0532 



extent payment IS made by or on behalt ot ..1 party obhged to pay the tn'>trument 'Tn thIs case 

Brown a pdrty oblIged3 to PdY the Note eIther made payment or had payment made for hlln to 

the tull extent ot the amount due At the exact moment4 that payment was made the obhgatlOn 

under the 1l1strument was dlf>charged eo Instante Ip!!>O jllre, as set out In ~36-3-602(c) 'to the 

extent of a payment under SubsectIOns (d) and (b), the obhgatlOn ot the party obhged to pay the 

Instrument IS dIscharged 

Any dIspute about the effect ot payment by an obhgor and co-maker IS resolved by the 

South Carolina Reporter's comments on the statute 

The effect of payment by one party to a note upon the obhgatlOn ot other partIes 
to the note has generated several appellate opinIOns Interpretmg the former 
statute See Wtlhams v Sandman, 187 F 3d 379 (4th Clr 1999) (South Carolma 
law) Umted Carolma Bank v Caroprop, Ltd 311 S C 376, 429 S E 2d 197 
(S C App 1993) Jetfcoat v Moms, 300 S C 526, 389 S E 2d 159 (S C App 
1989) The rules dlsttlled from these cases are (l) If the party paying the note IS 
an accommodatIOn party, that party has a nght of reImbursement agamst the 
maker, (2) It the party makIng payment IS a co-maker of the note and not an 
accommodatIOn party, the payment WIll dIscharge the obltgatton of all co makers 
ot the note but (3) the co-maker who paId the note has a nght to contnbutlOn 
from the other dIscharged co-makers The current statute confirms these results 

(EmphaSIS added) 

The only case found to have mterpreted thiS sectIOn of the VCC mvolves facts that are 

eenly slmtlar to the Instant actIOn In Metro Engmeenng v Metro-Enckson Ventures, No 0 178 

(Ct App Iowa 2000) (attached) a co-obltgor on a note, who dId not want to be named m a 

toreclosure actIOn, caused a company he owned to 'purchase a note and mortgage by payIng the 

lender the balance due '[The obltgor] or some mdlvldual or entIty actmg at rus direction and on 

hIS behalf paId off the note' M.. The Iowa court ruled that thiS purchase was a payment' by or 

on behalf of an obhgor and, because of the VCC, the debt for all obbgors was satIsfied and the 

J See dISCUSSIOn reJardmg Brown S status a~ a borrower and maker In the eqUItable subrogatIon dISCUSSIOn 
4 When Brown S check was receIved by SC8&T for the balance due 

3 

ROA 0533 



underlymg mortgage was extmgulshed 

No one dl~putes that Brown was a co-maker of the Note ThIs Court found that Brown 

~upphed the funds due tor the Note and guaranteed the J Conner loan Even If they were not 

Brown's funds, t.lther Brown s wIfe, or a company he dIrected and controlled, made the payment 

tor hIs benefit and to sattsfy hIs obhgatlOn As a result the law reqUIres the dIscharge of the 

oblIgatton under the Note 

B This Court's rulIng conflicts with South CarolIna case law 

South Carolma law reqUIres a tindmg that a payment was made and that the Note and 

Mortgage was discharged The Plamttffs relted upon Jeffcoat for ItS holdmg5 that when an 

obhgor makes payment on an mstrument, the obhgatlOns of all obltgors are dIscharged ThIs 

Court erroneously beheves that Jeffcoat apphes only to sItuatIOns where a receiver makes the 

payment and attempts to foreclose on other oblIgors ThIs Court Ignored the more broad rule 

adopted m that case Thus, we hold that payment of a note by a maker or an appomted receiver 

of the maker operates to extmgulsh the note, dlschargmg the hablhty of any co-makers on the 

note Jeffcoat at 529, 161 

The questIOn before the Jeffcoat Court was whether a payment made by a receIver was 

analogous to payment made by an obLIgor The Court went mto a labonous analysIs of receIvers 

and held that the receIver stood m the shoes of the party m receivershIp and that the receiver s 

payment was the same as a payment by the oblIgor The Jeffcoat Court at once adopted and 

applIed the general rule - payment made by an obhgor extmgUlshes the debt - to a more narrow 

cIrcumstance - where a receIver makes the payment 

South Carolma courts conSIstently cite Jeffcoat for the general rule 'The Jeffcoat court 

held that a maker's payment of a note extmgUlshes the note and dIscharges any co-makers' 

, S C Code Ann ~36 3 602(a) (Supp 2008) IS nearly a word for word codIficatIOn of the Jeffcoat holdmg 
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liabIlity on the note WIlliams v Sandman, 187 F 3d 3 79 (4th Clr 1999) Another such case, 

1nd one wIth a factual scenarIO sImIlar to the Instant one, IS Hobblthouser v Crosby 2008-UP 

339 (Ct App 2008) (attached) In Hobblthouser an oblIgor paId off two notes and then obtaIned 

an assIgnment of the notes and mortgage to a company he controlled The Court of Appeals, 

relymg heaVIly on Jeffcoat, ruled that the payment made by the maker extIngUIshed the note and 

mortgage 4 In accordance WIth South CarolIna JUrIsprudence Crosby s two notes and mortgage 

were extIngUIshed when he, as the sole debtor on the notes and mortgage paId the debts In full 

Hobblthouser 

Jeffcoat and ItS progeny reqUIres a findIng that the oblIgatIon of both makers of thIS Note 

was extmgUIshed when Brown, a co-maker and co-oblIgor, made the payment 

C Because of the payment, the Mortgage should have been discharged 

Because Brown, an oblIgor, made payment, the Mortgage should have been dIscharged 

ImmedIately The law of thiS State on thiS subject has been settled for over a hundred years It 

IS actually based, m part, on the doctnne of merger It IS also based on lOgIC Brown hImself 

expressed the logIcal reasonmg when he testIfied that he could not loan money to hImself, as that 

would be absurd Through hIS testImony we know that Brown was aware that he could not own 

both the Property and the Mortgage ThIS was the Impetus for the entlre scheme - Brown could 

not buy hIS own Mortgage and keep It from mergIng mto hIS fee SImple mterest 

As early as 1889 our Supreme Court recogmzed the same absurdIty Brown recogmzed 

The owner of the fee subject to a charge who IS hImself the prmclpal 
and prImary debtor, and IS hable personally and pnmanly for the debt 
secured cannot payoff the charge, and m any manner or by any form of 
transfer keep It ahve Payment by such a person and under such 
cIrcumstances necessarIly amount to a dIscharge The encumbrance 
cannot be prevented from mergmg by an assIgnment taken dIrectly to the 
owner hImself, or to a thIrd person as trustee ThIS rule apphes 
especIally to a mortgagor who contmues to be the prImary and pnnclpal 
debtor 
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Fowler v Wood 31 S C 398 lOS E 93 (1889) Brown unknowmgly echoed the Fowler 

Court S language about dssIgnmg hIS own mortgdge to hllnself "The assIgnment to one of hIS 

own debt IS an absurdIty Fowler cItmg Sherwood v CollIer 29 Am Dec, 264 

A mortgage IS analogous to a Judgment because both act as a hen on real property 

Therefore the payment ot a note secured by a mortgage should be treated lIke the payment of a 
" 

Judgment Its very purpose IS to enforce payment from the defendant m executIOn and when 

he pays the money that IS the end of the law the transactIOn IS payment eo mstantl, and not 

merely purchase tor future use agamst hImself Agnew v Charlotte, ColumbIa & Augusta R R 

Co, 24 S C 18 (1885) (findmg that payment of a Judgment ends the Judgment Instantly) 

In Hobblthouser, supra the court held that the transfer of a satIsfied mortgage to the 

maker s company was a nulhty as the mortgage was dead paper because [0 ]nce the debts 

were paId, the mortgage was sattsfied and there were no nghts to aSSIgn due to the satlsfactlOn 

of the underlymg debt HobbIthouser, cItmg rYes v Rutland, 135 S C 173,133 S E 539 (1926) 

(mortgages become dead paper' when underlymg obhgatIOn IS paId off) 

Another case SImIlar to the lOstant one IS Langehans v Sr01th, 347 S C 348, 554 S E 2d 

681 (Ct App 200 I) There, three obligors were In default of theIr oblIgation on a Note, WhICh 

was secured by a Mortgage As part of a contnved 'purchase of the Note and Mortgage the 

WIfe of one of the oblIgors paId the holder for half of the Note and another obhgor, 

COInCIdentally name Michael Brown, and hIS Wife paId the other half of the Note The WIves 

then obtamed an asSIgnment of the note and mortgage The lender then purported to aSSIgn the 

note to the wives Langehans at 351 682 The Court found that the 'purchase was a gratUltous 

payment by one spouse and a payment by MIchael Brown, which dIscharged the husbands' 

obhgatIOns under the note 
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II This Court erred m findmg that Brown was eqUitably subrogated to 
Johnson 

The rulmg of this Court ~tates that MlLhael Brown would be eqUltably subrogated to 

Stephen Mark Johnson's mterest m the Property for amounts pmd on behalf of Johnson 6 A 

findmg that Brown IS eqUltably subrogated to anyone's mterest IS erroneous because Brown does 

not meet three of the five elements reqUlred for eqUltable subrogatlOn ThiS questIOn IS not close 

The elements of eqUltable subrogatlOn are 

1 The party clalmmg subrogatlOn has paid the debt, 
2 The party was not a volunteer but had a direct mterest m the discharge of the 

debt or hen 
3 The party was secondanly liable for the debt or for the discharge of the hen, 
4 No lOJustlce will be done to another party by the allowance of the eqUlty and 
5 The party c1almlOg subrogatIOn must not have knowledge of any mtervemng hen 

holder 

UOlted Carohna Bank v Caroprop, Ltd , 316 SCI, 446 S E 2d 415 (1994), Dedes v Stnckland, 

307 S C 155 414 S E 2d 134 (1992), Pee Dee State Bank v Prosser 295 S C 229,367 S E 2d 

708(Ct App 1988), Dodge City V Jones 317SC 491 454SE2d918(Ct App 1995) 

The first step of analyzlOg eqUltable subrogatIOn IS to determme which party IS seekmg It 

The fact that Brown IS seekmg subrogatIOn IS proof enough that he IS not entitled to any 

eqUltable relief because he has mamtamed throughout thiS matter that J Conner paId the debt 

For the sake of argument we press on and analyze subrogatIOn from Brown s pomt of view 7 

Brown only falls to satisfy three of the five elements Despite the farce perpetrated by 

the Defendants Plamtlffs Will not dIspute what IS obvIOUS Brown paId the debt and, as an 

obhgor and co-maker, had a dIrect mterest 10 the dIscharge of the debt (10 reahty he had a larger 

6 thiS Court s Order erroneously states that Brown would be equitably subrogated to Stephen Mark Johnson s 
mterest In the Property (See Paragraph 35) For the purposes of this MotIOn Plamtlffs assume that the Court 
meant that Brown was subrogated to SCB&T s mterest m the Property which Interest might actually cut short the 
rIghts ofOskm as a Judgmentlhen holder on the Property and not Johnson who was not a creditor 
7 Because the Court did not address J Conner s rIght to eqUitable subrogatIOn Plamtlffs Will not address It here 
Regardless J Conner IS not entItled to eqUitable subrogatIOn and cannot satIsfy the five elements 
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mterest 10 not dlschargmg the debt) However, Brown does not satisty the rem'lmmg three 

elements In addition because eqUitable subrogatIOn seeks equity, the party requestmg It must 

do eqUity and must come With clean hands See Prudential Investment Co v Connor, 120 S C 

42, 112 S E 539 (192 L) (party seekmg eqUity must be actmg With clean hands) On thiS, Brown 

agam falls flat 

A Brown was not secondarIly liable for the debt 

[E]qUlty will deny the nght of subrogatIOn to one who pays or has paid a debt for which 

he was at the time pnmanly hable' Dunn v Chapman, 149 SC 163,146 SE 818 (1929) 

(emphasIs added) Brown, as a Borrower and maker of the Note was pnman1y liable for the 

entire debt 

Brown IS pnmanly liable for the Note under both the VCC and the Note Itself S C 

Code Ann 936-3-412 (Supp 2008) states that the 'Issuer of a note IS obhged to pay the 

mstrument (I) accordmg to ItS terms at the hme It was Issued The tenn 'Issuer' "means a 

maker or drawer of an mstrument ' See S C Code Ann ~36-3-1 05 (Supp 2008) The terms of 

the Note Itself sets out each Borrower s liability m paragraph 8 

If more than one person SIgns thIS Note each person IS fully and personally 
obligated The Note Holder may enforce ItS nghts under thiS Note agamst 
each person mdlvldually or agamst all of us together ThiS means that anyone 
of us may be reqUired to pay all of the amounts owed under thIS Note 

ThiS case and these facts do not fit mto the scenano before the Court m Caroprop, where 

one of two obligors transferred hiS mterest m the property to a third party that took over debt 

payments Caroprop held that, upon transfer of one obbgor s mterest m the property, the 

property became pnmanly bable for the debt and the remammg obligor was secondanly liable 

tor the other s debt Neither Brown nor Johnson transferred their mterest In the Property 

therefore each remamed pnmary obligors under the express tenns of the Note 
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8 Allowmg subrogatIon causes mJustlce to the Plamtlffs 

AllOWIng Brown to be subrogated to the mterests ot SCB&T will uneqUIvocally cause an 

injustIce to PlaintIffs, especially Oskm who would have been able to sell the Property to pay hIS 

Judgment when the Property was worth enough to pay both hIS hen and that of Amens 8 

Brown had to tulfill hIS oblIgatIOn to SCB&T but knew that If he obtaIned a conventIonal 

refinance, or made the payment himself, the Mortgage would be extIngUIshed and Oskm s 

Judgments - both hiS and O'Connell s, WhICh was assigned to OskIn - would take pnonty 

Brown used J Conner as a straw company and condUIt for hIS funds He then obtamed an 

assIgnment of the Note and Mortgage to J Conner, hIS alter ego, so that he could control the 

Property and prevent Johnson s credItors from affectIng hIS mterest In It and keep the Mortgage 

In place as a shIeld agamst the Judgments Upon payment of the Note and dIscharge of the 

Mortgage, OskIn's Judgments would take pnonty over the extmgUIshed Mortgage When the 

payment was made the Property had enough equity to sell to satIsfy the Judgments and the 

Amens mortgage AllOWIng eqUItable subrogatIon III thiS case would allow Brown to leapfrog 

Oskm s Judgments and would promote the result Brown sought to accomphsh when he conspIred 

WIth hIS wIfe J Conner hIS nephew, and others 

ThiS scenano was SimIlar to the one facmg the lower court m Langehans Several 

Judgment credItors of one of the obhgors III that case challenged the supenonty of the wives 

mortgage agamst theIr Judgments While not at Issue m the Court of Appeals deCISIOn that IS 

reported9
, the court dId note the referee s findIngs 'The speCial referee further found that It 

would be extremely meqUItable to FlInt SmIth's Judgment credItors to allow Wives to achieve 

8 Of course thiS assumes that the Court properly analyzes the effect of the payment by Brown which would 
extmgUlsh the first mortgage and leave only the Amens $500 000 mortgage and Oskm s $1 000 00 00 Judgment as 
[lens on the Property 
9 A prevIOus opmlOn discussed thl~ and other Is~ues however that opmlOn was withdrawn and substituted With the 
current opmlOn which dispensed with the appeal by notmg the Issues were not raised to the tnal court 
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priOrity status through their collusIOn with Husbands The same conclusIOn should be reached 

here, where Brown IS attemptmg to achieve prlonty status through collusIOn With hIS wIfe J 

Conner and Johnson 

C MIchael Brown had actual knowledge of at least one hen holder 

Brown IS not entitled to eqUItable subrogatIOn If he had knowledge of hen holders This 

Court Ignored the fact that Brown had actual notice of an mtervenmg hen credItor, specIfically 

David O'Connell The eVIdence on thIS Issue IS clear Brown testified about a report' prepared 

by hIS attorneys whIch hsted amounts owed by Mark Johnson The report was a tItle search and 

mcluded a copy of the Judgment given by Johnson to DaVId 0 Connell Brown testified that 

Johnson mfonned him that Johnson did mdeed owe money to DaVId 0 Connell In addItIon, 

Brown was aware of Johnson's debt to Oskm and the Impendmg Judgment agamst Johnson m 

Oskm s actIOn As a result, Brown falls thIS element 

III ThiS Court erred by not findmg that J Conner was the alter ego of Michael 
Brown 

ThiS Court should have found that J Conner was merely the alter ego of MIchael 

BrownlO because J Conner eXisted only to accomplIsh the goals of MIchael Brown and MIchael 

Brown completely dommated and controlled J Conner S actIVItIes Moreover Brown testIfied 

that If he dId not owe a debt to SCB&T J Conner, LLC would have never eXIsted In addItIon, 

allowmg the entity to stand on ItS own would promote the fraudulent enterpnse entered mto by 

the Defendants 

The alter ego theory IS a procedural remedy and one that the Court can employ to 

dIsregard the actIons of an entIty If that entIty IS conSIdered to be actmg at the behest of a 

dommant entIty or person See Colleton County V School DIStnct 371 S C 224 638 S E 2d 

10 Agalll the Order of thiS Court erroneously states the Michael Brown IS not the alter ego of J Conner LLC 
Presumably thiS Court meant to find that J Conner IS not Michael Brown salter l-go Plamtlffs argument IS and 
the fact of thiS case show that J Conner IS the alter ego of Michael Brown 
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'1 
685 (2006), Dnny Development Corp v Foundation [nsurance Co, 668 S E 2d 798 (2008) (fn 

2 "alter ego descrIbes a theory of procedural rellef) 

A court WIll dIsregard an enttty as an alter ego where (l) the subservIent enttty functIOns 

solely to achIeve the goals of the dommant entity, (2) the subservIent entIty mantfests no 

separate mterest from the dommant enttty, and (3) fraud or mIsuse of control by dommant entIty 

results 10 mJusttc..e Colleton County 

A Goal of Dommant EntIty - MIchael Brown 

MIchael Brown s goal 10 late 2008 was to satISfy IllS oblIgatIOn to SCB&T whIle keepmg 

the Mortgage m place as a shIeld agamst credItors and Judgment holders He was aware that he 

could not do thIS alone J Conner shared the exact same goals and no other - It dId not even try 

to collect on the amount owed on ItS Note Brown merely used J Conner to accomplIsh 

mdlrectly what he could not do directly In fact he testIfied that If he dId not owe money to 

SCB&T there never would have been a J Conner LLC Clearly, J Conner was merely a vehicle 

to achIeve Brown s goals 

B J Conner mamfests no mterests separate from Michael Brown 

J Conner has no mterests separate from MIchael Brown s mterest The only reason J 

Conner was formed was to satISfy Michael Brown s obllgatton and to keep the Mortgage m place 

as a shIeld to protect MIchael Brown s mterest m the Property For proof thIS Court needs to 

look no further than J Conner s Operatmg Agreement In addItIOn, J Conner has reqUired no 

payment from Brown or Johnson on the Note Any legItImate company that purchased a Note 

would reqUire payment from the obhgors under the Note J Conner IS not seekmg to protect ItS 

mterests because It has none separate from MIchael Brown 

C Fraud or mIsuse of entIty results m mJustIce 

The third element IS clearly met as MIchael Brown's use of J Conner was for the sole 
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purpose ot defraudmg and hmdermg and deldymg PlamtIffs, all ot whIch resulted m mJustlce 

Agam, thIs could not have been accomphshed wIthout the J Conner J Conner was orgdlllzed to 

satIsfy Brown s oblIgattons and to keep the Mortgage m place as a shIeld on the Property If 

Brown paId the debt In a straIghtforward way - eIther by refinance or payment - the Mortgage 

would have been extmgUlshed and Oskln could have seIzed and sold the Property to satIsfy both \ 

the Amens hen and hIS own Judgments The only reason to create thIS company and conduct the 

transactton In thIS manner was to harm the PlamtIffs 

D Control by dommant entity 

The uncontroverted facts of thIS case reveal that MIchael Brown exerCIsed total 

dominatIOn and control over J Conner s busmess actIvItIes Brown had hIS attorney organIze the 

LLC Brown alone negotIated the purchase' of the Note from SCB&T and Brown alone 

procured the J Conner loan from WachovJa The facts and eVIdence show that Joan Conner 

Brown served no role m the LLC and had no control over Its actIVItIes 

IV ThiS Court erred when It found that Defendants did not VIOlate the South 
Carolina Fraudulent Conveyance Act 

The law of thIS State IS clear A mortgage IS only as good as the debt It secures, If there IS 

no debt to secure, the mortgage IS worthless Transfernng the mortgage and keepmg It m place 

after payment VIolated the Act because the Mortgage IS no secunty and IS only a ward to keep 

credItors at bay and shelter Brown and Johnson Cf Collms vs Myers 16 OhIO 547 (OhIO 

1847) Because the Statute of ElIzabeth was adopted to prevent and redress these types of 

transactIOns It must be apphed In thIS mstance 

A Keepmg the mortgage m place after payment to SCB&T and 
asslgmng It to J Conner VIOlated the Act 

By keepmg the Mortgage m place and transfernng It to a shell company Defendants kept 

altve and ongomg the alIenatIOn of the Property WIth the mtent of hmdenng and delaymg 
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creditors or others Transfers of mortgages and simIlar uses of hens and Judgments to shield 

property from creditors have long been subject to laws prohlbltmg fraudulent conveyances See 

SCNB v Halter, 293 S C 121, 359 S E 2d 74 (Ct App 1987), Tuller v Nantahala Park 

Company, 276 S C 667 281 S E 2d 474 (1981) 

SlInIlarly, Defendants' attempt to set up theIr scheme as a purchase/sale IS not novel and 

courts taced With SimIlar schemes disregard them as fraudulent 'If a mortgage IS m fact paId 

but 10stead of bemg discharged IS fraudulently asSigned With mtent to defraud creditors, It IS not 

a vahd hen as to creditors' McMaster v Campbell, 41 Mlch 513 2 N W 836 (Mlch 1879), 

Cited 10 37 C J S Fraudulent Conveyances § 54 The South Carohna Supreme Court apphed the 

same rule and logIC when the hen that was patd was a Judgment 'A Judgment Will not avail 

against creditors where It IS fraudulently kept open after It has m fact been paId nor WIll a sale 

by a shenff under such a Judgment give a good title to a purchaser who particIpated m, or knew 

of, the fraud 37 C J S Fraudulent Conveyances § 55 cltmg Booth v Moret 3 S C L 216 (S C 

Supreme Court date unknown) 

The Defendants conspired to gIVe a Mortgage, either the ext10gUlshed one or a new one, 

to J Conner Either action VIOlates the Act The law of South Carohna With respect to 

mortgages under the statute was laid down m Magovem v Richard 27 S C 272, 3 S E 340 

(1887) To be VOId under said statute or at common law, It should be made to appear that It was 

eIther WIthout consIderatIOn or that It was mala fide one or both See Lenhardt v Ponder, 64 

S C 354 42 S E 169 (S C 1902) clt10g Magovem Glvmg the Mortgage to J Conner was done 

to hmder or delay creditors or others and was mala fide SimIlarly, because of the realIty of the 

SItuatIOn, It was gIVen Without consideratIOn 

The Court erred when It apphed the law regardmg fraudulent conveyances ot real 

property to these Defendants' acts of keepmg a Mortgage m place and conveymg It after 
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payment The Court here found that fraudulent conveyances wIll be set aSIde under two 

condItions FIrst, when the transfer IS made by a grantor wIth the mtent of defraudmg credItors 

and others, and Second where a transfer IS made wIthout conSIderatIOn See Coleman v Damel 

261 S C 198, 199 S E 2d 74 (1973) TI1lS "general rule" does not cover the entirety of the 

statute s applIcatIOn and IS not apphcable to the facts of thIS case because no real property was 

conveyed 

As stated m the first sentence of the Statute, ItS apphcabIhty extends to ' Every gIft, grant, 

alIenatIOn, bargam transfer and conveyance The term conveyance, when adopted m the 

ongmal Statute of ElIzabeth m 1585 referred to the StrIct legal defimtIOn of conveyance 

meanmg a transfer ot legal tItle to land Cases lIke Coleman that CIte the general rule only 

apply to transfers of legal title to land ThIS case does not Rather thIS case mvolves the 

alIenatIOn of property and the transfer of a profit, charge, or chattel, whIch was made to delay, 

hmder, and defraud PlamtIffs 

As succmctly put by Justice Plelcones m Carr v Guerard, 365 S C 151,616 S E 2nd 429 

(2005) a case where cash was secreted to keep It out of the reach of credItors 'The Statute of 

Ehzabeth renders VOId any transfer of property made WIth mtent or purpose to delay, hmder or 

defraud credItors or others" (EmphaSIS added) The Property of the debtor here was 

transferred charged, ahenated, and encumbered m an effort to hmder or delay the PlamtIffs As a 

result the statute applIes 

B Brown was a debtor under the Act 

The Court erroneously held that MIchael Brown was not a debtor of Oskm Brown, as 

the co owner of the Property, whose mterest was subject to partltlOn by the Judgment credItors of 

hIS co-owner, was a credItor under the liberal and broad defimtlOn of the word credItors and the 

term credItors and others" ThIS rulmg Ignores the language and mtent of the Statute 
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c~ Intent to defraud IS present~ 

Defendants' mtent to defraud IS clear from the facts and underlymg CIrcumstances 

~ 

regardmg the orgamzation ,of J Conner, the testmlOny of Michael Brown j and {layment of the 
I 

amount due to SCB&I~ The sole reason to keep the Mortgage m place and hIde the fact tlIat a 
"- ~ -

" ( 
u 

payment :vas-made was to hmder and delay the Plamtlffs' effqrts to- collect, WruCh:I8. fraud under' 

the Act 
v 
~- c 

In cases under this statute PlamtIffs often must prove fraud through the use of 

~ 

cIrcumstantIal rather tha~n dIrect eVIdence In Colem!!!l.- supra, the Court adopted the-WIdely used 

\ 

"badges of fraud'" analYSIS to determme Iffraud eXIsted m fraudulent transfer cases The badges 
, 

of fraud mc1ude~ (1) msolvency or l mdebtedne~s, of the transferor or debtor, (2) lack of 
I 

considerat1On for the conveyance, (3) relanonsiup between the transferor and the'transferee. (4) , 
... 

the pendency or threat 'of htIgatlOn; (5) secrecy or conceaIment, (6) departure from the usual-.. ~ 
r - I 

) , 
method of fiusmess, (7) transfer of debtor's entrre estate" (8) reservatIOn of benefit to the 

transferor, and (9) the retentIon by the debtor or pos~essIOn of the property~ Conrts generalli 

requrre several badges of fraud to Infer that fraud took place See 37 Am Jm- (2d}, F!audulent r 

Conveyances, §10 (1968) 

Most,. if not all, of the badges of fraud are present in thIs: case (1) Johnson IS msolvent , 

and mdebted to Plamtlffs, (2) J Conner, LLC paId no consIderatIon for the Mortgage; as the true ~ , , , 
I , 

payer was MIchael Brown, (3) The sale member of the transferee IS Brown~s WIfe and Johnson's 

Aunt and the guarantors are Brown andrus. wile" (4) Oskm's SUlt had resulted ill judgment, WIth 

supplemental proceedIngs threatened, (5) The use of the name J Conner, LLC" and loan to J 

Conner was an attempt to-~ conceal the fact that the Aunt bought the Note and :vas- a cloak to _ 
r 

conceal the transactIon and keep the true owner of the company and the Note and Mortgage i 
I 

secret, (6) The usual busmess of Joan Conner Brown IS not that of a lender or loan processor 
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Similarly J Conner was not m busmess at all pnor to thIs transactIOn, (7) When the Note was 

Pdld Johnson owned a one half mterest m a pIece of property that had eqUIty of at least $2 

Imlhon With the mortgage m place the eqUlty, and thus Johnson's estate, was vanquished (8) 

Johnson has the benetit of the use of the home (9) Johnson contmues to possess and resIde m the 

residence Without makmg payments to J Conner 

The facts and eVidence presented to the Court reveal that all nme badges fraud are 

present Thus the attendant facts and cIrcumstances here leave only one conclUSIOn that the 

conveyance of the Mortgage to J Conner must be set aSide 

V ThIS Court Improperly gave effect to a future advance clause and 
dIsregarded a defeasance clause 10 the Mortgage 

ThiS Court found that the Mortgage would have remamed m place even If payment were 

found to have occurred DespIte Defendants' arguments and thiS Court s ruling, even If thiS 

ruling were correct It would not hmder Plamtlffs' attempt to sell the property to satisfy their 

Judgments because there was no balance due under the Note ThiS IS an Issue that should be 

ruled upon only m supplemental proceedmgs and not m thiS case Regardless of the npeness of 

thiS rulmg, the rulmg was m error 

The Court s holdmg that payment would not have extmgUlshed thiS Mortgage due to the 

future advance clause IS an egregIous error There IS, m fact, a future advance clause m the 

Mortgage and South Carolma recoglllzes the validIty of such clauses These clauses protect 

lenders by allowmg them to have a mortgage on amounts for mterest, costs, or other necessary 

advances dunng the hfe of the loan and whIle a debt IS sull owed 

South Carohna SImIlarly recognIzes release clauses and defeasance clauses m mortgages 

A defeasance clause IS defined as 'a mortgage provlslOn statmg that the conveyance to the 

mortgagee wIll be meffectlve If the mortgagor pays the debt on time Black's Law DictIOnary, 
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8th Ed Release and Defeasance dauses protect borrowers by lettmg them have the secunty of 

knowmg that when they make tull payment the acwmpanymg hen must be removed from theIr 

property Not all states recogmze defeasance clauses as they are rooted m old common law, so 

dratters of mortgage forms hke the one used by SCB&T call them release clauses ThIS Court 

Ignored the Release clause m thIs Mortgage 

Paragraph 23 of the Mortgage tItled 'Release , provIdes 'Upon payment of all sums 

secured by thIS Secunty Instrument thIS Secunty Instrument shall become null and VOId Lender 

shall release thIS SecurIty Instrument' Paragraph 26, tItled 'Future Advances' prOVides The 

hen of the Secunty Instrument shall secure the eXIstmg mdebtedness under the Note and any 

future advances made under thIS Secunty Instrument up to 150% of the ongmal pnnclpal amount 

of the Note plus mterest thereon, attorneys fees and court costs' (emphaSIS added) 

Assummg that payment was made m full, the Mortgage was null and VOId and must be 

released pursuant to paragraph 23 Paragraph 26 would not aId Defendants because upon 

payment there was no "exIstIng mdebtedness under the Note 

VI ThiS Court erred m not penahzmg the Defendants under the South Carohna 
Fraudulent Conveyance Statute 

When the South CarolIna legislature adopted thIS statute m 1712 It sought to protect 

creditors from the fraudulent acts of debtors and others The pUnIshment provIsion of the Statute 

of Elizabeth IS m place to prevent mischievous actIOns and pUnIsh those mvolved 

ThiS sectIon (§27-23-30) proVIdes 

All partIes to such feigned, covmous and fraudulent gIftS, grants, leases, charges 
or conveyances, or bemg pnvy to and knowmg of them, or any of them, who shall 
wIttmgly or wlllmgly put III use, avow, mamtalll, JUStIfy or defend them, or any of 
them, as true, Simple and done, had or made bona fide or upon good conSIderatIOn 

shall mcur the penalty and forfeIture of one year s value of such lands, 
tenements and heredItaments so purchased or charged 

(emphaSIS added) 
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As the facts and eVIdence show, all Defendants were parties to the feIgned COVInOUS and 

tr lUdulent transaLtlon were pnvy to and knew of It, or wlttmgly or WIllIngly put In use avowed 

mamtamed, JustIfied or defended the transaction as true sImple and done, had or made bona fide 

or upon good conSIderation As such they are all subject to the pUnIshment prOVISIon 

The amount ot the penalty IS equal to one year s value ot the lands, tenements and 

heredItaments' mvolved m the fraud As noted above the Mortgage m this case IS a part ot the 

Idnds, tenements and heredItaments owned and transferred gIfted purchased and charged by 

Johnson and MIchael Brown ThIs Court s detennmatlOn of 'one year s value' of the Mortgage 

depends entIrely on the valuation of the Mortgage The Issue of mortgage valuatIOn IS rare, 

however a recent declSlon dealt wIth evaluatmg mortgages In re AmerIcan Home Mortgage 

Holdmgs, Inc, 411 B R 181 (Bankr D Del 2009), detennmed that the proper method to 

evaluate a mortgage was to use a method sImIlar to bond valuatIon The court noted 

Mortgages are very sImIlar to bonds In that both are debt mstruments Valumg mortgages 10 

thIs mstance IS Just lIke valumg any asset that does not have a lIqUid market The [present] 

value of a mortgage IS the present value of the promIsed cash flows on the [mortgage] , Id 

The AmerIcan Home Mortgage Holdmgs case and result rely upon Aswath Damodara, a 

professor at New York Umverslty s Stem BUSIness School Damodara s wntmgs have been 

CIted m at least 16 dttferent federal and state cases regardmg the valuation of assets The court 

apphes Damodara s explanatIOn of bond valuatIon to the value of mortgages and holds that a 

mortgage IS worth the total value of ItS future revenue stream 

Usmg Damodara s valuatIon method, the Mortgage would be worth $3 99 mIllIon - $3 5 

millIon mortgage plus two year's worth of payments equal to $245000 per year Because the 

Note was a two year note, that tenn would be used to detennme one year s value ot the the 
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Mortgage In other words, one year s value of a Mortgage must be based on one fractlOn of the 

total term of the Note secured by the mortgage Mathematically stated, one year's value of the 

Mortgage m this case would be wrttten as (I/n * 3,990000) (where n IS the term of the note, 

here 2 and $3 990,000 IS the future stream of revenue from the Mortgage) or 1/2*3990000= 

$1 995,000 As a result, this amount IS the penalty contemplated by the statute 

VI This Court erred when It demed PlamtIffs' Motion to Compel McNaIr Law 
FIrm to respond to Plamtltfs' subpoenas 

This Court dented Plamtitfs' MotIOn to compel McNair Law Firm to provide responses to 

a subpoena The result of this fatlure to compel not only lett the Plamtlfts and the Court Without 

the full mformatlOn avatlable but also allowed the Defendants to use their attorneys as a sword 

and a shield m furtherance of the scheme to defraud the Plamtlffs This Court's rulIng was 

erroneous and prevented the Plamtlffs from presentmg eVidence that was vital to the tnal of this 

case As a result, this Court should grant a new tnal 

Followmg the depOSitions ot Michael and Joan brown, wherem Michael and Joan 

explamed that their attorney s adVice was the reason for J Conner's eXistence and the purchase 

of the Note and Mortgage, Plamtlffs counsel served the McNair Law Firm With a subpoena 

requestmg all mforrnatlOn related to the adVice given to the Browns and J Conner McNair 

responded by providing, among other thmgs a title search conducted by McNair employees 

(these search results contamed the mformatlOn about the 0 Connell Judgment) and a pnvilege 

log Plamtlffs moved to compel the responses because the pnvilege was waived by relIance on 

counsel's adVice and the cnme-fraud exception to the pnvllege ThiS Court dented Plamtlffs' 

motion reasontng that Plamtiffs and the Court were aware that Michael Brown knew about the 

Judgments" While true, thiS was not a proper reason for denymg the motion Further by 

allowmg the mtonnation to remam pnvtleged the Court prevented the Plamtlffs from provmg 
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theIr case and robbed Itself of mtormatlOn necessary to determme the Issues m the case 

For these reasons, the Court should grant a new tnal or m the alternatIve, reopen the 

testImony to allow for presentatlOn of eVIdence related to the mformatlOn for whICh the Browns 

waIved theIr pnvIlege or to whIch the pnvllege no longer applIes 

CONCLUSION 

For the reasons stated above, Plamtltfs are entItled to a RevIsed or Amended Order of thIs 

Court, whIch follows South CarolIna statute and precedent or a New Tnal 
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