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Argument 

I The clear and unambiguous language of the Statute of Ehzabeth estabbshes 
that It appbes to set aSide the transfer of the note and mortgage III this 
action 

In thelf bnef, Respondents ask thIS Court to Ignore the clear and unambIguous 

language of the Statute of Eltzabeth m order to affirm the master's rultng {Resp Br 

P 7-9} Respondents focus exclUSIvely on the test appltcable to set aSIde a fraudulent 

conveyance when the parties have a credItor/debtor relationshIp ThIS IS error The 

Statute of Eltzabeth IS not hmited to SItuatIOns where the transferor IS mdebted to the 

complammg credItor m order to set aSIde the conveyance ThIS Court should reverse 

the master and hold that the Statute of Eltzabeth appltes to set aSIde the transfer of the 

note and mortgage as a fraudulent conveyance m thIS actIOn 

The Statute of Eltzabeth applIes, m relevant part, to n[e]very grant 

transfer, and conveyance of lands by wntmg or otherWIse WhICh may be had 

or made to or for any mtent or purpose to delay, hmder, or defraud creditors and 

others of theIr Just and lawful actIOns, SUItS, debts, accounts, damages must be 

deemed and taken to be clearly and utterly VOId, frustrate and of no effect n 

S C Code Ann § 27-23-1O(A) (Supp 2004) (emphaSIS added) 

The clear language of the statute allows "credItors and others" to set aSIde a 

conveyance that IS made WIth the mtent to defraud, hmder, or delay Respondents 

Ignore thIS language and ask thIS Court to do the same In thelf bnef, Respondents do 

not refute thIS fact that the plam and unambIguous language of the Statute of Eltzabeth 

does not reqUIre a debtor/credItor relatIOnshIp as a prereqUIsIte to set aSIde a fraudulent 
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conveyance They lIkely fall do so because the Statute of Ehzabeth IS unambIguously 

applIcable to any person defrauded m connectIon wIth the conveyance of the property 

S C Code Ann § 27-23-1O(A), see also 37 C J S Fraudulent Conveyances § 22 

(2010) ("A fraudulent conveyance can occur even If the debtor IS not a party to the 

conveyance ") , 43 C J S Fraudulent Conveyances § 43 (2010) (lithe term credItor, as 

employed m such statutes, IS not used m a narrow or strIctly techmcal sense, but has 

been construed lIberally, so as to mclude all persons who may have mterests or 

demands of whIch they may be defrauded ") 

AddItIonally, Appellants do not II SImply Ignore[] II the lme of cases that apply to 

set aSIde a fraudulent conveyance when the when the partIes have a credItor/debtor 

relatIOnshIp as alleged by Respondents {Resp Br p 8} In fact, as set forth m 

Appellants' brIef, Appellants recogruzed that the vast majorIty of htIgatIon under thIS 

statute arIses does arIse m that context {App Br p 16} However, Appellants' 

argument IS the State of Ehzabeth IS not hmited to SItuatIOns when the partIes have a 

credItor/debtor relatIOnshIp SImply because that IS the common scenarIO where thIS 

Issue arIses The Statute of Ehzabeth Itself clearly mdicates It allows II others II to set 

aSIde a conveyance that IS made WIth the mtent to defraud, hmder, or delay I 

Lastly, Respondents fall to dIstmgUIsh LebOVItz v Mudd, 293 S C 49, 358 

S E 2d 698 (1987) Respondents claIm that the court allowed the actIOn to set aSIde the 

transfer to proceed because the each of the defendants had the reqUISIte mtent to 

1 To hold otherWise would Impenmsslbly render meamngless a term of the statute See ~ HInton v 
S C Dept of ProbatIOn Pardon & Parole Servs 357 S C 327 342 592 S E 2d 335 343 (Ct App 
2004) (holdIng that the court should seek construction of a statute that \ gives effect to every word of a 
statute rather than adoptIng an InterpretatIOn that renders a portIOn meanIngless ) Pike v S C Dept of 
Transp 332 S C 605 618 506 S E 2d 516 523 (Ct App 1998) ( A statute should be so construed 
that no word clause sentence provlSlon or part shall be rendered surplusage or superfluous ) 
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defraud the plaIntiff {Resp Br P II} ThIS mIsconstrues the express holdIng of our 

Supreme Court In that actIOn, LebovItz brought an actIOn to set aSIde a fraudulent 

conveyance of defendant, Mudd ~ at 51, 358 S E 2d at 699 Mudd moved to 

dIsmISS LebovItz's fraudulent conveyance actIOn, clalffiIng only that LebovItz was not a 

credItor entitled to use the Statute of ElIzabeth to set aSIde a transfer Id The tnal 

court agreed, findIng LebovItz faIled to assert he was a credItor of Mudd wIthIn the 

meamng of the Statute of ElIzabeth ~ On appeal, LebovItz argued the Statute of 

ElIzabeth was not lImIted to Judgment credItors ~ at 52, 358 S E 2d at 700 The 

Supreme Court agreed Id The court noted the statute referred to "credItors and 

others" ~ (emphaSIS In ongInal) FOCUSIng on the term "others" In the statute, the 

court reasoned that "[a]s the emphaSIzed language clearly shows, the statute does not 

lImIt ItS applIcatIOn to credItors Rather, ItS protectIOn extends to other types of 

partIes defrauded m connectIon WIth the conveyance of property" ~ (emphasIs 

added) Thus, Respondents mIsconstrue the Impact of LebovItz LebovItz specIfically 

authonzes the Statute of Ehzabeth to be utIhzed by "others" defrauded In connectIOn 

WIth the conveyance of property The master erred In holdIng otherWIse 

II The preponderance of the eVIdence establIshes the transfer of the note and ~ 

mortgage was done with the mtent to defraud Appellants 

Respondents first claIm that the transfer "was executed to secure the bona fide 

claIms of J Conner, LLC" and lacked any Intent to defraud Appellants {Resp Br p 

11-13} In support of thIS pOSItIOn, Respondents focus solely on how the transfer was 

structured rather than the reasons and Intent behInd why the transfer eXIsted In the first 

place and the effect on Appellants The preponderance of the eVIdence proved that 
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MIchael Brown InItiated the process to structure a transactIOn relatIng to the SCB&T 

note and mortgage wIth the Intent to defraud Appellants and preclude them from 

executIng agaInst the property As a result, thIS Court should reverse the master 

Respondents rely heavIly on the formalIties and procedures undertaken by 

Respondents to create J Conner and to purchase the note and mortgage {Resp Br p 

11-13} In particular, Respondents focuses on the fact that a separate legal entity, J 

Conner, was created to hold and enforce the note and mortgage Further, Respondents 

elICIted testimony that creatIOn of such an entity was properly performed under South 

CarolIna law and was a "common busIness practice" Respondents I pOSItIOn IS 

summanzed as follows-because Respondents created a valId legal entity recogmzed by 

the State and such entities are commonly used to purchase notes and mortgages, then 

theIr action was presumptively proper Stated dIfferently, Respondents belIeve that 

because they used recogmzed and legal vehIcles to structure the transactIOn then the 

transactIOn could not defraud Appellants In essence, Respondents want thIS Court to 

Ignore the substance of the transactIOn because the form of the transactIOn was proper 

and common However, such a pOSItion does not account for how those actIOns were 

used as Intended to defraud Appellants The preponderance of the eVIdence proves that 

MIchael Brown created of J Conner to acqUIre the note and mortgage and Insulate the 

property from Appellants' claIms agaInst Johnson and they structured the transactIOn 

WIth Intent to defraud Appellants As set forth fully In Appellants I bnef, the 

preponderance of the eVIdence establIshed the follOWIng 

-- MIchael Brown I s goal upon learnmg of o skIn I s pendIng Judgment agaInst 

Johnson was to structure a transactIOn relatIng to the SCB&T note and mortgage In 

4 



order to protect hIS mterest m the property from bemg affected by Oskm' s Judgment 

agamst Johnson 

-- MIchael Brown had hIS attorney orgamze J Conner m order to facIlItate 

acqumng the note and mortgage from SCB&T 

-- The filmg was expedIted wIth MIchael Brown personally paymg the expedIted 

filIng fee 

-- J Conner eXIsted solely to purchase the note and mortgage from SCB&T 

-- MIchael Brown stated the transactIOn was structured to protect hIS property 

asset from the Oskm Judgment tTrans p 186, lInes 12-20, R 299} 

-- The only reason J Conner eXIsted was because MIchael Brown was oblIgated 

under the note and mortgage and wanted to aVOId the Oskm Judgment agamst Johnson 

{Trans p 207, lInes 9-23, R 320} 

-- It was MIchael Brown who approached WachovIa about lendmg the $3 5 

mIllIon needed to facIlItate J Conner's acqUisItIOn of the note and mortgage from 

SCB&T 

MIchael Brown then exclusIvely partiCIpated m ensunng that WachovIa 

deCIded to lend the $3 5 mIllIon because he knew thIS transactIOn was necessary as he 

mformed WachovIa that the property was "facmg some Judgment lIens If the property IS 

not taken out of ItS eXIstmg structure " 

-- MIchael Brown undertook substantial negotiations WIth WachovIa, despIte not 

bemg a member of J Conner, m order to complete the transactIOn 

-- MIchael Brown owned five of the SIX accounts that Wachovia requIred to be 

pledged as the secunty for the transaction to be complete 
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-- MIchael Brown agreed that one of those accounts, a hedge fund account solely 

owned by hIm, should be lIqUIdated to pay down approxImately $2 mIllIon of the $3 5 

mIllIon debt to WachovIa 

-- MIchael Brown executed a personal guaranty agreement for the WachovIa 

loan 

-- MIchael Brown sIgned both the securIty agreement and control agreement as 

"borrower" 

--MIchael Brown wrote a personal check, drawn on hIS personal account, m the 

amount of $44,303 31 to cover the shortfall m the payment amount owed to SCB&T to 

complete the transactIOn 

-- MIchael Brown set up the demand deposIt account for J Conner and 

depoSIted another personal check m the amount of $50,000 m the demand deposIt 

account 

Therefore, the preponderance of the eVIdence proved that MIchael Brown 

InItIated the process to structure a transactIOn relatmg to the SCB&T note and mortgage 

m order to protect hIS mterest m the property from bemg affected by Oskm's Judgments 

agamst Johnson and to preclude Appellants from executmg agamst the property 

MIchael Brown went to great lengths and personal expense to ensure thIS was 

accomphshed ThIS Court should find the preponderance of the eVIdence estabhshed 

Respondents mtended to defraud Appellants by creatmg of J Conner to acqUIre the note 

and mortgage and msulate the property from Appellants' claIms agamst Johnson 

Therefore, thIS Court should reverse the master 
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Respondents further cIte Leasmg Enterpnses, Inc v Goodwm, 312 S C 122, 

439 S E 2d 294 (Ct App 1993), to support theIr claim the master correctly refused to 

set aSIde the transfer Respondents claIm Leasmg supports a findmg that the transfer 

need not be set aSIde because the property IS still withm the reach of Appellants 

{Resp Br p 14} However, Leasmg IS dIstmgUIshable and does not support 

Respondents' posItion 

In that case, Mr Goodwm entered mto a lease on behalf of hIS busmess wIth 

Leasmg Enterpnses 312 SCat 123, 439 S E 2d at 295-96 Mrs Goodwm also 

guaranteed the agreement Id at 123, 439 S E 2d at 295 Mr Goodwm became 

delInquent on the lease payments Id One year after executIOn of the lease, Mr 

Goodwm transferred the mantal reSIdence, whIch was m hIS name only, to Mrs 

Goodwm ~ Leasmg Enterpnses was aware of the transfer at the time It was made 

~ at 124, 439 S E 2d at 295 After the transfer, Leasmg Enterpnses sought a 

deficIency Judgment agamst only Mr Goodwm under the guaranty Id Leasmg 

Enterpnses obtamed a Judgment agamst Mr Goodwm Id Thereafter, Leasmg 

Enterpnses brought a subsequent actIOn agamst Mr and Mrs Goodwm to set aSIde the 

transfer of the mantal reSIdence under the Statute of ElIzabeth ~ at 124, 439 S E 2d 

296 The tnal court and court of appeals held that the transfer would not be set aSIde 

because Leasmg Enterpnses could have sued Mrs Goodwm m the defiCIency action but 

faIled to do so ~ at 125, 439 S E 2d 296 Further, the court demed relIef because 

the transfer "dId not place the property beyond Leasmg Enterpnses' reach because of 

the personal guarantee of Mrs GOOdWIll" ~ (emphaSIS added) Thus, the court 
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held the property was still withm the reach of Leasmg Enterpnses because of the umque 

factual SItuatIOn created by the guaranty 

No such umque SItuatIOn eXIsts m thIS action to keep the property withm the 

reach of Appellants In fact the counter IS true Respondents have strategIcally 

decIded to leave the note and mortgage m place solely as a shIeld to Oskm's 

enforcement actIOn agamst the property 2 ThIS shIeld effectively puts the property 

beyond the reach of Appellants Had the transfer to J Conner never eXIsted, 

Respondents would have extmgUlshed that obhgatIOn withm two years 3 After the 

satisfactIOn of that obhgatIOn, Appellants could have executed agamst the property and 

recovered theIr Judgments fully Because the note and mortgage have been left m place 

by J Conner, Appellants are prejudIced and the property IS effectively beyond theIr 

reach Therefore, thIS Court should reverse the master 4 

III The master erred m faIlmg to find that the payment to SCB&T constituted 
a pay-off of the note and mortgage 

The master erred m findmg that J Conner was not the alter-ego of MIchael 

Brown and that the $3 5 mIllIon payment to SCB&T was not a full payment of the note 

and mortgage ThIS Court should reverse 

2 As Joan Conner testified at tnal the note and mortgage remam m effect but J Conner does not enforce 
them 

3 The note and mortgage had a two-year term {SCB&T Note and Mortgage R 384 386} The note 
prOVided for mterest only payments for the first twenty three months and a final balloon payment 
conslstmg for the remammg amounts outstandmg plus mterest {~} 

4 Respondents also claim Appellants faded to preserve for appeal the Issue of whether the Statute of 
Ehzabeth apphes to persons other than debtors {Resp Br p 15 16} ThiS argument IS mamfestly 
Without ment Appellants entire pOSition throughout thiS litigatIOn was that the statute applied to 
transactIOns such as the one mstltuted m thiS actIOn despite the lack of debtor/creditor relationship The 
master speCifically ruled agamst Appellants when she held the statute only apphed to those m a 
debtor/creditor relatIOnship Thus the Issue was addressed by the Court no Rule 59 SCRCP motion 
was needed and thiS Issue IS properly before thiS Court 
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a J Conner was the alter-ego of Michael Brown 

Respondents allege that J Conner was dId not constitute the alter-ego of 

MIchael Brown {Resp Br p 19} The reasonmg for thIS claIm mIrrors the lOgIC set 

forth by Respondents m sectIOns I B and I C of theIr bnef In those sectIons, as m thIS 

argument, Respondents focus solely on how the transfer was structured rather than the 

reasons behmd why the transfer eXIsted m the first place and the effect on Appellants 

{See Resp Br p 18-19} ThIS Ignores the preponderance of the eVIdence that 

establIshed MIchael Brown created and controlled J Conner 

Agam, Respondents rely heavIly on the formalItIes and procedures undertaken 

by Respondents to create J Conner and to purchase the note and mortgage {Resp Br 

P 18} Respondents also rely on the fact that creatIOn of such an entity was properly 

performed under South Carolma law and was a "common busmess practice" {Resp 

Br p 19} However, such a pOSItIOn agam does not account for how MIchael Brown 

used J Conner to further hIS goal to structure a transactIOn relatmg to the SCB&T note 

and mortgage m order to protect hIS mterest m the property from bemg affected by 

Oskm's Judgment agamst Johnson 

As set forth fully m sectIOn II, supra,5 the preponderance of the eVIdence 

establIshed that MIchael Brown created, controlled, and deSIgned J Conner to further 

hIS own personal goal He ImtIated the process to structure a transactIOn relatmg to the 

SCB&T note and mortgage m order to protect hIS mterest m the property from bemg 

affected by Oskm's Judgment agamst Johnson He alone he created J Conner to 

accomplIsh thIS goal He negotiated on behalf of J Conner to obtam the $3 5 mIllIon 

5 For breVIty sake Appellants WIll not rehash the eVIdence here agam It IS fully set forth m Sectlon II 
and m Appellants Imtlal bnef 
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from Wachovia He wrote nearly $95,000 m personal checks to facIlItate J Conner 

obtammg the Wachovla loan He guaranteed the Wachovla loan to allow J Conner to 

obtam the $3 5 mIllIon He sIgned both the Wachovla secunty agreement and control 

agreement as "borrower" In sum, MIchael Brown mIsused J Conner to thwart 

Appellants' legItimate claIms agamst the property J Conner eXIsts solely to shIeld the 

property from the reach of Appellants as mtended by MIchael Brown Thus, thIS Court 

should find the preponderance of the eVIdence establIshed J Conner was the alter-ego 

of MIchael Brown 

b The future advance clause m the mortgage does not preclude a 
findmg that the $3 5 mIllIon payment to SCB&T constItuted a 
payment of the prmcipal of the note and mortgage 

Respondents agam rely on Central ProductIOn CredIt Assoc V Page, 268 S C 

1, 8, 231 S E 2d 210, 214 (1977), to support theIr belIef that "J Conner retams 

first pnonty mortgage lIen for the full amount ($3 5 mIllIon) m addItion to any future 

advances made by J Conner" {Resp Br p 20} ThIS agam mIsconstrues Central 

ProductIOn That case actually supports Appellants Respondents also fall to refute the 

fact that the mortgage can remam valId and not affect Appellants nght to recover at all 

Central ProductIOn SImply allows J Conner to retam pnonty as to future advances 

only 

Here, SCB&T was entitled to $3 5 mIllIon plus mterest from the MIchael Brown 

and Johnson Once that amount was paId m full, then the SCB&T note and mortgage 

has been paId m full as to the pnncipal of the note and mortgage The mortgage 

holder, now J Conner, IS not entitled to receIve any more money to satisfy the 

pnncipal amount (as It has been fully paId) The only amounts the mortgage holder 
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would be entitled to from the date of payment on would be to amounts relatmg to any 

future advances made after full payment as set out m Central ProductIOn Central 

ProductIOn does not stand for the premIse that the mortgage holder would be entitled to 

any anythmg other than repayments of future advances Respondents, m bnef, fall to 

refute thIS rule announced m Central ProductIOn SImply put, once MIchael Brown 

paId $3 5 mIllIon to SCB&T to satisfy the note and mortgage, Respondents only 

remammg pnonty was for any future advances 

c EqUItable subrogation does not preclude a findmg that the note and 
mortgage had been paid 

Respondents assert that MIchael Brown would be entitled to eqUItable 

subrogatIOn and pnonty over Appellants m the event that the $3 5 mIllIon payment 

constitutes pay-off of the note and mortgage {Resp Br p 22} 6 ThIS Ignores the fact 

that MIchael Brown would not be entitled to thIS eqUItable remedy because he had 

unclean hands m thIS transactIOn Accordmgly, thIS Court should reverse the master 

Our Supreme Court has establIshed that eqUItable remedIes, such as eqUItable 

subrogatIOn, are dIscretIOnary and the court can, and does, refuse to proVIde a remedy 

when the party clalmmg the eqUItable relIef has faIled to act eqUItably m the transactIOn 

at Issue Matnx Fmanclal Servs Corp V Frazer, Cite (2010) (holdmg the court WIll 

not grant a dIscretIOnary eqUItable remedy to a party who acted WIth unclean hands m a 

transactIOn), Ingram V Kasey's Assocs , 340 S C 98, 531 S E 2d 287 (2000) ("He 

who seeks eqUIty must do eqUIty") 

6 The master rehed on thiS argument to hold that even If the note and mortgage were satisfied then 
eqUitable subrogation would preclude Appellants from recovenng {Fmal Order p 10' 35 R_} 
This findmg IS Immatenal to the Issue of whether the $3 5 nnlhon payment to SCB&T constituted a 
payment of the note and mortgage EqUitable subrogatIOn has no beanng on that Issue EqUitable 
subrogation only Impacts pnonty disputes between parties Pnonty was not at Issue m thiS action 
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As stated by Respondent, m order to allow MIchael Brown to seek eqUitable 

subrogatIOn, the Court must first find hIS payment of $3 5 milhon constituted a full 

pay-off of the note and mortgage Further, as set forth above and m Appellants' bnef, 

If the note and mortgage were paid m full, then MIchael Brown's actIOns m creatmg J 

Conner would have been for the sole purpose of precludmg Appellants from enforcmg 

theIr Judgments agamst the property Such a course of actIOn estabhshes that MIchael 

Brown acted wIth unclean hands-he paId off the note and mortgage then J Conner to 

thwart Appellants' legItimate claIms agamst the property and Improperly shIeld the 

property from the reach of Appellants As a result, he IS precluded from receIvmg 

eqUitable relIef The master erred m holdmg otherwIse and should be reversed 

Lastly, Respondents claIm MIchael Brown IS only secondanly lIable for the note 

and mortgage as IS reqUired to seek eqUitable subrogation {Resp Br p 23} 

Respondents rely exclusIvely on Umted Carolma Bank v Caroprop, Ltd , 316 SCI, 

446 S E 2d 415 (1994), to support thIS pOSItion Umted Carolma does not support thIS 

contention In fact, Umted CarolIna stands for the proposItion that the property IS 

pnmanly lIable for a debt under a note and mortgage only If the property IS transferred 

If no transfer occurs, the makers of the note and mortgage remam pnmanly lIable 

Therefore, Umted Carolma establIshes that MIchael Brown IS pnmanly lIable for the 

note and mortgage and precluded from seekmg eqUitable subrogatIOn 

In Umted CarolIna, Auten and Atlantic Properties purchased land WIth Jomt and 

several lIabIlIty under a mortgage gIven to Interstate Investment ASSOCIates 316 S C 

at 2, 446 S E 2d at 416 Atlantic subsequently conveyed ItS one-half mterest to 

Caroprop, Ltd Id Caroprop gave a second mortgage to FIrst South Savmgs Bank 
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Id Ultl1llately, Caroprop stopped paymg no the note and mortgage, and Interstate 

mstItuted foreclosure proceedmgs Id Auten, to aVOId foreclosure, satisfied the 

Interstate note and mortgage ~ Auten then mstItuted an eqUItable subrogatIOn ~ 

at 3, 446 S E 2d at 416 F1rst South counterclal1lled, allegmg 1tS mortgage had pnonty 

over Auten's subrogation mterest Id The sole 1ssue before the court was 1f Auten 

was prl1llanly or secondanly llable for the debt ~ at 3, 446 S E 2d at 417 The 

Court held that "upon AtlantIc's conveyance of 1tS share of the property, Auten, m 

eqUIty, became secondanly llable for the debt ~ at 4,446 S E 2d at 417 

Thus, the court held a party only becomes secondanly llable on a note and 

mortgage only 1f the property 1S transferred The maker of the note and mortgage 

remam prl1llanly llable until the property 1S transferred Here, no transfer of the 

property has occurred so M1chael Brown remams pnmanly llable for the note and 

mortgage Therefore, M1chael Brown 1S pnmanly llable for the note and mortgage and 

precluded from seekmg eqUItable subrogatIOn The master erred m holdmg otherw1se 

and should be reversed 

ConclUSIOn 

Based on the foregomg, th1S Court should reverse the master-m-eqUIty and enter 

Judgment m favor of Appellants Th1s Court should remand th1S actIOn to the master to 

make a findmg as to the amount of penalty to be awarded to Appellants for Respondents 

VIOlatIOn of the Statute of Ellzabeth 

{Slgnature Page Follows} 
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