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The Supreme Court of South Qﬂamliha

DANIEL E, SHEAROUSE - ) POST OFFICE BOX 11330
CLERK OF COURT + COLUMBIA, SOUTH CAROLINA
VA 29211
BRENDA F. SHEALY : 1231 GERVAIS STREET
CHIEF DEPUTY CLERK » COLUMBIA, SOUTH CAROLINA 29201

TELEPHONE: (803) 734-1080
FAX: (803) 734-1499
www.sccourts.org

June 27,2013

Mr. Benjamin Nabors, #233844
Broad Rivet Correctional Institution

4460 Broad River Road | ﬁ\/ —

Columbia SC 29210 , | ‘ Y

Re: Benjamin Nabors v. The State-
Appellate Case No. 2013-001195
Lower Court Case No. 2011-CP-30-00308

Dear Mr. Nabors: ’ e

.
Mr. Richey has now advised this office that he was relieved as your counsel. \\
Therefore, we are marking our records to reflect that you are currently proceeding
pro se in this matter. By copy of this letter, | do ask that Mr. Richey contact the
clerk of court to correct it records since the public case index for Laurens County

still lists him as your counsel.

For this matter to proceed, it will be necessary for you to provide the Court with a
proof of service showing that the notice of appeal has been timely served on
opposing counsel. This document should be provided within ten days of the date
of this order. This proof of service should be substantially in the form specified in



the attached form.
Very truly yours,
¥ =—
CLERK

Enclosure
Form 7- Proof of Service for a Notice of Appeal

cc:  Salley W. Elliott, Esquire
Rodney Wade Richey, Esquire
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State of Soutlh Caroling |
The Circuit Court of the Third Judicial Cirruit

. Post Office Box 516 -
Clifton Newman Kingstree, SC 29556-0516

Judge Phone: (843) 355-9321
) Ext: 7302

Fax: (843) 355-1576
cnewmanj@sccourts.org

June 25, 2013

Benjamin R. Nabors, #233844

Broad River Correctional Institution
4460 Broad River Road : é
Columbia, South Carolina 29210 '

-

Dear Mr. Nabors:

This letter responds to all of your correspondences to Judge Newman from Margﬁ 13,
2013 to June 25, 2013. Judge Newman has received several documents, which include, but not
limited to, previous correspondences you have sent to other court officials, attorneys, court
reporters, and the clerk of court. Please be advised that Judge Newman cannot assist you with
these matters. '

Further, this letter is to inform you that Judge Newman only had jurisdiction over your
PCR Application. Because the Order of Dismissal of your PCR Application was filed with the
Laurens County Clerk of Court on May 22, 2013 and you did not file a Motion io Alter or
Amend a Judgment pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure within
10 days of being served with the Order, Judge Newman no longer has jurisdiction over the
matter, ' _

Please do not forward anymore correspondences to Judge Newman's office as he will not
be able to respond to or address any of your concerns.

Sincerely,

(Pofig

Sutania A. Radlein
Law Clerk

Cei Thie Honorabie Lynn W. Lancaster, Laurens County Clerk of Court
Rutledge Johnson, Assistant Attorney General

Page 1 of 1



ArLaN WiLsoN
ATTORNEY GENERAL

May 20. 2013

~ The Honorable Lynn W. Lancaster
Clerk of Court. Laurens County
Post Office Box 287
Laurens SC 29360

Re: Benjamin R. Nabors v. State of South Carolina |
2011-CP-30-0308

Dear Ms. Lancaster:

Enclosed please find an original and a copy of an Order of Dismissal n
connection with the above referenced case. Please file the original and return a

certified copy to me in the self-addressed envelope provided for your convenience.

i
74

,’/ Y 2t - -
/

Sir‘lcerelv

( J. Rutledge Johnson
~_Assistant Attorney General

T/
:I R:I:Cey
Enclosures
ce: Benjamin R. Nabors, 233844
REMBERT C.DENS BUILDING o POST OFFICE BOX 11546 & CoLuaBia, SC 2921121549 FELEPHONME 303.734-3970 o FACSIMILE 803-253-6233

e,
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IN THE COURT OF COMMON PLEAS
LIGHTH JUDICIAL CIRC UL

STATE OF SOUTH CAROLINA
COUNTY OF | ATIRENS

Benjamin Ray Nabors, #233844, 2011-CP-30-0308
Applicant,

A\

State of South Carolina,

)

)

)

)

)

)

)

) ORDER OF DISMISSAL
) :
)

)

)

)

)

Respondent.

This matter comes before the Court by way ot'an Application tor Post-Conviction Relief filed
March 30, 201 1. Respondent made its Return on August 25, 2011. An evidentiary hearing into the
matter was convened on March 13, 2013, at the Greenwood County Courthouse. The Applicant
- proceeded pro se after having Rodney Richey, Esquire relieved as counsel. J. Rutledge Johnson.
Esquire, of the South Cérolina Attorney General’s Office, représented the Respondent.

At the hearing, Applicant testified on his own behalf. Alex Stalvey, Esquire. also testified.
This Court also had before it a copy of the records ot the Laurens County Clerk of Court, records
from the South Carolina Department of Corrections, the guilty plea transcript. a report from the
Department of Mental Health and numerous articles on the subject of methamphetamines and
addiction, which were introduced by the Applicant.

PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Clerk of Court for Laurens County. The Applicant was

indicted at the October 2009 term of the Laurens County Grand Jury for Carjacking (2009-GS-30-

e/
Pa(:ve 1 nf1n




1276). and Armed Robbcr_\,".(ZOOQ-GS-f)O- 1387). He was represented by Alex Stalvey, Esquirq On
October 18. 2010, the Applicant pled guilty as indicted to both charges. The Honorable.l. Derham
Cole sentenced the Applicant 1o incarc_eration for a period of t\\'*ent;\«'-ri\f'e (25) years tor armed
robbery. and t\\:'enty (20) years suspended with f; ve (5) vears’ probation to run consecutively. He did
x;ot appeal his convictio'ns or sentences.

Inhis current application, Applicant alleges that he is being henld in custody unlawthlly tor the

tollowing reasons:

l. “Thave along history of'mental illness and was not allowed to
plea guilty but mentally ill, was abused by guards”

a) “Long history of illness. earlier incident on day in
question was evidence of mental illness at that time”

In his amehded application filed by Rodnev Richey, Esquire on January 15, 2013, the
Applicant alleged numerous is‘sues including ineffective assistance of counsel. -

Atthe hearing, Applicant proceeded on the inetfective assistance of counsel and involuntary
guilty plea claims. |

FINDINGS OF FACT AND CONCLUSIONS OF LAW

the witnesses presented at the hearing, closely pass upon their credibility and weigh their testimony
accordingly. Set forth below are the relevant findings of facts and conclusions of law as required

pursuant to S.C. Code Ann. §17-27-80 (2003).

Ineffective Assistance of Counsel

Applicant alleges he;r_ece'uzed-ineffe’ctri-vefa-ssi»stanee—of~couns'el.——ln*a—PC‘R—a“c‘tion, “[tThe

/‘,“/
Page 2 of 10
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burden of proot is on the applicant to prove his allegations by a preponderance of the evidence.”

Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e), SCRCD).

Where ineftective assistance of counsel is alleged as a ground for relief. the Applicant must prove
that "counsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U S. 668,

104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813

(1985).

The proper measure of performance is whether the attorney provided representation within

the range of competence required in criminal cases. Courts presume that counsel rendered adequate

assistance and made al] significant decisions in the exercise ot reasonable professional Judgment.”

Butler, Id. The Applicant must overcome this presumption to receive relief Cherry v, State, 300

S.C. 115, 386 S.E.2d 624 (1989).

First, the Applicant must prove that counsel's performance was-deﬂcient. Under this prong,
attorney performance is measured by its "reasonableness under protessional norms." Cherry, 300
S.C.at117,385S.E.2d at 625, citing Strickland. Second, counsgl’s deficient performance must have
prejudiced the. Applicant such that "there IS a reasonable probability that, but for counsel's
unprotessional errors, the result of the proceeding \VO{JId have been diftferent."” Chﬂy,ﬁoo S.C. at
117-18,386 S.E.2d at 625. With respect to guilty plea counsel, the Applicam must show that there is

a reasonable probability that, but for counsel's alleged errors, he would not have pled guilty and

would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203

(1985),

Eailure-to-Investigate

BV
Page 3 of 10




Applicant claims Counsel was ineffective because Counsel failed to properly investigate his
case prior to his guilty plea. |

“[ailure to 'conduct an independent investigation does not constitute ineffective assistance of
counsel when the allegation is supported only by mere speculation as to the result.” Moorehead v.

State, 329 S.C. 329, 496 S.E.2d 415 (1998). To establish counsel was inadequately prepared, an

Applicant must present evidence of what counsel could have discovered or what other detenses could

have been pursued had counsel been more tully prépared. Jackson v. State, 329 S.C. 345,495S.E.2d
768 (1998): Skeen v. State, 325 S.C. 210, 481 S.E.2d 129 (1997) (applicant not en[itled} to reliet
where no evidence presented at PCR hearing to show how additional preparation would have had any

possible effect on the result at trial).

The Applicant alleged Counsel conducted no pre-trial investigation, and the Applicant had

witnesses that would have confirmed this allegation. Additionally. the Appliéant stated he wanted an
independent mental evaluation, separate tfrom the one conducted by the I')ep'artment of Mental
Health. The Applicant turther made allegations that he wanted a copy of his discovery, a copy of the
guilty plea transcript, a Blair’ hearing, and an independent psychiatrist's e\faluat-ion. He also claims
he was insane at the time of the crime, and Counse! did not investigafe any of ‘lhese issues.
Counsel testified he was appointed by Judge Hill, as the :A\ppli_cant had several prior attorneys
on this case. Counsel stated he met with the Applicant on numerﬁoAus occasions and even Ihad the

'Applicant transferred from the Laurens County Detention Center to the Greenville County Detention

Center so that he could meet with the Applicant more often. Counsel testified he prepared this case

for a jury trial. Counsel stated he has been practicing criminal law for eight vears, including five

__Years as an assistant solicitor.

Low v

Page 4 ot 10




Counsel also testitied he received discovery from the State in this case and extensively
discussed it with the Applicant. The discovery included, but was not limited to, the incident reports,
the Applicant’s statement to law enforcement, the victim's statement, the transcript from the

Applicant’s wife’s (also a co-defendant) guilty plea transcript, the evaluation from the Department of

Mental Health. which deemed the Applicant competent, the Applicant’s medical records. and the

Applicant’s prior record. Counsel also stated he prepared a defense to the armed robbery charge and

was prepared to challenge the State’s theory that the Applicant was armed with a knife. Counsel

\\'oul-d };arve‘ attempted to persuade the triz{l judge to instvruct the jury on common law robbery,
Counsel also testified he researched a possible insanity defense. Counsel would have
challenged the report from the Department of Mental Health as to its finding of criminal
responsibility and the Applicant’s mental health status. Counsel testitied he researched the
medications the Applicant was taking and even had a mental health expert subpoenaed émd ready to
testify at the trial. However. Counsel admitted the Applicant was criminally responsible as he knew
right from wrong. |
Further. Counsel testitied he prepared for trial and even started the trial. Counsel challenged

the Applicant’s statement to law enforcement in a Jackson v. Denno” hearing. However, the trial

Judge ruled the statement was admissible. Additionally, both Counsel and the State gave opening
statements, and the State even called one witness before the case broke for the day. Counsel testitied
he spoke with the Applicant the next morning, and the Applicant told Counsel he wanted to plead
guilty. Counsel then stated he advised the Applicant that, in his opinion, the Applicaﬁt would have

been convicted, and the best possible sentence would result from a guilty plea. The Applicant did

I State v. Blair, 275 S.C. 529, 273 S.E.2d 536 (1981) (competency to stand trial).
Cwv
Page 5 of 10
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not tell Counsel he did not understand or that he was against this idea. Counsel lastly testitied he felt
{ully prepared, and based his advice to the Applicaﬁt on his experience and the facts of the case.
This Court finds the 'Applicam’s testimony regarding Counsel’s. inet'fe:ctivenéss 1S not
credible while also finding Counsel’s testimony is credible. Counsel based on his expemnce asa
tormer assistant solicitor and now defense attorney, sufficiently prepared this case for trial. Counse]
thoroughly discussed with the Applicant al] of the dlscoverv documents on numerous occasions. He

researched the Applicant’s mental health, even retaining a mental health expert to assist in case

“preparation and i understandmg the various medxcanons the Applicant was taking. Counsel also was

prepared to challenge the evaluation completed by the Department of Mental Health. The Applicant

alleged an independent mental evaluation would have proven Counsel was ineffectjve for not having -

him separately evaluated. However, the Applicant failed to provide any evidence that 4 Separate
¢valuation would have shown any different results than Department of Mental Heallh’s repbrt as to
his compétency to stand trial.

The Applicant also alleged he had witnesses that would have proven Counsel was ineffective.
However, no witnesses testified on the Applicant’s behalf at the evidentiary hearing. Prejudice from
trial counsel's failure to interview or call witnesses cannot be shown where the witnesses do not

testify at post- conwcnon relief. Underwood v. State, 309 S.C. 560, 425 S. E. 7d "O (1992).

This Court finds the Applicant has failed to meet his burden of proving counsel’s
performance was det1c1ent or that he was prejudiced thereby. Accordingly, this allegation is denied.
Involuntary Guilty Pleq

The Applicant alleges Counsel coerced him into pleading g guilty. The Applicant also testified

he pled because he was under the impression that Judge Cole would give him a life sentence_and

because he was on v arious medications at the nme of hm auilty nleg,
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To be knowing and voluntary, a plea must be entered with a fyl] understanding of the charges
and the consequcnces ol il plea. Bovkinv. Alabama, 395 U.S. 238.89S.Ct. 1709, 23 L.Ed.2d 274
(1969): Dover v, State, 304 S.C. 433,405 S.E.2d 39] (1991) In determmmo guilty plea issues. it s
proper to consider the Omltvplea transcript as well as evidence at the PCR hearing. Harris v. Leeke,_
282S.C. 131,318 S.E.24 360 (1984),

Because a guilty plea is a solemn, judic'ial admission of the truth of the charges against an
individual, a criminal inmate's right to contest the validity of such a plea is usua”y but not

~--—invariably;'tbreclosed Blacl\ledge v. Allison. . 431 US 63 97 SCt 671 (1977). Theret‘ore,

Statements made during a guilty plea should be considered conclusjve unless a criminal inmate

presents valid reavsons why he should be allowed to depart from the truth ot his statements. Crawford
v. US.,519F2d317 (4th Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976).

A defendant who enters a plea on the advice of counsel may only attack the voluntary and
intelligent character of the plea by showing that counse]’s representation fell below van objective
standard of reasonableness and that there is a reasonable probability that, but for counsel’s errors, the '
defendant would not have pled guilty, but would have insisted on going to trial. Roscoe v. State, 343

S.C.16, 546 S.E.2d 417 (2001); Richardson v. State, 310 S.C. 360 426 S.E.2d 795 (1993).

The Applicant’s alleges his plea was involuntarily entered. This Court finds that this
allegation is conclusively refuted by the record. At the guilty plea hearing, the Applicant testified |
that he was not under the influence of any alcohol or drugs, other than medications that helped him
understand what was occurring around him., (Transcript p. 16 line 5). Judge Cole informed
Applicant of the maximum penalty of carjacking and armed robbery (Transcript p. 10 line 14;p. 12

line 15), and informed him of his right to remain silent as well as his right to a jury trial and other

associated jury trial rights. (Transcript p. 6 line 5- D.9line 14). Apnlicay tsubsequcnily uiiirmed
Page 7 of 10
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“~proceedings.” -~ -

and getting put through more ofit. I'm very shametul for what | have done to her. And I know what |
done was wrong. She wa'sjust rying to be a good citizen. And Ljust flipped out. And that’s no
excuse.” (Transcript p. 16 line 24. P- 17 line 4). Not once during the guilty plea did the Applicant

explain to Judge Cole that Counsel coerced him into pleading guilty or that he did not understand the

This Court further finds that Applicant has tailed to carry his burden of proving that his guilty
plea was not treely and voluntarily entered. The overwhelming evidence in the record.reﬂ;ects that
the plea was knowingly and voluntarily entered. Bovkin v, Alabama, 395 U.S. 238 (1969); me
v. State, 258 S.C. 33,186 S.E.2d 827 (1972). Because a guilty pleaisa solerﬁn,judicial admission
of the truth of the charges against an individual, a crimina inmate's right to contest the validit'y of

such a plea is usually, but not invariably, foreclosed. Blackledge v, Allison, 431 U.S. 63 (1977).

Theretore, statements made during a guilty plea should be considered conclusive unless a criminal

Crawford v. US..519F.2d 317 (4th Cir. 1975); Edmonds v, Lewis, 346 F.2d 566 (4th Cir..1976).

The Applicant showed no reason why he should be allowed to depart from the truth of the statements

he made during his guilty plea hearing. This Court finds the Applicant’s testimony at the PCR

hearing lacked credibility. Therefore, this Court tinds that Applicant's guilty plea was freely and

voluntarily entered.

cn/
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"~ Tallegationsare denjed. —

Accordingly, this Court finds the Applicant has failed to prove the first prong of the

Sitichund test — (g Counsel failed to render reasonably eftectjve assistance under prevailing

professional norms, The Applicant failed to present specific and compelling evidence that Counsel -

committed either errors o omissions in his representation of the Applicant.
This Court also finds the Applicant has failed 1o prove the second prong of Strickland — that
he was prejudiced by Counsel’s performance. This Court concludes the Applicant has not met his

burden of proving counsel failed to render reasonably effective assistance. Therefore, these

CONCLUSION ‘
Based on all the foregoing, this Court finds and concludes that the Applicant has not
“established any constitutional violations or deprivations that would require this court to grant his

application. Therefore, this application for post conviction relief must be denied and dismissed with

prejudice.

Applicant has a right fo an appellate counsel’s assistance in seeking review of the denial of PCR.
Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate review, PCR counsel

must serve and file a Notice of Appeal on the Applicant’s behalf, Your attention is directed to South

Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

L/
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IT IS THEREFORE ORDERED:
1. That the Application for Post-Convilction Reliet must be denied and
dismissed with prejudice; and
2. The Applicant must be remanded to the custody of the Respondent.
AND IT IS SO ORDERED! /) ,
L : ’ ]
Cliftof B. Newman
Presiding Circuit Court Judge
; ; _ Eighth Judicial Circuit o
- /\MNQZ} 2013~ ST T T T T e e e
o

l”{/)('“\? ~V__, South C.arolir‘la,
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