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. Darlene Dean as Personal Representative of the Estate of
Louise Porter Respondent,

V.

Heritage Healthcare of Ridegway, LLC, Uni-Health Post
Acute Care — Tanglewood, LLC, and UHS Pruitt
Corporation,

Appellants.

DESIGNATION OF MATTER TO BE
INCLUDED IN THE RECORD ON APPEAL

Appellants propose the following be included in the Record on Appeal:

Arbitration Agreement;

Complaint;

November 19, 2012 Order of Judge Kinard;

Defendants’ Motion to Reconsider Order Denying Motion to Compel Arbitration;
Plaintiff’s Reply to Defendants’ Motion to Reconsider Order Denying Arbitration;
February 18, 2013 Order of Judge Kinard;

Notice of Appeal;

American Arbitration Association Healthcare Policy Statement;

. Plaintiff’s Memorandum in Opposition of Defendants’ Motion to Compel Arbitration;
0.  November 15, 2012 Hearing Transcript on Defendants’ Motion to Compel Arbitration;
1. Correspondence to Judge Kinard from Joshua Whitley dated January 2, 2013.
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[ certify that this designation contains no matter which is irrelevant to this appeal.



Julyi, 2013

Respectfully submitted,

&Mc\)g‘#

Joshua S. Whitley (SC(Bgr No. 77824)
Todd W. Smyth (SC Bar No. 5380)
Smyth Whitley, LLC

234 Seven Farms Drive

BB&T Plaza, Suite 215

Charleston, SC 29492

(843) 606-5635 (w)

(843) 654-4095 (f)

Attorneys for Appellants
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PROOF OF SERVICE

I certify that I am a legal assistant at Smyth Whitley, LLC and on July 3, 2013, I placed a copy of
Appellants’ Designation of Matter to Be Included in the Record of Appeal by depositing a copy of it in .
the United States Mail, postage prepaid, addressed to Respondent’s attorneys of record, John D. Kassel
and Theile B, McVey, Post Office Box 1476, Columbia, South Carolina 29202.
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RESIDENT AND FACILI
ARBITRATION AGREEMENT

PLEASE READ CAREFULLY
is hereby un to@nd agreed by ﬁH E Q (the “Facility”) and
W ds (the “Resident” oy the ‘“Resident’s Authorized

Representa’uve” together refexed to as the “Resident”) that, regardless of any other agreement or
understanding between the Facility and the Resident, any and all coniroversies, claims, disputes,
disagreements or demands of any kind (referred to as a “Clain” or “Claims”) arising out of or
relating to the Resident’s Admission Agreement with the Facility (the “Admission Agreement”) or
any service or cate provided to the Resident by the Facility shalll be settled exclusively by binding
arbitration. This means that the parties are waiving their right tq a trial before a jury or a judge.

1. Claims, For purposes of this Arbitration Agreement, a Claim shall include, without being
limited to, a claim for payment, nonpayment, or refund for servides rendered to the Resident by the
Facility, violations of any right granted to the Resident by law|or by the Admission Agreement,
breach of contract, fraud or misrepresentation, negligence, grogs negligence, malpractice, or any
other claim based on any departure from accepted standards of medical or health care or safety

whether sounding in tort or in contract.

This Arbitration Agreement shall in no way, however, limit the Resident’s right to file a grievance
or complaint, formal or informal, with the Fucility, the long-terin care ombudsman, or any
appropriate government agency. This Arbitration Agreement dpes not affect the Facility's duties

with respect to the provision of care and freatment.

2. Proceeding. Any arbitration proceeding that takes place under this Arbifration Agreement
shall follow the rules of the American Axbitration Assocjation (* ) and any resulting decision
shall be enforceable by a court of competent jurisdiction. Thg arbitxation proceeding shall be
conducted where the Facility is located or as olose to the Facflity as practical. The arbitration
proceeding shall be conducted before one neutral arbitrator selecfed in accordance with the rules of
the AAA. The parties agree to bear their own attomeys feps and costs associated with the

arbitration proceeding.

All clajms related to the same incident, transaction, or telated course of care or services, must be
arbitrated in one arbitration proceeding. Any Claim that arode before the date that a notice of
arbitration is given to the Facility or received by the resident myst be presented in the arbitration
proceeding for which notice is given or it shall be considered waived and forever barred.

3. Awards. The Resident and the Facility agres that any|damages awarded as a result of
arbitration under this Arbitration Agreement shall be determjned in accordance with state or
federal law that is applcable to a comparable civil action, inclnding any pretequisites to, credit
agaiust, or limitations on, such damages. The prevailing party i the arbitration proceeding or in
any legal proceedings comnected to the arbitration proceeding or this Arbifration Agreement
shall be entitled to recover any reasonable attorneys’ fees and cqsts that are actually incurred as a

result.
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4.
binding upon the parties, their successors and assigns, jnclud
Facility, and anyone whose Claim is derived through or on
without being limited to, any parent, spouse, child, guardi
representative, or heir of the Resident.

5. Applicable Law, The Resident and the Facllity acknow]
Arbitration Agreement effects a fransaction iuvolving ind
enforcement of this Arbitration Agreement shall be goveme
Federal Arbitration Act, notwithstanding any contrary provisio
state Jaw, Futthermone, the provisions of this Arbitration Ags
Resident’s Admission Agreement has been terminated.

6. Severability. If any term ot phrase of this Arbitration A
unenforceable by reason of law, this Agreement will be deemed
and will otherwise remain in full force and effect, as it js the parti
is resolved solely via arbitration.

7. Right of Revocation. The Resident has the right to ref
within thirty (30) days of the signature of the Agreement. Such 1,
and submitted to the appropriate, designated Company representai

Binding Effect. The parties intend that this Axbitration Agreement shall benefit and be
ling the agents, employees of the
behalf of the Resident, including,
pn, executor, administrator, legal

edge and agree that the Resident’s °
erstate  comtnerce, therefore the
i by federal law, specifically, the
h of the Admission Agreement or
reement remain in effect after the

Agreement is held to be invalid or

ended to conform with such law
* intent to ensure that the dispute

yoke the Arbitration Agreement
pvocation must be made in writing
ive.

8)

Right To Consulfaﬁm . The Resident understands ¢

]
consult an attorney or his or her choice about this Arbitrati&

t the Resident has the right to
Agreement and to receive and

explanation or clarification from the Facility’s admissions coordinator. The Resident is not

required to sign this Axbitration Agreement in order to be
Facility.

ndmitted to or to remain in the

BY SIGNING THIS AGREEMENT, THE RESIDENT ACKNOWLEDGES THAT THE

RESIDENT HAS HAD THE OFPORTUNITY TO READ
BEEN READ TO THE RESIDENT AND THE RESIDENT

1S AGREEMENT OR. IT HAS

M 7
2/ { _f 74 / "O? "Z /
Resident’s Signature Date acility’s Authorized Agent Date
Lowre Vite Vgt o /fi /'Ja)‘ SN,
Printed Name of Resident Printed Name of Facility’s Authorized Agent

X//Jﬂl 4}»9_ x? ,(_anw Xd/ng,?.a7

Resldent’{ Anthorized Reprosentative  Date

QJX/C‘A/(’_ /]3 @eg,\/

Printed Name of Resident’s Authorized
" Representative

Vers.01192004
Effective Feb. 1, 2004
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF FAIRFIELD ) FOR THE SIXTH JUDICIAL CIRCUIT
Darlene Dean as Personal Representative of) C/A No.: 2012-CP-20- /2 ¥
the Estate of Louise Potter, )
)
Plaintiff, )
)
Vvs. ) SUMMONS
) 3
) ::7{’.‘ ()‘-E ‘;
Heritage Healthcare of Ridgeway, LLC, Uni-) TN o
Health Post Acute Care-Tanglewood, LLC,) ”}frp =
UHS Pruitt Corporation ) Do
) ’ ?\ g% ?
Defendants. rGE T
efendants. ) 3 ECRS
¢ -

TO THE DEFENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the complaint herein,
a copy of which is herewith served upon you, and to serve a copy of your answer to this 601nplaint
. upon the subscriber, at the address shown below, within thirty (30) days after service hereof,
exclusive of the day of such service, and if you fail to answer the complaint, judgment by default will
be rendered against you for the relief demanded in the complaint.

KASSEL McVEY ATTORNEYS AT LAW

John D. Kassel (SC Bar No.: 03286)
jkassel@@kassellaw.com

Theile B. McVey (SC Bar No.: 16682)
tmevey(@kassellaw.com

1330 Laurel Street

Post Office Box 1476

Columbia, South Carolina 29202
803-256-4242

803-256-1952 (Fax)

March sg/ , 2012

Columbia, South Carolina.



STATE OF SOUTH CAROLINA |

) IN THE COURT OF COMMON PLEAS
)
COUNTY OF FAIRFIELD ) FOR THE SIXTH JUDICIAL CIRCUIT
Darlene Dean as Personal Representative of ) C/A No.: 2012-CP-20-
the Estate of Louise Porter, )
) COMPLAINT
Plaintiff, ) (Jury Trial Requested)
)
VS. )
) =2
) AoP =
Heritage Healthcare of Ridgeway, LLC, Uni-) 'i‘g‘(_‘:)’}ﬁ o
Health Post Acute Care-Tanglewood, LLC, ) CER D
UHS Pruitt Corporation ) A
) -y ()g V
) Xt ot -
Defendants. ) ifcc‘ﬁ 5
Plaintiff would respectfully show that: 5 =
1. The Plaintiff, Darlene Dean, is a citizen and resident of the State of South Carolina

and a resident of the County of Fairfield and has been appointed as Personal Representative of the
Estate of Louise Porter, deceased, who died on or about September 30, 2009. Plaintiff brings this
action in her capacity as Personal Representative of the Estate of Louise Poster under and by virtue
of the authority of S.C. Code Ann. 14-51-10 and 15-5-90 (1976, as amended).

2. Defendants, Heritage healthcare of Ridgeway, LLC, Uni-Health Post Acute Care-
Tanglewood, LLC, UHS Pruitt Corporation, (hereinafter referred to as the “Defendants’) are, upon
information and belief, businesses or corporations organized and-existing under the laws of the State
of South Carolina or other states. At all times relevant to this action, Defendants owned and

operated a nursing home located at 213 Tanglewood Court, Ridgeway, Fairfield .County, South

Carolina.



3. In January ;)f 2007, Ms. Porter was admitted to Defendants’ nursing home facility in
Ridgeway, South Carolina. On December 23, 2008, Ms. Porter’s Care Plan described her as a
continuing fall risk.

4, | On July 30, 2009, at 3:30am, a nursing assistant, acting within the course and scope
of her employment, attempted to help Ms. Porter to the bathroom. She slipped and fell. At 8:00am
on July 30,2009, Ms. Porter attempted to get up by herself from bed to go to the bathroom. She fell
and struck her head. Upon information and belief, there was no bed alarm in place. On July 30,
2009, it was noted that the bed alarm was to be discontinued.

5. Following the fall, Ms. Porter was noted to have large deep bruises. On August 6,
2009, the physician ordered a CT Scan of Ms. Porter’s head following the head trauma from the falls.

6. On August 8, 2009, Ms. Porter suffered her third fall. As a result of that fall, Ms.
Porter suffered a left hip fracture. Ms. Porter underwent two left hip surgeries at Palmetto Health
Richland. The first surgery was performed by Dr. Maginnis. The second surgery on September 1,
2009, was performed by Dr. David E. Koon, Jr. As aresult of her fracture and due to complications
following surgery, Ms. Porter died on September 30, 2009.

FOR A FIRST CAUSE OF ACTION AGAINST DEFENDANTS
(WRONGFUL DEATH/NEGLIGENCE)

7. Defendants were negligent, grossly negligent, willful and wanton, in the following
particulars:
a. In failing to adequately evaluate Ms. Porter to determine her fall risk;
b. In failing to put in place protective and preventative measures to prevent falls

due to her history of falls;

c. In failing to have a bed alarm in place;
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d. In discontinuing the bed alarm,

€. In failing to adequately monitor Ms. Porter to prevent the falls;

f. In failing to adequately assess Ms. Porter after the falls;

g. In failing to evaluate and treat Ms. Porter due to her history of falls;

h. In failing to develop an adequate care plan;

i. In failing to adhere to the standards of practice within the standard of care for
nursing homes in general;

J- In failing to adequately train agents and employees in fail prevention or the
proper transfer of residents who are at risk for falls;

k. In failing to properly supervise Defendants’ employees;

L In failing to develop proper policies and procedures necessary for the safe
transfer of patients;

m. In allowing the Plaintifs decedent to fall during transfers on multiple
occasions; and, '

n. In such other acts of negligence and/or gross negligence as may be revealed
through the discovery in this case.

8. As a direct and proximate result of the above stated negligence, gross negligence,

carelessness and recklessness of Defendants, Ms. Porter suffered injury to her body, incurred medical

and hospital expenses, endured severe and disabling pain, and died from these injuries.

FOR A FIRST CAUSE OF ACTION
(SURVIVAL)

9. As a direct and proximate result of Defendants’ negligent and grossly negligent

actions, Defendants caused fatal injuries to Plaintiff’s decedent, Louise Porter, as more fully

described above. Prior to her death, as a result of her injuries, Louise Porter was forced to endure
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severe conscious pain and suffering, as well as loss of enjoyment of life, mental anguish and
emotional distress, impairment of health and hospital and medical bills.

FOR A SECOND CAUSE OF ACTION
(Wrongful Death)

10.  Asaresult ofthe above described acts of Defendants, Plaintiff and the other statutory
beneficiaries have suffered, and will in the future suffer:

Grief;

Shock;

Sorrow;

Wounded feelings;

Loss of companionship;

Loss of the deceased's counsel on family matter;

Einotional distress; ,

Pecuniary loss in funeral expenses and medical and hospital bills;
Loss of the deceased's financial support.

SR e e o

—.

WHEREFORE, Plaintiff prays for judgment in this matter in a sum sufficient to adequately
compensate the estate and the statutory beneficiaries for damages, for punitive damages, for the costs

of this action, and for such other and further relief as the Court may deem just and proper.

KASSEL McVEY ATTORNEYS AT LAW

o Ol M

@bh D. Kassel (SC Bar No.: 03286)
ikassel(@kassellaw.com

Theile B. McVey (SC Bar No.: 16682)
tmevey(@kassellaw.com

1330 Laurel Street

Post Office Box 1476

Columbia, South Carolina 29202
803-256-4242

803-256-1952
March ,2012

Columbia, South Carolina.
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
)
COUNTY OF FAIRFIELD )
)
Darlene Dean as Personal Representative of ) C/A No.: 2012-CP-20-128
the Estate of Louise Porter, )
: ) AFFIDAVIT OF BETH STROTHER
Plaintiff, ) BSN, RN, CFN
)
YS. ) ~—
) @ = =
. ) BT
Heritage Healthcare of Ridgeway, LLC, Uni-) 49‘31{‘\ :‘:_
Health Post Acute Care-Tanglewood, LLC, ) ‘gfgg o
UHS Pruitt Corporation ) O R
OO~
L . o
Defendants. Ee o N
T o
Beth R. Strother, BSN, RN, CFN being duly sworn deposes and says:
L. I am a registered nurse, licensed by the State of North Carolina. I am also a
certified forensic nurse. I received a BSN from Barton College in 1994. Since
2005, I have been employed by Rex Healthcare in Raleigh, North Carolina as a
staff nurse on the sub-acute skilled rehabilitation unit and long-term care. As pait
of my duties, [ manage all aspects of geriatric patients and long-term care patients
and deliver direct patient care.
2.

I have actual professional knowledge and experience in the area of patient care,
specifically the prevention of falls, at rehabilitation facilities and long-term care
facilities as a result of my having been regularly engaged in the active prgctice in
these are{as for the last 17 years. As part of my current practice, I regularly

manage all clinical aspects of patient’s care in long-term care facilities.



Additionally, I have provided training and supervision to licensed and certified
staff in long-term care facilities. ~ As part of my current practice, I regularly
evaluate and care for patients who have been deemed to be a fall risk in long-term
care facilities.

Through my professional standing as set forth above, I am familiar with the
applicable standard of care for mursing professionals in a long-term care facility,
regarding the evaluation and treatment of patients in a facility who have been
deemed to be a fall risk.

This affidavit is made pursuant to section 15-36-100 of the 1976 South Carolina
Code of Laws, which requires that this affidavit specify at least one negligent act
or omission claimed to exist, and the factual basis for each claim based on the
available evidence at the time of the filing of the affidavit. As other information
is provided to me, I reserve the right to review and, if necessaty, change or further
explain any opinions rendered.

The evidence made available to me for my review, prior to making this affidavit,
includes:

a. Medical records of Louise Porter from Heritage Healthcare-Ridgeway dated December
5, 2009 through September 30, 2009.

b. Medical records of Louise Porter from Palmeito Richland Memorial Hospital dated
August 9 through 14, 2009; and, August 29 through September 3, 2009.

In January of 2007, Ms. Porter was admitted to Heritage Healthcare.  On
December 23, 2008, Ms. Porter’s Care Plan déscribed her as a continuing fall
yisk. On July 30, 2009, at 3:30am, a CNA attempted to help Ms. Porter to the

bathroom. She slipped and fell in vomit. At 8:00am on July 30, 2009, Ms. Porter

2



attempted to get up by herself from bed to go to the bathroom. Shfa fell and struck
her head. There is no note that a bed alarm was in place or that it notified the
nurses of Ms. Porter’s attempts to get out of bed. On July 30, 2009, it is noted
that the bed alarm was to be discontinued. Following the fall, she was noted to
have large deep bruises. On August 6, 2009, the physician ordered a CAT scan of
Ms. Porter’s head following her head trauma from the falls. On August 8, 2009,
Ms. Porter suffered her third fall. As a result of that fall, she suffered a left hip
fracture. Ms. Porter underwent two left hip surgeries at Palmetto Health
Richland. The first surgery was performed by Dr. Maginnis. The second surgery
on September 1, 2009 was performed by Dr. David E. Koon, Jr.

Bésed on my education, experience and training, it is my opinion to a reasonablp
degree of medical certainiy that employees acting within the course and scope of
their employment at the Defendants’ facility were negligent in the following acts

or omissions in regard to the falls suffered by Ms. Porter:

a. In failing to adequately evaluate Ms. Porter to determine her fall risk;

b. In failing to put in place protective measures to prevent falls due to her
history of falls;

c. In failing to have a bed alarm in place;

d. In discontinuing the bed alarm;

e. In failing to adequately monitor Ms. Porter to prevent the falls;

f. In failing to adequately assess Ms. Porter after the falls;

g. In failing to evaluate and treat Ms. Porter due to her history of falls;

h. n failing to put in place protective measures to prevent her falls; and,

3



In failing to develop an adequate care plan.

Based on my education, experience and training, it is my opinion to a reasonable degree of

medical certainty that the employees of Defendants violated the applicable standard of care i the

way described above and such violation was a proximate cause of the injuries suffered by Ms.

Porter.

FURTHER AFFIANT SAYETH NAUGHT.
: 1

Beth Strother, BSN, RN, CFN

Sworn to before me this

2\<t" Dayof /‘/\ﬁ\w/a[’\ ,20‘1‘19\\3"9—
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NOTARY PUBLIC FOR NORTH CAROLINA
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF FAIRFIELD ) FOR THE SIXTH JUDICIAL CIRCUIT
Darlene Dean as Personal Representative of) C/A No.: 2012-CP-20-128
the Estate of Louise Porter, )
)
Plaintiff, )
) ORDER DENYING DEFENDANTS’
vs. ) MOTION TO COMPEL
) ARBITRATION
)

Heritage Healthcare of Ridgeway, LLC, Uni-)
Health Post Acute Care-Tanglewood, LLC,)
UHS Pruitt Corporation )
)
)

Defendants.

-——— =~ - This'matter comes before:the Court on the Defendants* Motion to Compel Arbitration. e
For the reasons set forth below, the motion is denied.

The policy of this state is to favor arbitration of disputes. Toler’s Cove Homeowners
Ass'n Inc., 355 S.C. 605, 612, 586 S.E.2d 581 (2003). Any doubts concemiﬁg the scope of
arbitrable issues should be resolved in favor of arbitration. Zabinski v. Bright Acres Assocs., 346
S.C. 580, 597, 553 S.E.2d 110, 118 (2001). A motion to compel arbitration made pursuant to an
arbitration clause in a written contract should only be denied where the clause is not susceptible
to any interpretation which would cover the asserted dispute. Id., Grant v. Magnolia Manor-
G;re-e-n-w—o-(-n;', I;'zc. ,- 3_83 S.C. 125; 67-8 S.E.2d 435 -(2009). However, 1_10_t all arbitrati;)n cl-auscs‘are
enforceable. Arbitration is a matter of contract and South Carolina courts must determine the

enforceability of an arbitration agreement based on principals of contract law. Munoz v.

GreenTree Fin..Corp., 343 S.C. 531, 538, 542 S.E.2d 360, 364 (2001) The parties to an



arbitration agreement are at liberty to choose the terms under which they will arbitrate. Dowling
v. Home Buyers Warranty Corp., 11, 311 S.C. 233, 236, 428 S.E.2d 709, 710 (1993). In order to
have a valid and enforceable contract, there must be a meeting of the minds as to all essential and
material terms of the contract. Player v. Chandler, 299 S.C. 101, 105, 382 S.E.2d 891 (1989).

The Arbitration Agreement between Ms. Dean, on behalf of Louise Porter, and
Tanglewood is not enforceable. There is no dispute that the agreement at issue was prepared by
Tangléwood and calls for any claims between the resident and Tanglewood to be handled under
the rules of the American Arbitration Association (AAA).

Since January 1, 2003, the AAA has not accepted cases for arbitration involving
individual patients in a healthcare facility unless there was a post-dispute agreement to arbitrate.

The subject Arbitration Agreement was signed at the time Ms. Porter was admitted to

Tanglewood. Therefore, the Arbitration Agreement was signed “pre-injury.” By its own
language, the Arbitration Agreement is not enforceable as the AAA will not hear the matter and
the agreement is silent as to the method by which the arbitration shall be conducted absent the
AAA rules.
| Our Supreme Court recently addressed this very issue in Grant v. Magnolia Manor-
Greenwood, Inc., et al, 383 S.C. 125, 678 S.E.2d 435 (2009). The Court held that the selection
of an arbitration forum is an “integral part of the agreement.” There, the chosen forum, the
 National Health Lawyers Association, took the same position as the AAA in that it would not
administer arbitration of a health care personal injury claim unless the arbitration agreement was

entered into after the event giving rise to the claim. /d Because Tanglewood chose the AAA’s

rules as the guiding principle for arbitration, it is an integral part of the agreement. The Grant



court held that the chosen means by which an arbitrator will be selected and the “rules that
govern the arbitration” are not “logistical” nor “ancillary.” Id. The Defendant Tanglewood knew
or should have known that the AAA did not recognize these types of arbitration agreements when
it entered into it in 2007. It should not look to the Court now to correct its mistake.

Defendants suggest the arbitration provision does not mandate administration of any
arbitration by the AAA, only that the AAA rules must be followed. This is a distinction without a
difference. The rules and the organization cannot be separated. The AAA rules require the AAA
to establish a list of national arbitrators and for the AAA {o select arbitrators from that list. Under
the rules, payment is made directly ta the AAA and not to the arbitrators. Thus, the rules cannot
be plucked from the AAA and grafted onto some other entity in order to administer an

arbitration. Moreover, the AAA has copyrighted its rules and prohibits unauthorized use.

Therefore, neither the AAA nor its rules are available to the parties in this matter to arbitrate this
dispute. The arbitration agreement fails in its purpose.

Our Court’s policy of favoring arbitration does not override the basic requirements of
contracts in South Carolina. The forum selected by the Defendant will not hear this type of
dispute. Our Supreme Court has determined that the forum selection is an integral part of the
agreement and cannot be remedied. Therefore, the Defendants’ Motion to Compel Arbitration is

denied.

MV J .%est Kin%, Jr. Judgz
» South Carolina

November 4 ,2012






STATE OF SOUTH CARQLINA ) IN THE COURT OF COMMON PLEAS
‘ » “UIZ NOV 3p A 0 | )
COUNTY OF FAIRFIELD Ly ) C.A.No.: 2011-CP-20-128
Darlene Dean as Personal Repfostinbatisg e )
Estate of Louise Porter; 1Y Jo.8g CKHAM )
) DEFENDANTS HERITAGE
Plaintiff, ) HEALTHCARE OF RIDGEWAY,
) LLC, UNI-HEALTH POST ACUTE
Vvs. ) CARE-TANGLEWOOD, LLC AND
) UHS PRUITT CORPORATION’S
_Heritqgngealﬂchg_(re -of Ridgeway, LLC, Uni- ) MOTIONTO REQQNSIDER'QRDER'
- Health -Post Aciite Carz-Tanglewood, LLC and ) DENYING DEFENDANTS’ MOTION
UHS Pruitt Corporation, ) TO COMPEL ARBITRATION
)
Defendants. )
)

PLEASE TAKE NOTICE the Defendants Heritage Healthcare of Ridgeway, LLC, Uni-
Health Post Acute Care-Tanglewood, LLC and UHS Pruitt Corporation. (hereinafter referred to
as “Defendants”), by and through the undersigned counsel, hereby move before this Honorable
Court, pursuant to the South Carolina Rules of Civil Procedure and Rule 59(¢), and submit this
Motion to Reconsider the Order Denying Defendants’ Motion. to Dismiss and Compel
Arbitration for the following reasons:

This Court held pursuant to Grant v. Magnolia Manor-Greemvood, Inc., et al,.">83 S.C.
125, 678 S.E.2d 435 (2009), that the ‘Arbitration Agreement here failed for lack of an arbitral
forum, which is an integral part (material term) of the agreement that cannot be remedied.
Respectfully, this holding is incorrect pursuant to the dictates of Grant.

In Grant, there was an arbitration clause within an admissions agreement to a long-term
care facility that was signed by the plaintiff resident. Id. at-127. The Grant arbitration clause
stated, infer alia, that any dispute “shall be resolved by binding arbitration ddministered by the
National Health Lawyers Association (the “NHLA”).> Id at 128 (emphasis added).

Subsequently, the NHLA changed its rules to only administer arbitration claims pursuant to



A ——

agreements entered into after any alleged injury occurred. Id.  Thus, at the time of the
arbitration in Grant, the forum selected to “administer” the arbitration would not do so because
the agreement had been entered into upon admission and not post-injury. JId. The Supreme
Court of South Carolina held that the selection of a specific forum was an integral part (material
term) of the agreement and because that forum was no longer available, the arbitration agreement
was unenforceable. Id. at 132.

Respectfully, and based on a plain reading of Grant, the Court’s Order here is incotrect in
at least two respects. First, the arbitration agreement here does not require the AAA to
administer the arbitration but rather only borrows the AAA’s rules. See Exhibit A, Arbitration
Agreement at Paragraph 2, (noting “[a]ny arbitration proceeding that takes place under this
Arbitration Agreement shall follow the rules of the American Arbitration Association (*fAAA”)
and any resulting decision shall be enforceable by a court of competent jurisdiction.”) There is
clearly a difference between the Grant clause and the one before this Court where in Grant you
require a forum to administer the arbitration and, here, the parties simply use an association’s
rules when administering the arbitration.

Secondly, and more importantly, even if this Court were to refuse its holding.that the use
of the AAA’s rules and administering an arbitration is a “distinction without a difference;”
nevertheless, here, the AAA is not an unavailable forum like in Grant. That is, pursuant to
Plaintiff’s own exhibit, although AAA only directly accepts nursing home negligence
arbitrations based on a post-injury agreement, it clearly will accept any arbitration that is
compelled by a Court, which is the exact nature of this matter. See Plaintiff’s Exhibit D to
Memorandum in Opposition to Defendants’ Motion to Compel Arbitration, letter from AAA

dated January 7, 2009, (stating “[i]n any circumstance we would comply with a court order

8%
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directing that a matter be arbitrated through the AAA.”) Accordingly, as a matter of law, it is
incorrect to hold that the forum hére is unavailable, as it was in Grant, Therefore, because the
forum here cannot be said to be “unavailable,” a material term is not omitted and the Agreement
must be enforced. Id. at 129 (noting “at the outset that it is the policy of this state to favor the
arbitration of disputes™) (internal citation and quotation marks omitted).

Respectfully and for these reasons, the Court’s Order should be reconsidered and ‘the
'moi:tio'n to dismiss and compel arbitration should be granted.

This Motion may be supplemented by affidavits, memoranda, or other supporting

documentation.

Respectfully submitted,

&&w . g\,é\/é\f_\

Todd W. Smyth, Esquire

Joshua S Whitley, Esquire
SMYTH \VlllTLEY LLC

234 Seven Farms Drive

BB&T Plaza, Suite 215
Charleston, South Carolina 29492

ATTORNEYS FOR DEFENDANTS

November &2 7, 2012

‘Charleston, Sotith Carolina

[V3)
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STATE OF SOUTH CAROLINA q 4 ]N THE COURT OF COMMON PLEAS
FAIRF!ELD COUN:

COUNTY OF FAIRFIELD  gg’ LrEfﬁ 0 E@,&‘R% C-A. No.: 2011:CP-20-128
- HAM

Darlené Dean as Personal Representative of the )
Estate of Louise Porter, ) .

) CERTIFICATE OF SERVICE

Plaintiff, )

)

VS. )

)

Heritage Healthcare of Ridgeway, LLC, Uni- )

Health Post Acute Care-Tanglewood, LLC and )

UHS Pruitt Corporation, )

)

Defendants. )

)

1, the undersigned employee of Smyth Whitley, LLC, do hereby certify that'T have caused
the attached document to be served by mailing a copy thercof, by first class mail, postage prepaid, to

all counsel of record at the addresses shown below.

p AANY D0 ecain \Sﬁ LA § oy

Mallory Gdlibault, Paralegal

Date Mailed: November Z& , 2012

Document Mailed: DEI‘L‘NDANTS HERITAGE HEALTHCARE OF RIDGEWAY, LLC,
UNI-HEALTH POST ACUTE CARE-TANGLEWOOD, LLC AND
UHS PRUITT CORPORATION’S MOTION TO RECONSIDER
ORDER DENYING DEFENDANTS’ MOTION TO COMPEL
ARBITRATION

Mailed To: John D. Kassel, Esq.
Theile B. McVey, Esq.
KASSEL MCVEY
Post Office Box 1476
Columbia, SC29202-1476

Attorneys for the Plaintiff
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‘arbitration is given to the Facility of reccived by the resident ma

RESIDENT AND FACILI

L

ARBITRATION AGREEMENT

PLEASE READ CAREFULLY

It,is hereby und todd and agreed by ﬁH E Q

(the “Facility”) and

V0 £o Wiy TR ~ (he “Resident” ol
‘I{gpre,sentative”, togethér tefered to as the “Resident”) that, reg

the “Resident’s  Anthoxized
ardless Of any other agreement or

understanding between the Facility and the Resigient, any and 31 confroversies, claims, disputes,
disagreements or demands of any kind (referred to as & “Claip” or “Claims™) axising out of or
selating fo the Resident’s Admission Agreement with the Facility (the “Admission Agreement”) or

any sérvice or Gite provided to'the Resident by the Facility shall
arbitration. This means that the paties are waiving thelr right tq

be settled exclusively by binding
a trial before a jury or ajudge.

1. Claims. For purposes of this Arbitration Agreement, a Claim shall include, without being

Linoited to, a claim for payment, nonpayment, or refund for-se J
Facility, violations of any right granted to the Resident by law
breach of contract, fraud ox mjscepresestation, negligence, gros

es rendered to the Resident by the
or by the Admission Agreement,
8 negligence, malpractice, or any

other claim based on auy departure from accepted standards of medical or health care or safety

whether sounding in tort or in contract.

This Arbitratioir Agreement shall in vo way, however, limit the }
or complaint, formal or informal, with -the Fucility, the lon
appropriate government agency. This Arbitration Agreement d
with respect to the provision of care and treatment.

2 Proceeding. Any arbitration proceeding that takes place u
shall follow the rules of the American Axbitration Asseciation (*
shall be enforceable by a conrt of competent jurisdiction. Ths
condueted where the Facility is located or as close to the Fac)
proceeding shall be conducted before one neutral arbitrator select
the AAA. The parties agree to bear their own attorneys’ fe
arbitration proceeding, :

All claims related to the same incident, transaction, or télated ¢
arbitrated in one arbitration proceeding. Any Claim that aros

procéeding for which niotice is given or it shall be considered waiy

3. Awards. The Resident and the Facility agres.that any

Resident’s right to file a grievance
r-term care ombudsman, or -any
bes not affect the Facility's duties

nder this Acbifration Agresment
AAA”) and any resulting decision
arbitxation proceedipg shall be
lity as practical. The arbitration
ed il accordance with the rules of
bs and costs associated with the

burse of care or services, must be
e before the date that a notice of
ist be presented in the arbitration
red and forever barred.

damages awarded as a result of

arbitiation under this Arbitration Agreement shall be determined in accordance with state or

federal law that js applicable to a comparable civil action, inc)

hding any prerequisites to, credit

against, ot limitations on, such damages, The prevailing patty in} the arbitration proceeding or in

- any legal proceedings connected to the arbitration proceeding or this Arbitration Agreement

shall be entitled to recover any reasonable attofneys’ fees and cgsts that are sctually incutred as &

result.

Initials 1




- representative, or heir of the Resident.

4.  Binding Effect. The parties jntend that this Axbitration Agreement shall benefit asid be
binding upon ‘the parties, thelr successors and assigns, including the agents, employees of the
Facility, and anyons whose Claim is derived through or on pebalf of the Residént, including,
.without being limited to, any parent, spouse, child, guardipn, executor, admimistvator, legal

5, Applicable Law, The Resident and the Facility acknowledge and agree that the Resident’s
Asbitration -Agreement effects a ftransaction iuvolving intbrstate commerce, therefore the
enforcenent of this Arbztntmn Agreement shall be govemefl by federal law, specifically, the
Fedcral Axbxtranon Act, notwithstanding any contrary provisiop of the Admxssmn Agreement or
state law,’ Fuxtheimole, the provisions of this Arbifration Agtéeement remdin in effect after the
Resident’s Admission Agreesent has been terminated.

6. Severability. If auy term or phrase of this Arbitvation Agreement is held to be invalid or
unenforceable by reason of law, this Agreement will be deemed gmended to conform with such Jaw
and will otherviise reimain in full force and effect, as it is the parties’ intent to ensure that the dispute
is resolved solely via arbitration. - .

7. Right of Revocation. The Resident has the right to reyoke the Arbitration Agreement '
within thitty (30) days of the sxgnature of the Agreement. Such revocation must be made in writing
and submitted to the appropriate, desighated Company répresentative.

8. Right To Consultation: The Resident understands that the Resident has the xight to
consult an attorney or bis ox her choice about this Arbitration Agxeement and to receive and
explanation or claxification from the Facility’s admissions coprdinator. The Resident i is not
yequired to sign this Axbitration Agreement in order to be admitted to or to remiain in the

Facilify.

BY SIGNING THIS AGREEMENT, THE RBSIDENT ACKNOWLEDGES THAT THE
RESIDENT -HAS HAD THE OPPORTUNITY TO READ THIS AGREEMENT OR. IT HAS
BEEN READ TO THE RESIDENT AND THE RESIDENT y) RSTANDS ITS CONTENTS.

-

Resident’s Si gq'rturc Date Facility’s Autho Date
Lowie 'D Tt Eam :m:}/%)' SS.
Printed Name of Resident : Prizited Name of Facility’s Auithorized Agent

XN fbra Rgteaa7
nthorized Representative  Date

nDpeSewe T Degn

" Representative

Jpitials_.. 2

Printed Name of Resident’s Authorized

Vers,01192004
Effectivé Feb. 1, 2004




STATE OF SOUTH CAROLINA ). _ '
) INTHE COURT OF COMMON PLEAS

COUNTY OF FAIRFIELD )

)
Darlene Dean as Personal Representatlveﬁﬁhe Estateof ) CASE NO. 2012-CP-20-128
Ir]ou_lsg Porter, Noy 30 A | @ 07
Plaintiff
FAIRFIEL D¢ D MOTION AND ORDER INFORMATION
v. CLERK oF ng'él Y FORM AND COVER SHEET

BET
ITY Jg BECKH %1
Heritage Healthcare of Ridgeway, LLC, Uni- Health Post

Acute Care-Tanglewood, LLC and UHS Pruitt )

Corporation, )

Defendants. )
Plaintiff’s Attorney: Defpndaritis Attorney:

. |Jeohn D, Kassel Esg/Theile McVey, Esq. Todd W- Smyth, Esq.

: Address C Joshua S: Whitley, Esq.
KASSEL MCVEY Address:
Post Offce Box 1476 234 Seven Farms Drive, Suite 215
Columbia, SC29202-1476 Charleston, SC 29492
phone: fax: phone: 843.606.5635 fax: 843.654.4095

e-mail:

MOTION HEARING REQUESTED (attach written motion and complet¢ SECTIONS I and 111)
[] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and 111y

M PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)
' SECTION I: Hearing Information )
Nature of Motion: Defeéndants’ Motion to Réconsider Order Denying Defendants’ Motion to Compel

‘Arbitration
Estimated Time:Needed: 10 min. Court Reporter Needed: [> X vEs 7/ [INO

SECTION 1I: Motion/Order Type
Xl Written motion attached

[J Form Motion/@rder
1 hereby move for rélief or action by the court as set forth in the attached proposed order.

o IX‘}JLS. W g@kf November 28,2012

Signature of Attorney for [ |Plain}iff / D Defendant Date submitted

, SECTION III: Motion Fee
X PAID ~ AMOUNT:
E] EXEMPT: D Rule to Show Cause in Child or Spousal Support
(check reason) [:] Domesuc Abuse or Abuse and Neglect
Ul Indlcent Status [ ] State Agency v. Indigent Party
[ ] Sexually Violent Predator Act [_] Post-Conviction Relief
(] Motion for Stay in Bankruptcy
] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
O Proposed ordef submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[ ] Other:

JUDGE’S SECTION ’
] Motion Fee to be paid upon filing of the attached

JUDGE

order.
[ Other: -| CODE: Date;
1 - ) CLERK’S VERIFICA A o
DaieFiled: _|1|30]12 Collected by: T S Bedam
MOTION FEE COLLECTED: ~ ' I ) )

7
SCCA/233 (11-03)

.

et s e



[ ] CONTESTED — AMOUNT DUE:

SCCA/233 (11-03)

A






STATE OF SOUTH CAROLINA ) IN THE COURT .OF COMMON PLEAS

)
COUNTY OF FAIRFIELD ) FOR THE SIXTH JUDICIAL CIRCUIT
Dar_l_ene Dean as Personal Represeritative of) C/A No.: 2012-CP-20-128
the Estate of Louise Porter, )
)
Plaintiff, )
) PLAINTIFF’S REPLY TO DEFENDANTS’
vs. )  MOTION TO RECONSIDER ORDER
) DENYING MOTION TO COMPEL
) ARBITRATION

Heritage Healthcare of Ridgeway, LLC, Uni-)
Health Post Acute Care-Tanglewood, LLC,)
UHS Pruitt Corporation )

)
Defendants. )

Defendants Heritage Healthcare of Ridgeway, LLC, Uni-Health Post Acute Care-
Tanglewood, LLC and UHS Pruitt Corporation have moved before this Court to reconsider its’
Order Denying the Motion to Compel Arbitration. The Defendants raise two issues in the
Motion to Reconsider. First, that the arbitration at issue in this case did not require the AAA to
administer the arbitration, only to borrow its rules. Second, that despite the AAA’s position that
they will not arbifrate a nursing. home negligence case without a post iiij:uly agreement, this Court
can Es't;:ll 'compel the arbitration by court order and the AAA will then hear the arbitration. Both
of these issues were raised at the hearing and were addresséd in the Couirt’s Order denying the '
Motion to Compel Arbitration.

The Defendants argue that the Court incorrectly relied on Grant v. Magnolia Manor-
Greeiivood, Inc., 383'S.C. 125, 678 S.E.2d 435 (2009), by holding that the Arbitration

Agreement at issue here failed for lack of an arbitral forum which is a material term of the



p——p— =

agreement. Defendants argue that unlike Grant the arbitration provision at issue in this case does
not require that the arbitration be administered by AAA but rather only borrows the rules of the
AAA, Further, Defendants argue that the AAA will hear the arbitration without a post injury
agreement if the Court compels the parties to do so. The Deféndants argument is without merit.
Defendants suggest the arbitration provision does not mandate administration of any atbitration

by the AAA, only that the AAA rules must be followed. This is a distinction without a

. difference. The rules and the organization cannot be separated. The AAA rules require the AAA

to establish a list of national arbitrators and for the AAA to select arbitrators from that list. Under
the rules, payment is made directly to the AAA and not to the afbitrators. Thus, the rules cannot
be plucked from the AAA and grafied onto some other entity in order to administer an
arbitration. Moreover, the AAA has copyrighted its rules-and prohibits unauthorized use.
Therefore, neither the AAA nor its rules are available to the parties in this matter to arbitrate this
dispute. The arbitration agreement fails in its purpose. Therefore, the Court cannot Order the
parties to atbitrate with the AAA because a material part of the agreement is invalid.
Reépectﬁilly, and for these reasons, the Court should deny the Defendants’ Motion to

Reconsider.

KASSEL McVEY, Attorneys at Law

f5hn D. Kassel ~
Theile B. McVey

1330 Laurel Street
Post Office Box 1476
Columbia, South Carolina 29202



Jkassel@kassellaw.com
Tmevey@kassellaw.com
803-256-4242

Attorneys for Plaintiff

December 5, 2012

‘Columbia, South Carolina



STATE OF SOUTH CAROLINA )
: )
COUNTY OF FAIRFIELD )
DARLENE DEAN, AS PERSONAL )
REPRESENTATIVE OF THE ESTATE )
OF LOUISE PORTER, )
)

Plaintiff, )

)

v. )

)

 HERITAGE HEALTHCARE OF )
RIDGEWAY, LLC; UNIHEALTH POST- )
ACUTE CARE --TANGELWOOD, LLC;)
AND, UHS-PRUIT CORPORATION, )

)
Defendants. )

IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT

C/A No.: 2012-CP-20-128

CERTIFICATE OF SERVICE

I, Elizabeth C. Moultrie, Paralegal; an employee of Kassel McVey Attorneys .at Law,

\.//1_//

attorneys for Plaintiff, do hereby certify that on the 3 day of DECEMBER 2012, I caused

the attached MEMORANDUM IN OPPOSITION TO DEFENDANTS’ MOTION TO

RECONSIDER ORDER DENYING MOTION TO COMPEL ARBITRATION to be served

upon counsel for Defendants by depositing a true and correct copy of same in the United States Mail,

First Class, sufficient postage pre-paid, return address clearly indicated on the envelope, and .

addressed as follows:

Todd W. Smyth, Esquire
Joshua S. Whitley, Esquire
Smyth Whitley, LLC
234 Seven Farms Drive, Suite 215
Charleston, South Carolina 29492

December g 2012

Columbia,-South Carolina.

ju;/’f/ // // é&‘//:e

Ehzabeth C. Moultrie

-

i






FORM 4
STATE OF SOUTH CAROLINA
COUNTY OFFairfield

JUDGMENT IN A CIVIL CASE
IN THE COURT OF COMMON PLEAS

CASE NO. 2011CP-20-128

Darlene Porter as PR of Estate of Louise Porter

Heritage Healthcare of Ridgeway, LLC et al
PLAINTIFF(S) DEFENDANT(S)
CHECK ONE:
d JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
| DECISION BY THE COURT. This action came o trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
X ACTION DISMISSED (CHECK REASON): [ '] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [X] Other
0

ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [] Bankruptcy;
O Binding arbitration, subject 1o right to restore to confirm, vacate or modify
arbitration award; [] Other:

IT IS ORDERED AND ADJUDGED:

[] See Attached order.
X Statement of Judgment by the Court: Motion for Reconsideration
not heard on the grounds that Plaintiff failed to serve a copy of the same within 10 days a%quirt;d under
-N
SCRCP 59(g). %OZ T
g\ S 53
L0 r/\'\ —
F (e o8]
oo -
-
@0
r’-\go v
ez °
22 o
- o
Dated at Camden  South Carolina, this 15th day of February 2013.
/. s 57
PRESHNG JUDGE
+h ]
Tl;s judgment was entered on the 13 day of feb ,20/3 ,and a copy mailed first class this
/

ayof Feb ,20 13 toattorneys of record o to parties (when appearing pro se) as follows:
John D. Kassel
Theile B. McVey

Joshua S. Whitley
234 Seven Farms Drive
PO Box 1476 BB&T Plaza
Columbia, SC 29202

Suite 215
Charleston, SC 29492

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY (S) FOR THE DEFENDANT(S)

7
CLERK COURT

SCCA SCRCP Form 4 (Revised 12/07)






NOTICE OF APPEAL IN A CIVIL CASE
THE STATE OF SOUTH CAROLINA
In The Court of Appeals
APPEAL FROM FAIRFIELD COUNTY #E o

Court of Common Pleas ” @i ﬁ/@

J. Ernest Kinard, Jr., Circuit Court Judge RY
A4
Case No. 2012-CP-20-128 '0'06,5/“

Darlene Dean as Personal
Representative of the Estate of

Louise Porter, Respondent,
V.
Heritage Healthcare of Ridgeway, Appellants.
LLC, Uni-Health Post Acute Care
— Tanglewood, LLC and UHS
Pruitt Corporation,
NOTICE OF APPEAL

Heritage Healthcare of Ridgeway, LLC, Uni-Health Post Acute Care — Tanglewood, LLC and
UHS Pruitt Corporation appeal the Order of the Honorable J. Emnest Kinard, Jr. dated November 19,
2012. Appellant received written notice of entry of this Order on November 21, 2012. The Defendants
filed a timely Motion to Reconsider this Order on November 30, 2012, and received a Form 4 Order
dismissing its Motion to Reconsider on February 21, 2013.! The Orders are attached hereto as Exhibits

I The Court dismissed the Defendant’s Motion to Reconsider stating “Motion for Reconsideration not heard on the
grounds that Plaintiff failed to serve a copy of the same within 10 days as required under SCRCP 59(g).” See Exhibit
B. In actuality, Defendant timely filed the motion to reconsider but did not serve the Court with a copy within 10
days. The Defendant did provide the Court the motion in advance of the hearing and there was no prejudice to any
party. Indeed, the Plaintiff agreed to waive any objection for failure to comply with Rule 59(g) both at the trial court
and on appeal. As failure to comply with Rule 59(g) does not deprive our courts of subject matter jurisdiction and
does not affect the tolling provision regarding the filing of an appeal, both Parties seek a determination on appeal of
the Court’s Order of Defendants’ motion to dismiss and compel arbitration at Exhibit A. See See Gallagher v. Evert,
353 S.C. 59, 63, 577 S.E.2d 217, 219 (S.C. Ct. App. 2002) (holding there is “no error in the circuit court's decision to
decide the motion despite Gallagher's failure to comply with Rule 59(g), SCRCP”); see also See Jones v. State, 382
S.C. 589, 594, 677 S.E.2d 20, 22 (2009) (Supreme Court granting prosecutor’s writ of certiorari and and reversing
trial court even though State Prosecutor failed to comply with Rule 59(g)); Coon v. Coon, 356 S.C. 342, 346, 588
S.E.2d 624, 626 (S.C. Ct. App. 2003) (holding that failure to comply with Rule 59(g) did not bar an appeal).



A and B.

March (¢ ,2013

Other Counsel of Record:

John D. Kassel, Esquire

Theile B. McVey, Esquire
Kassel McVey, Attorneys at Law
Post Office Box 1476

Columbia, SC 29202-1476

(803) 256-4242

Attorneys for Respondent

et Y LI,

oshua S./Whitley 4

/§ odd W. gf;lth

Smyth Whitley, LLC

234 Seven Farms Drive

BB&T Plaza, Suite 215

Charleston, SC 29492

(843) 606-5635

Attorneys for Appellants



NOTICE OF APPEAL IN A CIVIL CASE

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM FAIRFIELD COUNTY
Court of Common Pleas

HECETVERL
J. Emest Kinard, J., Cirouit Court Judge {rCR EE)’

MAR 11 2013
Case No. 2012-CP-20-128 37 Court of Appeale

Darlene Dean as Personal
Representative of the Estate of
Louise Porter, Respondent, -

V.
Heritage Healthcare of Ridgeway, Appellants.
LLC, Uni-Health Post Acute Care
- Tanglewood, LLC and UHS
Pruitt Corporation,

PROOF OF SERVICE

1 certify that I have served the Notice of Appeal on Darlene Dean as Personal Representative
of the Estate of Louise Porter by depositing a copy of it in the United States Mail, postage prepaid,
on March __(Q, 2013, addressed to her attorneys of record, John D. Kassel and Theile B, McVey,
Post Office Box 1476, Columbia, South Carolina 29202.

March(2, 2013 /@éfﬂﬁﬂ ﬂ//%/

shua S. WHitley
Todd W. Smyth
Smyth Whitley, LLC
234 Seven Farms Drive
BB&T Plaza, Suite 215
Charleston, SC 29492
(843) 606-5635
Attorneys for Appellants




EXHIBIT A
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STATE OF SOUTH CAROLINA )
)

COUNTY OF FAIRFIELD )
Darlene Dean as Personal Representative of)
the Estate of Louise Porter, )
)

Plaintiff, )

)

vs. )

)

)

Heritage Healthcare of Ridgeway, LLC, Uni-)
Health Post Acute Care-Tanglewood, LLC,)
UHS Pruitt Corporation )

)
Defendants. )

IN THE COURT OF COMMON PLEAS
FOR THE SIXTH JUDICIAL CIRCUIT

C/A No.: 2012-CP-20-128

ORDER DENYING DEFENDANTS’
MOTION TO COMPEL
ARBITRATION

-————--- Thig'matter comes before-the Court on the Defendants’ Motion to Compel-Arbitration. =~ -~ _—

For the reasons set forth below, the motion is denied.

The policy of this state is to favor arbitration of disputes. Toler's Cove Homeowners

Ass'n Inc., 355 S.C. 605, 612, 586 S.E.2d 581 (2003). Any doubts concerning the scope of

arbitrable issues should be resolved in favor of arbitration. Zabinski v. Bright Acres Assocs., 346

S.C. 580, 597, 553 S.E.2d 110, 118 (2001). A motion to compel arbitration made pursuant to an

arbitration clause in a written contract should only be denied where the clause is not susceptible

to any mtexpretatlon which would cover the asserted dispute. Id., Grant v. Magnolia Manor-

Greenwood Inc.,383 S.C. 125 67 8SE.2d 435 (2009) However, not all arbltratlon clauses are

enforceable. Arbitration is a matter of contract and South Carolina courts must determine the

enforceability of an arbitration agreement based on principals of contract law. Munoz v.

GreenTree Fin.Corp., 343 S.C. 531, 538, 542 S.E.2d 360, 364 (2001) The parties to an



arbitration agreement are at liberty to choose the terms under which they will arbitrate. Dowling
v. Home Buyers Warranty Corp., I, 311 8.C. 233, 236, 428 S.E.2d 709, 710 (1993). In order to
have a valid and enforceablg contract, there must be a meeting of the minds as to all essential and
material terms of the contract. Player v. Chandler, 299 S.C. 101, 105, 382 S.E.2d 891 (1989).

The Arbitration Agreement between Ms. Dean, on behalf of Louise Porter, and
Tanglewood is not enforceable. There is no dispute that the agreement at issue was prepared by
Tanglewood and calls for any claims between the resident and Tanglewood to be handled under
the rules of the American Arbitration Association (AAA).

Since January 1, 2003, the AAA has not accepted cases for arbitration involving
individual patients in a healthcare facility unless there was a post-dispute agreement to arbitrate.

The subject Arbitration Agreement was signed at the time Ms. Porter was admitted to

Tanglewood. Therefore, the Arbitration Agreement was signed “pre-injury.” By its own
language, the Arbitration Agreement is not enforceable as the AAA will not hear the matter and

the agreement is silent as to the method by which the arbitration shall be conducted absent the

AAA rules.
Our Supreme Court recently addressed this very issue in Grant v. Magnolia Manor-
Greemwood, Inc., et al, 383 S.C. 125, 678 S.E.2d 435 (2009). The Court held that the selection

of an arbitration forum is an “integral part of the agreement.” There, the chosen forum, the

" " National Health Lawyers Association, took the same position as the AAA in that it would not

. administer arbitration of a health care personal injury claim unless the arbitration agreement was
entered into after the event giving rise to the claim. Jd. Because Tanglewood chose the AAA’s

rules as the guiding principle for arbitration, it is an integral part of the agreement. The Grant



court held that the chosen means by which an arbitrator will be selected and the “rules that
govern the arbitration” are not “logistical” nor “ancillary.” Jd. The Defendant Tanglewood knew
or should have known that the AAA did not recognize these types of arbitration agreements when
it entered into it in 2007. It should not look to the Court now to correct its mistake.

Defendants suggest the arbitration provision does not mandate administration of any
arbitration by the AAA, only that the AAA rules must be followed. This is a distinction without a
difference. The rules and the organization cannot be separated. The AAA rules require the AAA
to establish a list of national arbitrators and for the AAA to select arbitrators from that list. Under
the rules, payment is made directly ta the AAA and not to the arbitrators. Thus, the rules cannot

be plucked from the AAA and grafted onto some other entity in order to administer an

arbitration. Moreover, the AAA has copyrighted its rules and prohibits unauthorized use.

Therefore, neither the AAA nor its rules are available to the parties in this matter to arbitrate this
dispute. The arbitration agreement fails in its purpose.

Our Court’s policy of favoring arbitration does not override the basic requirements of
contracts in South Carolina. The forum selected by the Defendant will not hear this type of
dispute. Our Supreme Court has determined that the forum selection is an integral part of the
agreement and cannot be remedied. Therefore, the Defendants® Motion to Compel Arbitration is

denied.

Mw , South Carolina

November 71_4_, 2012
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OFFairfield

IN THE COURT OF COMMON PLEAS CASE NO. 2011CP-20-128

Darlene Porter as PR of Estate of Louise Porter Heritage Healthcare of Ridgeway, LLC et al.

PLAINTIFF(S) DEFENDANT(S)

CHECK ONE:

JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

d DECISION BY THE COURT. This action came to (rial or hearing before the court.
The issues have been tried or heard and a decision rendered.

X  ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [J Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); X Other

O

ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [_] Bankruplcy;

{J Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [] Other:

IT IS ORDERED AND ADJUDGED: [ See Attached order.

X] Statement of Judgment by the Court: Motion for Reconsideration
not heard on the grounds that Plaintiff failed to serve a copy of the same within 10 days a§Zquired under
SCRCP 59(g). o M

Dated at Camden  South Carolina, this 15th day of February 2013.

P NGJ

A
This judgment was entered on the 18" day of feb ,20/3 , and a copy mailed first class this
/§thday of Feb ,20 13 1o attorneys of record or to parties (when appearing pro se) as follows:

John D. Kassel Joshua S. Whitley
Theile B. McVey 234 Seven Farms Drive
PO Box 1476 BB&T Plaza

Columbia, SC 29202 Suite 215

Charleston, SC 29492

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK ¥ COURT

SCCA SCRCP Form 4 (Revised 12/07)






Healthcare Policy Statement

As a result of a review of its caseload in the health care area, the American Arbitration Association has

announced that it will no longer accept the administration of cases involving individual patients without a

post-dispute agreement to arbitrate. In order to provide sufficient notice to provide for an orderly
transition, this change will become effective on January 1, 2003.

AAA, the world's largest provider of alternative dispute resolution services, has also determined that there
will be no change in the administration of cases in the health care area where businesses, providers, health
care companies, or other entities are involved on both sides of the dispute.

Distinguishing a patient undergoing health care treatment from other situations involving an individual,
AAA has determined that they will continue to administer pre-dispute agreements to arbitrate in all areas
outside of the health care field, as long as there are appropriate due process safeguards as defined by the
courts.






STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD ) FOR THE SIXTH JUDICIAL CIRCUIT

Darlene Dean as Personal Representative of) C/A No.: 2012-CP-20-128
the Estate of Louise Porter,

Plaintiff,
PLAINTIFF’S MEMORANDUM IN
OPPOSITION TO DEFENDANTS’ MOTION
TO COMPEL ARBITRATION

VS.

Heritage Healthcare of Ridgeway, LLC, Uni-)
Health Post Acute Care-Tanglewood, LLC,)
UHS Pruitt Corporation )
)

Defendants. )

Ms. Dean, acting as Personal Representative of her mother, Louise Porter’s Estate, brought
wrongful death and survival claims against Heritage Healthcare and other Defendants. These claims
are the basis for Defendants’ Motion to Compel Arbitration. For the reasons set forth below,
Defendants’ Motion should be denied.!

DISCUSSION

The policy of this state is to favor arbitration of disputes. Toler’s Cove Homeowners Ass'n
v. Trident Constr. Co., Inc., 355 S.C. 605,612, 586 D.E.2d 581 (2003). However, not al] arbitration
clauses are enforceable. Arbitration isa matter of contract and South Carolina courts must determine

the enforeceability of an arbitration agreement based on principles of contract law. Munoz v. Green

I This Court has previously denied a motion to compel arbitration against the same
Defendant involving the same arbitration agreement. The case was Carol Brunson as PR of the
Estate of Curtis Parsons v. Uni-Health, et al., CA NO: 2010-CP-20-474 & 475. The Brunson
arbitration agreement is attached as Exhibit A, the Dean arbitration agreement is attached as
Exhibit B. The Order denying defendant’s motion to compel arbitration is attached as Exhibit C.
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Tree Fin. Corp., 343 S.C. 531, 538, 542 S.E.2d 360, 364 (2001). In order to have a valid and
enforceable contract, there must be a meeting of the minds as to all essenfiféfl and material terms of
the contract. Player v. Chandler, 299 SC 101, 105, 382 S.E.2d 891(1989).

A. FORUM SELECTED BY DEFENDANT HERITAGE HEALTHCARE IS NOT
AVAILABLE

The Arbitration Agreement between Ms. Dean, on behalf of Louise Porter, and Heritage
HealthCare is not enforceable. There is no dispute that the agreement at issue was prepared by the
Facility and calls for any claims between the resident and the facility to be handled under the rules
of the American Arbitration Association (AAA). The Arbitration Agreement provides:

Proceeding. Any arbitration proceeding that takes place under this
Arbitration Agreement shall follow the rules of the American Arbitration
Association (“AAA”) and any resulting decision shall be enforceable by a
court of competent jurisdiction. The arbitration proceeding shall be
conducted where the Facility is located or as close to the Facility as
practical. The arbitration proceeding shall be conducted before one neutral
arbitrator selected in accordance with the rules of the AAA. The parties
agree to bear their own attorneys’ fees and costs associated with the
arbitration proceeding.

Since January 1, 2003, the AAA has not accepted cases for arbitration involving individual
patients in a healthcare facility unless there was a post-dispute agreement to arbitrate.(See, letter
from AAA dated January 7, 2009, attached as Exhibit D.) The Arbitration Agreement at issue here
was signed by Ms. Dean, the decedent’s daughter, on January 2, 2007, at the time Ms. Porter was
admitted to Heritage. Therefore, the Arbitration Agreement was signed “pre-injury.” By its own
language, the Arbitration Agreement is not enforceable, as the AAA will not hear the matter and the

agreement is silent as to the method by which the arbitration shall be conducted, absent the AAA

rules.
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Our Supreme Court has recently addressed this exact issue. In Grant v. Magnolia Manor-
Greenwood, Inc., et al, 383 S.C. 125, 678 S.E.2d 435 (2009), the Court held that the selection of an
arbitration forum is an “integral part of the agreement.” In that case, the chosen forum, the National
Health Lawyers Association, took the same position as the AAA in that it would not administer
arbitration of a health care personal injury claim unless the arbitration agreement was entered into
after the event giving rise to the claim. Id. Because Heritage chose the AAA’s rules as the guiding
principle for arbitration, it is an integral part of the agreement. The chosen forum also negates the
ability to look to the Federal Arbitration Agreement (“FAA”) for another means of arbitration. The
Grant Court held the chosen means by which an arbitrator will be selected and the “rules that govern
the arbitration” are not “logistical” nor “ancillary.” Id. The Defendants knew or should have known
that the AAA did not recognize these types of arbitration agreements when it entered into it in2007.
It should not look to the Court now to correct its mistake. Accordingly, the arbitration agreement
must fail.

Despite Defendants’ contention, there is no distinction between a chosen “forum” and an
agreement that the parties will use the AAA “rules.” In essence, the two are inseparable. Rule R-2
of the Commercial Arbitration Rules and Adminis‘trative Procedures of the AAA provides as

follows:

When parties agree to arbitrate under these rules, or when they provide for
arbitration by the AAA and an arbitration is initiated under these rules, they
thereby authorize the AAA to administer the arbitration. The authorities
and duties of the AAA are prescribed in the agreement of the parties and in
these rules and may be carried out through each of the AAA’s
representatives as it may direct. The AAA may, in its discretion, assign the
administration of an arbitration to any of its officers.




Rule R-3 makes reference to the National Roster of Arbitrators. This Rule provides:
The AAA shall establish and maintain a national roster of commercial
arbitrators (National Roster) and shall appoint arbitrators as provided in
these rules. The term “arbitrator” in these rules refers to the arbitration
panel, constituted for a particular case, whether composed of one or more
arbitrators, or to an individual arbitrator, as the context requires.

Rule 4-49 addresses administrative fees and provides that, “As a Not-For-Profit Organization,
the AAA shall prescribe an initial filing fee and a case service fee to compensate it for the costs of
providing administrative services.”

Sub-paragraph C of Rule 51 address the neutral Arbiter’s Compensation and provides that,
“Any arrangement for the compensation of a neutral arbiter shall be paid through the AAA and not
directly between the parties and the arbitrator.”

The American Arbitration Association Rules conclude by revealing that:

These rules are the copyrighted property of the American Arbitration
Association (AAA) and are intended to be used in conjunction with the
AAA’s administrative services. Unauthorized use or modification of these
rules may violate copyright laws and other applicable laws.

Therefore, there is no discernible difference between the AAA as a “forum” or simply using the

AAA’srules. Thus, an integral component of the parties’ agreement has failed. As Grant dictates,

when the forum fails, the agreement fails and the parties cannot look to the FAA for a replacement

forum.

B. THE FAA IS NOT INVOLVED AS THERE IS NO INTERSTATE COMMERCE IN
THE AGREEMENT

The agreement of the patties is not a transaction involving interstate commerce. This issue
was addressed by the South Carolina Supreme Court in the case of Tims v. Green, 310 S.C. 469, 427

S.E.2d 642 (1993). The Tims case involved an action by a nursing home resident seeking damages




for injuries sustained while she was left unattended under a hair dryer at the defendant’s facility. The
arbitration agreement between Tims and the Defendant required submission of any dispute to
binding arbitration. The Defendant argued that interstate commerce was involved in the contract as
the defendant was a division of a national corporation; it hired employees from out of state; it
marketed its services out of state; purchased the majority of its goods and equipment from out of
state; and contemplated payments from Medicare and Medicaid. The lower court disagreed with the
Defendants’ position finding the contract did not involve interstate commerce. This was affirmed
on appeal by the Supreme Court. The Court in Tims states, “[A]lthough thesé factors could evidence
the center’s involvement in interstate commerce, we find that their relationship to the agreement
between the center and the respondent is insufficient to form the basis of a contract between the
parties.” Id.

Interstate commerce is a necessary basis for the application of the FAA. Because interstate
commerce was absent in the contract between Tims and the Defendant, the Supreme Cowrt refused
to require arbitration because Tim'’s cause of action was not subject to the Arbitration Act of South
Carolina and the FAA was not applicable.

In this case, there is no evidence of interstate commerce in the arbitration agreement between
the parties. The contract was entered into between Ms. Dean, a South. Carolina resident, and
Ridgeway Health & Rehab and Heritage Healthcare of Ridgeway, LLC, a South Carolina LLC (Uni-
Health Tanglewood). The agreement is void as to any issues of interstate commerce between the
parties to the agreement. Further, there has been no evidence of any interstate commerce between
the parties to the arbitration agreement. Here, the Defendant attempts to create interstate commerce

by filing an affidavit from Hazel Brown, the administrator for Uni-Health, Tanglewood. She states




in her affidavit that, (1) Uni-Health employs staff persons from other states, mostly from North
Carolina; (2) Uni-Health participates in and receives reimbursements under the Medicare and
Medicaid programs; (3) accepts insurance payments from out-of-state insurance companies; (4)
éontracts with out of state companies; (5) orders supplies from out of state companies; and, (6) that
Ms. Porter received Medicare benefits. These same factors were analyzed under Tims. The Supreme
Court of South Carolina found that even with all of the above, this arbitration agreement, almost
identical to the one at issue here, did not affect interstate commerce.

The Defendant’s contention that interstate commerce is stipulated between the paities to the
agreement is unavailing. Just as parties cannot “stipulate” to subject matter jurisdiction, parties
cannot “stipulate” to interstate commerce that would invoke the FAA. “Like the construction of a
contract, it is improper subject for stipulation and any attempted stipulation is not binding on a
court.” Morris v. Beacham, 262 S.E.2d 921 (1980). It is not enough to say it, it must be evidenced
in the contract itself. Tims, supra.

C. THERE IS NO MEETING OF THE MINDS

In order to have a contract, there must be a meeting of the minds as to essential parts of the
contract. Playerv. Chandler,299 S.C. 101, 105,382 S.E.2d 891 (1989). Here, there is no meeting
of the minds as to what the parties were entering into. Frances Maddox is the Tanglewood social
worker who was responsible for Ms. Porter’s admission. She is responsible for explaining the
admission documents to residents or their representatives. In a previous case before this Honorable
Court, Carol Brunson, as Personal Representative of the Estate of Curtis Parsons v. Uni-Health
Post Acute Care-Tangelwood, et al., Civil Action number 2010-CP-20-474 &475, Ms. Maddox

testified that she did not know what the American Arbitration Association is (Deposition of Maddox,




p.32, lines 5-9; Maddox deposition attached as Exhibit E); she does not know what rules apply to
the subject arbitration agreement (p. 32, lines 1 1-24); she did not know that the AAA would not hear
post-injury disputes involving healthcare (p. 33, lines 12-18); she does not know where to find the
rules for the American Arbitration Association (p. 34, lines 12-15); she does not know how much
it costs to file a claim in arbitration (p.34, lines 17-19); she does not know the qualifications of the
arbitrators or their required profession (p. 34, line 20 - pg 35, line 12); and she does not know how
long it takes for an arbitration to be heard (pg 48, line 25). The very person Tanglewood selected
to explain the Arbitration Agreement to residents and their representatives does not know what those
very documents mean. She candidly admits that there is no meeting of the minds and that the
arbitration agreement must fail.

Ms. Dean’s affidavit is attached hereto as Exhibit F. Ms. Dean confirms in her affidavit the
testimony of Ms. Maddox, the Defendant’s employee responsible for explaining the arbitration
agreement, that she was not told nor does she know anything about the AAA, the rules, etc.
Therefore, there was no meeting of the minds, which this Court also found in the Brunson Order,
attached as Exhibit C.

D. THE DEFENDANTS HAVE WAIVED ARBITRATION

Assuming that the arbitration agreement was valid, or that the FAA applied, Defendants have
waived their right to arbitrate these claims. Parties can waive their right to enforce an arbitration
agreemcﬁt. Liberty Builders, Inc. v. Horton, 336 S.C. 658, 521 S.E.2d 749 (Ct. App. 1999). There
are three factors generally considered to determine if a party has waived its right to enforce an
arbitration clause: (1) the time between commencement of the action and moving for arbitration; (2)

whether the party seeking to compel arbitration engaged in discovery before moving for arbitration;




and, (3) prejudice to the non-moving party which must be more than mere inconvenience. Rhodes
v. Benson Chrysler-Plymouth, Inc., 374 S. C 122, 647 S.E.2d 249 (Ct. App. 2007).

In this case, the Notice of Intent, as well as the initial discovery and Plaintiff’s expert
affidavit, were filed and served in December of 2011. Counsel for Defendant then requested
additional discovery on January 30, 2012, including all of the medical records of Ms. Porter. There
was no mention of an arbitration provision. Counsel for Plaintiff sent all of Ms. Porter’s medical
records on February 2, 2012. Following that exchange, the parties engaged in a pre-suit mediation
with mediator, Bob Erwin. During that mediation, the Defendants never mentioned there was an
arbitration agreement. It was not until the day the Defendant’s Answer was due, on Friday, May 25,
2012, at 7:09pm, that counsel for Plaintiff received an email with Defendants’ Motion to Dismiss
and to Compel Arbitration. To date, counsel] for Defendants have refused to answer any discovery
served with the Complaint. While the Defendants got the benefit of all of Plaintiff’s responses to
discovery, they have refused to answer any of Plaintiff’s discovery requests.

Defendants waited too long to move for arbitration. A nursing home negligence action
cannot be commenced until the Plaintiff has filed and served a Notice of Intent. Thus, it is that
action that is the appropriate starting place for determining when the party seeking arbitration could
have moved to compel arbitration. In fact, South Carolina Code 15-79-120 specifically addresses
this issue, and states that parties can agree to arbitrate prior to filing a medical malpractice action.
The Defendants waited nearly six months before moving for arbitration and engaged in discovery

and mediation. Plaintiff has been prejudiced by the Defendant’s conduct.




E. MS. DEAN LACKED STANDING TO ENTER INTO AN ARBITRATION
AGREEMENT

The Arbitration Agreement also fails for lack of standing. On the date of Ms. Porter’s
admission, Ms. Porter was competent to sign the admission agreement and the arbitration provision.
(See, Affidavit of Darlene Dean, attached as Exhibit F). She could read and write and was able to
' make informed decisions. Ms. Porter had no legal guardian nor did she have a power of attorney.
In fact, in 2008, a year after her admission to the Defendant’s facility, Ms. Porter was found to be
competent to execute a mortgage on her property. (See, First Citizen’s mortgage attached as Exhibit
G.)  In order for a person to be bound by a contract, the person signing must have standing to
enter into the contract, In this case, there has been no evidence that Ms. Dean had the authority to
bind Louise Porter to the Arbitration Agreement. Therefore the standing element has not been met.

Likewise, there is no evidence that Ms. Dean had the apparent authority to enter into an
arbitration agreement. Whether an agency relationship exists is a question of fact to be determined
by the relation, the situation, the conduct, and the declarations of the party sought to be charged as
principal. American Fed. Bank. FSB v. Number One Main Joint Venture, 321 8.C. 169, 467 S.E.2d
(1996); Hinson v. Roof, 128 S.C. 470, 122 S.E.488 (1924). Defendants have not produced any
evidence that Ms. Porter knew Ms, Dean had signed an arbitration agreement on her behalf, much
less any evidence that she authorized or acquiesced to this act. In fact, while the Defendants
provided two affidavits attached to their motion, neither one addresses this issue.

Under the doctrine of apparent authority, the principal is bound by the acts of an agent when
the principal places the agent in such a position that, “persons of ordinary prudence, reasonably

knowledgeable with business usages and customs, are led to believe that the agent has certain




authority-and they in turn deal with the agent based on that assumption”. Rickborn v. Liberty Life
Ins. Co., 321 S.C. 291, 468 S.E.2d 292 (1996). In this case, there is no evidence in the record that
any employee of the Defendants were led to believe that Ms. Dean was Ms. Porter’s agent. Clearly,
it is the duty of an entity dealing with an agent to use due care to ascertain the full extent of the
agent’s authority. Fraser v. Palmetto Homes of Florence, 323 S.C. 240, 473 S.E.2d 865 (Ct. App.
1996). There is no evidence in this case that any employee did anything to determine if Ms. Dean
had the authority to bind Ms. Porter. Therefore, Defendants could not have relied on any
representations of Ms. Porter, the purported principal, in entering into the Arbitration Agreement.
CONCLUSION

Our Court’s policy of favoring arbitration does not override the basic requirements of
contracts in South Carolina. Ms. Dean did not have the legal or apparent authority to enter into an
arbitration agreement on behalf of Louise Porter. Even if she did have the authority, there was no
meeting of the minds as to material terms of the contract. Furthermore, the forum selected by the
Defendant will not hear this type of dispute. Our Supreme Court has determined that the forum
selection is an integral part of the agreement and cannot be remedied by following the FAA, which
does not apply to this intrastate agreement. Moreover, the Defendants have waited too long to move
for an arbitration and have substantially prejudiced the Plaintiff in the process such that an-y
arbitration that it could have sought to compel is waived. Therefore, Defendants motion to Compel

Arbitration should be denied.

[Signature appears on the following page.f
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November \ , 2012

Columbia, South Carolina

KASSEL McVEY ATTORNEY¥S AT L
N7/
By: /

11

John/D. Kassel (SC B4t No.: 03286)
Theile B. McVey (SC Bar No.: 16682)
1330 Laurel Streét

Post Office Box 1476

Columbia, South Carolina 29202
ikassel(@kasseliaw.com
tmevey(@kassellaw.com
803-256-4242

803-256-4242 (Facsimile)

Attorneys for Plaintiff




RESTDENT AND FACIRATY

ARBITRATION AGREEMENT
PLEASE READ CAREFULLY
It {;‘ hex‘by,unde%g,oo& and agreed by EH E C_ (the “Pacility”) and
T % ©San (the ‘“Resident” or the ‘Resident’s Authodzed.

Representative”, together referred to as the “Restdent”) that, regardless of auy other agreeraent or
" upderstanding between the Facility and the Resident, any and all controversies, claims, disputes,
disagreements or demands of any kind (roforred to ag & “Cléim® or “Claits”) arising out of or
rolating to the Resident’s Admission Agreament with the Faoility (the “A dmission Agteement”) OF
anly service or care provided to the Resident by the Faoility shall be gettled exclusively by pinding
arbitration. This means that the parties are waiving their right to atrial before ajury ora judge.

U

1. Claims. For purposes of this Arbitration Agreement, & Claim shell inctude, without boing
{imited to, a olaim for payment, nonpayioent, of rofond for services rendered to the Resldent by the
Facility, violations of any right granted to the Resident by Iaw or by the Admission Agreement,
breach, of contract, frand or mistepresentation, negligence, gross negligence, malpractice, or any
other claim hased on any depatture fron acoepted standards of medical or health cave or safety
whethersounding in tort or in contract. .

This Arbitration Agreement shall in no way, however, limit the Resident's right jo file a grievance
‘or complaint, formal or Informal, with the Faciliyy, the long-ferm care ombudsman, or any
appropriate governnieiit dgency. “This Arbitration Agreement does not affect the Facility’s duties
with respect to the provision of care and treatment. T

2. Proceedidg, Any arbifration proceeding that takes place under this Avbitxation Agreement
shall follow the rules of the Ametican Arbiteation Association (“AAA™) and any resulting decision
shall be enforceable by a court of competent jurisdiction. The arbitration proceeding shall be
conducted where fhe Facility is located or as closs fo the Faoility as practical. The arbitration
proceeding shall be conducted before one neutral atbitrator selected in accordance with the yules of
the AAA. The patties agres to bear their own attorneys’ fees and costs assooiated with the
arbifration proceeding,

All claims related to the same incident, fransad jon, ot related course of cate ot serviocss, must be
arbitrated in one arbifration proceeding. Any Claim that arose before te date that a notice of
avbiteation jis given to the Faollity or recoived by the resident must be presented in the arbitration.
proceeding for which notice is given or it shall be considered waived and forever barred.

3. Awards, The Resident and the Pacility agree that any damages awarded as a result of
arbitration under this Arbitration Agresment chall be determined in accordance with state of
federal law that is applicabls to & comparable oivil action, including any prerequisites to, oredit - :
against, or limitations on, such damages. The prevailing party in fhe arbitration proceeding or in - :
any legal proceedings conneoted fo the arbitration proceeding or this Avbitvation Agreement
chall be sntitled to rscover auy reasonable attomeys’ fees and costs that are actually incurred as a

resulf.




4, Dinding Effect, The pasties intend that this Arbitvation Agreement shall benefit and be
binding upon the parties, their successors and assigns, including the agents, employess of the
Fuoility, and auyone whose Clalmn is dedyed through or on bohalf of the Resldent, including,
without being limited to, amy parent, Spouse, child, guardian, executor, administrator, legal
sepresantative, or heir of the Residont.

5. Applicable Law, The Resident and the Faoility ackoowledge and agres that the Rosldent’s *

Atbitration Agreoment effecls @ fransaction involving interstate commerce, therefors the
enforoement of s Axbifration Agreement shall be governed by federal law, speoifioally, the
Federal Axbitration Act, nohwithsianding any conirary provision of the Admission Apreement or
state lav. Furthermore, fhe provisions of ihis Arbitcation Agreement remain in offest after the
Resident’s Admission Agreement has beeh tominated.

8. Sevetability. If any term or phrase of this Avbifration Agreement is held to b invalid or
prenforceable by reason of law, this Agreement will be deemed pmended to confozn with sudh Jaw
and will otherwise remain in full force and bffect, as it s the parties’ Jntent fo ensure that the dispute
18 resolved solely via arbitration. .

7, Right of Revooation. The Resident has tho 1ight to tevoke the Axbitration Agreement

rithin thirty (30) days of the signatore of the Agresment, Such revocabion must be roade in writing -

and submitted to the appropriate, designated Company representative,

8.  Right To Consultation. The Resident understands fhat the Resldent has the right fo
consult an atformey or his or her cholcs about this Axbitration Agyeement and o receive and
esplanation or clarlfication from fhe Faciliy’s admissions cooxdinator, The Resident is not
required to sign this Arbifration Apreoment in oxder to be admitted fo or to remain in the
Facility. .

BY SIGNING Ti-ﬂS AGREBMENT, THE RESIDBNT ACKNOWLEDGES THAT THE
ERSIDENT HAS HAD THE OPPORTUNITY TO READ THIS AGREEMENT OR IT HAS
BREN RBAD TO THE RESIDENT AND THE RESIDENT 'UNDB? S ITS CONTBNTS.

2y " 4 /(/j‘;# é. 15‘.;07

Resident's Signature Date TFacility's Authorized Agent ~ Date
’ -E\;m@ g ﬂ\orlxlnx
Printed Naine of Resident Printed Nams of Faoility’s Authorized Agent

Lot - B pursee’ /%’/}Wgé
Tesident's Avthorized Reprasentative  Daje | 20 o7

=
CARD . e tS PeedSoV

“Printed Name of Resident’s Authorized
Reopresentative

Vors.01192004
Bffactive Reb. 1,2004 -
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RESIDENT AND BACILITY

ARBITRATION AGREE EENT
‘PLEASE READ CAREFULL]
Z(t,'téxem g to%ﬂd agreed by ER ¢ (the “Pacility”) and
el dse by (the “Resident” oy the ‘Resident’s Authoxized
Representaﬁve". togothor xefouxed fo ad the "Resldent”) that, regardless of any other agreement or
understanding between the Taoility and tho Residet, any and 8il controversies, claims, disputes,
dlsagreements or demands of any Kind (referred 1o g3 & “Cla L or “Claims") atising out of or

relating to the Resldent’s Aduission Agresmént with the Faollit]
any gervico or cato provided to the Resident by the Faoility shall
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Jimited to, & claim fox payment, nonpayment, or refund for soTvid
Faollity, violatlons of any right grauted to the Resident by law.
breach of contract, fraud ox wiskepresentatlon, negligonge, gros
othor claim based on oy departute frox accepted standards o
whether soundiog in tort ot it contraok,

Y (the “Admission Agreement”) ox

be sottled exclusivaly by binding
a trinl before a jury or ajudge.

taim shall include, without being

o3 rendered to the Resident by the
ot by the Admission Agxeement,
s pogligence, malpractice, or any

 medical or health care or safety

This Arbitration Agreenient shall in no way, FRowever, {imit the 4
or complaint, formal or informal, with the Faoility, the lon
appropriate governmont agency. This Avbitratlon Agreement
with respect ta the provision of care and treaiment,

2. Proceeding. Any arbltration proceeding that takes place
chall follow tho rules of the Americen Axblization Association (
shall be cnforcesbls by a cont 1sdioH
condusted where the Facility i
proceeding sholl be conducted bofors ons neutral atbitrator gele
the AAA. The parties agreo to bear thelx own attorneys’ fo
arbifration proceeding, :

All olainos related to the sams inoident, traneaction, ot related ¢

arbitrated in one arbitration proceeding. Any Claim that atos
axbitvation is given to the Faclllty ot reoeived by the resident my
proceoding for which potice is given or it shall be conslderad wa{‘1

3. _ Tho Resident and the Facility agreo.that any
arbitration under this Arbitxation Agresment shall be deterny
federsl law that is appllcable to a compatable ojvil action, incl

Lesia’ent’s right to file a grievance

Lferii care ombudsman, or afy
es ot qffect the Facllity's duties

nder this Arbitration Agresment

") and any resulting decision

uree of care or services, must be
o before the date that a notice of
5t be presented in the arbitxntion
ed and forever barred,

dampges awarded as & xesult of
ned in accordenoe with state or
ding any pretoquisites to, credit

pgaivst, of Hraltations on, such damaged. The prevailing party il iho nrbitration prooeeding or in
- any logal proceedings connected to tho arbifvation proo ind or this Arbitration Agreoment
shall be entitled to recover any reasonable attomeys' feos and cdsts that are actvally incurced as &

result.

Initials




4. Binding Bffect, The patties intend that thia Avbitratio
binding upon the partles, thelr successors and nssigns, incluﬁ
Pacility, aud anyons whose Claina is derived through ot on
.without being limited to, mny parent, spouse, obild, guardi
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5. Applicable Law, The Resident and the Faollity acknow]
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is resolved solely via axbitration. ’

7. Right of Revoontion. The Resldent has the right to xeyoke the Axbitration Agreement
within thirty (30) days of the slguature of the Agreement. Such voontion must be sunde in wiiting

ard submitted to the appropriate, designated Company representajive.
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yeguired to sign this Axbitration Agreemeont in order to be fdmitted to or to remain in the
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTH JUDICIAL CIRCUIT
COUNTY OF FAIRFIELD ) CASE NO: 2010-CP-20-474 & 475
)
)
Carol Brunson, As Personal )
Representative of the Estate of Curltis )
Parsons, )
' )
Plaintiff, )
v, % ORDER DENYING DEFENDANT’S
) MOTION TO COMPEL
Uni-Health Post Acute Care-- ) ARBITRATION

Tanglewood, LLC, D/B/A Uni-Health)
Post-Acute Care-Tanglewood, F/K/N )
Heritage of Ridgeway, and United ) 4 Z
Clinical Services, Inc., United Rehab, ) =
Inc., and UHS-Pruitt Corporation, )
: )

)

)

Defendants.

This matter comes before the Court on the Defendant’s Motion to Compel Arbitration.

For the reasons set forth below, the motion is denied.

The policy of this state is to favor arbitration of disputes. Toler’s Cove Homeowners

Ass’n. Ine, v. Trident Constr, Co., Inc., 355 S.C. 605, 612, 586 S.E.2d 581 (2003). However, not

all arbitration clauses are enforceable. Arbitration is a matter of contract and South Carolina
courts must determine the enforceability of an arbitration agreement based on principles of

contract law. Munoz v. Green Tree Fin, Cotp., 343 S.C. 531, 538, 542 S.E.2d 360, 364 (2001). In

order to have a valid and enforceable contract, there must be a meeting of the minds as to all
essential and material terms of the contract. Piayer V. Chandler, 299 S.C. 101, 105, 382 S.E.2d

891 (1989).




A, Forum Selected by Defendant Tanglewood is Not Available.

The Arbitration Agreement between Ms, Brunson, on behalf of Curtis Parsons, and

Tanglewood is not enforceable. There is no dispute that the agreement at issue was prepared by
‘Tanglewood and calls for any claims between the resident and Tanglewood to be handled under
the tules of the American Arbitration Association (AAA).

Since I anuary 1, 2003, the AAA has not accepted cases for arbitration involving
individual patients in a healthcare facilily unless there was a post-dispute agreement (0 arbitrate.

The subject Arbitration Agreement was signed at the time Mr. Parsons was admitted to

Tanglewood. Therefore, the Arbitration Agreement was signed “pre-injury.” By its own
Janguage, the Arbitration Agreement is not enforceable as the AAA will not hear the matter and ;
the agreement is silent as to the method by which the arbitration shall be conducted absent the

AAA rules.

Our Supreme Court has recently addressed this very issue. In Grant v. Magnolia Manor—

Greenwood, Inc. et al, 383 S.C. 125, 678 S.E.2d 435 (2009), the Court held that the selection of

an arbitration forum is an “integral part of the agreement.” There, the chosen forum, the National
Health Lawyers Association, took the same position as the AAA in that it would not administer
arbitration of a health care personal injury claim unless the arbitration agreement was entered
into after the event giving rise to the claim. Id. Because T_angleWood chose the AAA’s rules as
the guiding principle for arbitration, it is an integral part of the agreement. The chosen forum also -
negates the ability to look to the Federal Arbitration Agteement (“FAA”) for another means of
arbitration. The Grant court held that the chosen means by which an arbitrator will be selected
and the “rules that govern the atbitration” are not “logistical” nor “ancillary.” 1d. The Defendant
Tanglewood knew or should have known that the AAA did not recognize these types of
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arbitration agreements when it entered into it in 2007. Tt should not look to the Court now to
correct its mistake. Accordingly, the arbitration agreement must fail.
B. The FAA is not Involved as There is no Interstate Commerce in the Agreement,

The agreement of the parties is not a transaction involving interstate commerce. This issue

was addressed by the South Carolina Supreme Court in the case of Tims v. Green, which involved

an action by a nursing home resident secking damages for injuries sustained while she was left
vnattended under a hair dryer at defendant’s facility. 310 S.C. 469, 427, S.E. 2d 642 (1993). The
arbitration agreement between Tims and the defendant required submission of any dispute to
binding arbitration, The defendant argued that interstate commerce was involved in the coniracl as
the defendant was a division of a national corporation; it hired employees from out of state; it
iarketed its services out of state; purchased the majorily of its goods and equipment from out of
state; and contemplated payments from Medicare and Medicaid. The lower court disagreed with the
defendant’s position, finding the contract did not involve interstate commerce, rendering the FAA
moot. The Court found that although the factors could evidence the centet’s involvement in
interstate commerce, their relationship to the agreement between the center and the respondent was
insufficient to form the basis of a contract between the parties.

Interstate commerce is a necessary basis for the application of the FAA. Because interstate
commerce was absent in the contract between Tims and the defendant, the Supreme Court refused
to require arbitration because Tims' cause of action was not subject to the Asbitration Act of South
Carolina and the Federal Arbitration Act was inapplicable.

In this case, there is no evidence of interstate commerce in the arbitration agreement
between the parties. The contract was entered into between Ms. Parsons, a South Carolina resident,
and Uni-Health Post Acute Care-Tanglewood, 11.C, a South Carolina LLC. The agreement is void

3
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as to any issues of intetstate commerce between the parties to the agreement, Furthermore, there has

been no evidence of any interstate commerce between the parties to the arbilration agreement.

The Defendants’ contention that interstate commerce is stipulated between the parties to the
agreement is unavailing, Just as parties cannot “stipulate” to subject matter jurisdiction, parties
cannot “stipulate” fo interstate commerce that would invoke the FAA. It is not enough to say it
must be evidenced in the contract itself. Tims.

The fact that Georgia corporations are also defendants is immaterial and not a basis for
finding that the arbitration agreement involves interstate commerce. The agreement itself, the focus
of this inquiry, does not mention any out of state entity. The agreement specifically limits
atbitration to disputes involving the resident and the “Facility.” The “facility” is Uni-Health Post
Acute Care-Tanglewood, LLC. Tanglewood’s own employee did not know the arbitration
agreement involved out-of-state entities. In addition, the responsive pleadings of the out of state
corporations deny that they are responsible for the care provided at the T anglewood facility.
Accordingly, the FAA does not apply.

C. There is no Meeting of the Minds.

The Court is also concerned about the lack of understanding between the parties in the case

as to what exactly was being agreed upon. In order to have a contract, there naust be a meeting of

the minds as to essential parts of the contract. Player v, Chandler, 299 S.C. 101, 105, 382 S.E.2d

891 (1989). Here, there is no meeting of the minds as to what the patties were entering into and the
arbitration agreement must fail.
D. The Defendants have Waived Axbitration.
Assuming that the arbitration agreement was valid or that the FAA applied, the Defendants
have waived their right to arbitrate these claims. Parties can waive their right to enforce an

4




arbitration agreement. Liberty Builders, Inc. v. Horton, 336 S.C. 658, 521 S.E.2d 749 (Ct.App.

1999). There are three factors generally considered to determine if a party has waived ifs right to
enforce an arbitration clause: (1) the time between commencement of the action and moving for
arbitration; (2) whether the party seeking to compel arbitration engaged in discovery before moving
for arbitration; and (3) prejudice to the non-moving party which must be more than mere

inconvenience. Rhodes v. Benson Chrysler-Plymouth, Inc., 374 S.C. 122, 647 S.E.2d 249 (Ct. App.

2007).

The Defendants waited too long to move for arbitration and the prejudice to the Plaintiff is
more than mere inconvenience. The parties have conducted extensive discovery. The Defendants
can point to no reasonable basis for waiting this long to move for arbitration. The only logical
explanation for moving at this stage to compel arbitration is to cause an umecessary delay and
unfair prejudice to Plaintiff. Accordingly, Defendants have waived their right to arbitrate these
claims, even if the Arbitration Agreement was valid.

E. Ms. Brunson Lacked Standing to Enter into Arbitration Agreement.

The Arbitration Agreement also fails for lack of standing. On the date of Mr. Patsons’
admission, the nursing home staff performed an evaluation and found Mr. Parsons to be mentally
competent, able to read and write, and able to make informed decisions. The nursing home staff
also verified that Mr. Parsons had no legal guardian. Ms. Brunson told Tanglewood’s admissions
representativé thét .she did hot ﬁﬁderstand the adnﬁssidns papéﬂx}érk and fo talk directljl foMr.
Parsons about it. The Tanglewood staff told Ms. Brunson {0 sign the Arbitration Agreement
despite knowing that she did not have a Power of Attomey or any other legal basis lo enter into

this agreement and did not understand the paperwork.




Tn oxder for a person to be bound by a contract, the person signing must have standing fo
| enter into the contract. In this case, there has been no evidence that Ms. Brunson had the authority
to bind Mr. Parsons to the Arbitration Agreement. Therefore, the standing element has not been
niet.
Likewise, there is no evidence that Ms. Brunson had the apparent authority to enter into the
Arbitration Agreement, Whether an agency relationship exists is a question of fact to be
determined by the relation, the situation, the.conduct, and the declarations of the party sought to be

charged as principal, Anerican Fed, Bank, FSBv. Number One Main Joint Venture, 321 S.C. 169,

467 S.B.2d 439 (1996); Hinson v. Roof, 128 S.C. 470, 122 S.E. 488 (1924). The Defendanis have

not produced any evidence that Mr. Parsons knew Ms. Brunson had signed an Arbitration
Agreement on his behalf; much less any evidence that he authorized or acquiesced to this act.
Accordingly, the Court finds Mis. Brunson did not have the authority to sign the Asbitration
Agreement for Mr. Parsons.
F. Plaintiff is not Estopped from Seeking a Jury Trial.
Defendants are unable to establish the elements of equitable estoppel. In order to estopp Ms.
Brunson, Defendants must establish:
(1) conduet which amounts to a false representation or concealment of matetial facts, or, at
least, which is calculated fo convey an impression that facts are otherwise than, and
inconsistent with, those which the party subsequently atfempts to assett; (2) intention, or at
least expectation, that the conduct shall be acted upon by other party; and (3) knowledge,

actual or constructive, of the real facts.

Langdale v. Carpets, 395 S.C. 194,717 S.E.2d 80 (Ct. App. 2011). Defendants must also show as

to themselves “a (1) lack of knowledge and of means of knowledge of truth as to facts in question,

(2) reliance upon conduct of party estopped, and (3) prejudicial change in position.” Id.




Ms. Brunson did not make a false misrepresentation or conceal material facts. The only
evidence presented is that Ms. Brunson told Mrs. Maddox she did not understand the Admissions
Agreement and Arbitration Agreement and asked Mrs. Maddox to review the agreements with
Curtis Parsons. As such', Ms. Brunson could not have intended that Defendants act upon a false
tepresentation or had knowledge of contrary facts. Further, as she told Mis. Maddox the truth,

Defendants cannot claim a “lack of knowledge™ or that they relied upon Ms, Brunson’s conduct.

‘Mirs. Maddox testified Mr. Parsons would still have been admitted to the facility and that his care

and costs would have been the same even jf Ms. Brunson had not signed the arbitration agreement.

Therefore, Defendants cannot claim a prejudicial change of position.

CONCLUSION

Our Court’s policy of favoring arbitration does not override the basic requirements of
contracts in South Carolina. Ms. Brunson did not have the legal or‘appatent authority to enter info
an arbitration agreement on behalf of Curtis Parsoné. Even if she did have the authority, there was
no meeting of the minds as to material terms of the contract. Tanglewood’s agent admitted she did
not know numerous material contract terms. Furthermore, the forum selected by the Defendant will
not hear this type of dispute. Our Supreme Court has determined that the forum selection isan
integral part of the agreement and cannot be remedied by following the FAA which does not apply
to this intrastate agreement. Moreover, the Defendants have waited too long to move for arbitration
and have substantially prejudiced the Plaintiff in the process such that any arbitration that it could
have sought to compel is waived. Therefore, Defendants’ Motion to Compel Arbitration should be

denied.
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B ozs P, Goldsmith, Judge

Fairfield; South Carolina
March 26, 2012
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Southeast Case Managenien! Center

@ American Arbitration Association

Dispute Resolulion Services Worldwids

2200 Century Parkway, Suile 300, Atlanta, GA 30345
telephone: 404-325-0101 facsimile: 404-325-8034
intemet: http:/www.adr.org/

January 7, 2009
VIA EMAIL

Jason E. Bring

Arnall Golden Gregory, LLP
171 17th Street, N.W,

Suite 2100

Atlanta, GA 30363-1031

.William A. Dean

Ford, Dean & Mallard, PA
Two Datran Center, PH1C
9130 S. Dadeland Blvd.
Miami, FL, 33156

Re: 30 434 E 00978 08
Heritage Healthcare of Augusta, LLC (“Claimant”)
and
Thomas Pride (“Respondent”)

Gentlemen:

This will acknowledge receipt of a letter dated December 3, 2008, from Jason Bring, a letter dated
December 15, 2008, from William Dean, and a letter dated December 18, 2008, from Jason Bring. We
note that copies have been exchanged between counsel.

In response to Mr. Dean’s December 15, 2008 letter, the American Arbitration Association (“AAA™) will
administer nursing home disputes in any state. For such cases in which the dispute does not involve the
provision of medical services to a patient, we will accept the filing pursuantto a pre-dispute arbitration
agreement. Per the AAA’s policy on healthcare disputes, for those disputes that do involve the provision
of medical services to a patient, we require a post-dispute agreement to arbitrate prior to accepting the
case. In any circumstance we would comply with a court order directing that a matter be arbitrated
through the AAA, For additional information on the AAA’s healthcare policy, please visit the
«Healthcare” section of our web site, www.adr.org.

Inasmuch as the current claim filed with the AAA does not involve the provision of medical services, we
will proceed with this case as filed.

We note that in Mr. Bring’s December 5, 2008 letter, he objects to the application of the Supplementary
Procedures for Consumer-Related Disputes (“Consumer Procedures™). In the absence of an agreement by
the parties regarding their applicability, this matter will proceed pursuant to the Consumer Procedures.
As a threshold issue, the parties may raise the applicability of the Consumer Procedures to the arbitrator
for a final determination.




In accordance with the Consumer Procedures, we are in the process of appointing an arbitrator and will
advise you of the arbitrator’s appointment shortly.

Sincerely,

Angeline S, Mason
Case Manager

866 205 4335
MasonA@adr.org

Supervisor Information: Allyson C. Connor, 404 320 5102, Connord@adr.org
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Healthcare Policy Statement

As a result of a review of its caseload in the health care avea, the American Arbitration Association
has announced that it will no longer accept the administration of cases involving individual patients
without a post-dispute agreement to arbitrate. In order Lo provide sufficient notice to provide for an
orderly fransition, this change will become effective on January 1, 2003.

AAA, the world's largest provider of alternative dispute resolution services, has also determined that
there will be no change in the administration of cases in the health care area where businesses,
providers, health care companies, or other entities are involved on both sides of the dispute.

Distinguishing a patient undergoing health carc (reatment from other situations involving an
individual, AAA has determined that they will continue to administer pre-dispute agreements (o
arbitrate in all areas outside of the health care field, as long as there are appropriate due process
safeguards as defined by the courts.

FILE A CASE }  CONTAOT US |

AAA MISSION & PRINCIPLES
PRIVACY POLICY

‘TERMS OF USE

TECHNICAL RECOMMENDATIONS

o

o

©2007 AMERICAN ARBITRATION ASSOCIATION. ALL RIGHTS RESERVED

°

hitp:/Avwiv.adr.org/sp.asp?id=32192 1/29/2012




" STATE OF SOUTH CAROLINA
COURT OF COMMON PLEAS

COUNTY OF FAIRFIELD

CAROIL BRUNSON, AS PERSONAL
REPRESENTATIVE OF THE ESTATE
OF CURTIS PARSONS,

Plaintiff,

vs. CASE NO. 2010-CP-20-474
2010-CP-20-475
UNI-HEALTH POST ACUTE CARE -
TANGLEWOOD, LLC, D/B/A
UNI-HEALTH POST-ACUTE CARE -
TANGLEWOOD, F/K/N HERITAGE OF
RIDGEWAY, AND UNITED CLINICAL
SERVICES, INC., UNITED REHAB,
INC., AND UHS-PRUITT CORPORATION,

Defendants.
DEPOSITION OF: FRANCES MADDOX
DATE: March 1, 2012
TIME: 9:59 a.mn.
LOCATION: Law Offices of

Coleman & Tolan
120 West Washington Street
Winnsboro, South Carolina

TAKEN BY: Counsel for the Plaintiff

REPORTED BY: ANGELA D. ZUVER,
Court Reporter

A. WILLIAM ROBERTS, JR., & ASSOCIATES
Fast, Accurate & Friendly

Charleston, SC Hilton Head, SC Myrtle Beach, SC
(843) 722-8414 (843) 785-3263 (843) 839-3376

Columbia, SC Greenville, SC Charlotte, NC
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answer them in that way. gometimes people would
just read their own paperwork and sign it. I did
not read each paperwork to them. That is not
required.

Q. Do you know what the Triple A is, the
American Arbitration Association?

MR. ARNOLD: Object to the form.

THE WITNESS: Not offhand. I do not,
no.
BY MR. HOLMES:

Q. Do you know what rules they have in
place for -- or what rules governed the arbitration
agreement that we've marked as Exhibit 2?

MR. ARNOLD: Object to the form.
BY MR. HOLMES:

Q. You still have to answer the question.
I'm sorry.

A. Okay. Would you repeat the question,
please?

Q. Wwhat rules govern the arbitration
agreement that is marked as Exhibit 27

A. can I look at it?

Q. Well, do you know?

A. No, I don't know what rules. I just

remember in the past that there is a 30-day time
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frame that you could have someone review it if you
didn't agree with the arbitration agreement. I do
know that that's there.

Q. And do you know what rules the American
Arbitration Association has in place for handling
arbitrations and disputes regarding medical
malpractice or nursing home neglect?

MR. ARNOLD: Object to the form.

THE WITNESS: No, I do not know what
rules those are.
BY MR. HOLMES:

Q. Do you know whether or not the American
Arbitration Association will hear disputes between
a resident and a nursing home regarding an
arbitration agreement which was signéd prior to the
injury to the patient or resident?

MR. ARNOLD: Object to the form.
THE WITNESS: I do not know.
BY MR. HOLMES:

Q. Do you know how you would file an

arbitration claim?
MR. ARNOLD: Object to the form.
THE WITNESS: No, I do not know how you

would file that.
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BY MR. HOLMES:

Q. Do you know where it would be filed?
A, No, I do not.
Q. So you wouldn't be able to tell someone

as you're having to execute this agreement where to
file a claim or how a claim would be filed?

MR. ARNOLD: Object to the form.

THF, WITNESS: No. But if anyone would

ask that question I would try to find that answer
for them. I've never had anybody ask me that.
BY MR. HOLMES:
Q. Where would you go to get the American
Arbitration Association rules?
MR. ARNOLD: Object to the form.
THE WITNESS: I do not know.
BY MR. HOLMES:
Q. Do you know how much it costs to file a
claim in arbitration? |
A. No.
Q. Do you know what the qualifications are
for arbitrators that could hear a dispute?
MR. ARNOLD: Object to the form.
THE WITNESS: WNo, I do not know what
the qualification are, put I would -- in my

opinion, it would be someone Who would not be
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A. No. No one had told me anything about
the rules. 1It's pretty self-explanatory accoxrding
to this arbitration -- according to this Exhibit 2.

Q. You say 1it's self-explanatory. Where
are the rules contained in Exhibit 27

A. It just tells you about the awards of
any damages, awards, the binding effect. I mean,
you just read it and héw to —- and your right to
revoke the agreement within 30 days if you don't
agree with it.

Q. And the rules that it says you will
follow for the actual arbitration procedure itself,
where are those contained?

A. I do not see those in here.

Q. So you're unable to determine what
rules or process would be followed in order to
arbitrate a dispute between a resident and
Tanglewood based on Exhibit 27

MR. ARNOLD: Object to the form.
THE WITNESS: That's correct.

BY MR. HOLMES:

Q. Do you know how long it would take from
the filing of an arbitration to the time that you
would actually be heard on the merits of it?

A. No, I do not.
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which currently has the sddrest OF HRMETA T wusseocnmmsirsamemmeretsirenese "'i%b’-‘-’{f'""’""'""""""""""" ......... Listperens
HHSEORD. cocresrerenens .............,,...........................S Carona 3G veearen ieapereeseesnne (P1OPEA Address®)s
SNISEORY s quth Carolina e {*Prapeny Addr

0 HAYE AND TO BOLD this propstty unto Lander and Lendor'y 4iecessats apd asslgnt, fateyer, logethet with gl the

improvement mw of hetealtes & pajt.of the ploqﬂly. All raplacemdnls and addlitons shall also bé covered by this Sesuthy
inttrument, Allofiw foregalng 8 feforred o dn th s Sreusity lattument a3 the *Propeity.”

BORROWER COVENANTS thal Borrowet 18 Jawhuily selsed of the cstatd heseby conveyed de has the fight-fo grant
and conyey the Proparly and the o Property ls unepcumbered, excepl for cacumbrances of records Botrower Sacapts avd
will dck‘mf geperally ihe Uz 10 Ui Propny againd all clairs 'and deminds, subject to any cacumipances of record

THIS SECURITY INSTRUMENT comblnes uniform covenadls for matfoal usz and mon-undform cavenants with {tmited
vartations by Jurisdictionto constituge 2 uniform secully {nstroment covering reel property.

UNIFORM COVENANTS, Borrgwer and Lende covenant ard agrce 38 follewss
1. Paynent of Principal, Tnteresl, Escrow Ttenus, I’re&mnmt avgedy ami Late Chatges, Rorowst sbalt Jny when
Jue Tho prifcipal of, and laterelt om, the debt evidenced by the Note and 20y repaymieat charght and Jat charges dut under
Thz Naté, Borcawer ghall alto pay furrds for Estrow lemd punsuant to Séetlon 3, Payments Sue under ¢ Note and this
Seeurlty lastrument shall be rade in U.S. curcenay. Howevet, IF 20y checX of otke {ns\rument récstved by Lander as aynaitnl
Uider the Noto oF ihis Seonthy Jastsument Js returad to Leades unpald, Leader may sequifs 1hal any of afl subséquent
ﬁymems due under the Nots and his Sieunity Instrument be miade fn oné or morg of tha Tollowloz formé, 33 selotted b
der: (o) cashy (b) money otdet; (o) certified hesk, bank check, teeasier's chook of cashisr's ¢heck, provided any st2
%heg §Is‘ d;a\em Ypon an tnsiiudon whost deposits aze Jnsured by 2 Tederal 2g055, Instrumentality, ot entilys OF {d) Electionis
umds Teansicls

Pa&-mm&s are deemsd seceived by Lender when received 21 the Tozatlon designsted W the Nole o at such other Tocation as
may ba desianaed by Léder ln accordanco with the rollcs provistons In Sestion 15, Lender may retum aoy payment of partist
paymeat ifﬁne payment ot parifal payments at Imsufficlent to brlng the Lo curicat, Landér may dg¢ep) any paymeat ot
psntlal paymeot msufticlent ta bring the Loan curredt, without walver of anr tlghts hareindet or PréjWice to 18 rights ¢
fefuse Such payment OF iiat Baymenu i the Future, but Lender 13 nol obligated to apg\y such payruents al the 1ns suth
paymaiis £ eccepied. ¥ eath Peilodlc Payment is applisd s oF 18 schodulsd due date, lnen Lender eed not piy {nferest on
unappiled fuods. Lendee may hold soch URsp Jied f wnilt Boprower makés payment (0 Hiing the Lown cureent it Borrower
oot 1ot do 50 Widlp B reasomble pericd of tms; Lerder shall elther spply $ush fundy o1 wum it to Borrower, 1 ol
aPpRed cariler, such funds will bs spplled to the oulstanding prineipal bafuke under the Nofe Lmatediately palor to farestowee
o offset ar ¢hin whith Borrowet flght haye now or in the futute agalant Leder shall relleve Horrowep from ma lng

faymcnu due UAder e Dot 904 this Secuslty inusomenl or perfoning the cgvenants ard ageeements secused by this Secufily
.

slpurpent,

2, Applleation of Paywents or Prosecds, B“‘g‘ as olheqwise described In this Section 2, o1l payments accepled aid
applied by Leoder shall be °§§1 d In the following order of puiotllys (a? {tesest dug voder the Note; {b) princlgal dus ynder
the Note: (¢) amaunts du2 under Seotion 3, S gmenu shiall bo applied to essh Petindia Payment In the opder jn which
Lecame gue, Any remalaing amounts shall be applie fiest (o fato charges, second 10 any othst amauals dus under this Secutlly
Irsteuaent, and thed Lo reduce Uig f;lno&yn balance of the Note.

JF Lender repelves 3 payaiend from Fortower for ¢ datinquent Periodio Paymest whith {ptludes a sulfictent amount 10 pay
apy st charge due, the paynieqt toay te applled © (e delinquént payment wd tio fale charge. If mofe than ond :Hodlo
Payment I8 ovtytardlng, 120der may app\g'canr ayraent tecelved from Hagtowes to the tepayment of the Petlodic Payroents if,
and to tha extont that, each payment ¢3p be paid In full, To the exicat thay any excess sXlsts sfice the pz{;mem is applied ta the
fult ix»yme:\( of one or mote Feriodle Payments, such oxcess may be applixd 1o 80y 1ate casrges duss Voluntary prepayraents
shall bt applied flrst o any propaydient charges and theg as desedied ntne Note.

Any ip‘p)lcallun of payraeats, fasyranca procepds, or Miscellancous Proceeds ta principst dug under the Notg shall tol
eatend or mgna tha duz dats, or change the emeutl, of tho Pariodie Payments. '

3, for Becrowe Jtems, Dottower shall pay 10 Lerder on tha day Perledia }’aymsms src dae uoder the Notg, until
the Note s paid tn futl, 3 sum (e FRunds”) ta provide for pyment of amavnls dos fors (a) (axes and gssepsments Ard other
{tems whith can ataln protity over thls Secwrlly [nslroment vs & Hen at encumbraoee on the ng‘grlyz {b) feaschold payiments
or grovad tens unt he Propeily, it any; (o) premivms (or any & all fatake requindd b{ 10 fon 5; and {d)
Motigage lnsurance prequurs, if any, or sny sums payabls by Borowet to Lender 1 llen of ths payment of Morigage
Irarance premiums in accordanct with the provislons of Seailon 10. Theds lems ase called "Escrow Jters,® At orlglsition of
a0 any e durlng the tem of the Loan, Lendsr My Tegulre that Commurliy Assoclatian Dutd, Yees, aod Asiesssients 1F 20y,
b cicrowed by Dorpwer, and fush duss, aés and assesyments shall be an Bcrow leens, Borvower shll r?rompllf furish to
Lecdee all nollces of amounts (0 b patd undet s Sectlon, Dorrowee shll Y” Lendér the Frods for Tserow flens baless
Lender walves Borower's obligation’ te pay the Funds {or any ot ait Eserow ltems. Landet way walve Bofrower's obligation
19 pay to Lender Furds for any or gil Bsetow Jlems atany s, Any such watver may only be fn wrldng. Lo the event 0 such
watver, Borrovier shall psy direcilys when apd whete payable, the amaunts duo for any Kserow lems for which payment of
Funds fiag been wwalved by Jender and, 3t Lander 18quices, sl fuenlah to Leeder receipls evidencing such payment within
sieh tme perlod 3§ Lender may requite. Baowsr's abligetion {9 mwko skl ayaents snd 10 proyido tecelpts shall fer all
purposes b2 deemed o b8 A covenani and a%(ccmml conkned in th Sccuxgéy Tnstrunicnt, as the phirase ‘cayepant &
aﬁrwnenc 1s used In Secifon 9. 1f Borvowes 4 obllgated (0 pay Eco¥ Tiems directlys gursum to & walves, snd Boredwe!
Talts fo pay the amouni duc for an Brotow Jlem, Lerder may exerclse W Hghts undér Section 9 and p:dl such amount and
Bomower $hall then b8 oblx;tatcd voder Seetlon 9 lo nipay 1o Leoder any $uch amonnts Lervdec may sovoke the waiver 48 10 85
o1 all Bsorow lrems at avy lime by 3 pallca glvén in arcordancs with Seetjen 15 22d, 0pon such 18vodation, Borrowet shal) pay
1o Lender all Funds, and in such antounts, that ats dun (cquired tadet this Stciton 3,

Lender may, at any lme, callect snd hold Punds in an amount o) tuficient to pirmit Leader ta ?&%m Funds at the
Ume specified voelss RESPA, a8 (b) 0ol 1o oxesed the guximun anod 2 fender cat requite undes RESPA. ].ender shall
estimate the amount of Furds dye on U basls of eysrent data and seasomablc cetlmites of cxpendiuresd of future Escrow Items
o od\umu{ls;\gmu%?ng \i(‘ll{:‘r\lpphu}:le PV{ nose dspod! Insuged fedetsl {ngind

3 | eld in an {nstinelon windse ds g ate Insug by & fedeisl agene nginimentatity, of it
(ineluding Lander, If Lender by 2a {astination whose deposllgzro £0 jpsuired) or in an f"ﬁd“aFHOg;c Lo Bank. {ooder stall
apw the Fusds to pay the Bicrow ens 110 {iee Gian tie (ime apeol(ind under Rﬁs;/\. Loader shatl riot charge Botsower for
holdlog and appI?'tng tha Furds, anmun{ snalyzing 1he escrow accovdl, Qf verifying the Bsorow ftems, ualess Lepder pays
Borower Interést on the Funds aad App Lcable LA permils Lendes 1o mako such & charge. Unless an agreement Is mlg {ﬂ
wiking or Applicatie Law sequites bitedst (o e pakd on thy Funds, Lerde? shall not bo required o pay Barrowtr My terest
of eamings on the Funds, Bortowe! ard Lender oan agees In wilting, Towaver, that {nteredt shall be paid on the Funds. envder
shali e‘lve 10 DOLCOWer, WIhout chasgs, an anfys] accountlng of the Funds 8 required by .
£ thats (s & suiplys of Funds hald I e3otovy, a defined urder RESPA, Lended shal) 2count ta Barrower for Yhe exeess
furdds \n accordance With RUSPA, IF thite is 4 shotiago of Funds held bn escraw, 23 defined uades RESPA, Lesder shall notify
Borrower 2t requind b RESPA, ard Borcowar shali pay 10 Leoder the amobar necessary to make vp the shortage
ncesrdins With RESPA, but 1 rd awx than 12 montdy peymests, If therd {s 2 deiclenoy of Funds tald In esosony, as
SQUTH OAROUHA—SW; Femiy—Fénnlz Maa/fraddia Mis UNEORM INSTRUMENT Foim 4041 110§
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Al that certain picee, pareel or traot of Iend lylng, being and situated on the westem sids of Oak
Street, In Feirlictd County, In tho State aforesald, designated as LotNo, 1501 inBlook 1500 ona plat
made by Sewthern Mapping & Eugheering Co, reoorded In the office of the Clark of Cowt for
Falrfteld County in Book "4" of Dlals, &t pages 65, 67 and 71, fronting on sald strést one hundred
(100°) feet and extending westwacdly thersfrom between parallel Hnes 127.32 feet; hounded on the
noith by an alley 12 feel in width; on the ¢astby tot No. 1500, now ot formarly of Stephon Greene
Bapiist Chureh, and lot No, 1511, niow or formerly of Baxter Hoono; on the soulh by sald sfrest; and
west by 1ot No, 1502, now or formerly of Yohnny W, Groomes; gafd lot is also known as 430 and

430-A Oak Street.

This being the samé propesty conveyed 1o Darlens P, Dean by dead of Lowise C, Porter and Doris
Carnell, ragerving, hovraver, a Life Estate unlo thersolves for and during the terms of their natuyat
lives, tegorded February 22, 2005 in the offics of the Clerk of Court for Falrfield Connty InRecord
Book "690% al page 292. Theresficr, the sald Dorls Mary Carngll died on or sbout January 10,2006,

TMS: 145.01.03-010 (k/a 151-11-10-008) and
145-01-03-011 (PX/a 151-11-10-013)

T-634 D0@4/0669 F-223
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defned under RESPA, Lendéc shall patlfy Borrowes ag required by RESPA, and Borrower shall pay 1o Leoder. (he antount
Aecessary lo make up e dinolen&( in aceordarce With RESPA, byt (o 06 1ofe than 12 menthly payments,
Fund \111 : (;Ibpa “,dm 1n full of &1) surs seeured by this Seciirity Testrumant, Lendss shall profopily r¢find to Dorrower any

5 held by Lendel-

4. Chavpedt Liens, Borrower shall pay oll Laxas, assessmonts, charges, finss, and Unpositions ollibutablo to Uia Prapedy
which can attatn priotly over thls Sequrity Instrumenty easehold payments o ground 1ents on the Pmpeng,olf any, and
Communily Asso¢lation Duss, Fee3, apd Assessments, if 0y, To the extent (i these Lems sro Bscrow fiems, Borrawer shall
pay them fa the MARIKT provided In §esllon 3.

Borrower shall promply dischatge avy Ylen whish his priorify over this Secytity Jnstrument usless Borrower: 8) 8gTEcs
{n wriling fo the payment of tho abligation Secuted by U lea 1n A msnncr eccepladie 1o Lander, bul only £0 long as Borgwer
Is parformalog such a{:emcm; (B) contesis the lien In gtod faih by, or defends agalnst enforcement of the fen 1, fegad
prouedinfﬁ which In Lendec's oplnion opesats 10 revent tha enforcariient of tho licn whils thoso pmmdlnf; aro pending, Om
only untlf swh proceedingt are concluded; or (€) sesuned Fom the hofder of the Jien an agresmiqt sstisfactory To e
qubordinattng tie tien to tils Securlly Instrument, 1f Leader detormines that any part of the Propady {3 subject 10 & Hen which
&30 oitsin prority over this Secudley Insirumeat, Leedst may give Borrowes & nollee identifylag e lien. Withln 10 days of
the date on which that notico fs glvém Rorcower shall sarishy the llen or 1ake 069 o1 1nore of the setlons set forth above iAWl

Sectlon .
Lerdee may requite Bammower 10 pay & ono-lime charge [oF aTeal cstaly 13X verification ardioy feporting servies ustd by

Lenvder in connettion with this Loan:
5, Properly Insurance, Banowst shall kecp the Improvements now existing o hereafiet ¢recied on the Propsity Insured
agsint loss by fire, hazards Incleded withln tho torm “exterded coveraga,” arrd Apy other bassids including, but hot limlied to,
carthquakes and floods, ot whish Lender faquires tnsurance, This {nsuracce $hall Do roalntained 1n the amovnts {including
deductiplo Jevels) and for the periods hat Lepder requitgs, Wi Leader yequires pursuant to the piesedlng seqrences can
cm;dge ‘Qurlng, the 1ete of fhe Loao The Insprance carrie providing the Insutince shall bs chostn by BOmower sublect 10
Lender's ngf{z to dleapprove Homower's choles, which right shall net be exensed Wnreasombly.  14nder ey fequlio
B et tQ nay, in conntetion with tbts Loas, either: €a) & ol charge for flood 2one determination, ¢enifieation ard
tracklng setvices; or S?‘)I s oha-fimo chasge for flood zono determination apd cenlficilion §¢rvices acd subsoquent ¢harges caeh
tlme 1emepplngs ov slrullar changas osewr which taatonsbly mlght aftect such determifstion oF ceclification, Borrowet shal)
2o be responsidle for the pagmient of any fees finposed by 1ha Pederal Eowrgeney Management Agemy in connection with (he
revisw of any f100d zon¢ gelerminition tasulting from a4 objectionby Boroweh

1€ Bavrowver falls to mointaln 28y of the cave1ages asotibed above, LA roay obiaba IASURAKS COVEIaRo, at 1ander's
optlon axd Borrower's exgmso. Leodet Is wiier mo obilgation i purchase any pasticular lyps Qr AMOUN of coverags.
Therolord, $uch) (Qveraga s sil covet Lender, but might or might aol proteot Borroits, Borrow¢r's equlty I i¢ Property, of
the contents of the Proxiy, agalnst gy nsk, hazard o Habiiley and might provide greater or lesser coverage Al was
previously In ¢ffecl, Porower stkmwlaiges that the €031 Of the NSRS COVERIED €0 obiained m!gm significantly exceed the
Poit of innurancs 1hat Borawer ¢ould heve obialned, Aoy smaunts dlsbutied by Lendte under this Stctlon 5 dhall bseame
additlonst debi of Borrower sectred b( (i Securdty Instrmmst. These aMOUDts shall bear nierass at the Nole rte fiom the
93¢ of dlspursement v shall be payadle, with suoh (ntéfest, vpon vatics from Lerder to Horrower 1equesiing payment,

AN insurants policles required by Lender and tenswals of such T‘Hcles ‘hali bo subjest 1o Lender's right to disapprove
such policks, shall jncludoa sndand Mortgags olausy, dsd shall manks ndet As morizages aVor 43 4n addillonat loss payss.
Lender shall have the ;!gﬂx 1a hold the poticks and renaws) certificales, I Lender requires, Borrower shall promplly give 10
Lrnder all 1eceipts of paid premiums & renawal notlces, 1f Borrower ObUINS any form of InsUcAKe COVEIAES, not atherwise
vequired by Lender, for damsgé (o, or destruclion of, the Peogeny, such poliey shall lnglude 2 standasd mangage sliuse and
shall nyme Lendor as morigges andlor as & ¥dillonsl lots payet, \

In the eveat of 1088, Boreowet shalt %}ve promypt nalizo 1o the tnsyrancs cardee and Lender, feoder may nuke proaf of
{oss If mot mady prompily by Bomower. afeds Lepder and Horower ofhwnvise 2gees {6 wriling, any indurante PIOCLEQs,
whether or not he undarlylsy lasurings was requitéd by Lender, shall 82 alpp\l:d 1o 1éstoratlon of fepalr of tho Propailys i the
tesloration or repalr {s cronomically feasivle and Lendes's security s not fegsencd, During suth tepair and restorstlon perod,

wder shall have the rizht 1o hol such {nshrarce proceeds uniil Lender has ki an opperhunity (0 inspecl such Froperty 10
cnture (he work has bt cotpleted 10 Tander's satisfaction, provided thal auch Lspestion shalt b& updectaken promplkl'.
Leodér may disburs preqeeds for tho repiirs #d restaration In 8 sipgle poymént of th 2 series of progtess payroents as fie
work: 15 compleled. Usless an agreeaient Is wade 1n wiiting or Appllcable Law 1eqires Inierest o bs paid on swch insurarce
precesds, Lendes shail nat b re%\:)ucd ta pay Bozrowsz any Interest of eamiugs oo tuth procceds. Foes for publle NYJ“M‘- ot
other third partles, retained by Borfower shall not t4 paid aut of the Insurance procecds 31 shall bo tha sol¢ obiigation of
Borcower. If the resjoration or repsle §3 nol ccontmically feasibte of Lepder's eccunity would Do Jesseoed, the NIVRDSS

rocceds shall be aoplicd lo the U eocured by this Seeurity Tostroment, whether or pot Gen dus, with the ex¢ess, If &y,
pald 1o Borrower, Sueh jnsurancs proseeds thall be applied In the oider provided for In Section 2,

If Borvower dbandons the Pcopenr Lender may file, negatiale ard setilo any avaliable fnsurancs olalm and s¢laked
spalters. 1f Borgowet dots not respond W hin 36 aays 10 & notlce from Lender that tho fstrases cyrrier has offeréd 1o selile 8
clalm, then Lender may pegotlais ayd-setilo tho clalm. The 30ddy &(lod will tegin whea 1he potlce {s given. In clther egt,
ot If Lender acqire ihe Froperty uer Seetlon 22 or olterwiss, Bormowil heseby assigns 10 Lendgr ie§ Borrower's fighis o
any insurancs pro¢oeds in e mndust 1ol 10 excmed (he arsovals yppald undec o Note or (s Sequrity lostrument, and ) 30y
viher of Barrower'$ ll)gh\s {athec vt Yoo Fight to any refurd of uncamnéd plifulums paid by Borrawer) under all Isurance

Joles coverlng, the Property, insofr b9 sweh rights e spplicadlo ta the ¢oversge of the Propeny, Lender may use the

r“ﬁ"“ plocﬁds zlmcr { Tepalt of reslore the Proparty ¢ {0 pay amounts npsid under the Notz o this Securlty Jastrument,
whelh¢s of not then due,

G. Dccupncy, Botrower shall ogeupy, establish, and vso Ihe Propsny as Bonower's groinclpal residence within 60 ds;y:
afior the executlon of this Security Iastrument and shall continue to ocx)f%y the Property as Borrower's principat residence o1
at last ong year afier the dato of oseupancy, undess Lender othtsvAts dpeees fa willing, which consent shall ol &
unreasonably withheld, of untess cattavAling clrcumstantes exist which are bayond Dorrower's codt ol

7. Prescryation, Malnlenence and Sratecilon of tha Properiys Inipectlons, Bomowes fhall mot desteoy, tmu{ze or
impalr the onszny, allow the Propeny 1o deierlorate o commit waste on the Property, Whether of nat Bopyower |3 teslding in
s Property, Bopower shall Joslatln the Propsity in osde to Yrevem (e Propeity frota dejerorating or deseenting in value
ol e condition. Urless it 5 determined gurseinl fo Section 5 thal fepar of resoralion Is not oconomiesily feasiblo,
Porrower shall prompily ¢ alr thy Peopany §f dersged o avold furbir deteripgaion or damagk, §f insurgnce O
condesmation proseéds ate paid In tonnestlon With dama2ge to, or tha Laking of, the Propetly, Bortower shoi b respondivle for
tepalring or sestoring the Property only if Larder has rcleased proceeds for such purpeses. Lender may disburse ?m«ds for
the repalts and restoration 1n & single paymial oz fna seiles of progress payments 83 he work J¢ compleled. I thé Insurance of
condemnatlon procesds arc nal svifigient (@ tspale ot Jesior (s Propanty, Hoisowts T nal tclloved of Dopawer's obligeden
for the completion of such repalr 0f restoration. '

Lendér ot lis agent iy mako reasonable enteles upon and tnspesitony of the Propiayy- 16 it has reasonablo cause, Lendér

. Pt
mamm <t the Iuterfor of ha tmprovenents on the Property. Lander shall give Dotrower notss & e tim of or prios to such
an lnie
B,

or Inspe¢tion ypecifying sweh seasonable Lause.
Borroiver's Loan Applisailn. Roteower shatl bo In default if, duslng the 1035 appilcation process Bomower 0f 80y
the ¢itection of Borrower oF with Borrowet's knowledge or consent gave materhally falkso,

Form 3041 10V
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misicading, of Intccunte Juformation o stalements to Leoder (ot falled 10 srovida Lendee with matechal tnformation) 1A
congection with the Loap, Material represcriations lestudo. bt are pot fbnlted to, xepresentations concerning HOWES'S
otcupapey of e Prapenty 83 )}?nower's principal residenco.
o brotecilon of Lender's InterestIn the ?roper% ond Rights Under thls Securily Iystrumeat, 1f (8) Dortowss falts to
patfosm the soveranls and sgreements conlaindd in 1s Security Jastrunpnt, (0 Intre §s & legs) proceeding thal nizht
significantly affect Lender's Inlerest n the Propéely srdlor rights undec thls Seeurity {astrument (sugh 8% 2 protesding in
pinkruploy, probata, for ordemnation or forfeliurg, for enforcement o7 a fien which sy aliale pilotily over this Steutity
Tnstrument of (o enforcé faws or r¢pulatlons), or (¢) Darowdt his abandordd the Propny, 1Ben Lendet may do end pay for
i alever it feisonabla Of approprlate to protect Lender's tiesalt {n the Propaity and nFJ\u spder thiy Seeirity Iilaimea,
{ncluding prowecting and/of Lsessing the value of e Propetty, 24d sosury apdfor sepairing (e Propartys Letder's astions
can Inclide, bug arc not lmited lo: {®) pzyln§ agy sums §ecured by & Hen which has priotlty over this Seeurdty Instument; (
agpearing in courty and (o) paylng seatomble sitomeys feas 1o protect {8 fptereds in the Proprly and/or sights vpder this
Secutity Tnstiument, {holuding Ly secuted gosition {n 2 bankmupioy gtoceeding. Secuilng tho Promly Inclwdes, but Is nol
Vaited to, entering 0o Prophety o take repales, change lacks, replics o board Up doors and windows, drald watee from
plpss, clirlaats bollding or 61T codo violztions or dangeroys conditlons, apd have ulilitles tuned on 0f off, Although Lender
may Lake aciloa undes this Secilon 9, Lendef does nat have to do so and {3 mol undet sny duty or obligation 10 do so. It s
agreed that Lender {pcucs no lHability for nal vaking any or all astlons suthorized upder Gils Sectlon 9.

Ady amauils Sfsbwsed b% Lander updee this Seetlon 9 shall bacomt additjanat deby of Borrower apgused bz this Sgull
lesteument. Theze arsounts shall bear loteiess &t tha Nolo rate front the datd of disbursement and shall be payable, with $u

terest, upon notlee from 1ender 10 Botrower requasting payments .

1¢ this Scourlty Instoument {5 on a leasehdld, Bojrowet el comply with Q) the provisions of e Jease. Jf BOrOWs
sequles Fec vile to the Propsity, \e Jcasehold and tho fee Gie shall notmerge untess Lendet 55(«“ 10 the tncr%c; T wieltlng.

10, Mongage Insurance, If Leoder rac‘ulu:d MoMgaRe Jnsuranke 332 condltion of making G Lo, Bomowdl shall pay
\he premiums fegulsed fo maintatn the Motlgaga lnsutae I effedts 10, for zay reason, the Morgage [nsurdfee (QUEazs
requited by Lapdeg ceases (o be avajlablé froni the mosigage fosurer that proviowsty provided such tsurarse and Botrowed was
required to make separately designated piyments loward the premfums for hiorigdge Jnsurancd, Botowes shalf pay the

remlums Tequined lo obtala coverags subdianthally eq:{lvakm 1o U Mongsge [RSUEARCS proviowsly (n chect, &1 & cost
subsiantially equivaieot fo the cost to Barrower of the ongaﬁ frsurangs previously In eftect, from a allemite MOREIZe
{osueer selected by Lendes. i tubsunitally equivalent Morlgage spance coverage b nat syailablo, Borrower ghall cantliye (o
pay to Lendor the aovount of the sepanately dssigfated payments Ut wers dus wieo the LYRIpoe coverdge ccased to b2 0
affzet. Londer will accept, use ard retain thess payrents es 8 Zen-tehupdabls foss peseive I fleu of Mortgig? Insuranca. Syt
Tas seservs shill be ron-tefindable, potwithse Ing the fact that the Loan 15 ultimately patd {n full, and Tander shalt 7ol be
tequired to pay Bosrower any Interest of carnings on such loss yevE, Lender ¢o0 00 ro:ag,er require loss res¢ive 3yTenls
Morigage fonirancs coversgs (ln the ansount and for the peitod thit Leoder requltes) provided by an {osures seleciad by Lender
agaln becomes avallsblo, 15 obisined, and Lendit requises stparaiely designated payments loward tho premivms fos Marigags
{asyrance. I Lendet yequired Morigsge Inturace 8% 2 €0 ilion of makiag the Loan aod Rotower wa fequired to mike
separately deslgnated paymenty (oward tho preivs for Morlgage Insutance, Botrowes shall pay o previlums requited (6
malnlaly Monigage Insurance In effest, or ta provide  pon-refirdable loss restfve, volit Lenddt's requltement for Morigaze
Jnsurance ¢nds U aecordance with any ‘Wittten sgreeient beliestt Porrower and Lender proviiing for shch (ermigation of uatll
lenn{gikl%\ (l}‘ !{‘Q\Jited by Applicable Law. Nothing 1o ®Js Sestlon 10 affects Borrawae's obligatian (o pay Interest 2 {he 1ate
providd e Noté.

Mortgaga [niuranes refnbuies [ender {or any er.m( that purchises the Note) for eepialn tosses It may Ineue 1f Dosgawee
does noj (epay the Loan 34 agteed. Borowss fs oota party [0 the Mort2ag? 1asVIaneo.

Morigage Insurcis avalysta thelr fotal gk on i sueh lasurance ln (oroe fromd time lo tims, and oy eniet tato
ageeements with ather parties that ghare of tiodify thelr rlsk, or teducg lositl, These agrétaients gre on teahs and condlilons
that are satisfsctory 1o the mortgage tnsurée ard the other gy (or pmletz 16 (hese agreements. These agreenenls {ay 1equlto
ha mong;ge fosuter to make payments wilng any sauscs of (unds that tha morgase Insurér may pave avallable (which may
foslude (orgs obtabied frost Mortgage tuurdee premiuams),

As a fesult of (hese ageeeniznts, Lendes, SNy g-ufchmr of ihe Note, another Insurer, any felnsures, any othét entity, o
any affilitie of any of the aregolag, may feseive (disectly of (ndﬁudl&mour\u that derive frof {of muight bs sharaetesized
a3) a portion of Bormower'$ payroents for Monf;gc Jasurance, in exchange 197 shatlng of modifylag e marlgags Inuzet’s
ik, or redutiug losses. If sish sgreoment provides that an affiliate of Leuder 1akes & sbuta of intarerts 18k In cxehangs for 3
shate of 2 preniums patd {0 the insuter, tha srrangenient {y often \erraed "caplive relnyurance.” Furthei;

{a) Any suth ngreements will tiol affect the amouhts thal Siorrower has ageced 10 pay fox Moriggs Insuranie, of
any othar terms of the Loan, Such agreenianld will nol Ingraase fhe amouni Borzower W 1 owe for Moslgage Lnsurancs
and (hei willwat cathile Borrower lo so

refund,
Any such agreeenis will nu{ affect (he 2ights Bortower has-{f m?’;\\hh respect fo the Morlgage Instirange
under [he Homeowners Prolection Ad of 1998 ot nny other law, These vigh maay {ncluda the ﬂm«eive cetialy
dlsclosures, {0 reg;ﬁt and oblaln sancellation of {he Morigage Lisyrance, fo haye (he herigaga ¢4 termpinated
antomatically, and/or fo vetzlve a retund of any dorigage Insurante prepilurs {hel were upearned sl the e of such
caneeliation or texnoioatlon,

" \]L’c :dssigument of Mis¢ellaneous Procecds; Forfelura, All Miseellaneous Prozedds are hereby assigasd 1 4od shall be
pald to er.

1¢ tha Properiy {5 damaged, such Misecllineots Proceads shall bé applied Lo restoratlon o gepafr of the Propeny, if the

centoratlon of répaif {s economically feasible apd Lender's securlly 13 not fagensd, During such repald and zestare lon pezted,
Lender shall bave UM& To hold such Miscellzneous Progerds wntil Lender has had an oppoitunlt 10 Jospect such Propinly
{o ensure the Work =n compieted (o Lender's salsfaction, provided that sueh tnspection shall B2 W ertaken promplly.
Lardgd may Jsa for the repali ozd tesosation in a slagle dlibutecment Of 1 2 sesies of progress J);ym:nu s he Work (8
completed. Unless an agresotent 1y auade In wilting or Appleabls Law riquireg Inteiest fo be pald on such MiscelAngovs

oeeeds, Leeder shall not be ﬁl’;}mmd lo §a Borower sny Inlerest of parnings on such Miscellancous Proceeds the
sestoration or reqalr Ig nol egona! oally feasible or Leoder's securlry would be lessensd, 1he Miscellneaus Proceods shtil b2
applicd to the surms secured bx this Sec\u:g Indtument, whether of not td due, with the eactss, 0209, paid to Borowts
Bhih Miscellancout Progeeds shall bo appli¢d fa the order ‘provided fog in Jection 2. .

In the svent of a total uklml:. Qestrucdan, or loss in valve of the Propedyy the Mitessnequs Proceeds shall be applies 10

the sumis secuted by this Seeurity nstnunent, ‘whether or 1ot thea due, with the EXCo85, Jfany, pald ta Bofrowss

Jn the cvent of 3 panial taking, destruction, ot 1053 In valuo of the Propeily {a which tio falr matket value of the Fropzcty
Irnediataly befora the partial lakinﬁ. destovction, of foss in value 1s equal 10 or greater Lhan thé amount of ths atins seevred by
(his Security Tnstrument Immelately tefora 1he pattlal Giklng, degtruction, or 1548 I value, unless Borrowset and Lendet
athervlse agiea In VAIDR, the swns secured by s Secutity nstrument shalf & yeduces by the amovnt of the Miscellancous
Proceeds maliiplled by tho following frastiont 6:) the total amoVAt of Lhe sums socured imavedlately befora the partial King,
dumc;lou, of loss in vatue dlvidid by (b? ¢ {alr market value of the Property {rmediatcly bofore (it parita) Laking,
destructton, of Toss In value, Any bilancs ‘shali be pald 10 Borrower.

Jqn the cvsl of a partiaf bking, deslruction, &¢ 1058 1n valuc of the Propny In which the falt mazket value of the Propeny
{mrcediately befote tha partial { , destauction, of los In vilue 18 1eag than the amoust of tha sums sesysad taely
beforc the periial takiag, dsstoution, of Toss (n valug, unjess bogrower end Lepdes othrwlsd sgies In writing, 0o
Miscclizntous Proceeds ahafi be spplled to the sws czcured by this Securlly lostumsnt whether or not the $ims ate then duz,
§OUTH CARDHNA Skt Famtly~Fannls Has/Fredsiz M1e URIFORM INGTRUMENT Form 303% Y01
Bartnt Syttrd, W $6 Ca A MR RN 1SE LR a 5 9 erpp et 7pritl -
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1t e Property s abandokd by Rarsawer, or if, afier patice by Lerdes 0 Bortower thst the Oppoding Pa:rly' mﬁa; defined
i tho néXs $tAtence) offers 19 make #n avard to se1lle 2 elalm for damages, Borrower falls 1p respond to Lender wi 30 days
aficy the date the notice 18 glven, Jander §s authorizad 1o collect and agply Uis Miscellaneaus Proceeds elhes Lo resloration or
Tepalr of the Propety or 10 (he sum3 gecured by 1his Secyrliy Instnumsnt; SYREWT 07 ot then due,  “Opposicg Pajty” means

2 Arty that owes Bortower Miscellansads Pro¢ezds or the party agalnst whom Borawer hat a tight of action In regard
to Migeellancous Proceeds.

Bomower shall be ia defayll If any action or proc¢eding, whether ¢lvit or ctiminal, 15 begun that, n Lender's Judgment,
<couls tesult In forfeltire of ths Property or othér taterie impairment of Lender's intesest In the Prapsrty 0 13 under
(his Security lostrument,  Borrower can e sch a defaply and, H acooleration bas osdutred, Telnstate as providad Sectlon
19, by c4uding 1be action or puogeeding o %o dtrrmleeed Wih 3 rling that, In Lender's Judgmeal, preciudes forfeinuee of Ui
Propetty or other maigrisl bupalewal of Leodor's Lnterest in (o Praperty or rights ¥y (his Security Instiunént, ‘The
wa % of spy Bwad OF Slalm for dumaged thl s1¢ atliibutable to the fmpatrment of Lender's Intecest b the Properly aré
ereby assizned and shall be pald to Lendst, )

Al Miseellancous Procecds that are ndt Applicdl o sestoration or tepalr of the Proparty shall ts spplled In the oxdes
provided for in Scetion 2,

12, Borrower Not Released; Forbearance By Lender Not & Walver, Bxtcasion of the tinw for payment or modlfication
of aniontization of the sums secuted by this Security Instrument granted by lander to Hotrowd? of 85y Succensor Ut Intersds of
Ronower shall ot oparais fo 1¢leass the lisbillyy 0f Borrower ur any Sucvessors fn Interest of Borrower, Lender shall not bt
required to comumance procesdings sgainst any Successor 1n Intcrest of Bomewer or 1o 1efuse (o sxtend tims for paymsnt Of
otherwite prog)fy amartizatlon of the sums sceured by thls Scourlty Indtiument by reason of any dentand mage by lhe °f,'§l""
Homowét of any Suosessors In Jalerest of Bonower, Any forbearenca by Lander in excrelstog eny fight of femedly Incloding,
without itmitadon, Lendec's socepancd of pa(mcnts fiom (hird persans, entltles or Sycectsors i atcceat of Bofrowet oF 70
amounts less than e amount thest dudy shall riol bo a walver of of preciide the exerglss of an&}rlshtor remedys

13. Jolnt and Several Labililyy Co-si;nm; Guccessors angd Assigos Bound. Borower covendnts and agieed thal
Borsows's abllgations snd Habllity shatl b2 jolnt end several, However, any Barrowsr who co-signs ihis Securily Indauient
Bul docs not execut? the Note (@ oo aer'): (A} 15 co-lgning this Secusity nstramnent only (0 MONg3 T' grant andt convey the
Cosslgner's Interest In (he Property under thy {43 of this s«»ﬂ Tatsviment; (o) 15 not psrsonally obligated to pay tho surms
sécured by this Seeurity Instumenty and (o) agrest (Al Lepder and any othiet Botrowst san agtes 10 exténd, modily, forbear or
make any sccommodations with y¢gird 1o tho tennd of this Sccurity Instraoient of Gie Note syithout the co-SIEALES ConsEnt.

Subjeet 10 the proviskons of Sestion 18, eny Sucedssot In Inerest of Borrowet who sssunes Borrower's obll alions under
this Sceurity Insteunient Tn witing, and s @ roved by Lender, shatl oblaln all of Borower's rigns and beneflts prder s
Securlty fostrument, Borrower shall ot b2 ¢ eased fiom Horrower's ablizations and {iabilfty ueder this Stevaly Insirumeat
unless Lepder agrees to such eleasain wiltlag, The covenmis dnd Agrosments of this Secvrlly Instrvmeat shall bind {axcepl 83
proyiaey in Seatlon 20) and benefit the succesdars and assigns of Lender,

14, Losn Gharges, 1angst iy charge Dortower fees for services performed In copmection with Bortower's defaulr, for
the pirpase of protesting Lendes's fnterent the Propesly and rights URdst this Securlty Inseument, frluding, bt oot linited
1o, auomeys’ foes. propérty Irupection ard valoatlon fe¢, In regand 10 any olher fees, the absence of express authorily in this
Scourity Insirument to charge A speelfia fee 16 Botrowes shall not b construcd a3 a probibitien od the charglog of sich fee.
Lender may 0ot charge fees that are cxptessly prohibited by this Seeurity lasirument o7 by Aprucablo LA,

Tf tha 1,030 I sublect 10 & 14w which sels maxinim loag charges, and that Jaw §s finally Intcpreied 59 that the [nterest 07
oiher 10N chatges collecicd of to & enlleeted n conngelion with the Lot exc¢4d (he permiited Hahs, thea: (:? :uav sush foan
charge shall b Toduced by the amount nectssa?' {6 yadues lho chargs 10 the pemmilicd lmil; and (b) any SUIY SeRcy collecied
{rom Borower which excecdsd pentilficd limits will b¢ refunded Lo Torrowet, Lender 1may ehoosa ta maks this refund by
redusing the tinelpal owed undét {he Mole or by making a direet payraent 1o Bortower, 10 8 refund reduces princtpal, e
seduction will be figated as & patthi prepayment withoul any preg;ym:nt charge (wheter or pX 8 prepayment chargs 1y
pravided for under the Noto), Bortowes's arceplancs of any sych 1efurd made by direct payment 1o Rorrowar will constituig &
{vaiver of any right of actlon Bartoter milaht hava arising out of such overchargé,

15, Nolices, All iolless given by DOQWer or Ferdet In conneetion with this Sequsfty Justrument raust be in wiltlng,
An{' actlee fo Borrowet In conpection with (s Security Tnsieuént il b deemad (0 have been piven 10 Batrower when
malied by fir} class vaall of wheo sctually delivered to Borowsr's noftce address {f semt by olhgr means, Nollse 10 any ona
Borrawer shall contituta natlsé (¢ ll Borawess unless Appllcabls Law expressly requices otherwise, The notics address shall
T the Properry Address unless Borovies has desizniled’ a substinns colice Addicss by rotks to Lepder. Bomrower shall
prempily notlly Lerder of Borrower's change of addiess, If Lander specifies a proweduro for 1eporiing Borowor's change of
address, then Borrower shalt nn!( 1eport A change of address {hsovzgh thal spicified precedute. Therg m:g be only ons
detignaicd notica addsese vader thls Seevrdty Instnument at any ong time. Any potlse 1o Lender shall bs gived Oy delivering it
or by malllng it by first chss malt to Lender's addiess elated hiereln unless Lender has designsted enciher 2qdieds by miles to
Borower, Apy notice n connection wit thls Secelly Tnstrument $hall pot be desmed 10 have beef glven (6 1énder vl
sctuglly recelved by Londen If any pollee required by (his Sesurity Inslrvmoent s alsq required under Applicatle Law, the
Appileabte Law zequiremncnt will saus? the correspdnding requirement uades this Securdty fnslrvfent,

16, Governlug Lawj Severab] lly& Rules of Constructions This Sec\n{t% Jostrumest shail b goverkd by federal faw
and the 1aw of the Jurisdiction i whish tia Propsily Tt located. Al slghts 2nd obligations contalned 1 this Seeurily Instument
aro kubjit 0 Any wquirements and ldtations of Appllcable Lavr. Applicable Law might explichly or tmplloitly allo the
parties to sgres by contract or it miight be silent, but sih slience shall not b2 coniryed asa prohibiion against agrecment bg
e ract. It Ut evant shat any proviiion or olsuso of this ‘Seeuslty Insteument of the Note confilcty with Applicable Law, suc
ccmmui shall nlo{ aHect other provislany of this Securlty Insioument of \he Noie whith ¢da be given effest without e
confiicting provision.

As u?ed in tis Seewrity Instrpments (s) words of e masculing gendse shall mean aryd Inslude comesponding naiies
viords or worde of the femlalne gemders (o) words i the singulac ehall méan snd Inelude the pludl and Vive verss; () the
word “may* gives Tols discretion withoul mer abllpation to L3ks any eetlon,

17, Rotrower's Copy, Botrower shall be glven ong copy of the Noto and of 1his Securlty Jasiument.

18, Tramfer of the Proggny or n Beneficlal Interest In Dorvower, As used tn s Secllon 18, “Intersdy i the
Properiy” maps an fegal or pepcfichl intridy fn the Propeity, including, bt not Himhied 10, those benefictal Iateresis
Transfereed fn a bond for dicd, coutract tor deed, Installment s2l¢$ cOntract DT CsCIOW apteement, the tntent of which Is the
teansfer of ille by Borrowet #1 & fulute dato 10 3 phpvhaset.

1¢ a1 or any paqg of tho Property oF Apy Interssl In e Property Is zold or teansferied {or H Barrogye! {s oot & matural

1300 and a beraficlal inferest ln Bortower 14 sold or traasfesred) without 1Ander's prior writien conteat, Lender may tequite
ymedlate payient I full of ail dunls seoured bﬁ;hi; Secyrity Instrument, However, tls optlont $hell oat ba oxerelsed by
W,

Lender I such exeralss is prohidiled by Applicable X
Tt Lender caci¢liss thlr option, TAr¢r hall glve Borowet natica of acssieration. The noifce shall ptovide & period of

fiof {ess than 30 days [rom tho dat e police §s glyen {n sccordanse with Secilon 15 withia whieh Bartower must pay a1} surns
secured by thls Sceurity Snstrurant. 1f Borvowét falls ta pay Gigds sums inar 1o the expicalion of this piicd, ndes may
invoke any r¢medios peynited by {his Ssedriry Instrumeat without further notice of demand on Borrowet,

19, Torroner's Right to Relntlate After Accdlevation. 1f Borrower meels sertaln conditions, Dorowe¢ shull have the
ﬁfl\l 10 have enforcement of this Seawpity Insnidient dlsconlinutd 2} any tume pilot {o the carileat of: {3) five days bafotg sale
of the Propeny pursiant 1o Seclion 21 of this Seeunty Instrumént (b) Such oU¥F perlod 8¢ Applicabte Law might ypeclfy for
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& cermination of Doriower'y sight 1o relnsudtes of 4 entry ofa judgment &nforolng tls Securlty Insteument,

e e Ve y e chsm thls Sccurity Inshument nd

ag default of ny other covenants of agreementt) o) pays all expsnd
] rable atiomeys' {ec3, propeny Inspestl

{ntereat In the Pmp:my ad o

116 16 Assure thit Lender’s {nlefest in the Peoperty

&4 by this Secuyity lastoumer sl

nsed 18 ons Of

ste thit Borrowers (2) pays Larder afl swme which thea Would
gczeleration Tagd oscurred; (B) cures
enforcing this MU{I!H&!IWN. fnel

fesy, and other fezs Incutred for the pupote of prolecting Lender's

lastiunent; and (3) takes such acuion @2 T.eoder may réasonably requ
tights urder Wit Secvrity Instrameal, ad Tortowet'a obligalioh to Y
continug Wiwbangtd, Leoder riay Tequire that Borower By sueh 1€
followlng form, as seiected by Jangsti (a? cathy (b) money ordert

calbltr's cheek, provided any sk check

not apply 14 (he caso of 1cceleration upder Secton 38,

90, Sale of Note) Change of Loan Bervicer) Notkes of trlevance.
whh (s Sesurlty [nstatniéns) oan be £0ld ane of Hioze tunds syithout Bf
{n thé entlty (known as the Lot Servicar™) that colfests Perlodlo Pa
arA perforois other mONEIEE lost sarvicing obligations under the Nol
alto Might be one or mofe DARZES of the Loan Servicer unrelated 10 @ wala of the Noto. #f theo 16 8 <h
Servicet, Bortowet Wi be glven wailten Toitco of the ¢ange whieh will suats tho rante and address of Ute meW
1o address (o which paymsrts snould be made gnd any ofher infarmstion
Lapsfec of serviohtg, If the Nate s sold sed thereaitét the Lowm I8 serviced
Ned#, ths monigage load servislng oblfgatlons to Boniowte will remsln with

Loan Strvicer ard ar2 nat sstumed by the Note purchayer undess ofhienwird prov! th ,
' ; ¢ Judicht getion (ss élther an fndid

0 thls Security [nstnument of that aile}ges HEi
"Ms S&urity Insttument, volll sycb
+ with he requirients o

Neithet Borrawer nor Lerder 1may ecommence, join, ar b jolped 1o &n
the member of & atass) that aslses from tha other pany's astlons prsuant ¢
othic patty has braached any pravision of, or any dul( awed by 12850,

veq In comptians

breach and afforded the other party harclo & reasomble gﬁ“”" aher the plving of aus
] tion con te fakeq, hat

paragreph. The totle of ecceleration d 9 partuniiy fo cure glvén lo Borrowef puisuiit to

Lender hyd notified the othar gAY {with such notike

Appileable Law provides & 1inse F“ o4 which must elapse
be reasorable fof putposes of this

dus undet
0g, bul nat Hmlled 10, 18260

the 4umy S
imtiement sume and Ex
(o) ¢Enified chetk, chegk, ueasurer's eheek of
dravm Upon &0 jnstitution whoss Jeposlts are lnsured by 8 federdd xgen:g&

[
TnsuUmenity of entityi of (d) Blecttonio Eundy Transfar, Upon inslatsmet by Borrower,

obligitlons scoured hereby i)} rematn Pulfy zffective as i 1o 2ccelention had occuired, HoweYer

4he Note or & parilal
lor nottes 10 Bormowee, A sila migh
ety Guo uodes the et and this Securlty

1e Law. Theed

s of the Loan

fore certain 48

803-786-8452

v, thhs Stcyrity Inttrumment, and Applicad!

his Securit
thin right (o

tptecest In
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Thosa carditiens
Notes 18 if n0

& Incured I
on ard valugtion
s yndér this Seerily

mots of Lhe

Tniyument
relnstate shall

the Note (togethst
| teqult {n a change

Tratgunient

an Sérvicer
¢

RIESPA roqultes {n eodnesiion with & nollez ©

b&a Loan Services othet than the PU

roheser of Gie

¢ Losan Serylces ot ba tnaforred 124 succesiof

Wed by (he Noto puishas

gual Htighns ot

ortQWer of

f Segtlon 15) of such atleged
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To: Mr. Joshua S. Whitley
Attorney at Law
Columbia, SC 29492

From: Michael C. Watkins, Court Reporter
5116 Cressingham Drive

Indian Land, SC 29707

Darlene Dean as Personal Rep. of Louise Porter
vs. Heritage Healthcare of Ridgeway, LLC.
November 15, 2012 hearing, 8 pages @ $3.25 =
$26.00, plus $5.15 postage, for a total of
$31.60.

Payment is due upon receipt.

Michael C. Watkins

Court Reporter
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June 2, 2013

Mr. Joshua S. Whitley
BB&T Plaza, Suite 215
Charelston, SC 29492

Dear Mr. Whitley:

I received inquiry from the Clerk of Court of
Appeals via my supervisor, Ms. Desiree Allen,
concerning a transcript in the appeal of Darlene
Dean, as Personal Rep. of the Estate of Louise
Porter vs. Heritage Healthcare of Ridgeway, LLC. I
understand there was a transcript request letter
dated March 7, 2013 mailed to me, I either did not
receive the letter or just misplaced it. Enclosed
please find the transcript, and I apologize for the
mix-up.

Sincerely,

ik

Michael Watkins
Court Reporter

CC: Court Administration

Clerk of Court of Appeals
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STATE OF SOUTH CAROLINA
COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD
2012-CP-20-00128

Darlene Dean, as Personal Rep. of the Estate of Louise Porter
vs.

Heritage Healthcare of Ridgeway, LLC, et als.

Winnsboro, South Carolina
November 15, 2012

Before the Honorable Ernest Kinard

APPERRANCES
For the Plaintiffs: John D. Kassel

For the Defendants: Joshua S. Whitley

Reported by: Michael C. Watkins

Official Court Reporter
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THE COURT: Somebody has a motion?

MR. WHITLEY: Yes, sir. We have a motion to compel and
a motion to stay discovery, a motion to compel arbitration,
he has a motion to compel discovery which I think will be
determined based on your decision on the motion to compel
arbitration.

THE COURT: All right.

MR. WHITLEY: We're ready to proceed if you are, Your
Honor.

THE COURT: I'm ready.

MR. WHITLEY: Your Honor, we've filed a motion to
compel. We have an arbitration agreement signed by the
daughter and the personal representative of the estate of
Darlene Dean. The plaintiffs have made several arguments
why our motion to compel arbitration should fail. The first
is they say the material term is missing under the Grant
decision of the Supreme Court because the arbitral forum is
unavailable, further on Exhibit D that's not true. First,
the agreement doesn't say that you must use the Triple A —-
the Triple A is the forum —-— the agreement doesn't say you
must use them, it just says you need to use their rules.
Secondly Triple A per their own exhibit, Exhibit D of their
memorandum, they'll accept arbitration such as these if this
court orders arbitration. So it's not true to say that the

material term is missing because the arbitral forum is



O 0 ~N o o W NP

I T S T T N S S S R N o R o S ol el s
s W N P O W ® Ny s W NP O

missing. They next say there's no interstate commerce. We
had made this motion and the agreement is made pursuant to
the Federal Arbitration Act. As this Court is well aware
our courts, the Fourth Circuit and the Supreme Court,
greatly favors arbitration agreements made pursuant to the
Federal Arbitration Rule. They've cited a case from I
believe Judge Goldsmith where he decides against -- that
there's no interstate commerce, however there's an opinion
out of the Court of Appeals this summer reversing the trial
court that denied a motion to compel arbitration and it
gives us great guidance on how to determine if interstate
commerce is involved which it clearly is here. The Court of
Appeals says you look to the agreement, you look to the
complaint and you look to the surrounding facts, all three
demonstrate interstate commerce. And I can expound on that
if Your Honor deems it worthy. But first the agreement
itself says the parties understand interstate commerce 1is
involved in nursing facilities. The complaint the
plaintiff's have filed against an out of state corporation
which demonstrates interstate commerce. And third we filed
an affidavit of the administrator demonstrates all of the
interstate commerce activities that are involved in the
nursing care of the plaintiff’s mother. Finally they said
we have waived —-- in an interesting argument --— they say we

have waived the right to compel arbitration, and they cite
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one case which I'll look for the name of it, but they cite
one case which is a Judge Henry Floyd when he was a Cifcuit
Judge case where Judge Floyd found you've waived your right
to compel arbitration if you've waited 2.5 years in
litigating the case and suddenly moved forward. We filed
our motion to dismiss and compel arbitration in lieu of
filing an answer, we haven't waived any right. The first
opportunity we could move to compel and to dismiss the
plaintiff's case was within the 30 days and we did just
that. So that case that says if you procedurally move for
2.5 years litigating the case it's too late, you've waived
your right to compel arbitration is just not applicable in
this case when we filed it within 30 days of their filing
their complaint. So as Your Honor knows because this
agreement is made pursuant to the Federal Arbitration Act we
pelieve it's highly enforceable, courts have in a progeny of
cases that show that the arbitrations made pursuant to that
act are greatly favored by the courts and we would ask you
to dismiss their lawsuit and compel arbitration.

THE COURT: All right.

MR. KASSEL: Please the Court, Your Honor? John Kassel
representing Ms. Dean who 1is a personal representative.
This is a nursing home case, Your Honor. Ms. Porter, who
was a resident at Heritage Healthcare of Ridgeway, South

Carolina, entered into that facility in 2007.
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THE COURT: Well, you filed a brief and as you recall
I'm faster than the average reader.

MR. KASSEL: Okay. So you have the brief?

THE COURT: I don't have it with me out here but I
received it yesterday and I read it. You made one point
that he didn't touch on it seems like, it had something to
do with time limits about arbitration entered before or
after something occurs.

MR. KASSEL: Right, Your Honor. That goes to the
argument about that the forum has failed. We have
essentially two main arguments why you shouldn't compel
arbitration. One is there is no interstate commerce SO the
FAA doesn't apply and he doesn't comply with the South
Carolina Act so there is no arbitration, and I would like to
address that too. But the forum fails, and if the forum
fails then there's no arbitration agreement and that has to
do with what Your Honor just asked about.

THE COURT: I'm just showing you I can read.

MR. KASSEL: What's interesting to me is that this lady
went in in 2007 and he they asked her family to sign this
arbitration agreement iﬁ 2007. Some four years before that
in 2003 the Triple A said you know what, we're not going to
arbitrate anymore these cases of personal injury or wrongful
death where you have a pre-dispute arbitration loss that

somebody signed. If you want to sign one of those things
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after somebody gets hurt or dies we'll do that but we're
making a special effort not to do that anymore out of
certain notions of fairness, that was in 2003. My friends
at Heritage Healthcare of Ridgeway never changed their
contract, never changed their position and they presented
this arbitration provision that could not be fulfilled by
the Triple A, and they chose the Triplé A and now they want
the Court to undo it when they should have created something
different but they didn't.

THE COURT: 95 percent of the time I send it to
arbitration but I'm not going to send this one, but I'm not
doing it on interstate commerce, I think you've got a good
argument on that. I'll let you argue, fair is fair, I'm
just telling you how it looks. And the reason being
wrongful death actions are not something that's arbitrated
one, two, Triple A doesn't take them. I recognize you say
they will take them if I order them to take it but that's
not "we're going to do it," that's the cut to the bottom
line, but I'll listen to you.

MR. WHITLEY: Judge, I think that's perfectly
reasonable and if I can offer one thing. The Grant decision
is the one that states if the forum 1is unavailable the
arbitration agreement fails. And if you read the clause in
Grant it said that —— I think it was the NHIA shall

administer the arbitration. Because they were unable to
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administer the arbitration it failed. Here our agreement
does not state that Triple A should administer, it says find
a close arbitrator —-

THE COURT: By the rules and regulations that Triple A
does, I recognize that. I'm still going to rely on Mr.
Kassel with his great experience to draft an order that is
sustainable on appeal, right?

MR. KASSEL: Yes. I will do that, Your Honor.

THE COURT: Plus all he wants is a little money,
whether it comes in arbitration or at trial he doesn't care,
mediate it.

MR. KASSEL: And the order is based on Your Honor's
ruling forum failing.

THE COURT: That's right.

(End of the hearing.)
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I, the undersigned, Michael C. Watkins, Official Court
Reporter for the Sixth Judicial Circuit of the State of South
Carolina, do hereby certify that the foregoing is a true,
accurate and complete transcript of record of the proceedings
had and evidence introduced in the trial of the captioned
case, relative to appeal, in the Court of Common Pleas for
Fairfield County, South Carolina, on the 15th day of
November, 2012.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

June 2, 2013

N

Michael C. Watkins
Court Reporter
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SMYTH WHITLEY, LLC

ATTORNEYS AT LAW

VIA EMAIL & U.S. MAIL

The Honorable J. Ernest Kinard, Jr.
1121 Broad Street- County Courthouse
P. O. Drawer 1707

Camden, SC 29021-1707

Re:  Darlene Dean as Personal Representative of the Estate of Louise Porter v.
Heritage Healthcare of Ridgeway, LLC, Uni-Health Post Acute Care-
Tanglewood, LLC and UHS Pruitt Corporation
CA No. 2012-CP-20-128
SW File No. 10015.0013

Dear Judge Kinard:

I' am in receipt of your law clerk’s correspondence related to the Defendant’s motion to
reconsider in the above-referenced matter. I thank you for your kindness and your clerk’s
kindness in the communications related to our failure to file our motion with your
chambers pursuant to Rule 59(g). We appreciate the Court bringing this to our attention
and apologize for any inconvenience.

As you are aware, we did timely file the Motion to Reconsider pursuant to Rules 5 and
59(e) and, thus, satisfied the 10-day filing requirement. However, we frankly admit we
did not serve the Court within the 10 days prescribed by Rule 59(g) and apologize for that
oversight. However, in researching cases involving the application of Rule 59(g), we
believe the Court can and should nevertheless consider our motion to reconsider on its
merits and, in any event, must act on it one way or the other. See Jones v. State, 382 S.C.
589, 594 (S.C. 2009) (Supreme Court deciding appeal and reversing trial court even
though State Prosecutor failed to comply with Rule 59(g)); see also Coon v. Coon, 356
S.C. 342 (S.C. Ct. App. 2003) (holding that failure to comply with Rule 59(g) did not bar
an appeal).

Indeed, the Court of Appeals has held that Rule 59(g) is not jurisdictional and does not
deprive the Circuit Court of subject matter jurisdiction to decide motions to reconsider.
See Gallagher v. Evert, 353 S.C. 59, 63 (S.C. Ct. App. 2002) (holding there is “no error
in the circuit court's decision to decide the motion despite Gallagher's failure to comply
with Rule 59(g), SCRCP”). Thus, as this Court expressed its concern that it is without
the power to decide our motion to reconsider due to our failure to comply with Rule 59(g),
the Court of Appeals has addressed this exact issue and has affirmed your power to hear
our motion to reconsider. Id  Furthermore, because the Court of Appeals has found

Joshua S. Whitley
234 Seven Farms Drive, BB&T Plaza, Suite 215, Charleston, SC 29492
main 843-606-5635¢° direct 843-606-5633°fx. 843-654-4095°jwhitley@smythwhitley.com
www.smythwhitley.com



Rule 59(g) to not be a jurisdictional rule, we respectfully as this Court to forgive our
mistake and to decide the motion on the merits, as no party has been prejudiced in any
way by this oversight and the hearing is eight (8) days away.

I have spoken to Plaintiff’s Counsel Theile McVey, and she does not object to this Court
deciding our Motion to Reconsider on the merits. We are both willing for you Honor to
decide Defendant’s Motion based on the briefs but, of course, are more than willing to
appear for a hearing if you desire us to do so. We will await your direction of whether
next week’s scheduled hearing is still going forward.

Again, I apologize for any inconvenience and assure you it will not happen again. If I
can answer any further concerns, I would be happy to do so, and I appreciate your
consideration in this matter.

With warm regards, [ am,

Very truly yours,

Joshua S. Whitley

cc: John D. Kassel, Esquire
Theile B. McVey, Esquire



