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STATEMENT OF ISSUES ON APPEAL

DID THE TRIAL COURT ERR IN GRANTING SUMMARY JUDGMENT TO THE
RESPONDENT WHEN FURTHER INQUIRY INTO THE FACTS IS DESIRABLE TO
CLARIFY THE APPLICATION OF THE LAW AND THERE ARE GENUINE ISSUES
OF MATERIAL FACT WHICH PRECLUDE SUMMARY JUDGMENT ON BOTH THE
RESPONDENT’S CLAIMS AND THE APPELLANTS’ COUNTERCLAIMS?
(ARGUMENT SECTIONS A & B)

WERE THE ACTS OF THE APPELLANTS WILLFUL AND IN BAD FAITH WHEN
THEY DISCLOSED THE CONDITION OF THE PROPERTY AND OFFERED IN
GOOD FAITH TO HELP THE RESPONDENT REPAIR THE PROPERTY AND PAY
FOR THE WORK? (ARGUMENT SECTIONS C AND E(1))

DOES S.C. CODE ANN. § 27-40-440(C) PERMIT A LANDLORD OF A SINGLE-
FAMILY DWELLING TO CONTRACT WITH THE TENANT IN GOOD FAITH TO
COMPLY WITH THE REQUIREMENTS OF APPLICABLE BUILDING AND
HOUSING CODES AND MAKE ALL REPAIRS AND DO WHATEVER IS
REASONABLY NECESSARY TO PUT AND KEEP THE PREMISES IN A FIT AND
HABITABLE CONDITION? (ARGUMENT SECTION D)

IS THE RESPONDENT ENTITLED TO AN ATTORNEY’S FEE WHEN SHE
RECEIVED FREE LEGAL SERVICES AND WAS NOT CHARGED A FEE?
(ARGUMENT SECTION E(11))





STATEMENT OF THE CASE

The Respondent Audra Starnes commenced this action in North Greenville Magistrate
Court on September 7, 2021, alleging that she terminated her residential lease agreement (the
“lease”) to property owned by the Appellant Citivest Corporation, a South Carolina corporation
owned solely by the Appellant Craig Stoneburner. (R. p. 10). The Respondent also alleged the
Appellants failed to timely return her security deposit or pre-paid rent. (R. p. 12). She filed claims
under S.C. Code Ann. 8§ 27-40-620 and 27-40-410. (R. p. 13).

On October 27, 2021, Stoneburner, appearing pro se, filed an Answer and Counterclaims
for breach of the lease. (R. p. 17). On November 30, 2021, the magistrate transferred the case to
the Circuit Court in Greenville County on the grounds the counterclaim exceeded the jurisdictional
limit. (R. p. 17). The case was docketed with the Circuit Court on January 27, 2022.

On August 5, 2022, the Respondent filed a Motion for Summary Judgment. (R. p. 145).
Stoneburner obtained counsel, and on August 19, 2022, the undersigned counsel filed a Notice of
Appearance. (R. p. 279). The Motion for Summary Judgment was scheduled for a hearing on
October 20, 2022. (R. p. 7). On October 18, 2022, the Respondent filed and served a 52-page
memorandum in support of the Motion for Summary Judgment with extensive exhibits. (R. p.
280). The Appellants’ counsel was unaware of this hearing until receipt of the memorandum and
promptly filed a motion requesting the hearing be continued. (R. p. 334). The court held the hearing
on October 20, 2022, but allowed the Appellants ten days to file any opposition to the motion, and
then allowed the Respondent five days to file any reply. (R. p. 331).

On November 1, 2022, the Appellants filed an affidavit of the Appellants in opposition to
summary judgment. (R. p. 336). The Respondent filed a reply to this affidavit on November 7,
2022. (R. p. 340). By the Order filed November 17, 2022, the court granted the Respondent

summary judgment by way of a Form 4. (R. p. 1). The Appellants timely filed a Motion pursuant
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to Rules 52(b) and 59(e) to reconsider, alter, or amend the Order granting summary judgment. (R.
p. 356). The Respondent filed a reply to the Appellants’ Motion on December 13, 2022. (R. p.
369). On December 20, 2022, the court issued a Form 4 Order denying the motion for
reconsideration without a hearing. (R. p. 4). The Appellants appealed both orders by serving a
Notice of Intent to Appeal on Respondent’s counsel on January 4, 2023, and filing the Notice of
Appeal and Orders and Proof of Service with this court on January 13, 2023.

FACTS

The Appellant Craig Stoneburner’s corporation, Citivest Corporation, is the owner of 411
Rangeview Circle in Greenville County, which contains a single-family residence (“the property”).
(R. p. 11, 1 6). Stoneburner previously leased the property to a tenant for well over a year, but that
tenant was vacating to move to another part of the state. (R. p. 336, | 3-4). Stoneburner knew that
the property needed repairs, so he listed the property for rent on Craigslist as a “Handyman
Special,” (R. p. 336, { 5), and included in the written lease as a “Special Condition” that tenants
agree to provide appliances, heating, and air equipment if needed, and agree to conduct any repairs
and maintenance at their own expense as needed to keep the property up to code. (R. p. 318). He
also put in the advertisement that he would reduce the rent by $100 for three months for clean up
and repairs. (R. p. 86; R. p. 336, 1 5).

The Respondent and her boyfriend, Robert Cornwell, saw the advertisement and were
interested in leasing the property. Stoneburner arranged for them to visit and inspect the property
on March 3, 2021, with his present tenant, Joseph Graham. (R. p. 336, { 3). Cornwell took
numerous pictures at that inspection which they sent to Stoneburner prior to meeting with him in
his office in Columbia, South Carolina, showing the Respondent and Cornwell were fully aware

of the condition of the property prior to signing a lease. (R. p. 337, { 6).





On March 5, 2021, Cornwell and the Respondent met Stoneburner at his office to discuss
the property and sign the lease. (R. p. 336, { 3). Cornwell and the Respondent seemed enthusiastic
about the rental and fully understood the property was being leased in its present condition and
would need repairs and maintenance. (R. p. 336, 1 5). Both Cornwell and the Respondent executed
the lease on March 5, 2021, and on March 8, 2021, paid a $795 security deposit and an additional
$795 for the first month’s rent. (R. p. 337, 1 9; R. pp. 314-318). The written lease was for a term
commencing on March 5, 2021, and terminating on March 31, 2022. (R. p. 314).

After this point, the facts are in dispute, with each side stating their version of events in
affidavits and text messages filed as exhibits with the court.

On March 7, 2021, the Respondent and Cornwell notified Stoneburner they had the locks
changed on the property. (R. p. 92). On March 9, 2021, the Respondent and Cornwell discovered
the windows at the property were caulked shut, probably to keep heat in during the winter. (R. p.
99). Stoneburner told the Respondent and Cornwell they needed to un-caulk the windows. (R. p.
100).

Then, on March 15, 2021, the Respondent notified Stoneburner that the water pipes were
broken under the house and some of the electrical outlets didn’t work. (R. p. 101). The Respondent
acknowledged in text messages, “I know you [Stoneburner] didn’t know about these issues until
now.” (R. p. 104). Stoneburner’s initial reaction was to ask Cornwell, who represented himself to
Stoneburner as a “handyman,” why he could not fix some of these issues. (R. p. 103). However,
after the Respondent replied that this was beyond Cornwell’s capabilities, Stoneburner replied,
“Let’s try to find someone that is a reasonable professional handyman,” and “I do want it all fixed
just like you do.” (R. pp. 104-105). Stoneburner even suggested that the Respondent check the

roof for leaks as well because Joseph Graham, the prior tenant, said he fixed that too. (R. p. 105).





Stoneburner asked the Respondent to find a repairman to do what Cornwell could not do and said,
“I will work with him!” (R. p. 105). Stoneburner also asked the Respondent to “break each thing
down price wise if you like.” (R. p. 107).

Between March 15 and 16, 2021, the Respondent supposedly attempted to contact and
arrange for contractors to come out to the house and give repair estimates but was unsuccessful.
(R. pp. 107-108). Stoneburner offered to help, noting that handymen are not very dependable these
days, and texting, “I’1l try to help you cause I want [the property] safe and in good condition.” (R.
p. 110).

On March 17, 2021, the Respondent gave Stoneburner the number of a handyman she had
contacted, but Stoneburner never heard back from him, and told the Respondent and Cornwell he
was “trying to get someone else to help yall.” (R. p. 111). The Respondent replied, “We believe
we found somebody, he just came by and looked 20 minutes ago.” Stoneburner responded, “Give
me his name and number.” (R. p. 111).

But on Saturday, March 20, 2021, the Respondent abruptly changed her tone in text
messages with Stoneburner. She texted Stoneburner, “Craig, we have an urgent situation going on
that we need to talk about.” (R. p. 112). Later that day, the Respondent texted “the house is
uninhabitable to live in. We have had multiple professionals come out and look at it and all of its
issues and all say [that] the house needs to be condemned.” (R. p. 113). Of course, the
Respondent’s statements about what “multiple professionals” said is all hearsay and the
Respondent fails to offer the court any repair estimates or affidavits from these professionals about
the condition of the house. In the same March 20 texts, the Respondent falsely told Stoneburner,
“you aren’t willing to pay to have any repairs done” to the property, and asked Stoneburner for her

money back. (R. p. 113).





In response, Stoneburner provided the name and telephone number of his contractor, Tyler
Jackson, whom Stoneburner said would “get the elec, plumbing and roof checked and fixed.” (R.
p. 114). Later, Stoneburner wrote, “I’m going to pay [Tyler Jackson] for the things that need to be
done but Robert [Cornwell] needs to show [Tyler Jackson] so I can get it done.” (Emphasis added).
(R. p. 117). But the Respondent and Cornwell were not able to meet with Tyler Jackson that day,
so Stoneburner, the Respondent and Cornwell agreed ask Tyler Jackson for a meeting the
following day. (R. pp. 118-119).

However, the Respondent apparently changed her mind and a meeting with Tyler Jackson
never took place. On Monday, March 22, 2021, the Respondent texted Stoneburner a threat that “I
am at the Codes enforcement office . . . give us our money back or | will have the property
condemn[ed].” (R. p. 119). Stoneburner asked if the Respondent had called Tyler, but the
Respondent told Stoneburner that she had “already filed for the house to be inspected.” (R. p. 121).
An exasperated Stoneburner replied that the Respondent was in default under the lease and that he
would attempt to relet the property, requests the keys, and attempt to find a new tenant. (R. p. 123).
The following day, March 23, 2021, Stoneburner texted Cornwell asking one final time if he and
the Respondent had decided to no longer rent the property. (R. p. 125). “Have you left the keys
over there or will you if you are no longer interested?” (R. p. 125).

On March 24, 2021, having received no reply, Stoneburner texted, “I assume you are no
longer interested, | will try to get [the property] rerented!” (R. p. 126). The parties then exchanged
text messages with the Respondent demanding their money back and threatening to file a lawsuit.
(R. pp. 126-131). Stoneburner also stated he would pursue legal action “for breach of contract and
damages until [the property] is released” and asked for the keys to be returned and the

Respondent’s present address for service of process. (R. p. 131).





Also on this date, according to the Respondent’s affidavit, an officer from Greenville
County Code Enforcement inspected the property and posted a notice of code violations. (R. p.
43). There is no affidavit from the officer in the record, but only a picture of what the Respondent
states was posted on the property. (R. pp. 83-84). The Respondent did file certified copies of the
code enforcement records. (R. pp. 147- 278). Several of the items listed in the violation — the trash,
rubbish, garbage, and weeds — fall with the scope of responsibilities the Respondent agreed to take
care of under the terms of the lease and for reduced rent. (R. p. 318). For the other items,
Stoneburner had a contactor ready to repair at his expense. (R. pp. 117-119; R. pp. 337-339, { 12-
17).

On March 27, 2021, the Respondent texted Stoneburner, “You do know that we still have
a lease with you and you are trying to find somebody to rent out the home.” (R. p. 132). By that
time, Stoneburner had hired another contractor to repair the property and texted the Respondent
and Cornwell on March 31, 2021, about continuing to lease the property as “most of the work that
you agreed to deal with is or will be completed.” (R. p. 132-133). Stoneburner the repairs would
include, “Elec box, plumbing, roof, painting touch ups, molding on around the floor, hand rails.”
(R. p. 134). After asking the Respondent if she would like to meet with the contractor, she replied,
“We are meeting him tomorrow to look but I know the house isn’t up to Code.” (R. p. 137). The
next day, April 1, 2021, neither the Respondent nor Cornwell showed up to the meeting. (R. p.
139). “Robert, he waited an hour and nobody showed so guess you are not going to follow through.
Sorry, I tried!!!” (R. p. 139).

On April 15, 2021, the Respondent texted Stoneburner a copy of her attorney’s letter to
Stoneburner, dated April 9, 2021. (R. pp. 140-144). Stoneburner states in his Affidavit that he did

not receive this letter because it was sent to two different addresses, both of which were incorrect.





(R. p. 339, 1 18). Based on this the texted picture of the letter, Stoneburner mailed the Respondent
a Security Deposit Transmittal Letter on April 30, 2021, addressed to her last known address and
which was returned to Stoneburner. (R. p. 339, 1 18).

The Respondent subsequently files this civil action and the case proceeded as outlined
above in the Statement of the Case.

STANDARD OF REVIEW

When reviewing a summary judgment motion, this court applies the same standard that
governs the trial court under Rule 56(c), SCRCP. Fleming v. Rose, 350 S.C. 488, 493, 567 S.E.2d
857, 860 (2002). Under that standard:

summary judgment may be rendered only when the pleadings, depositions, answers

to interrogatories, and admissions on file, together with the affidavits, if any, show

that there is no genuine issue as to any material fact and that the moving party is

entitled to judgment as a matter of law. Additionally, it must be shown that further

inquiry into the facts of the case is not desirable to clarify the application of the

law.

Folkens v. Hunt, 290 S.C. 194, 196, 348 S.E.2d 839, 841 (Ct. App. 1986). Additionally, “[a]ll
ambiguities, conclusions, and inferences arising from the evidence must be construed most
strongly against the moving party. Even when there is no dispute as to the evidentiary facts, but
only as to the conclusions or inferences to be drawn from them, summary judgment should be
denied.” Nelson v. Charleston Cnty. Parks & Recreation Comm'n., 362 S.C. 1, 5, 605 S.E.2d 744,
746 (Ct. App. 2004) (internal citations omitted). If the parties “vehemently dispute the inferences
and conclusions to be drawn from the undisputed facts,” that establishes that summary judgment
is not appropriate. Montgomery v. CSX Transp., Inc., 376 S.C. 37, 54, 656 S.E.2d 20, 29 (2008).
When determining if any triable issues of fact exist,

the evidence and all reasonable inferences must be viewed in the light most

favorable to the non-moving party. Moreover, since it is a drastic remedy, summary

judgment should be cautiously invoked so that a litigant will not be improperly
deprived of a trial on disputed factual issues.
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Englert, Inc. v. LeafGuard USA, Inc., 377 S.C. 129, 134, 659 S.E.2d 496, 498 (2008) (internal
citations omitted).

In 2009, the South Carolina Supreme Court clarified earlier confusion about whether a
scintilla of evidence is sufficient to defeat summary judgment. See Hancock v. Mid-South Mgmt.
Co., Inc., 381 S.C. 326, 673 S.E.2d 801 (2009). In Hancock, the Court held that “in cases applying
the preponderance of the evidence burden of proof, the non-moving party is only required to submit
a mere scintilla of evidence in order to withstand a motion for summary judgment.” Id. at 330, 673
S.E.2d at 803. More than a scintilla is required only in cases requiring heightened burdens of proof
or applying federal law. Id. at 330-31, 673 S.E.2d at 803.

ARGUMENTS

A THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT TO THE
RESPONDENT BECAUSE FURTHER INQUIRY INTO THE FACTS IS
DESIRABLE TO CLARIFY THE APPLICATION OF THE LAW AND THERE
ARE GENUINE ISSUES OF MATERIAL FACT WHICH PRECLUDE SUMMARY
JUDGMENT ON BOTH THE RESPONDENT’S CLAIMS AND THE
APPELLANTS’ COUNTERCLAIMS.

In signing a form order granting summary judgment without further findings, conclusion
or explanations, the trial court overlooked genuine issues of material fact and relied upon
inferences for the moving party and not the Appellants. There are several genuine issues of material
fact which should not be decided by the court on summary judgment when the further development
of the facts by testimony would clarify the application of the facts and the law.

For example, the Respondent contends that she terminated the lease by text to Stoneburner
on March 20, 2023. (R. p. 288). However, a week later, on March 27, 2023, she claimed in a
different text that she still had a lease with Stoneburner and was berating him for trying to find
another tenant. (R. p. 132). Also, as late as March 31, 2021, the Respondent was telling

Stoneburner she would meet with his contractor at the property to verify the work that had been





completed. (R. p. 137). This conduct is not consistent with a termination of the contract, and at
least raises an inference that the lease had not been terminated. Certainly, this is material as the
termination date governs when the deposit must be returned.

There is also a genuine issue of material fact regarding the Respondent’s allegations that
Stoneburner’s conduct was “willful” or “bad faith.” Stoneburner did not hide the condition of the
property, clearly advertising the property as needing work and placing provisions in the lease for
a reduction in rent for the three months for cleanup costs. (R. p 88; R. p. 318; R. pp. 336-337, | 5-
7). The Respondent also visited the property and took pictures prior to signing the lease. (R. p.
337, 1 6). Further, the Respondent admitted that Stoneburner was probably unaware of some of
the issues until the Respondent discovered them while renting the property, according to her text
messages. (R. p. 104). The record is replete with examples of Stoneburner offering to help and
arrange for a contractor to make required repairs. (R. pp. 104-107; R. pp. 114-119; R. p. 122; R.
pp. 132-136; R. pp. 337-339). For example, on March 20, 2021, Stoneburner texted, “I’m going to
pay [a contractor] for the things that need to be done.” (R. p. 117). However, the Respondent claims
that Stoneburner was not willing to pay for repairs. (R. p. 42, 1 18).

Accordingly, Stoneburner’s good faith and lack of willful misconduct are issues of material
fact. Generally, issues of good faith are issues of fact to be determined by the trier of fact. See,
e.g., Murray v. Holnam, Inc., 344 S.C. 129, 140, 542 S.E.2d 743, 749 (Ct. App. 2001) (holding, in
a defamation context, “Factual inquiries, such as whether the Appellants acted in good faith in
making the statement, whether the scope of the statement was properly limited in its scope, and
whether the statement was sent only to the proper parties, are generally left in the hands of the jury
to determine.”); See also, Nabors v. South Carolina Farm Bureau Mut. Ins. Co., 273 S.C. 126,

129, 255 S.E.2d 337, 338 (1979) (ruling, in an insurance context, “It is well settled that it is
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normally a question of fact for the jury to determine whether the insured acted in good faith in
making the valuation or whether there was an intention on his part to defraud the insurer.”).

The issue of “good faith” is also an example where a hearing and testimony would clarify
the application of the law. For instance, a hearing might clarify questions about genuine issues of
material fact, such as: What did Stoneburner know, and when? What do contractors know about
the property and their attempts to meet with the Respondent? What repairs were made, and when?
What conditions of the property could and should the Respondent fix?

The actual condition of the property is also at issue. The Respondent posted pictures of the
Notice of Code Enforcement and filed a copy of related records, but this is hearsay, and without
context. There is no affidavit by the code enforcement official about the inspection, only a business
records affidavit in response to the subpoena. (R. p. 148). Stoneburner should have been given the
opportunity to depose or at least cross-examine the code enforcement official at a hearing on the
merits. This is another example of when testimony would be useful to clarify the application of
facts to the law. These issues are relevant to Stoneburner’s counterclaim for rent and deductions
for the return of the security deposit and prepaid rent. There are also factual issues which should
be developed at a hearing regarding notice of termination and the Security Deposit Transmittal
Letter sent by Stoneburner.

This court should hold the trial court erred in deciding this case by summary judgment
when there are genuine issues of material fact and a further inquiry into the facts would clarify the

application of the law.
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B. THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT TO THE
RESPONDENT FOR THE APPELLANTS’ ALLEGED FAILURE TO TIMELY
RETURN THE RESPONDENT’S SECURITY DEPOSIT WHEN THE
APPELLANTS MAILED THE NOTICE WITHIN THIRTY DAYS OF NOTICE OF
TERMINATION AS REQUIRED BY S.C. CODE ANN. § 27-40-410.

The Respondent claims she gave written notice of termination of her lease to Stoneburner
by her text message on March 20, 2021, thereby triggering the requirement to return her security
deposit and prepaid rent pursuant to S.C. Code Ann. 8 27-40-620(a)(1). However, only a week
later, on March 27, 2023, the Respondent claimed that she still had a lease with Stoneburner and
was berating him for trying to find another tenant. (R. p. 132). Also, as late as March 31, 2021, the
Respondent told Stoneburner she would meet with his contractor at the property to verify the work
that had been completed. (R. p. 137). This conduct is not consistent with a termination of the lease,
and at least raises an inference that the lease had not been terminated.

The first clear, unambiguous, written notice that the Respondent was terminating the lease
came from the letter by her counsel, dated April 9, 2021, which Stoneburner says he received as a
picture sent by text from the Respondent on April 15, 2021. (R. pp. 140-144; R. p. 339, 1 18).
Under S.C. Code Ann. 8§ 27-40-620(a)(1), a lease terminates five days after written notice,
assuming there are valid grounds for termination in the first place.

Pursuant to S.C. Code Ann. § 27-40-410, a landlord has thirty (30) days after termination
to return any security deposit and prepaid rent along with a notice itemizing any deductions from
the security deposit and rent. Stoneburner sent the Respondent a Security Deposit Transmittal
Letter on April 30, 2021, to her last known address, which was returned to Stoneburner. (R. p. 339,
{1 18). The mailing was within the thirty (30) days required by S.C. Code Ann. § 27-40-410. Any
dispute by the Respondent with the deductions should have been resolved by a hearing on the

merits.
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C. THE APPELLANTS’ ALLEGED FAILURE TO DELIVER POSSESSION WAS
NOT WILLFUL OR INBAD FAITH AND THE RESPONDENT SHOULD NOT BE
AWARDED THREE MONTHS’ RENT AND ATTORNEY’S FEES.

The Respondent asserts that she is entitled to three months rent and attorney’s fees under
the provisions of S.C. Code Ann. § 27-40-620(b)*. The trial court’s order only granted summary
judgment by form order and was silent at to the amount of the judgment or whether treble damages
or attorney’s fees should be included. (R. p. 1). The Respondent filed a motion to establish the
judgment amount prior to this appeal being filed, which has not been heard. (R. p. 367). In an
abundance of caution, and since the order was silent, Stoneburner is addressing this argument in
his brief.

S.C. Code Ann. 8 27-40-620(b) provides, “If a person’s failure to deliver possession is
willful and not in good faith, an aggrieved person may recover from that person an amount not
more than three months’ periodic rent or twice the actual damages sustained, whichever is greater,
and reasonable attorney’s fees.”

The code states, ““good faith’ means honesty in fact in the conduct of the transaction
concerned,” S.C. Code Ann. 8 27-40-210(5), and defines “willful” as “an attempt to intentionally
avoid obligations under the rental agreement or the provisions of this chapter,” S.C. Code Ann. 8
27-40-210(16). Stoneburner did not hide the condition of the property and clearly advertised it as
needing work, including provisions in the lease for a reduction in rent for the three months for
cleanup costs. The Respondent and Cornwell had the opportunity to visit the property and took
pictures prior to signing the lease. (R. p. 337, 1 6). The Respondent also admitted that Stoneburner
was probably unaware of some of the issues until the Respondent brought them to Stoneburner’s

attention. (R. p. 104). The record is replete with examples of Stoneburner offering to help and

! The Respondent is also claiming three times her security deposit and attorney’s fees pursuant to S.C. Code Ann. §
27-40-410(b); however, this section does not appear to be limited by the willful and good faith standards.
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arrange for a contractor to make required repairs. For example, in a text dated March 15, 2021,
Stoneburner said, “I’11 try to help you cause I want [the property] in safe and in good condition,”
(R. p. 110), while on March 21, 2021, he texted, “trying to get someone ¢lse to help yall.” (R. p.
111). The Respondent claims that Stoneburner was not willing to pay for repairs, yet on March 20,
2021, Stoneburner texted, “I’m going to pay [a contractor] for the things that need to be done.” (R.
p. 117).

This court should find that there is ample evidence to demonstrate Stoneburner’s good faith
and his alleged failure to deliver the property in a habitable condition was not willful. Therefore,
three-months’ rent and attorney’s fees should not be awarded. At the very least, Stoneburner has
provided a scintilla of evidence on this issue to preclude summary judgment.

D. S.C. CODE ANN. 8§ 27-40-440(C) PERMITS A LANDLORD OF A SINGLE-

FAMILY DWELLING TO CONTRACT WITH THE TENANT IN GOOD FAITH

TO COMPLY WITH THE REQUIREMENTS OF APPLICABLE BUILDING AND

HOUSING CODES AND MAKE ALL REPAIRS AND DO WHATEVER IS

REASONABLY NECESSARY TO PUT AND KEEP THE PREMISES IN
HABITABLE CONDITION.

Additionally, Stoneburner may contract with tenants to comply with the requirements of
applicable building and housing codes, make repairs, and do whatever is reasonably necessary to
put and keep the premises in a fit and habitable condition under S.C. Code Ann. § 27-40-440.
While this code section does provide guardrails, requiring that the transaction is “entered into in
good faith and not for the purpose of evading the obligations of the landlord,” the statute does not
ban such contractual arrangements for landlords of single-family residences. S.C. Code Ann. § 27-
40-440. Here, Stoneburner acted in good faith, disclosing the condition of the property and
allowing the prospective tenants to inspect the property prior to entering into the lease. Regarding

the limitation against landlords evading their obligations, the court should be careful not to allow
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the exception or limitation to swallow the rule, thus making every permissible shifting of
obligation from the landlord to the tenant to be an attempt to evade obligations of the landlord.

The court should also note that the statute makes a distinction between a “single family
residence,” which is covered under S.C. Code Ann. § 27-40-440(c), and a “dwelling unit other
than single family residence,” which is covered by S.C. Code Ann. § 27-40-440(d). The court will
note that in the latter case, a provision is specifically added in S.C. Code Ann. § 27-40-440(d)(2)
which provides the following limitation, that “the work is not necessary to cure noncompliance
with subsection (a)(1) of this section.” It is a basic rule of statutory construction that where a word
or phrase is used in one provision, but absent from another, the absence of language typically is
intentional. See Russello v. United States, 464 U.S. 16, 23, 104 S.Ct. 296, 301 (1983) (internal
quotations omitted). As the Supreme Court has noted, “[Where] Congress includes particular
language in one section of a statute but omits it in another section of the same Act, it is generally
presumed that Congress acts intentionally and purposely in the disparate inclusion or exclusion.”
Id. “Fundamental to statutory construction is the principle that where the Legislature has employed
specific language in one paragraph but not in another, the language should not be implied where
it is not present.” Costello v. School Comm. of Chelsea, 27 Mass. App. Ct. 822, 826, 544 N.E.2d
594, 597 (App. Ct. 1989) (citations omitted).

The absence of this limitation in S.C. Code Ann. § 27-40-440(c) clearly suggests that a
landlord of a single-family residence could contract with a tenant to provide the work necessary to
cure noncompliance with subsection (a)(1). Furthermore, to the extent this is a novel issue (and
the undersigned could find no cases on point) this should not be decided by summary judgment.

E. THE RESPONDENT IS NOT ENTITLED TO ATTORNEY’S FEES.

The Respondent seeks an award of $19,825 in attorney’s fees, (R. p. 360, 1 10), but for the

reasons set forth below, she should not receive an attorney’s fee award. To the extent Order
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granting summary judgment holds that the Respondent is entitled to attorney’s fees, the decision
should be reversed and remanded.

i The Appellants’ alleged conduct was not willful or in bad faith.

As argued previously herein, Stoneburner’s actions were not willful or in bad faith;
therefore, the Respondent should not be awarded attorney’s fees under S.C. Code Ann. § 27-40-
620(b). Appellant incorporates by reference the argument in Argument section C of this brief.

ii. The Respondent did not incur and is not responsible for attorney’s fees.

Under South Carolina law, a party may recover attorney’s fees if they are provided by
statute or by contract. Hegler v. Gulf Ins. Co., 270 S.C. 548, 549, 243 S.E.2d 443, 444 (1978).
Stoneburner concedes that both S.C. Code Ann. 88 27-40-410 and 27-40-620(b) allow for the
recovery of attorney’s fees; however, the Respondent did not incur and is not obligated to pay any
attorney’s fees.

The Respondent is represented by excellent counsel from South Carolina Legal Services.
As described on its website:

South Carolina Legal Services (SCLS) provides free legal assistance in a wide

variety of civil (non-criminal) legal matters to eligible low-income residents of

South Carolina. SCLS is a non-profit corporation, funded by grants from the

federally funded Legal Services Corporation, the South Carolina Bar Foundation,

local United Ways, state court filing fees, and other federal, state and local funding.
South Carolina Legal Services, About SCLS, https://sclegal.org/about/ (last visited March 24,
2023). In its frequently asked questions, also listed on its website, South Carolina Legal Services
writes:

Eligibility for our services is based upon income and assets. Although we may be

able to consider certain extenuating circumstances, routine monthly expenses such

as rent, utilities and groceries are not considered. We are not permitted to charge a
fee for our services.
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South Carolina Legal Services, Frequently Asked Questions (FAQSs), https://sclegal.org/fags/ (last
visited March 24, 2023) (Emphasis added).

South Carolina has consistently held that when a client does not actually have to pay for
legal services, they are not entitled to recover them from the opposing party. In the case of
Williamson vs. Middleton, an attorney represented his friend, Middleton, to recover unpaid
commissions from a former employer was awarded attorney’s fees. The South Carolina Supreme
Court ruled:

We find no competent evidence to support the finding that Middleton incurred

attorney’s fees. Though Middleton’s counsel did indeed indicate that he and

Middleton would “talk about a fee” at the conclusion of the case, he also explained

that Middleton had no obligation other than a moral obligation to pay a fee and that

Middleton would have the final say. In our view, the only logical interpretation of

the statement by Middleton's counsel is that Middleton could choose not to pay a
fee to his counsel. It therefore follows that no attorney's fees were incurred.

Williamson vs. Middleton, 383 S.C. 490, 496, 681 S.E.2d 867, 870 (2009).

There is additional precedent to support the Williamson court’s conclusion. In South
Carolina Dep 't of Soc. Servs. v. Mary C., legal counsel appointed to represent a volunteer Guardian
ad Litem (GAL) had scheduling conflicts and chose to hire another attorney to represent the
volunteer GAL. 396 S.C. 15, 720 S.E.2d 503 (Ct. App. 2011). After counsel sought to recover
attorney’s fees at the end of the case, the court held, “because the General Assembly has already
provided for payment of the GAL Program’s attorneys, we find Mother should not also be required
to pay attorney’s fees.” Id. at 29, 720 S.E.2d 510.

Likewise in this case, South Carolina Legal Services are paid from grants from federally
funded Legal Services Corporation. Therefore, this court should find that Stoneburner should not

also be required to pay attorney’s fees.
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CONCLUSION

The trial court signed a Form 4 Summary Judgment Order for a complex, landlord tenant
dispute which had genuine issues of material fact both as to the complaint and the counterclaims.
Further inquiry into these issues in a trial on the merits would help clarify the application of the
law. The evidence shows that the Appellants timely provided the Respondent with the notice
required by S.C. Code Ann. § 27-40-410 and itemized deductions. The Appellants acted in good
faith and disclosed the condition of the property both in the advertisement and conditions in the
lease. Despite these contractual provisions, the Appellants offered to pay a contractor at his
expense to make repairs to the property. Additionally, the Appellants are not entitled to attorney’s
fees because the Respondent was not obligated to pay any attorney’s fees. For all these reasons,
this court should reverse the ruling of the trial court and remand this case for a trial on the merits.
Respectfully submitted,

July 13, 2023 s/ Walter B. Todd, Jr.
Walter B. Todd, Jr., SC Bar # 5593
WALTER B. TODD, JR., P.C.
Post Office Box 1549
Columbia, SC 29202

(803) 753-7952
Attorney for Appellants
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REPLY ARGUMENT
l. INTRODUCTION

As noted in the statement of the case and factual background in Appellants’ Initial Brief,
this case is a landlord-tenant dispute. On September 7, 2021, Audra Starnes (“Respondent”) sued
Craig Stoneburner and his corporation, Citivest Corporation (“Appellants” or “Stoneburner”),
alleging termination of the parties’ lease (the “Lease”) for failure to deliver possession of the
rental property (the “Property”) under of S.C. Code Ann. § 27-40-620, and alleging failure to
return the security deposit and prepaid rent under Section 27-40-410. (R. p. 10). Appellants filed
a pro se answer and counterclaims. (R. p. 20). Respondent Audra Starnes filed a motion for
summary judgment on her claims and Appellants’ counterclaims on August 5, 2022. (R. p. 145).
Before the hearing on summary judgment scheduled for August 26, 2022, Appellants retained
legal counsel, who moved for a continuance, (R. p. 279), which the Trial Court granted. (R. p. 7).
Appellants moved for another continuance of the hearing rescheduled for October 20, 2022. (R.
p. 334). The court denied this request but allowed Appellants’ counsel ten (10) days to submit
material in opposition to the motion for summary judgment. (R. p. 331). Appellants then filed a
detailed, four-page affidavit by Stoneburner in opposition to summary judgment. (R. p. 336).
Despite the affidavit, the Trial Court granted summary judgment by Form 4 order, stating as
follows:

This matter came before the Court on October 20, 2022 by way of Plaintiff’s

Motion for Summary Judgment. Defense counsel requested an extension to

respond to Plaintiff’s Motion, so the Court allowed a 10-day timeframe for the

Defendants’ Motion in Opposition and then a 5-day timeframe for the Plaintiff to

address any new issues raised in Defendants’ response to Plaintiff’s Motion for

Summary Judgment. After careful consideration of all relevant filings and the

arguments of counsel, Plaintiff’s Motion for Summary Judgment is hereby
granted.





(R. p. 1). Appellants’ counsel timely filed a motion pursuant to Rules 52(b) and 59(e),
SCRCP to alter or amend the order or reconsider the basis upon which the judgment was granted.
(R. p. 356). Appellants specifically requested the court “state the factual basis upon which the
Court determined that there was an absence of a genuine issue of material fact when considering
the matters before the Court in the light most favorable to the nonmoving party, the Defendants
herein.” (R. p. 356, 9 1). Appellants also incorporated by reference the allegations in
Stoneburner’s affidavit, arguing “that the matters set out in the paragraphs above are genuine
material facts which the Defendants are entitled to prove in their case.” (R. p. 356, 9 2). Finally,
Appellants noted that if the Trial Court’s decision rested upon the Greenville County Inspector’s
written notice, the decision was premature without further discovery of the inspector and others
familiar with the Property as set out in Respondent’s affidavit. (R. p. 356-357, q 3). The court
denied this motion in another Form 4 order, holding:

After careful consideration of the filings submitted by Defendants and the

Plaintift, the Court respectfully denies Defendants’ Motion for the reasons set

forth in the Court’s previous Order Granting Plaintiff’s Motion for Summary

Judgment and the reasons set forth in Plaintiff’s Reply, filed on December 13,
2022.

(R. p. 4). Respondent now argues that Appellants’ issues are not preserved for review. (Initial Br.
Resp’t pp. 9-17).

1. THE COURT OF APPEALS MAY REVIEW THE ISSUES AND ARGUMENTS RAISED BY
APPELLANTS FOR REVERSAL OF SUMMARY JUDGMENT.

A. The issues were raised and ruled upon by the Trial Court.

Appellants raised four issues on appeal, which were presented in five arguments in
Appellants’ Initial Brief. Each of these issues and arguments (except attorney’s fees, discussed
infra) were before the Trial Court and ruled upon when the Court granted summary judgment or

the denied Appellants’ motion to alter or amend.





The first issue, discussed in Arguments A and B of the Appellants’ Initial Brief, is that
there were genuine issues of material fact and that further inquiry into the facts was desirable to
clarify the application of the law. (Initial Br. Appellants pp. 9-12). This is always an issue on a
summary judgment because it is the standard required by Rule 56, SCRCP. Here, Appellants’
Brief lists some specific facts which are in dispute in the record reviewed by the Trial Court.
Respondent contends that they are not preserved for review; however, each of these disputed
facts are apparent from the record presented to and reviewed and relied upon by the Trial Court
in granting summary judgment.

The Respondent contends that the arguments by Appellants that the Respondent was
equivocating about terminating the Lease were not preserved for review. (Initial Br. Resp’t pp.
11-12). However, Respondent admits that Stoneburner specifically noted in paragraph 16 of his
affidavit in opposition to summary judgment that “[Respondent] sent me a text on March 27,

2021, stating she still had a Lease on the property, and I could not relet it. Based on this, I made

attempts to contact Robert Cornwell in an effort to salvage the existing lease.” (R. p. 338-339,

16) (emphasis added). Thus, it was fair game for Appellants to argue this as a genuine issue of
fact. The Appellants further note that Respondent filed the texts with Stoneburner in the record in
support of her summary judgment motion. (R. p. 132).

Likewise, the condition of the Property is preserved for review and creates a genuine
issue of material fact. Respondent claims the Property was uninhabitable. (Initial Br. Resp’t pp.
12-13). Stoneburner directly denies this in his affidavit. “I am informed and believe, based upon
the work done by Mr. Corp, and my subsequent review of Code Enforcement’s report which I
received on May 21% long after the work had been done, that the property was not at any time

uninhabitable, affecting the health and safety of the Plaintiff.” (R. p. 339, 4 17). Also, in the Rule





59 motion, Appellants specifically argue that if the Trial Court’s decision rested upon the
Greenville County Inspector’s written notice, the decision was premature without further
discovery of the inspector and others familiar with the Property as set out in Respondent’s
affidavit. (R. p. 357, 9 3). This issue was presented to the Trial Court.

Third, Appellant argues that compliance with S.C. Code Ann. § 27-40-410 is not
preserved for review’. (Initial Br. Resp’t p. 13). This is one of the two claims that was before the
court on Respondent’s motion for summary judgment, so it was certainly before the court for
review. (R. p. 145). Furthermore, Stoneburner specifically alleges in his affidavit in opposition to
summary judgment that:

On April 15, 2021, the Plaintiff sent me a copy of her attorney’s correspondence

to me of April 9, 2021. I had not received this letter because it was sent to two

different addresses, both of which were incorrect. Based on this picture (the

letter), which clearly maintained that she wanted the return of her deposit and 1st

month’s rent, I sent the Plaintiff a Security Deposit Transmittal Letter on April 30,
2021, to her last known address which was returned to me.

(R. p. 339, 9 18). This issue was before the court and the court ruled in Respondent’s favor by
granting summary judgment. See also detailed discussion in Argument III A, infra.

Fourth, Respondent argues that Appellants’ argument that they did not deliver possession
willfully or in bad faith is not preserved for review. (Initial Br. Resp’t pp. 13-14). This is not
accurate as this was raised in Appellants’ answer and in Stoneburner’s affidavit. (R. pp. 21-22; R.
p. 337, 9 8). See detailed discussion in Argument III, B, infra. Furthermore, the Appellants
believe this argument cuts both ways. If the court did not rule upon wilful and bad faith conduct
for Appellant, the court did not find that for Respondent either and the Respondent did not file a

Rule 59 motion requesting such a finding.

! This is the statute concerning returning the security deposit upon termination of a lease.
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Finally, the Respondent argues that Appellants did not preserve the argument about the
application of S.C. Code Ann. § 27-40-440(c)?. (Initial Br. Resp’t pp. 14-16). This issue was
specifically raised in Appellants’ Answer, (R. p. 24), and in Stoneburner’s affidavit in opposition
to summary judgment. “The prospective Tenants seemed extremely enthusiastic about the rental
and fully understood my explanation that I was leasing the property to them under the
circumstances outlined in § 27-40-440(c) of the S.C. Residential Landlord Tenant Act. The
Craig’s List add made this clear as well (listed as a “Handyman Special”) as did the Lease itself.
(R. p. 336, 9 5). This paragraph 5 was specifically incorporated by reference in Appellants’ Rule
59 motion which was denied by the Trial Court. (R. p. 356, 9 2). Thus, this issue was raised
before the Trial Court and preserved for review.

As for the issue about attorney’s fees, see Argument 1, E, infra.

Having set forth that these issues were “raised” before the court, there is still the issue as
to the issues being ruled upon by the court. This issue is addressed in the following arguments.

B. The Court of Appeals may review these issues under the standard of review for
summary judgment.

When reviewing a summary judgment motion, this court applies the same standard that

governs the trial court under Rule 56(c), SCRCP. Fleming v. Rose, 350 S.C. 488, 493, 567 S.E.2d
857, 860 (2002). Under that standard:

Summary judgment may be rendered only when the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law. Additionally, it must be
shown that further inquiry into the facts of the case is not desirable to clarify the
application of the law.

2 This section provides, “(c) The landlord and tenant of a single family residence may agree in writing that the tenant
perform the landlord’s duties specified in paragraph (5) of subsection (a) and also specified repairs, maintenance
tasks, alterations, and remodeling, but only if the transaction is entered into in good faith and not for the purpose of
evading the obligations of the landlord.”





Folkens v. Hunt, 290 S.C. 194, 196, 348 S.E.2d 839, 841 (Ct. App. 1986).

Additionally, “[a]ll ambiguities, conclusions, and inferences arising from the evidence
must be construed most strongly against the moving party. Even when there is no dispute as to
the evidentiary facts, but only as to the conclusions or inferences to be drawn from them,
summary judgment should be denied.” Nelson v. Charleston Cnty. Parks & Recreation Comm 'n.,
362 S.C. 1, 5, 605 S.E.2d 744, 746 (Ct. App. 2004) (internal citations omitted). If the parties
“vehemently dispute the inferences and conclusions to be drawn from the undisputed facts,” that
establishes that summary judgment is not appropriate. Montgomery v. CSX Transp., Inc., 376
S.C. 37, 54, 656 S.E.2d 20, 29 (2008).

Thus, this court is at liberty to review the issues and arguments raised by Appellant under
its standard of review. Indeed, since summary judgment is a drastic remedy which should be
cautiously invoked, the court has a duty to ensure that a litigant will not be improperly deprived
of a trial on disputed factual issues.

C. Since the Trial Court executed a Form 4 order granting summary judgment, it
relied upon the record and submissions for its ruling.

The Trial Court issued a Form 4 order when granting summary judgment and another
Form 4 order when denying Appellant’s Rule 52(b) and Rule 59(e) Motion. Although, in the
latter order, the Court did incorporate Respondent’s Reply to the motion by reference. (R. p. 4).

Previously, this court remanded cases like this one to the trial court. B & B Liquors, Inc.
v. O’Neil, 361 S.C. 267, 271, 603 S.E.2d 629, 631-32 (Ct. App. 2004) (vacating a form order
granting summary judgment and remanding the case to the trial judge for entry of a written
order identifying the facts and legal analysis upon which it relied in granting summary

judgment); see also Bowen v. Lee Process Sys. Co., 342 S.C. 232, 536 S.E.2d 86 (Ct. App.





2000). However, in Woodson v. DLI Properties, LLC, the South Carolina Supreme Court, in a
certiorari review of the Court of Appeals decision, held:
We agree it is better practice—and in most cases common practice—as well as
beneficial to the judicial process for a trial judge to articulate relevant findings
and conclusions of law in an order granting summary judgment. However, Rule
52, SCRCP, provides that “[f]indings of facts and conclusions of law are

unnecessary on decisions of motions under Rules 12 or 56....”” Thus, such findings
and conclusions are not required for appellate review.

406 S.C. 517, 526-27, 753 S.E.2d 428, 433 (2014). If such findings and conclusions are not
required for appellate review, then Appellant should not be penalized for non-specific rulings by
the Trial Court in the name of issue preservation.

Indeed, the Supreme Court further noted, tracking the rule,

[A] decision on a motion for summary judgment is based on depositions,

interrogatories, affidavits, and other evidentiary material provided by the parties.

See Rule 56(c), SCRCP; see also Quail Hill, L.L.C. v. Cnty. of Richland, 387 S.C.

223, 234, 692 S.E.2d 499, 505 (2010) (stating appellate courts apply the same
standard as the trial court under Rule 56(c), SCRCP).

Woodson, 406 S.C. at 527, 753 S.E.2d at 433.

The court also cited to Porter v. Labor Depot, 372 S.C. 560, 568, 643 S.E.2d 96, 100 (Ct.
App. 2007) (“not all situations require a detailed order, and the trial court’s form order may be
sufficient if the appellate court can ascertain the basis for the trial court’s ruling from the record
on appeal.”).

This also tracks with the standard of review being the same standard as the trial court. If
the court is going to review the record and submissions under the same standard, it is less
important for the trial court to make findings and conclusions even though that is better practice.

Finally, this approach is consistent with case law. In Beneficial Fin. I, Inc. v. Windham,
Respondent Windham (like this case) argued Beneficial did not preserve any issue on appeal. 431

S.C. 256, 266, 847 S.E.2d 793, 798-99 (Ct. App. 2020). The court noted, “Windham alleges
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because Beneficial ‘did not object to [his] affidavit and failed to file any memorandum of law in
opposition’ to his motion, Beneficial failed to preserve any issue regarding the summary
judgment award on appeal. We disagree.” Id. The court reasoned:
However, the circuit court considered the pleadings in its review of the evidence,
including Beneficial’s pleadings, which attached the Agreement and Mortgage.
Furthermore, the circuit court granted Windham summary judgment on the
grounds Windham argued at the hearing. Therefore, the issue of whether summary
judgment was proper based solely on the evidence put forth by Windham was

raised to and ruled upon by the circuit court. Accordingly, we hold Beneficial’s
issue alleging error in the award is preserved for review on appeal.

1d. at 266-67, 847 S.E.2d at 799.

The Court also referenced the holding in Spence v. Wingate, where the court noted when
the court’s ruling is contrary to an appellant’s argument and adopts a respondent’s argument, it is
not necessary for the appellant to file a Rule 59 motion or request a specific ruling. 381 S.C. 487,
489-90, 674 S.E.2d 169, 170 (2009). In that case the court found that there was no duty in
attorney malpractice cases, which necessarily refuted appellant’s argument that there was a duty
from a prior attorney-client relationship. /d.

In this case, by granting Respondent summary judgment on the claims for failure to
deliver the Property in a habitable condition and failure to timely return prepaid rent and security
deposit, the Trial Court necessarily refuted and therefore ruled upon Appellants’ arguments on
appeal that there is a least a scintilla of evidence to create genuine issues of material fact as to the
timing of the termination of Lease, Appellants’ compliance with the statute by mailing, the
condition of the Property and Respondent’s covenant to repair and maintain the Property, and
Appellants’ good faith.

This court should hold that Appellants’ arguments are preserved for review on appeal.





D. Appellants asked the Trial Court for a more detailed ruling and the Trial Court
denied Appellants’ request.

Even assuming for the sake of argument, Appellants were required to file a Rule 59
motion to specifically raise these arguments, Appellants did so. As noted in the Introduction,
Appellants specifically requested the Trial Court to issue a more detailed order addressing the
alleged absence of factual issues. (R. p. 356). The Court declined to do so by Form 4 order. (R. p.
4). Once raised by Appellants, it need not be raised again, even if the Court does not specifically
rule upon the request. See Coward Hund Constr. Co., Inc. v. Ball Corp., 336 S.C. 1,4, 518 S.E.2d
56, 58 (Ct. App. 1999) (citing James F. Flanagan, South Carolina Civil Procedure 475 (2d ed.
1996) for the proposition that “[o]nce the issue has been properly raised by a Rule 59(e) motion,
it appears that it is preserved and a second motion is not required if the trial court does not
specifically rule on the issue so raised.”). See also Pressley v. Lancaster Cnty., 343 S.C. 696,
706, 542 S.E.2d 366, 371 (Ct. App. 2001) (applying this principle to a summary denial by the
trial court).

E. The Court should address the attorney’s fees issue in the interest of judicial
economy.

Appellants concede that the issue of attorney’s fees was not directly addressed by the
Trial Court, however, it is clear from the record that Respondent is seeking and believes she is
entitled to attorney’s fees even though she was not and cannot be charged for any fees. (R. p.
358; R. p. 367).

As argued in Appellants’ Initial Brief, South Carolina has consistently held that when a
client does not actually have to pay for legal services, they are not entitled to recover them from
the opposing party. (Initial Br. Appellants pp. 15-17). In their Frequently Asked Questions from

their web page, South Carolina Legal Services notes,





Eligibility for our services is based upon income and assets. Although we may be
able to consider certain extenuating circumstances, routine monthly expenses such
as rent, utilities and groceries are not considered. We are not permitted to charge a
fee for our services.

South Carolina Legal Services, Frequently Asked Questions (FAQs), https://sclegal.org/fags/
(last visited March 24, 2023) (emphasis added). While the amount of attorney fees, if any, is
properly a matter for the Trial Court (if awarded) this court should address Respondent’s
entitlement to fees when they are not charged in the interests of judicial economy. See Storm
M.H. ex rel. McSwain v. Charleston Cnty. Bd. of Trs., 400 S.C. 478, 487, 735 S.E.2d 492, 497
(2012) (addressing an issue in the interest of judicial economy).

In concluding this section of the Reply brief, this court should heed the words of former
Chief Justice Toal,

However, I do not believe it is our place to scour the records before us for the
purpose of avoiding issues or, even worse, to play a “gotcha” game with attorneys
by showcasing their alleged mistakes, at the expense of their clients. This practice
ignores the fact that behind every party name on a caption is a life-blood litigant
or criminal defendant that depends on the court system to protect their economic
and liberty interests. In light of my view, I believe that where the question of
preservation is subject to multiple interpretations, any doubt should be resolved in
favor of preservation.

Atlantic Coast Builders & Contractors, LLC v. Lewis, 398 S.C. 323, 333, 730 S.E.2d 282, 287
(2012). (Toal, J., dissenting).

1. THE TRIAL COURT IMPROPERLY GRANTED RESPONDENT’S MOTION FOR SUMMARY
JUDGMENT WHERE GENUINE ISSUES OF MATERIAL FACT WERE SHOWN TO EXIST.

A. Appellants put forth evidence that raises a genuine issue of material fact as to
when Respondent terminated the Lease.

The Trial Court’s grant of summary judgment finding Appellants liable under S.C. Code
Ann. § 27-40-410 was improper because there are genuine issues of material fact as to whether
the Lease terminated prior to April 20, 2021. In her Brief, Respondent argues that she sent
“written notice” to terminate the rental agreement by text message to Stoneburner as early as
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March 20, 2021, (Initial Br. Resp’t p. 19), as well as on March 22 and 24, (Initial Br. Resp’t p.
22), but the record plainly shows that following those text messages Respondent at times
communicated and acted as if the Lease was still in effect. (R. pp. 118-119; R. p. 132; R. pp.
134-139; R. p. 338, 1 16). Respondent’s first clear written notice of her intent to terminate the
Lease that was not later contradicted by her own statements and actions was provided to
Stoneburner on April 15, when Respondent texted Appellant a picture of the demand letter
prepared by her attorney. (R. pp. 140-144; R. pp. 322-323).

Assuming there is legal cause to break a lease under the S.C. Resident Landlord Tenant
Act, a tenant must provide written notice of intent to cancel the lease to the landlord. See S.C.
Code Ann. § 27-40-620(a)(1); S.C. Code Ann. 8 27-40-610(a). A person has notice under the Act
if “(1) the person has actual knowledge of it; (2) the person has received notification of it; or (3)
from all the facts and circumstances known to him at the time in question he has reason to know
that it exists.” S.C. Code Ann. § 27-40-240(A). Respondent incorrectly concludes that
Appellants had “actual knowledge” that Respondent was terminating the Lease from her March
20 text messages, and if not then, from her March 22 and 24 text messages. (Initial Br. Resp’t pp.
20, 22). Under different facts and circumstances, some of Respondent’s text messages on March
20, 22, or 24 might alone be enough to provide “actual knowledge” to a landlord of the tenant’s
intent to terminate the Lease, but here any text messages appearing to express Respondent’s
intent to terminate the Lease are contradicted by Respondent’s later statements and actions. (R.
pp. 118-119; R. p. 132; R. pp. 134-139; R. p. 338, 1 16).

For instance, Respondent argues that the text message she sent Stoneburner on March 20
at 3:31 PM, provided clear written notice of Respondent’s intent to terminate the Lease when

Respondent stated, “The house isn’t livable and you aren’t willing to pay to have any repairs
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done. We need our money back for it.” (R. p. 113). If this text message is isolated from the rest
of the factual record, Respondent’s argument that “[a] tenant telling her landlord that she wants
her deposit and pre-paid rent back because the place she rented is not livable cannot be mistaken
for anything but notice that she is backing out of the lease,” (Initial Br. Resp’t p. 20), seems
correct. However, the record reveals Respondent continued to text Stoneburner that afternoon,
and eventually agreed to meet with a handyman that Stoneburner contacted to make repairs to
the Property. (R. p. 118) (Stoneburner texted, “Just coordinate with Tyler [the handyman]
please,” and Respondent replied, “Send him my number... Have him contact me.”). In
Respondent’s last text message to Stoneburner on March 20, she agrees to text the handyman for
a meeting the next morning. (R. p. 119) (Stoneburner texted “Well text [the handyman] for
meeting tomorrow,” and Respondent replied, “Ok. Will do.”).

Based on the entirety of their conversations on March 20, Appellants could reasonably
believe that Respondent had decided she no longer wanted to terminate the Lease at that time. A
tenant that has made the decision to terminate her lease has no reason to coordinate with a
handyman to make repairs to the property instead of the landlord. It would be unreasonable that
Respondent agreed to coordinate with the handyman if she no longer intended to lease the
Property. In context, the 3:31 PM text cited by Respondent as written notice of Respondent’s
intention to terminate the Lease is contradicted by later texts Respondent sent on the same day,
which show Respondent did not intend to cancel the Lease. At a minimum, the March 20 text
messages are evidence in the record that raise a genuine issue of material fact as to whether
Respondent provided written notice to terminate the Lease. “All ambiguities, conclusions, and
inferences arising from the evidence must be construed most strongly against the moving party.

Even when there is no dispute as to the evidentiary facts, but only as to the conclusions or
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inferences to be drawn from them, summary judgment should be denied.” Nelson v. Charleston
Cnty. Parks & Recreation Comm’n., 362 S.C. 1, 5, 605 S.E.2d 744, 746 (Ct. App. 2004) (internal
citations omitted). If the parties “vehemently dispute the inferences and conclusions to be drawn
from the undisputed facts,” that establishes that the summary judgment is not appropriate.
Montgomery v. CSX Transp., Inc., 376 S.C. 37, 54, 656 S.E.2d 20, 29 (2008).

Stoneburner’s Affidavit shows that he did not believe Respondent had decided to
terminate the Lease from her notice on March 20. Stoneburner attested that “after March 20,
2021, | determined that | needed to get a backup tenant so | put the property back on Craig’s List
to try to find someone to rent the property in case | needed to mitigate my damages.” (R. p. 338,
1 14) (emphasis added). That Appellants relisted the Property on Craig’s List after March 20 is
not evidence that Appellants believed Respondent had terminated the Lease, as it is ordinary
practice for a landlord to advertise a rental property in anticipation of a lease ending.

Respondent also argues that even if Respondent did not provide written notice on March
20, the text messages she sent on March 22 and 24, which had similar language to Respondent’s
text message sent at 3:31 PM on March 20, provided clear written notice of her intent to
terminate the Lease. (Initial Br. Resp’t p. 22). However, once again, when considered in the
context of the entire factual record, Respondent’s other statements and actions contradicted any
purported written notice that the Lease was to be terminated.

In the days following Appellant’s March 22 and 24 texts, Respondent made no effort to
return a key to the Property to Appellants, which is expected of a tenant turning possession of a
property over to her landlord. Stoneburner’s texts and Affidavit show that he asked Respondent

to leave him a key or make arrangements with a handyman hired by Stoneburner to access the
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Property, but Respondent ignored Stoneburner’s efforts to make arrangements with her for a key.
(R. pp. 338-339, 11 15, 16).

On March 27, within five days of both March 22 and 24, Respondent texted Stoneburner
that the Property could not be relet and that Respondent still had a Lease, clearly contradicting
any prior attempt to provide clear written notice to terminate the Lease. (R. p. 132; R. pp. 338-
339, 4 16). On March 27, Respondent texted, “You do know we still have a lease with you and
you are trying to find somebody to rent out the home.” (R. p. 132). Respondent argues this “one
statement” that Respondent made on March 27 does not support Appellant’s interpretation that
there is a genuine issue of material fact as to whether Respondent provided Appellant with clear
notice of her intent to terminate the Lease. (Initial Br. Resp’t pp. 26-27). Respondent cites
Grimsley v. South Carolina Law Enforcement Div., where the South Carolina Supreme Court
ruled that a single sentence cannot be pulled out of the evidentiary record and interpreted without
context to create a genuine issue of material fact. 415 S.C. 33, 42, 780 S.E.2d 897, 901 (2015).
However, there are multiple other statements in the record, which Respondent made after her
March 27 text which support the conclusion that Respondent believed she “still [had] a lease”
with Appellants.

For instance, the next time Respondent texted Stoneburner, on March 31, she expressed
frustration that she could no longer get inside the Property because Stoneburner had changed the
locks. Respondent texted, “So you had somebody change the locks to the house and we paid for
those locks but you couldn’t even tell one of us about it? And we have a lease in our name but
can’t get inside the house.” (R. pp. 135-136). Respondent also texted asking for a copy of the
new key, writing, “I will need my copy of the key to the house that I paid to live in but can’t live

in.” (R. p. 137). Also, she wrote, “I am on the lease, you have a ‘deal’ with me. I’m on the lease
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as a tenant. You have no choice but to deal with me,” (R. p. 138), and, “It’s illegal for you to
have the locks changed on the house that we paid for!” (R. p. 139). Not only does Respondent
repeatedly text on March 31 that she has an active Lease with Appellants, but no reasonable fact
finder could believe that a tenant would demand access to a rental property the tenant had never
moved into if the tenant had decided to terminate the Lease.

Additionally, Respondent texted Stoneburner on March 22 and 31 that she was meeting
with Greenville County Codes Enforcement. (March 22 and 31 texts). A tenant who supposedly
sent written notice to terminate her lease would have no reason to continue to coordinate with
Codes Enforcement to inspect the rental property she has no personal interest in. Further,
Respondent told Stoneburner on March 31 that she had planned to meet a repairman at the
Property the following day. (R. p. 120; R. pp. 138-139). Once again, if Respondent believed she
had terminated the Lease, she would not have an interest in seeing that the Property was repaired.

When the whole record is considered, as Respondent correctly points out South Carolina
requires, it is clear that Respondent’s statements and actions repeatedly contradicted any
statements which Respondent argues should be interpreted as written notice of her intent to
terminate the Lease prior to texting Stoneburner the demand letter on April 15. At the very least,
the actions and statements of Respondent prior to April 15, 2021, are ambiguous as to whether
Respondent sent clear notice of intent to terminate the Lease at an earlier date, and the Trial
Court made an error ruling for summary judgment.

Under Section 27-40-620, which Respondent argues is controlling here, “[i]f the landlord
fails to deliver possession of the dwelling unit to the tenant as provided in § 27-40-430 ... the
tenant may: (1) terminate the rental agreement upon at least five days’ written notice to the

landlord and upon termination the landlord shall return all prepaid rent and security.”
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Respondent’s statements prior to April 15, 2021, were not legally sufficient to terminate the
Lease under S.C. Code Ann. 8 27-40-620. Respondent’s first clear written notice of her intent to
terminate the Lease was provided to Appellants on April 15 when Respondent texted
Stoneburner a picture of the demand letter prepared by her attorney. (R. pp. 140-144). The
demand letter clearly stated Respondent’s intention to break the Lease according to her
interpretation of various provisions of the S.C. Resident Landlord Tenant Act. Then, under
Section 27-40-440, the Lease terminated no earlier than five days after Stoneburner’s receipt of
the letter, on April 20, 2021.

In South Carolina, “the evidence and all reasonable inferences must be viewed in the
light most favorable to the non-moving party. Moreover, since it is a drastic remedy, summary
judgment should be cautiously invoked so that a litigant will not be improperly deprived of a trial
on disputed factual issues.” Englert, Inc. v. LeafGuard USA, Inc., 377 S.C. 129, 134, 659 S.E.2d
496, 498 (2008) (internal citations omitted). The trial court erred in granting summary judgment
when reasonable inferences and conclusions about the evidence establishes a termination date
much later than Respondent concludes under S.C. Code Ann. § 27-40-620(a)(1).

B. Appellants put forth evidence that raises a genuine issue of material fact as to
whether Appellants’ conduct was “wilful and in bad faith.”

The Trial Court also erred in granting summary judgment because evidence and all
reasonable inferences raise a genuine issue of material fact as to whether Appellants’ conduct
was “wilful and in bad faith” under S.C. Code Ann. § 27-40-620(b). Section 620(b) states, “If a
person’s failure to deliver possession is wilful and not in good faith, an aggrieved person may
recover from that person an amount not more than three months’ periodic rent or twice the actual
damages sustained, whichever is greater, and reasonable attorney’s fees.” Under Section 620(b),

Respondent argues Appellants are liable for treble damages and attorney’s fees. (R. p. 29; R. p.
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367). However, Respondent did not prove as a matter of law that Appellants acted willfully or in
bad faith in violation of Section 620(b).

According to Respondent, facts referenced in Appellants’ Initial Brief, including “that
Stoneburner advertised the Property as needing work, that he allowed Respondent to inspect and
take pictures, that he offered to help find people to make repairs, and that he was unaware of
some issues,” do not “relate to the issue of willfulness.” (Initial Br. Resp’t p. 37). However, these
facts support the conclusion that Appellants did not “attempt to intentionally avoid obligations
under the agreement or the provisions of [the S.C. Residential Landlord Tenant Act]” S.C. Code
Ann. § 27-40-210(16).

For instance, Stoneburner could not have acted to intentionally avoid his obligations
under the Lease agreement or the Act if he were unaware of the repairs that Respondent alleges
Appellants needed to complete to fulfill those obligations. Stoneburner had not visited the
Property recently when he leased the Property to Respondent. (R. p. 336, { 4). Prior to his Lease
to Respondent, Appellants rented the Property to another tenant for over a year without any
major problems, and that prior tenant had told Stoneburner he was moving because of a job
opportunity and not any issue with the habitability of the Property. (R. p. 336, 1 4; R. pp. 21-22).
However, Stoneburner listed the Property for rent on Craig’s List as a “Handyman Special,”
explained to Respondent that he was leasing the Property “under the circumstances outlined in
Section 27-40-440(c) of the S.C. Residential Landlord Tenant Act,” and Respondent and her
husband they could handle agreed to repairs of the Property. (R. p. 336, | 5). Stoneburner
allowed Respondent to visit the Property before agreeing to the Lease to inspect the Property and
take pictures of its condition, which she sent to Stoneburner. (R. p. 336, 1 4; R. pp. 88-89). Based

on Respondent’s inspection and photographs of the Property, Stoneburner did not believe the
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Property required any repairs affecting the health and safety of the tenants under the S.C.
Residential Landlord Tenant Act. (R. p. 337, 1 8). Stoneburner did not know that the property
had water, plumbing, and electrical problems until Respondent let him know on March 15, 2021.
(R. p. 100). Stoneburner offered on multiple occasions, including March 15 and 20, to hire a
handyman to complete repairs discovered after the Lease was executed. Each of these facts
supports the conclusion that Appellants did not attempt to intentionally avoid obligations under
the Lease agreement or the S.C. Residential Landlord Tenant Act. Stoneburner could not have
acted willfully to avoid obligations he was not aware he was allegedly breaking, such as
endangering the health and safety of the tenants, when based on his knowledge of the Property,
he believed the Property was in habitable condition.

Additionally, and as set forth in Appellant’s Initial Brief, S.C. Code Ann. § 27-40-440(c)
permits a landlord of a single-family dwelling to contract with the tenant to make repairs. (Initial
Br. Appellants p. 13). Here, the Lease included a handwritten provision that stated, “For valid
consideration Tenants agree to provide Appliances, heat and Air equipt if needed and agree to
any repairs, maintenance etc at their cost (unless agreed to otherwise in writing) as needed on the
property + to keep it up to Code.” (R. p. 318). Accordingly, Appellants could not willfully avoid
obligations under the Lease or Act to the extent obligations were in fact the responsibility of
Respondent.

Also, for the reasons outlined in Appellants’ Initial Brief, Appellant acted in “good faith”
Section 620(b), which “means honesty in fact in the conduct of the transaction concerned.” S.C.
Code Ann. 8 27-40-210(16). (Initial Br. Appellants pp. 10, 12). Accordingly, any failure by
Appellants to turn over the premises to Respondent was not wilful or in bad faith, and

Respondent is not entitled to three months’ rent or attorney’s fees under Section 27-40-620. And
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for the foregoing reasons, the Trial Court also erred in granting summary judgment because
evidence raises a genuine issue of material fact as to whether Appellants’ conduct was “wilful
and in bad faith” under S.C. Code Ann. § 27-40-620(Db).
CONCLUSION
For the reasons set forth herein, and in the Appellants’ Initial Brief, this court should hold

that Respondent is not entitled to attorney’s fees, reverse summary judgment and remand the
case for a trial on the merits.

Respectfully submitted,
July 11, 2023 s/ Walter B. Todd, Jr.

Walter B. Todd, Jr., SC Bar # 5593

WALTER B. TODD, JR., P.C.

Post Office Box 1549

Columbia, SC 29202

(803) 753-7952
Attorney for Appellants
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