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DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by Jjury. The issues
-have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [ ] Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); (] Other

_ ACTION STRICKEN (CHECK REASON): [_] Rule 40(j), SCRCP: [} Bankruptcy;
O Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [ ] Other . .
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[] Affirmed; (] Reversed; [] Remanded; [ ] Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
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This judgment was entered on 22nd day of February, 2012, and a copy mailed first class or placed in the appropriate attorney’s box
on.23rd day of February, 2012, to attorneys of record or to parties (when appearing pro se) as follows:

William U. Gunn Holcombe Bomar, PA P.O. Box 1897
Spartanburg, SC 29304
Union Hospital District ,

Donald Gist Gist Law Firm, PA P.O. Box 30007 Columbia,
SC 29230

ATTORNEY(S) FOR THE PLAINTIFE(S) . ATTORNEY(S) FOR THE DE]FENDANT(S)
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF UNION ) FOR THE 16 JUDICIAL CIRCUIT N
) i =2 -~
Sarah Dawkins, ) . CaseNo. 2011-CP-44-00074 - = =
) : SR A,
Plaintiffs, ) R
) T ":
V. ) s -
) AMENDED ORDER BT
Union Hospital District ) L E
(aka) Wallace Thompson Hospital, )
Defendant. )
)

It has been brought to the Court’s attention that the previous Order in this matter
contained a technical error in that it reversed the parties in the final line of the Order. The Order
should read “Therefore, Defendant’s Motion to Dismiss is GRANTED.” This Amended Order
has corrected the error.

ORDER -

- This matter concerns a Motion to Dismiss in the above-referenced ‘case that was heard on
January 17, 2012. Plaintiff Sarah Dawkins was represented by Donald Gist, Esquire. Defendant
Union Hospital District, also known as Wallace Thompson Hospital, was represented by Joshua
T. Thompson, Esquire.

Defendant contends that Plaintiff’s claims are medical malpractice claims, and therefore
subject‘to the requirements of S.C. Code § 15—-79-125 and § 15-36-100. Defendant moves the
Court to dismiss this action on the basis that Plaintiff failed to file a notice of intent to file suit
and an afﬁdavit of an expert witness, as required by S.C. Code § 15—;/'9-125 and §15-36-100.

Plaintiff asserts that its claims are not “‘medical malpractice” claims as defined by § 15-

79-100, and, therefore, are not subject to the notice of intent and expert affidavit requirements of

S.C. Code § 15-79-125 and §15-36-100. Plaintiff claims that “this matter does not originate l%\ %{ (
W

3



from the Defendant’s professional negligence or malpractice but from Defendant’s failure to
supervise and monitor Plaintiff and adhere to its own Policies and Procedures.” Specifically,
Plaintiff contends that §15-36-100 is inapplicable because Plaintiff’s injury “did not stem from
the Defendant’s professional negligence per se, but rather from its negligent suher.vision and
failure to keep a watchful eye on Plaintiff .” However, these assertions cannot be reconciled
with the specific allegations made in Plaintiff’s Amended Complaint. In the Amended
Complaint, Plaintiff asserts:

1. “Plaintiff checked into the Defendant’s Hospital for the expressed purpose of

© receiving medical attention for headaches and the inability to maintain balance or
walk.” (Amended Complaint, Paragraph 3).

2. “At the time of admission, the Plaintiff asserts that the intake nurses were
informed of the conditions surrounding here admittance. ‘In response to the noted
ailments, the Plaintiff should not have been left unattended and unmonitored until
proper tests could be performed or at the very least until the appropriate fall
Hospital procedures were put in place.” (Amended Complaint, Paragraph 5).

3. “Defendant had every obligation to the Plaintiff to ensure her safety with
regard to her original complaints, as well as the side effects of the
medications that were being administered by Defendant »? [emp11a51s added]
(Amended Complamt Paragraph 11)

Any obligation or duty owed to Plaintiff as a result of Plaintiff’s initial medical
complaints and the disclosure of her current medications to the intake nurses.could arise only
from a professional medical analysis or diagnosis. It is axiomatic that any such medical analysis
or diagnosis would constitute the practice of medicine. Furthermore, “medical malpractice” is
broadly defmed under S.C. Code § 15-79-100(6) as “that which the reasonably prudent health
care prov1der or health care institution would not do or not domg that which the reasonably

prudent health care prov1der ar health Care institution would do in the same or similar

circumstances.” Accordingly, this Court finds that Plaintiff’s claims fall within the statutory

it




( | e
definition of medical malpractice, thereby triggering the N dI and Expert Affidavit requirements
of § 15-79-125.

South Carolina Code § 15-7§-125(C)( 1) provides that where the required Expert
Affidavit is not filed and the Defendant moves the Court to dismiss», the complaint is subject to
dismissal for failure to state a claim.

Therefore, Defendant’s Motion to Dismiss is GRANTED.

IT IS SO ORDERED.

@%&/475@

d
ohn C. Hayes, III # 3

Presiding Judge

Grve
2"’ 2012
Union, South ‘Carolina.
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. | | FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF UNION | CASE NUMBER 2011.CP4400074

IN THE COURT OF COMMON PLEAS

L E T |
Sarah Dawkins : . ' Wallace Thomson Union Hospital District
. Hospital '
APR -4 2012
THME__ 9/‘\54 /4‘/7’\/
RLATAT AU LOLE DEFENDANT(S)
e Attorney for: [:]Plaintiff ] Defendant
Submitted by: ‘ [_] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

modify arbitration award;
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

() Affirmed;  [JReversed: [ ] Remanded; [ Other:

[ ] YURY VERDICT, This action came before the court for a trial by jury. The issues have been tri.ed and a verdict rendered,
0 DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. - b _ .
(] ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [J Rule 41(a), SCRCP (Vol. Nonsuit);
[ Rule 43(k), SCRCP (Settled); , [] Other: '
ACT STRICKEN A : ule 40( ; ankruptey;
ION STRY CHECK REASON (] Rule 40(j) SCRCP (0B p
[] Binding arbitration, subject to right to restore ta confirm, vacate or (] Other:
L]

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL. -

IT IS ORDERED AND ADJUDGED: See attached order; (formal order to follow) [ Statement of Judgmen by the Court:
ORDER

. ORDER INFORMATION
This order [_] ends [ ] does not end the case. Additional Information for the Clerk: .
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Judgment in Favor of Jﬁdgment—Against .
(List name(s) below) ‘(List name(s) below) (List amount(s) below)

FIf.applicablc, describe the property, including tax map information and address, referenced in the order:

. The J:udgment information above has been provided by the submitting party. Disputes conc;:rning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge

may be provided fo the clerk. Note: Title abstractors and researchers should refer to the officlal court order for
judgment details. .

s/ John C. Hayes III ' 2049 3/20/12
Circuit Court Judge o Judge Code Date

.For Clerk of Court Office Use Only
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Tixisjudgmant was entered on 4th day of April, 2012, and a copy mailed first class or placed in the appropriate aftorney’s box on 4th
day of April, 2012, to attorneys of record or fo parties (when appearing pro se) as follows;

Donald Gist Gist Law Firm, PA P.O. Box 30007 Columbia, ariliam U. Guan Holcombe Bomar, PA P., Box 1897
03 Spartanburg, SC 29304
$C 29230 : - Union Hospital District ,
ATTORNEY(S) FOR THE PLAINTIFE(S) ATTORNEY(S) FOR THE DEFENDANT(S)

alhiairesd, ot

William F, ‘Ga.ult - Clerk of Court

Court Reporter

CPFORMA4M
SCCA SCRCP Farm 4C (Revised 10/2011)




Jon 12 2012 1018 C \ 0.2019 P9 g

] ?ESEMENT RBH ing L0/ LY 000 74 |

STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
COUNTY OF UNION ) FOR THE 16™ JUDICIAL CIRCUIT
o ) _
Sarah Dawkins, ) Case No. 2011-CP-44-00074
)
Plaintiffs, )
)
v, ) ORDER I L E
: )
Union Hospital District ) APR -4
(aka) Wallace Thomson Hospital, ) e
Defendant. ) e 9" Jo? ﬁm
) WILUAM F. GAULT, €.CC.P &GS ]

This matter concerns a motion by Plaintiff requesting this Court to reconsider and alter or
amend its Order dated February 13, 2012 granting Defendgnt’s Motion to Dismiss in the above-
captioned case. |

As a preliminary matter, the court does not see this as a pleading issue, as Plaintiff seems
to place some focus in her Motion to Reconsider. This is a fundamental issue; that is,
compliéﬁca with a statute with specific requirements and specific remedies.

In her Motion to Reconsider, Plaintiff alleges that this Court erred in granting
Defendant’s Motion to Dismiss. Plaintiff contends that she has sufficieﬁtly allégcd a premises
liability action in her amended complaint, asserting that “Plaintiff went to the Defendant for
medical treatment and medical treatment is what the Defendant is in the business of prow}iding.”
As such, Plaintiff contends the NOI requirements are not applicable to her claim. Plaintiff
further alleges that even if Plaintiff's claiﬁls did amount to & claim of professional negligence,
Plaintiff was not required to provide a medical affidavit because Plaintiff's claims fall under §15-
36-100(C)(2), which provides for an exception to the NOI requirements where the subject matter

of a negligence claim lies within the ambit of common knowledge and experience, such that no.

special learning is needed to evaluate the conduct of the defendant. %&/ ﬁa{
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Essentially, Plaintiff iterates the same allegations made in her Amended Complaint, As .
the Court stated in its previous Order, PlamtifF§ _asscrt'ions that her claims are not “medicat
malpractice” cannot be lrcconcilcd with -the specific allegatibns made in Plaintiff's Amended
Complaint. “Medical malpractice” is broadly defined under S.C. Code § 15-79-110(6) as “that

which the reasonably prudent health care provider or health care institution would not do or not

Pl

doing that which the reasonably prudcnt health care providcr or h¢a1t11 care institution would do
in the same or similar circumstances.” The premise of Plaintiff’é allegations is based on an
event that happened in a medical facility due to a medical condition. Any duty in this case arose
from the fact that the Plaintiff Vwas seeking medical treatment at a medical Facility. Had the
events alleged to have occurred at the hospita'! taken place at a restaurant, grocery store, or any
other place of business, none would be liable based on the allegations in the amended complaint,
Therefore, this is not a premises liability case, a; there is no allegation that any dangerous
conditions at the hospital caused Plaintiff to fall. |

Accordingly, Plaintiff’s claims fall within the statutory definition of medical malpractice,
thereby triggering the NOI and Expert Affidavit requircmcnts of § 15-79-125 and-§ 15:-36-
L00(C)(1). South Carolina Code § 15-36-100(C)(1) provides that where the x'qquil'cd Expert
Affidavit is not filed and the Defendant moves the Court to dismiss, the complaint is subject to
dismissal for failure to state a claim.

Therefore, Plaintiff's Motion to Reconsider is DENIEb.

As an aside, it has been brought to the Court’s attention that thcr‘c. are twd clerical errors
in the Court’s previous amended order, In the first ﬁjll paragraph on page two (2) of the
Amended Order, the Court cites to “S.C. Code § 15-79-100(6)" in crrcu‘j to define “medical

malpractice.” The correct citation is S.C. Code § 15-79-110(6). In addition, in the last full

10
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paragraph on page three (3) of the order, the Court cites to S.C. Code § 15-79-125(C)(1), where

it intended to cite to §15-36-100(C)(1). These changes are hereby incorporated into the

Ainended Order.

IT IS SO ORDERED.

N e /A

L L John C, Hayes, III #\7_ o

Presiding Judge
March 21?%?;012

Union, South Carolina.
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Pl benlnn _
STATE OF SOUTH CAROLINA o, v N THE COUNTY OF UNION
YT T YCOURT OF COMMON PLEAS -
COUNTY OF UNION T :
- ) 2.7 - ~".Case No.2011-CP-44-0074
SARAH DAWKINS ) I :
: Plaintiff ) AMENDED COMPLAINT
) _
vs. ) (Negligence)
WALLACE THOMSON HOSPITAL § (Jury Trial Demanded)
(aka UNION HOSPITAL DISTRICT) )
Defendant )

The Plaintiff(s), above-named, complaining of the Defendant(s) herein, would allege:

VENUE AND JURISDICTION

That Venue is proper in Union, South Carolina as this is where the events cdmplained of

in this matter occurred and this is where the Defendant conducts it business.

PARTIES

That the Plaintiff, Sarah Dawkins, is a citizen and resident of the. County of Ri-cbla.nd,“ |
Staté of South: Carolina, and at the time of >the occurrence herein menticned was a -
patient within the Defendant’s hospital |

That upon information and belief, the Defendant, Wallace Thomson Hospit_al,
(hereinafter referred to as Defendant) Ais a part of the Union Hospital District, an entity
thét was created by state law doing business within the State of South Carolina in the
| County of Union. | _ | |

STATEMENT OF CLATY

That on or about F ebruary 22, 2009 the Plaintiff checked into the Defendant’s Hospital
for the expressed purpose of ‘receiving medical attention for headaches and the

inability to maintain balance or walk. Ms. Dawkins arrived at the hospital via

12




ambulance as her daughter-in-law thought she could have been having a si:oke.. She'
was placed in the emergency room and her famiiy was told they could not accompany
her into.that area.

Upon her son Tim arriving at the hospitai, he was requested to eﬁter the room and was
_ informed that his mother had fell while left unattended in the restroon-n,. and suffered a
hair-line 'fracmre to her right foot.

At the time of admissioﬁ, tbe Pla.m’aﬁ asserts that the intake nurses were informed of
tﬁé conditions surrounding her admit_tance.' In respoﬁse to the noted ailments, the
Plaintiff should;u;t Eavc béen leﬁ-upattended and unmonitored until proper tests could
be performed or &t the very least-untll the appropriate fall Hospital procedures were
put in place. |

In addition, her daughter-in-law had also disclosed to the staff that Ms. Dawkins was
experiencing instability and possible symptoms of stroke.

‘The Plaintiff asserts that on the morning of F ebruary 22, 2009 while aﬁemptihg'to use
- the restrooqi she fell. The Plaintiff states that she suffered severe pain and was unable
to pull herself up or reach the call button for assistanég.

The Plaintiff remained on thf: floor until staff assisted her. She was in excruciating
pain and could not believe that any staff members had not come in to check on her

condition.

The Plaintiff asserts that-she was only rendered assistance after someone heard her

repeated pleas for help.

13



10.

11.

12.

13.

It is Plaintiff's belief that bad the Defendant's staff performed their duties in
compliance with the Hospital Policies, she would not have sufféred the injuries that
exasperated her original reason for being in the hospital.

_The Defendant’s staff was fully aware of the Plaintiff’s complaints, as well as the

medications thaf were to be admi_nistcred to Plaintiff, ln.addition, the Defendant had |

every obligation to the Plaintiff to ensure her safety with regard to her original

complaints, as well as the side effects of the medications that were being administered

- by Defendant.

The ‘Plaintiff contends at the tume and place mentioned above, the Defendant was
grossly negligent, reckless, willful and wanton, in ome or more of the following

particulars, to wit:

‘a. In failing to adhere to the Defendant’s policies and procedures and assuring that

the Plaintiff was monitored;

b.  In failing to keep a watchful eye on 2 person who had originally complained of

dizziness, headaches and instability, which were the precuiso.rs of her .

admittance; and B
c. In failing to take any precautionary actioz;s, by any means, to insure the
Plaintiff’s safety.

PRAYER FOR RELIEF

That as a direct and proximate result of the Defendant's gross negligence, recklessness

b

willfulness and wantonness, as aforesaid, Plaintiff,

a) Suffered a fractured foot, and ankle as well as other bodily injury, Which caused . -

Plaintiff, and will cause Plaintiff in the future, to incur medical expense, to suffer

14



tremendous pain and suffering and to lose time from work and lost Wageé, --
 b) Will have to use the aid of a walking apparatus for the rest of her life, which will
iﬁnder her future mobility and 'uidependence.
14. The Plaintiff is informed and does believe that she is entitled to judgment égainst the
Defendant, in acﬁal and compensatory dmages, for the costé of this action, and for such other

and further relief as the Court may deem just and proper.

RESPECTFULLY SUBMITTED
‘Donald Gist

GIST LAW FIRM, PA
. 4400 North Main Street
P.O. Box 30007 (29230)
Columbla, SC 29203
803-771-8007
" 803-771-0063 (fax)
M\ T, 201 |

Columbid) $olith Carolina

15




STATE OF SOUTH CAROLINA ) :
: : ) INTHE COURT OF COMMON PLEAS

—~—

COUNTY OF UNION

SARAH DAWKINS,
NOTICE OF AND MOTION: TO 2

DISMISS PLAINTIFF’S -
AMENDED COMPLA!NT

PLAINTIFF,
VS,

UNION HOSPITAL DISTRICT

(aka WALLACE THOMSON HOSPITAL), C.A. NO.: 2011-CP-33-0074

N N N N’ e N’ N S

DEFENDANT.

TO: PLAINTIFF AND HER ATTORNEY DONALD GIST OF GIST LAW FIRM, PA
YOU WILL PLEASE TAKE NOTICE THAT Union Hospital District d/b/a Wallace
Thomson Hoépital ("Defendant”), identified by Plaintiff as Union Hospital District (aka
Wallace Thomson Hospital), through its undersigned attorneys, will move, on the tenth day
after service hereof, at 10:00 a.m., 5r as soon thereafter as counsel can be -he_zard, before

the presiding Judge of the Court of Comm‘on Pleas for Union County, for an Order

dismissing the Plaintiffs Amended Complaint. This Motion is made pursuant to SCRCP _

Rules 12(b)(1) and 12(b)(6), and all other applicable authority on the grounds that the
- Amended Complaint fails to state facts sufficient to constitute a cause of action, and that
this Court presently does not have subject matter jurisdiction. More parﬁcularly, the Plaintiff
has presented a claim based upon medical negligence and has failed to Comply with the
proper bre-suit procedures in accordance with S.C. Code Ann. § 15-79-125, commonly

referred to as the “notice of intent to file suit” procedures.

Page 1 of 2
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This Motion to Dismiss may be further supplemented with a Memorandum of Law,

. Affidavits or other supporting materials as permitted under the South Carolina Rules of Civil

~Procedure.

HOLCOMBE BOMAR, P. A

e DLt o 7

/ William'U. Gunn
Joshua T. Thompson
Post Office Box 1897
Spartanburg, SC 29304
(864) 594-5300

Attorneys for Wallace Thomson Hospital
May 27, 2011

Spartanburg, South Carolina

Page 2 of 2
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STATE OF SOUTH CAROLINA ) _ -
‘ ) IN THE COURT OF COMMON PLEAS

COUNTY OF UNION | )

Sarah Dawkins,
MEMORANDUM IN SUPPORT OF

DEFENDANT’S MOTION TO DISMISS
PLAINTIFF’'S AMENDED COMPLAINT

Plaintiff,

VS.

Wallace Thomson Hospital, C.A. No. 2011-CP-44-00074

— N N N e e e s S”

'Défeindant.

Defendan.t Union Hospital District d/b/a Wallace Thomson Hospital (“Wallace

Thomson”) offers the following Memorandum inlSAupport of its Motion to Dismiss Plaintiff's
Amended Complaint.

BACKGROUND

~ Wallace Thomson is a hospital district created by state law. See Complaint, 2
‘ (attached as Exhibit A). Plaintiff Sarah Dawkins (“PIain"ciff’) alleges that on or aboﬁt
Feb_ruary 22,I2009, she presented at Wallace Thomson to obtain medical treatment for
- "headaches and the inability to maintain balance or walk.” See Exhibit A, 3 (emphasis
added). Plaintiff further alleges that after she was admitted ‘to a patient room at Wallace
Thomson,'she fell while attempting to use the restroomb. &.Exhibit A, ﬂ43, 4. Plaintiff
claims that her fall was caused by Wallace THomson’s negligence in failing to propeﬂy
assess her medical condition and put into place fall risk and safety precautions in light of
her condition and the medicatio'né -that,she was taking. See Exhibit A, § 5, 10, 11  12(a).
| After ﬁling her initial complaint in this matter on February 18, 201 1, Plaintiff filed an

Amended Complaint on May 9, 2011 alleging the above-stated medical malpractice claims

Page l of 6
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on behalf of Wallace Thomson and its nursing staff. Prior to filing her Summons aiid
Complaint and her Amended Complaint, Plaintiff did not comply with S.C. Code Ann. § 15-
79-110, et seq. and S.C. Co‘de Ann. § 15-36-100, South Caroiina’s Notice of intent to File
Suit and _e-xpen affidavit procedures required in Vmedicai malpractice actions (the “NOI
Requirements”).

ABecause Plaintiff did not comply with the NOI Requiremsnts, this Court lacks subject
matter jurisdiction to consider the claims raised in Plaintiff’s Amended Complaint and
Plaintiff cannot maintain the current action filed against Wallace Thomson. Instead, her
Amended Complaint must be dismissed.

~ARGUMENT

Prior to filing or initiating a civil -action alleging medical malpractice, the NOI
requirements mandate that a plaintiff must file a Notice of Intent toAFiIe Suit ("NOI")
accompanied by an affidavit of a qualified expert witness. S.C. Code Ann. § 15-79-125(A).
The Notice of Intent.to File Suit must, among other things, “contain a short and plain
statement of the facts showing that the party filing the notice is entitled to relief.” Id. The
accompanying expert witness affidavit “must specify at least one negligent act or omission
claimed to exist'and the factual basis for each ciaim." S.C. Code Ann. § 15-36-100(B).

For purposes of the NOI Requirsments, ‘medical malpractice” is defined as “doing
- that which the reasoi'iably prucient heaith. careprovider or health care institution would not
do or not doing that which the reasonab-ly prudent health care proVider or health care
institution would do in the same or similar circumstances.” S.C.Code Ann. § 15-79-110(6).
“Health care crovider” is defined to include nurses as well as any similar category of
licensed health care provider. S.C. Code Ann. § 15-79-110(3). “Health care institution” is

Page 2 of 6
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defined to include a hospital. S.C. Code Ann. § 15-78-110(2).

Where a plair,ttiff fails to file the required affidavit, the defendant rtiay raise such
issue by ftling a motion to dismiss. S.C. Code Ann. § 15-36-100(F). Upon the filing of a
motion to dismiss, “the complaint is not subject to renewal after the expiration of the
~ applicable period of limitation unless a court determines thatthe plaintiff had the requisite
affidavit within the time required pursuant to this section and the failure to file the aft‘ndavit
is the result of a mistake.” S.C. Code Ann. § 15-36-100(F). |

In addition to the definition of “medical malpractice” provided by S.C. Code Ann. §
15-79-110(6), South Carolina case law distinguishes ordinary negligence from medical
.malpractice at the point at which the plaintiff's allegations concern matters of proper
diagnosis or treatment involving technical knowledge outside of the knowledge of laymen.

See, e.q., Botehlo v. Bycura, 282 S.C. 5'78, 583, 320 S.E.2d 59, 63 (Ct.App. 1984) (“The

reason for requmng expert testimony [in medical malpractice actions] is that matters of
proper diagnosis and treatment ordinarily mvolve technical knowledge beyond the ken of
laymen.”).

There is no question that, pursuant to the NOI Requirements, Wallace Thomson is
a "health care institution” as Plaintiff alleges’throughout_he'rAmended COmpIaint thatit is
a hospital. There is also no question that Plaintiff's allegations concern “health care
providers” as Plaintiff alleges that it was Wallace Thomson’s “intake nurses” that assessed
her condition and failed to put safety and fall precautions into place. See ExhibitA 15.

As such for purposes of the. NOI Requirements, Plaintiff's Amended (,omplamt
alleges numerous claims of medtcal malpractice on the part of Wallace Thomson and its

nursing staff. Plaintiff alleges that the nursing staff failed to put into place fall risk

Page3 of 6
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precautions in accordance with hospital policy after asséssing her condition. See Exhibit
A 5,10, 11, 12(a). Plgintiﬁ also alleges that Wallace Thomson failed to take additional
precautions for her safety based upon the nursiﬁg staff's knowledge of the medications
administered to her as well as the side effects of those medications. See Exhibit A, § 11.
Patient assessments, fall risk precautions based on those assessmenté, and
ensuring patient safety based on knowledge of medications énd fheir side effects are all
aspects of skilled and technical medical treat.ment rising above the knowledge of
Iaypersoﬁs. Simply put, only health care providers within a health care institution conduct
patient assessments and fall risk assessments, and they do so baéed upon their medical
~knowledge and expertise in reviewing a patient's medical condition. Through her
allegations, Plaintiff has questioned whether Wallace Thomson and its. nursing staff
provided médical treatment to Plaintiff as would a reasonably prudent institution and
provider in the same or similar circumstances. Because Plaintiff alleges negligent medical
treatment in failin_g to properly assess her and put into place fall risk precautions, she is
alleging claims of medical malpractice. Aé a result of Plaintiff"s failure to comply with fhe
NOI Reduirements, she is not entitled to maintain an action against Wallace Thomson, and
her claim is subject to dismissal pursuant to S.C. Code Ann. § 15-79-125 and S.C. Code
-Ann. § 15-36-100(F). |
In addition to the above-described right of dismissal, Wallace Thorﬁson is entitled
1o have this action dismissed with prejudice pursuant to Rule 12(b)(1) of the South Carolina
Rules of Civil Procedure. Seotioﬁ 15-79-125(D) provides that a circuit court has juris_dictidn
to enforce S.C. ‘Code Ann. § 15-79-125. The negative .implicatio‘n of said grant of
jurisdiction is that where a plaintiff fails to comply with the NOI Requirements, the circuit

Page4of 6
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court‘does not have jurisdiction over the plaintiff's case. PIaintiff’; failure to comply with the
NOI Ré‘quirements deprives this Court of subject matter jurisdiction to conéider"her claims
asserted in the Amended ’Comblaint.. Pursuant to S.C. Code Ann. § 15-79-125(D), this
Court bnly retains subject »matterjurisdiction to enforce the NOI Requirements and dismiss
this action for failure to comply therewith.

Finally, by failing to comply with the NOI Req uiréments, Plaintiff cannot maintain the

present action because it is filed improperly. Section 15-79-125(E) of the South Carolina

Code provides that a plaintiff may institute a civil action.in a medical malpractice case by

filing a summons and complaint only after it is determined that the matter cannot be
_resolved in pre-suit mediatién pursuant to the NOI Requirements.l By failing to comply with
the NOI Requirements, Plaintiff has improperly filed herAmende'd Complaintwhen she has
no legal right do so. As such, her Amended Complaint fails to state a cause of action upon
which relief can be grahted, and her Amended Complaiht should be dismissed pgrsuant
td Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.

CONCLUSION

Forthe reasons set forth above, Defendant Wallace Thomson respectfully requests
that this Court grant its Motion to Dismiss, and dismiss Plaintiffs Amended Complaint with

prejudice.

[Signature block on next page.]
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IN THE COUNTY OF UNION
COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
COUNTY OF UNION

| Case No. 2011-CP-44-00074
SARAH DAWKINS,
» Plaintiff

Vs.
UNION HOSPITAL DISTRICT
(aka) WALLACE THOMSON
HOSPITAL,
‘Defendant
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PLAINTIFF’S OPPOSITION TO THE DEFENDANT’S MOTION TO DIéMISS“:

J

SHUD Y 604 3T

(i

I. INTRODUCTION

Plaintiff Sarah Dawkins hereby submits this reply m response to Defendént’s, Wallace
Thomson Hospital aka Union Hospital District (hereinafter Hospital), Motion to Dismiss. For
the reasons set forth herein, Plaintiff asks this Court to deny Defendant’s Motion on all grounds
pursuant to South Carolina Rﬂes of Civil Procedure and relevant state law.

II. STATEMENT OF FACTS

On Februa;‘y 22,2009, Plaintiff’s daughter-in-law notic,ed‘that Plaintiff was having great
difficulty walking and balancing in general. Plaintiff was also complaining of a severe headache.
Ft_earing that her mother-in-law was having a stroke, Plaintiff’s daughter-in-law called an
-ambulance. Upon arrival at the hospital, the emergency room front desk staff was apprised of
' Plaintiff’s symptoms, and Plaintiff was taken in the 'emergency room area while her family was
required to wait in the waiting -area. Plaintiff’s son arrived a few hou‘rs 1ater and requested to see
his mother. It was not until his arrival that the family was notified that Plaintiff had fallen in the

bathroom and fractured her foot.




~ Plaintiff contends that she fell while attempting to use the bathroom with no assistance
from any hospital staff. Unable to reach the call button, she was forced to lie on the floor in
agony and scream for help. However, it was ndt unti] sometime later that someone arrived to -
heip Plaintiff. Plaintiff contends that the Defendant was grossly negligent in failing to perform
its duties in compliance with its own policies and procedures, failing to secure her safety and
well-being before leaving her unattended, and failing to check on Plaintiff. Plaintiff brought this
action in that thé circumstances are akin to premises liébility alleging that Defendant was -
negligent in its supervision and failure to keep a watchful eye on Plaintiff in the bathroom where
the fall occurred.
III. STANDARD OF REVIEW

Pursuant to Rule 12(b)(1) and (b)(6). SCRCP, the movant challenges the power of the

court over the subject matter. “The question of subject matter jurisdiction is a question of law for

the court.” Chew v. Newsome Chevrolet, Inc., 315 S.C. 102. 104. 431 S.E.2d 631 (Ct.App.1993)

(citing Bargesser v. Coleman Co., 230 S.C. 562. 96 S.E.2d 825 (1957)). “The concept of

jurisdiction refers to the authority of a court over a particular person (personal jurisdiction) or the
authority of a court to entertain a particular action (subject matter jurisdiction), but the concept
does not refer to the validity of the claim on which an action against a person is based.” Boan v.

Jacobs, 296 S.C. 419. 421, 373 S.E.2d 697, 698 (Ct.App.1988). In the present case, the

Defendant contends that the Court does not have subject matter jurisdiction.

Subject matter jurisdiction is “the power to hear and determine cases of the general class

to which the proceedings in question belong.” Bank of Babylon v. Quirk, 192 Conn. 447, 472

A.2d 21. 22 (1984); Balcon, Inc. v. Sadler,-36 N.C.App. 322. 244 S.E.2d 164 (1978) (citing 21

C.J.S. Courts § 23, pp. 36-37). A court lacking subject matter jurisdiction, however, has no
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authority to act regardless of the geographical location or consent of the litigants. Nix v. Mercury

Motor Express, Inc, 270 S.C. 477, 242 S.E.2d 683 (1978.).

Plair_ltiff disagrees and argues that in the present case the Court has subject matter
jurisdiction over this ﬁaﬁer, as this is an action in tort, and there is but one Circuit Court in |
‘South Carolina, with uniform subject matter:jmisdiction “throughout the State.” State ex rel.

Riley v. Martin, 274 S.C. 106, 111, 262 S.E.2d 404, 406 (1980); see also S.C.Const. art. V, § 1.

Accordingly, the court has jurisdiction to hear this matter.

Under Rule 12(b)(6) of the South Carolina Rules of Civil Procedure a defendant may

move to dismiss a complaint based on a failure to state facts sufficient to constitute a cause of

action. Spence v. Spence, 368 S.C. 106, 116, 628 S.E.2d 869, 874 (2006). The decision to grant a

Rule 12(b)(6) motion to dismiss must be based solely upon the allegations set forth in the

complaint. Id.; Clearwater Trust v. Bunting, 367 S.C. 340, 343, 626 S.E.2d 334, 335 (2006). In

deciding to grant the motion to dismiss, the court must consider whether the complaint, viewed

in the light most favorable to the plainﬁﬁ, states any valid claim for relief. Spence, at 116. 628

S.E.2d at 874 (2006). A motion to dismiss under Rule 12(b)(6) should not be granted if facts

alleged and inferences reasonably deducible therefrom entitle the plaintiff to relief under any -

theory. Id.; Overcashv. S.C. Elec. & Gas Co., 364 S.C. 569, 572. 614 S.E.2d 619, 620 (2005).

Furthermore, the complaint should not be dismissed merely because the court doubts the plaintiff

will prevail in the action. Spence, at 116-17, 628 S.E.2d at 874. Dismissal under R_uLé 12 1s
improper if the facts alleged and inferences reasonably deducible from them, viewed in the light

most favorable to the plaintiff, would entitle the plaintiff to relief on any theory. Doe v. Marion,

373 8.C. 390, 395, 645 S:E.2d 245, 247 (2007).
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Rule 8. SCRCP, mandates that a pleading contain “ultimate facts” rather than
“evidentiary facts” to state a cause of action. “Ultimate facts fall somewhere between the
verbosity of ‘evidentiary facts’ and the sparsity of ‘legal conclusions’.” Watts v. Metro Security

Agency, 346 S.C. 235. 239. 550 S.E.2d 869, 871 (Ct. App. 2001). Further, a complaint must

contain a ‘short and plain statement of the facts showing the pleader is entitled to relief.’ Rule’

8(a)(2), SCRCP. This requires a litigant to plead the ultimate facts which will be proven at trial,

not evidence which will be used to prove those facts. Clarkv. Clark, 293 S.C. 415,416,361

S.E.2d 328 (1987) (emphasis added).

Where allegations of the complaint give rise to competing inferences on a question of
material fact, dismissal under Rule 12(b)(6) is not appropriate. Camp v. Springs -Mortgage Corp.,

310 S.C. 514, 517. 426 S.E.2d 304. 306 (1993). The Ruling on a Rule 12(b)(6) motion to dismiss

must be based solely upén the allegations set forth in the compléint. Moreover, a 12(b)(6) motion
should not be granteci if the facts alleged and the inferences reasonably deducible therefrom

~ would entitle the plaintiff to any relief én any theory of the case. The question to be considered is
whether, when viewed in the light most favorable to the plaintiff, the complaint states any valid
claim for relief. Further, the complaint should not be dismissed merely because the court doubts
the plaintiff will prevail. Carolina Care Plan, Inc. v. United HealthCare Services, Inc., 361 S.C.

544, 606 S.E.2d 752 (Ct. App. 2004) (emphasis added).

Plaintiff’s Amended Complaint recites the ultimate facts, which upon further litigation,
will show the evidence which will be used to prove those ultimate facts. As such, the
Defendant’s Rule 12(b)(6) motion to dismiss must be denied.

V. LEGAL ARGUMENTS
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On April 18, 2011, the Hospital filed a motion to dismiss pursuant to the South Carolina |

Rules of Civil Procedure 12(b)(1). 12 (b)(2) and 12(b)(6). The Hospital co_nténds that Plaintiff -

did not comply with South.Carolina Code Annotated § 15-79-125, and as such her claims should
be dismissed accordingly. Plaintiff disagrees for the below stated reasons.

Pursuant to Rule 7 of the South Carolina Rulés of Civil Procedure Plaintiff opposes
Defendant’s motion to dismiss and asserts that the coﬁlplaint does not allége professional -
ﬁegligence and that an expert affidavit is not required under the law. |

S.C. Code Ann. § 15-36-100, amended effective July 1, 2005, for causes of action arising

after that date, provides that in an action for damages alleging professional negligence against a
professional licensed by or registered With the State of South Carolina and listed in the stgtute
(includ'mé health-care professionals; attorneys, architécts, professional engineers, certiﬁed.pﬁ’blic
accountants, and others), the plaintiff must file as part of the complaint an affidavit Qf an "expert
witness" (as statutorily defined) specifying at least one negligent act or omission claimed to exist
and the factual basis for each claim based on the available evidence at the time of the filing of
thé affidavit. Defendant contends that because Plaintiff did not file an affidavit of an expert

witness that Plaintiff’s claims should be dismissed pursuant to Rule 12(b)(1) and 12(b)(6) for

failure to state a claim. Plaintiff disagrees.

Plaintiff contends that while a health care facility is covered under S.C. Code Ann. §15-

36-100, it is not applicable m this matter. As derived from Plaintiff’s Statément of Facts above,
 this matter does.not originate from the Defendant’s profeésional negligence or malpractice but
from Defendant’s failure to supervise and monitor Plaintiff and adhere to its own Po‘licies and
Procedu.rés. There is no evideﬁce that any diagnostic}(medical) services were rendered prior to

the fall. Plaintiff contends that a Rule 12(b) motion is premature at this time, absent discovery to
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-determine who and what medical services, if any, were ever rendered. There are disputed facts
regarding whether the intake staff was nurses, administrati%ze assistants, and even if so, no
medical services, according to Plainfiff, were rendered prior to the fall, Plaintiff simply checked
into the emergency room, complained of having difficulty in keeping her balance. The
emergency room staff of Defendant was aware that Plaintiff was ilavmg great difficulty in
walking and keeping her balance, yet they left her unattended and did not permit her family to
wait with her. As a result, Plaintiff was forced to attempt to use the bathroom by herself. To
make matters worse, the Defendant failed to check on Plaintiffin a timely manner, and she was
forced to lie on the floor and scream in agony until someone heard her. The Defendant also
failed to inform Plaintiff’s family of the incident in a timely manner. The resulting mJury to
Plaintiff did not stem from the Defendant’s professional negligence per se, but rather from its
negligent supervision and failure to kegp a watchful eye on Plaintiff, thﬁs making § 15-36-100
inapplicable. N

Additic;naﬂy, the courts and the legislature provide that where professional negligence is
alleged, expert testimony.wi]l usually be neceésary to establish both the standard of care and the
defendant's departure therefrom, unless the subject matter is within the ambit of commonv
knowledge and expeﬁence, so that no special learning is needed to evaluate the conduct of the

defendant. Hoeffner v. The Citadel, 311 S.C. 361. 429 S.E.2d 190 (1993), reh'g denied, (May 17,

1993). The Code reiterates the court’s finding and states that “the contemporaneous filing
requirement of subsection (B) is not required to support a pleaded specification of negligence

involving subject matter that lies within the ambit of common knowledge and experience, so that

~ no special learning is needed to evaluate the conduct of the defendant. (South Carolina Code

Annotated § 15-36-100 (C)(2)).
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The legislative intent of Section 15-36-100 was not to make an absolute requﬁement that
all negligence actions against a healthcare provider require expert testimony and special learning
to evaluate the conduct of the defendant. This case is similar to the Circuit Court’s‘position in the
case of the Estate of Smilie Christie v., Squth Carolina Department of Mental Health, Case No.

2009-CP-40-134, argued by Plaintiff’s counsel before the Honorable George C. James on July |

13, 2009. Plaintiff offers this parallel case for the Court’s review as the qircumstaﬁc;es in tﬂat
case ére akm to the present action before the Court. (Attachment: Estate of Smilie Christie,
Judgment in a Civil Case Dated July 17, 2009). No expert is necessary when the subject matter is
W1th1n the common knowle‘dgte‘ and experience so that no special learning is needed by the judge
or the jury to evaluate the conduct of the defendant. Id. The. circumstances in the case at bar do |
not reqﬁire expert or special learning to evaluate the.common sense requirement of hospital staff
. to supervise and maintain a watchful eye ui:on a potential patient who is having problems with
balancing (yet to be diagnosed) and allowing that person to go to the bathroom une:‘;cofted and to
leave them in the bathroom unsupervised. |

This action arose nof as a r‘esul% of a specialized knowledge or skill that requires a special
duty but as simple gross n'egligence‘to take care and do what is necessary. Furthermore, neither
a jﬁry nor judge would need aﬁy special Ieaming.',‘;:o evaluate the grossly negligent conduct of the
Defeﬁdant. Accordingly, as a matter of law, Plaintiff was not required to file an affidavit in
accordance with § 15-36-100.

V. CONCLUSION

For the reasons éta‘ﬁcd herein, the Plaintiff in this case has pleaded speciﬁé facts for which

relief may be granted. Accordingly,.for the foregoipg reaséns, Plaintiff’s cla'nﬁs should succeed

as a matter of law, and the Court should deny the Defendant’s Motion to Dismiss. -
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STATE OF SOUTH CAROLINA ) IN THE COUNTY OF UNION
COUNTY OF UNION ) COURT OF COMMON PLEAS
' )
) Case No. 2011-CP-44-00074
SARAH DAWKINS, )
Plaintiff )
) I L E
. Vs. , )
UNION HOSPITAL DISTRICT | ) -
(aka) WALLACE THOMSON ) MAR -7 2012 |
 HOSPITAL, ) : /7¢ / 1
Defendant ) TIME = O 6 ﬁn\
) WILLIAM .F. GAULT, CCCP&GS.

'PLAINTIFF’S MOTION FOR RECONSIDERATION

1. INTRODUCTION |

i The Plaintiff herein respectfully requests that this Honorable Court reconsider its
Amended Order dated February 13, 2012 which grants Defendant Union Hospital District (aka)

Wallace Thomson Hospital’s Motion to Dismiss.

In that Order, the Court dismisses Plaintiff’s Complaint on the basis that Plaintiff failed
to filea nbtice of intent to file suit and an affidavit of an expert witness, és réquired by S.C. Code
§ 15-79-125 and §15-36-100 (hereinafter referred to as the “NOI” requjrements). The gravamén
of this Court’s holding is that by failing to.comply with the “Notice of Intent” statute, Pléintiff’ S
Complaint fails to state a claim, thus depriving the Court of subject matter jun'sdiction.and
preventing Plaintiff from litigating her case. ‘Plaintiff respectfully submits thé‘t the Court’s
holding'is in eﬁor. The effect of this holding is to eviscerate Plaintiff’s rights without providjné '

an opp.ortunity to litigate this issue and develop Plaintiff’s theory of the case.

32



.

L. BASIS FOR PLAINTIFF’S MOTION FOR RECONSIDERATION

Plaintiff respectfully submits that sﬁe has -sufficiently alle_ged, in her Amended
Cbmplaint, a general negligence action based on the premises liability of the Defendants.
Plaintiff filed her Amended Complaint in this Court on May 3, 2011. It is Plaintiff’s contention
that the NOI requiréments are procedurally inapplicable to these proceedings and that Plaintiff
has sufﬁcienﬂy_ stated a claim such that this Court has jurisdiction to hear her case. There is case
law regarding the NOI requirements and similar statutes in South Carolina and other jurisdictioﬁs
that support Plaintiff’s theory of the case, and to .dismiss Plaintiff’s case runs afoul of iegislative

intent regarding the NOI requirements. -

Additionally, Plaintiff respectfully submits that even if Plaintiff had couched her
complaint as one of professional negligence, Plaintiff should not be forced to provide a medical
affidavit has proscribed by the NOI requjrementé since the subject matter of the allegations in
Plaintiff’s Complaint fall within the ambit of common knowledge and experience, such that no
special learning is needed to evaluate the conduct of the defendant. Hoeﬁ%ér v. The Citadel, 311

S.C. 361. 429 S.E.2d 190 (1993). reh’g denied. (May 17. 1993). The legislature provides an

exception to the NOI requirements in section § 15-36-100(C)(2) for cases based on matters

which lie within the ambit of common knowledge and experience. SC Codednn § 15-36-100
©@Q).

II1. BRIEF RECITATION OF THE FACTS OF THIS CASE

On February 22, 2009, Plaintiff's daughter-in-law noticed that Plaintiff was having great
difficulty walking and balancing in general. Plaintiff was also complaining of a severe headache.

In fear that her mother-in-law was having a stroke, Plaintiff’s daughter-in-law called an
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ambulance. Upon arrival at the hospital, the emergency room front desk staff was apprised of
Plaintiff’s symptoms and Plaintiff was taken in the erﬁergency room area while her family was
required to wait in the_Waiting area. Plaintiff’s son arrived a few hours later and rézques’ged to see
his mother. It was no;t until his arrival that the family was notified that 'Plaintiff hzad fallen in the

bathroom and fractured her foot.

Plaintiff contends that she fell while attempting to use the bathroom with no assiétance
from any ho.spital staff. Unable to reach the call button she was forced to lie on.the floor in
agony and scream for help. However, it was not until sometime later that someone arrived to
‘help Plaintiff. flaintiﬂ contends that the Defendant was grossly negligent in failing to perform
its duties in compliance with its own policies and procedures, faih'ng to secure her safety and‘-.
well-being before leaving her unattended, and failing to éheck on Plaintiff. In essence, Plaintiff
claims that this is a neéligence -action based on principles of premis_es liability alleging that
Defendant was neghgent in its supervision apd faﬂure to keep a watchful eye on Plaintiﬂ in the

bathroom where the fall occurred.
| IV. STANDARD OF REVIEW FOR A MOTION TO DISMISS

A judgment on the pleadings is considered to be a drastic procedure by our courts.

Russell v. Columbia, 305 S.C. 86, 89, 406 S.E.2d 338, 339 (1991). The motion cannot be

sustained if facts alleged in the complaint and inferences reasonably deductible therefrom would

entitle plaintiff to any relief on any theory of the case. Brown v. Leverette, 291 S.C. 364, 366,

353 S.E.2d 697, 698 (1987). If the facts and inferences drawn from the facts zlleged in the

~comp1a'mt, viewed in the light most favorable to the plaintiff, would entitle the pléilntiff relief on

~ any theory, then the grant of a motion to dismiss for failure to state a claim is improper. Brazell

34




v. Windsor, 384 S.C. 512. 515. 682 S.E.2d 824. 826 (2009). The court should not dismiss the

complaint merely because there exists doubt that the plaintiff will prevail in the action. Doe v.

Marion_373 S.C. 390. 395. 645 S.E.2d 245248 (2007). All properly pleaded factual allegations
are deemed admitted for the purposes of considering a motion for judgment on the pleadings.

Russell v. City of Columbia, 305 S.C. 86, 89. 406 S.E.2d 338, 339 (1991). Pleadings in a case

should be construed liberally so that substantial justice is done between the parties. Id
V. LEGAL ARGUMENT
Plaintiff has Sufficiently Alleged a Premises Liability Action in her Amended Complaiht

Defendant avers and this Court has ruled in this case thét the Defendant’s duty to
Plainﬁff, as alleged in Plaintif’s Amended Complaint, is solely based on medical diagnosis.
“Any obligation or duty owed to Plaintiff as a result of Plaintiff’s initial medical complaints and
the disclosure of her current medications to the intake nurses could arise only from a professional
medical analysis or diagnosis” (Attachment: Judge Hayes 2/2/12 Amended Order). It is
Plaintiff’s contention that this is 4not a medical diagnosis case, but rather that Plaintiff has alleged
a negligence action based on principles of premises liability.- It is Plaintiff’s contention that
Defendant has breached a duty of care to Plaintiff as an invitee and that Plaintiff was proximately
harmed by this breach. “Hospitals are subject to general pﬁﬁciples of premises liability and
standard of care owed to an invitee. Thus, in addition to having liability for negligence of
physicians and employees, hospitals also bear liability for injuries caused by their own breach of

duty of care to patients and other invitees.” SCJUR Hospitals § 22.

This Court bases its ruling dismissing Plaintiff’s Complaint on several paragraphs of

Plaintiff’s Complaint that the Court indicates amount to an assertion of medical malpractice.
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The Defendant, in their Memorandum in Support of Defendant’s Motion to Dismiss Plaintiff’s
Amended Complaint, places spécial emphasis on the fact that Plaintiff presented at Defendant

Hospital for the purposes of receiving medical treatment.

In its Amended Order, this Court indicates that its ruling is based on the following |

assertions by the Plaintiff:

1. “Plaintiff checked into the Defendant’s Hospital for the expressed purpose of receiving
medical attention for headaches and the inability to maintain balance or walk.” (Attachment:

Amended Complaint, Paragraph 3);

2. “At the time of admission, the Plaintiff asserts that the intake nurses were infbrmed of the
conditions surrounding her admitténce. In response to the>noted ailments, the Plaintiff should
not have been left unattended and unmonitored untﬂ proper tests could be performed or at the
very least until the appropriate fall Hospital procedures were pﬁt in place.” (Amended

Complaint, Paragraph 5);

3. “Defendant had every obligation to the Plaintiff to ensure her safety with regard to her |
original complaints, as well as the side effects of the medications that were being administered

by Defendant,” (Amended Complaint, Paragraph 11).

Plaintiff submits that these statements are not statements which allege medical
malpractice. Plaintiff ‘aver’s that these statements support her claims that the duty owed to
Plaintiff is not one of professional negligence, but rather the duty owed from vlandowner to
invitée. Under South Carolina law, an invitee is defined as “a person who enters onto properfy
of another by expres's or implied invitation, his entry is connected with the owner’s business or
with an activity the owner conducts or permits to be conducted on his land, and there is a

5
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mutuality of benefit or a benefit to the owner.” Singleton v. Sherer, 377 S.C. 185, 659 S.E.2d
196, 203 (Ct; App. 2008). The first statement listed above clearly establishes this mutuality of
benefit when viewed in a light most favorable to the Plaintiff; since it simply states that the
Plaintiff went to the Defendant for mec:lical treatment and medical treatment is what the

Defendant is in the business of providing.

It is the law in South Carolina that a hospital can be found liable for unreasonably
dangerous premises. Hughes v. Children’s Clinic, P.A., 269 S.C. 389, 237 S.E.2d 753. In
Hughes, a mother took her minor son to a children’s clinic to be treated for a nose and thrc;at
infection. The sick boy fainted and fell backward into a mirror in the receptionist’s area of the
clim'c. The Court held that the boy was an “... invitee on the clinic’s premises and that the clinic
thus owed him an active, affirmative duty of exercising reasonable or ordiﬁary care for his éafety
commensurate with particular circumstances involved including the age and capacity of the
invitee and including refraining from any act which may make invitee’s use of premises
dangerous or result in injury to him, and clinic was liable for any injury resulting from breach of
this duty.” Id. The second statement réhed on by this court in issuing its Amended Order,
referenées the Hospital fall procedures. When Vi¢wed in light of the Court’s holding in Hughes,
and in a h'ght most favorable to the Plaintiff, this statement merely acknowledges the duty of an
invitee to exercise reasonable care for the safety of an invitee and not,.as Defendant contends, a
failure to diaénose. 'Plaiﬁtiff s theory of the case is not that the Defendant failed to properly
diagnose the Plaintiff, but rather that Defendant failed to ensure that proper fall procedures were
in place for the Plaintiff. In this statement, Plaintiff is alleging that the Defendant failed to take
into account the condition of Plaintiff when leaving her unattended. Plaintiff is not disputing the

diagnosis techniques or professional diagnosis ability of the hospital staff. In fact, since this case
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was dismissed before Plaintiffs ha\}e had an opportunity to fully engage in discovery, Plaintiff is
unaware of whether it was a licensed iorofes‘sional or staff member who left Plaintiff
unmonitored, nor is Plaintiff aware to What»exteﬁt, if any, licensed medical personne.l are
involved in enforcing the Hospital fall'pr_evention procedures. Plaintiff’s theory of the case is
simply that Defendant, as a facility which invites sick and infirmed membeérs of the public into -
its doors for its own benefit, has a duty to ensure that those members of the public are not
éxposed to a da'ngerousenvironment and that proper fall procedures should have been in place
and enforced in order to prevent incidents such as the one alleged in Plaintiff’s Aﬁnended

‘Complaint from occurring.

In construing the third statement in a light most favorable to the Plaintiff, Plamtiff .
submits £hat Defendant had a duty to Plaintiff, commensurate Wlth Plaintiff’s physical condition,
to ensure that the premises were safe for Plaintiff. It is Plaintiff’s contention that this statement
does not allege a medicgl diagnosis. Plaintiff had not yet been diagnosed by Defendant at thé
time when the incidéntalleged in the Complaint took place. To the extent that this statement can
be construed és suggesting that a medical diagnosis should have been rﬁade, this statement only
addresses actions taken subsequent to this diagnosis. Subsequent measures that the Defendant
provides to the Plaintiff to ensure that the Plaintiff does not slip aﬁd fall while on the premises do
not necessarily involve medical judgment. Plaintiff strongly contends that the Defendant’s
obligation to follow its fall procedures and to not bé, negligent to ensﬁre the safety of its im}itees
is independent of its duty to not engage in medical malpractice aqd that the failure of the

Defendant to do so proximately caused harm to the Plaintiff.

In light of the foregoing, dismissal of the Plaintiff’s Complaint for faih'ng to 'clomp‘ly with
the NOI r_equirements is improper at this stage of the.proceeding because under Plaintiffs’the_dry

7
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of the case this action is not a medical malpractice action, but rather one properly couched in

premises liability.

Dismissing Plaintiff Complaints Runs Afoul of the Legislative Intent. Underlying the NOIY

Requirements

Our South Carolina legislature defines “Medical Malpractice” as “do'mg' that which the
reasonably prudent health care provider or health care institution would not do or not doing that
which the reasonably prudent health care provider or health care institution would do in the same
or similar circumstances” S.C. Codednn § 15-79-110(6). In South Carolina, a plaintiff must,
prior to filing suit in a medical malﬁractice aétion, file a notice of intent to file suit and an
affidavit of an expert witness. S.C. Code Ann. §15-79-125(A). Additionally, pursuant to the
statute, the expert afﬁdavi;t must specify at least one negligent act or ofnission and the factual
 basis for each claim must be based on the available evidence at the time of the filing of the
affidavit. S.C. Code Ann. §15-36-100. Further exploration of S C. CodeAnn. § 15-36-100(A),
indicates that m order to be considered an “expert” for purposes of.the NOI requirements,} the
affiant must be either licensed as a professional in-the same profession as the professional whose
conduct is at issue or otherwise have knowledge in such area. S.C. Codednn § 15-36-100.
These I'equirements suggest that the legislature did not intend for all causes of action that arise
within the walls of a health care institution to- give rise to the NOI requirements. In fact, -the
constructiot; of the statute' suggests that only actions 'which would require a medical
professional’s testimony are such actions as are subject to the NOI reqm;ements. Since-
Plaintiff’s theory of the case. is based in premises liability and not medical nﬁalpractice,

application of the NOI requirements to Plaintiff’s cé.se runs afoul of the legislative intent

underlying the statute.
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In 2006, the Indiana Court of Appeals wés faced with interpreting a similar statute as S.C.
Codednn §15-36-100. The Plaintiff in that case was alleging that a health care provider failed to

keep its property in a reasonably safe condition and that their cause of action was one in

premises liability and not medical malpractice, which the Indiana Medical Malpractice Act

‘defined as, “a tort or breach of contract based on health care or professional services that were

provided, or that should have been provided, by a health care provider, to a patient.” Madison

Center, Inc. v. RR.K.. 853 N.E.2d 1286, Ind. App.. 2006 (September 21, 2006). The trial court
ruled that it did not have subject matter jurisdiction to hear the case because the Plaintiff had
failed to comply with the provisions of the Act. In overruling the trial court and h_oldjng that the
trial court erred by dismissing the Plaintiff’s Complaint, the Indiana Court of Appeals stated,
“Fact that the alleged misconduct occurs in é healthcare facility does not, by itself, make the
claim one for malpractice, nor does the fact that the injured party was a pa‘;ient at the facility or
of thé provider, create such a cléim; instead, the testis Whe;ther the claim 1s based oh the_

provider’s behavior or practices while acting in his professional capacity as a provider of medical

services.” Madison Center, Inc. v. RRK., 853 N.E.2d 1286, Ind. App.. 2006 (September 21,

2006).

Expert Testimony is not Required in Order to Establish that Defendants were Negligent

The courts and the legislature provide that where professioﬁal negligence -is alleged,
expert testirﬁony will usually be necessary to establish both the standard of care and the

defendant’s departure therefrom, unless the subject matter is within the ambit of common

- knowledge and experience, so that no special learning is needed to evaluate the conduct of the

defendant. Hoeffner v. The Citadel, 311 S.C. 361, 429 S.E.2d 190 (1993). Additionalij, the

Code reiterates this holding by stating that “the contemporaneous filing requirement of

N
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subsection (B) is not required to support a pleaded specification of negligence involving subject
matter that lies within the ambit of common knowledge and experience, so that no special

learning is needed to evaluate the conduct of the defendant. SC Codednn § 15-36-100 (C)(2).

The facts of this case, as alleged by Plaintiff, are such that they fall élearly within the
statutory exception to the affidavit requirement. Plaintiff’s Amended Complaint states in
paragraph six, “In addition, her déughter in law had also disclosed. to the staff that Ms. Dawkins
was experiencing instability and possible symptoms of stroke”. When Viewea in a light most
-favorable to the Plaintiff, it is clear that the staff of the Hospital was on notice of Plaintiff’s
condition and that it does not take a me'dical'expert to affirm that a person who is unstable on
their feet should not be left alone, since such knowledge is within the common knowledge and
experience of both a judge and a jury. Moreover, paragraph eight of the Amended Complaint
states, “[t]he Plaintiff remained on the floor until staff assisted her. She was in excruciating pain
. and could not believe that any staff members{ had not come in to check on her condition.”
Paragraph ﬁine'of the Amended Complaint states, “[t]he Plaintiff asserts that she was only
renderea assistance after someone heard her repeated pleas for help.” Both of these alleéations
m the Amended Complaint are such that a jury could find that the Defendant was grossly
negligent in failing to provide a reasonably safe environment for Plaintiff. In fact, when read in
conjunction with paragraph six, Plaintiff has clearly stated a claim that Plaintiff was injured as a
proximate result of Defendant’s breach of its duty to provide reasonably safe premises for its
invitees. Moreover, it does not require a medical expert to draw this conclusion frqm fhe
allegations in the Amended Complaint. Clearly, the eﬁcepﬁon to the NOI requirements as stated

in both Hoeffner and SC CodeA_nn § 15-36-100 (C)(2) should be applied to the inétant case.

10
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VI. CONCLUSION
For the reasons set forth above, Plaintiff respectfully requests-that this Court reconsider

its Amended Order and issue an Order Denying Defendant’s Motion to Dismiss.

s

Donald Gist - ,

4400 North Mam treet

Columbia, South Carolina 29230

(803) 771-8007

ATTORNEY FOR THE PLAINTIFF

Columbla South Carolina
N ~"S 2012

11

42




STATE OF SOUTH CAROLINA - )
) IN THE COURT OF COMMON PLEAS

COUNTY OF UNION )

Sarah Dawkins,
MEMORANDUM IN OPPOSITION
TO PLAINTIFF’S MOTION
FOR RECONSIDERATION

Plaintiff,

VS.

Union Hospitél District (aka) Wallace C.A. No. 201 1-CP-4'4-OOO74

Thomson Hospital,

Defendant.

Defendant Wallace Thomson Hospital (“Wallace Thomson”) respectfully requests
that this Court deny Plaintiff's Motion for Reconsideration and- uphold its Ame'nded- Order
filed on February 22, 2012. |

Background

Plaintiff filed an amended complaint in this matter on May 2, 2011 alleging that on
or about February 22, 2009, she presented at Wallace Thomson to obtain “medical
attention for headaches and the inability to maintain balance or walk.” Amended Complaint,
113 (emphasis added). Plaintiff further alleges that after she was admitted to a patielnt room
at Wallace Thomson, she fell while attempting to use the reétroom../—\mended Corﬁplaint,
{i 3, 4. Plaintiff claims that her fall was caused by Wallace Thomson's negligence in failing
to properly assess her medical condition and put into place fall risk-and safety precautions
.in light of her condition and the medications that she was taking. Amended Complaint,

5,10, 11, 12(a).

Plaintiff did not comply with S.C. Code Ann. § 15-79-110, et 'seg. and S.C. Code.

Page 1 of 5
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Ann. § 15-36-100, South Carolina’s Notice of Intent to File ‘Suit and exspért affidavit

procedures required in medical malpractice actioné (the “NOI Requirements”) prior to filing
her Amended C.ompla-int. As such, Wallace Thomson ﬁ>led a motion to dismiss Plaintiff's
amended complaint on the grounds that (1) Plaintiff failed to comply with the NOI-
Requirements; ‘(2) the Court lacks subject makt‘te'r jurisdiction td presidé over Plaintiff's

cl'aims, because she failed to comply with the NOI Requirements; (3) Plaintiff's Amended

Complaint fails to state a claim upbn which relief can be granted because she improperly

filed her summons and amended complaint without first complying with the NOI

Requirements.

At a January 17, 2012 hearing on Wallace Thomson'’s mbtioh to dismiss, counsel

for thé,parties argued their respective positions before The Honorable John C. Hayes. On

- February 22,2012, Judge Hayes issued an order dismissing Plaintiff's Anﬁended Compléint _

(the "Order”)_becéuse Flaintiti failed to comply with the NGI Requirements despite having
filed an action alleging medical malpréctice. |
Argument
Within her motion for reoonsideratién, Plaintiff argues that the Court impropérly

dismissed -her Amended Compilaint because (1) she 'alleges ordinary negligence or

- premises liability, and not medical negligence, (2) not every act of negligence that occurs

within a health care institution is medical malpractice, and (3) expert testimony is not

required to prove the negligent acts alleged in this case. Howevef, Plaintiff's motion for

reconsideration should be denied because she does not focus upon the allegations she
has made wfthin her Amended Complaint: allegations of medical malpractice triggering

applioétioh of the NOI Requirements.

Page 2 of 5
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Within its Order, the Court correctly focused upon the allegations of the Amended

Complaint..Seve, e.q., Doev. Marion, 373 S.C. 390, 395, 645 S.E.2d 245, 247 (2007), citing

- Spence v. Spence, 368 S.C. 106, 116, 628 S.E.2d 869, 874 (2008) (“In considering a

motion to dismiss a complaint based upon a failure to state facts sufficient to constitute a
cause of action, the trial court must base its ruling solely on allegations set forth in the

complaint.”) As stated within the Order, Plaintiff's assertions that her claims are not claims

of medical malpractice simply “cannot be reconciled with the specific allegations made in -

Plaintiffs Amended Complaintj” Order, p. 2.

As the Court cites in its Order, Plaintiffs Amended Complaint alleges that she

presénted at Wallace Thomson for the ‘expressed purpose of receiving medical attention

for headaches and the inability to maintain balance or walk.” See Amended-'Complaiht, i
3, Order, p. 2. Plaintiff also alleges that Wallace Thomson'’s nursing staff failed to put into
place fall risk precautions in accordance with hospital policy after assessing her condition

and Wallace Thomson failed to take additional precautions for her safety based upon the

nursing staff's knowledge of the medications administered to her as well as the side effects

of those medications. See Amended Complaint, § 5, 11, Order, p. 2.

‘Within her Motion for Reconsideration, Plaintiff attempts to explain why the above
allegations contained within her Amended Complaint are not alleg'ations of medical
malpractice. While the Court properly based its rulihg on the actual allegations set forth in
Plaintiff's complaint, Plaintiff's explanations of her allegations support the Court's ruling that
. Plaintifi's claims are based in medical malpractice. For example, as to her allegation in
ParagrapH 5 of her Amended Complaint, Plaintiff explains, “In this -statement, Plaintiff is
alleging thatthe Defendantfailed.to take into account the condition of Plaintiffw»hen leaving

Page3 of 5
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her unattended.” Motion fo’r Reconsideration, p. 6. As to her allegation in Paragraph 11 of
her Amended Complafnt, Plaintiff explains, ‘_‘:..Plaintiff. submits that Defendant had a duty
" to Plaintiff, commensurate with Plaintiff's physical condition, to ensure that the premises
were safe for Plaintiff.” Motion for Reconsideration, p. 7. |

Not only do Plaintiff's allegations sound in medical negligence on their face, but
Plaintiff’s ‘explanations of those allegétions sound in medical negligence. As the Court

stated in its Order, “"Any obligation.or duty owed to Plaintiff as a result of Plaintiff's initial

medical complaints and the disclosure of her current medications to intake nurses could:

arise only from a professional medical analysis or diagnosis.” Order, p. 2. As Plaintiff

continues to allege that her claims of negligence result from Defendant's failurie to “properly

take into account her [medical] conidition,” she only underscores why the allegationsof her -

complain.t are élafms of medical malpractice.

For this reason, the Court broperly determined that Plaintiff's claims fit within the
broad definition of “medical malpractice” found at S.C. Code. Ann. § 15-79-100(6),
triggering application of the NOI Requirements. Order, p. 2 - 3. Though she alleged
medical malpractice, Plaintiff did not even attempt to Comply with the NOI requirements.
Instead, Plaintiff now attempts to couch the allegations' of her complafnf as ordinary
negligence or premises liability. Regardless of Plaintif\f’s efforts to shift the meéning of the
allegations of her co.mplaint from medical malpractice to ordinary negli‘genc:e or»premises
liabi.lity, fhe Court correctly ruled that Plaintiffs Amended CompAIaint alleges medical

malpractice and that Defendant is entitled to dismissal of Plaintiffs Amended Comp}aiht

Page 4 of 5 |
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for Plaintiif’s failure to comply with the NOI Requirements.’

CONCLUSION

For the reasons set forth-above, Defendant Wallace Thomson respectfully reques'ts
that this Court deny Plaintiff's Motion for Reconsideration and uphold its February 22, 2012

Order dismissing Plaintiff's Amended Complaint.

HOLCOMBE BOMAR, P. A. »*_

R
//William U. Gunn
" Joshua T. Thompson
Post Office Box 1897 -

Spartanburg, SC 29304
(864) 594-5300

Attorneys for Defendant

1

March {7 2012

_ Spartanburg, South Carolina

' On page 3 of the Court's Order, the Court cites to S.C. Code Ann. § 15-79-125(c)(1) as support
for its dismissal of Plaintif's Amended Complaint. It appears that this may be a clerical mistake and that
the Court may have intended to cite S.C. Code Ann. § 15-36-100(c)(1).
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State of South Carolina

County of Union.

) In the Common Please Court
) Of Union

)

) Case No.: 2011-CP-44-00074

‘Sarah Dawkins.,

)

)

)

)

)

4 | )
Union Hospital District.,)
)

)

)

)

)

Plaintiff.,

-vs- Trahscript of Record

a/k/a Wallace
Thompson Hospital.,

Defendant.

January 17, 2012
Union, South Carolina

BEFORE:

Honorable John C. Hayes, III, Judge.

APPEARANTCES:

Mr. Donald Gist

Gist Law Firm, PA

P.0O. Box 30007

Columbia, South Carolina 29230
803-771-8007
Donaldgist@gistlawfirm.com

SR ORIBINAL

William Gunn

"Mr. Josh Thompson

Holcombe Bomar, PA

P.O. Box 1897 ,
Spartanburg, South Carolina 29304
864-594-5300 '
Bgunn@holcombebomar. com

For the Defendant

Wanda Nelson, gVR—M
Circuit Court Reporter
Sixteenth Judicial Circuit
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(ON THE RECORD TUESDAY, JANUARY 17, ZOlé AT 10:42 A.M..)
TEE COURT: I see Mr. Gist is now here so we can move
back to the Dawkins versus Wallace Thompson.
I hope you weren’t involved in the wreck.

MR. GIST: Oh no. Pulp wood truck. Sawdust all over

the road.

THE COURT: All right, this is the Defendant’s motion
to dismiss based on the statutory reéuirement of expert
affidavit and pre —-

Go ahead, I’11 let you tell me about it.

MR. THOMPSON: Yeé, sir, Your Honor, I’'m Josh Thompson
I'm with Holcombe Bomar LaW'Firm out of Spartanburg and I
will freely admit I'm at the bottom of the ladder and I am
happy to be here anyway.

Your Honor, we’re here today,‘this case 1is Sarah
Dawkins versus Union Hospital District doing business as
Wallace Thompson Hospital. I represent - We represent
Union Hospital District, Wallace Thompson, of course.

Your Honor, we filed - as you so stated, we filed a
motion to dismiss the case based on Ms. Dawkin’s failure:to
comply with the Notice of Intent to file Suit Reguirements,
fbunded in 15—79;110>through 15-79-130 as well as South
Cafolina Code 15-36-100. We’ve also filed this Motion to
Dismiss based on the Court’s lack 5f jurisdiction, subject

matter jurisdiction to hear Ms. Dawkins claimé pursuant to
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Rule 12-B 1 of the South Caroiina Rules of Civil Procedure.
And we’ve also asserted that the Plaintiff.has failed to
state a claim upon which relief. can be granted pursuant fo
Rule 12 B 6 of the South Carolina Rules of Civil Procedure,.
but does all those grounds for relief all relate to the
Plaintiff’s failure to comply with the Notice of Intent
Requirements.

Your Honor, I want to start by giving a brief
rendition of the facts. |

THE COURT: I notice I have the - I notice that you
cite some law that I think was not good law at all.
Bothella versus Bycura?

MR. THOMPSON: Yes, sir.

THE COURT: Because I’ve also --

MR. THOMPSON: Yes, sir.

THE COURT: I was right.

MR. THOMPSON: Yes, sir. I saw that Your Honor was
counselor on that case.

THE COURT: And théy changed that. But ényway go
ahead.

MR. THOMPSON: Yes, sir. And I accordance with the
standard for a motion to dismiss, Your Honro, Qe —:I plead
the facts solely as they a&e set forth in the Plaintiff’s
amended complaint. Plaintiff first filed Ms. Dawkins first

filed the complaint on February 18th of 2011. In response
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Billy Gunn of our office filed a Motion to Dismiss the
complaint. In response to that the Plaintiff filed an
amended complaint on May 9th, 2011 ‘and this mection is based
off that amended complaint.

Your Honor, I’'ll start with in Paragraph Thfee of the
Plaintiff’s amended complaint it states “that she arrived
at Wallace Thompson via ambulance on February 22nd, 2009,
and was placed in a room within the emergency‘department.”
Ms. Dawkins states in her complaint that she was
complaining of sfroké like symptoms including the inability
to maintain balance and the inability to walk. Move on to
Paragraphs Five and Six of the complaint, the amended

complaint, Ms. Dawkins states that intake.nurées were

-informed of her medical conditions and failed to put

appropriate fall procedures into place based on her medical
conditions.

Moving on to Paragraph Eleven in the amended
complaint, Your Honor, the plaintiff reiterates that
Wallace Thompson wés fully —.ana it’s staff was fuily aware
of her medic;l condition. She adds that Wallace Thompsoﬂ
knew the medication éhe was on. . And she states that. after
kﬁowing the Plaintiff, after knowing her mediéal conditiohs
as well as thé medication she was on and the side affeéts
of those medications that Wallace Thompson and its staff

should have put - should have taken extra precautions
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safety or otherwise to in it’s care for the safety of Ms.
Dawkins.

And, Your Honor, based on fhat we filed this motion
and as you are aware Section 15-79-125 of the South
Carélina Code that réquires that prior to filing a civil
action alleging claims arising out of a medical malpractice
causes of action, the Plaintiff must file a Notice of
Intent to File Suit as well as an expert affidavit. That
expert affidavit is intended to specify at least one
negligent act or omission of the claims that are made and
fhe factual basis for those claims.

For purposes of the Notice of Intent to File Suit
;equirements Section 15-79-110 states that those
requirements apply to health care providers and defines
health care providers to include nurses. The pléintiff has
alleged the intake nurses at the hospit%l assessed her
condition or learned of her condition. |

In addition 15-79-110 states that the Notice of Intent
Reqguirements upon a health care institutibns, health care
institutions is defined to include hospitals and the
Plaintiff’s complaint-fairly alleges that Wallace Thompson
is a hospital. So, your Honor, that draws me to the final
point of consideration at least in m§ opinion as whether
the Plaintiff’s Amended Complaint allegés medical

malpractice or ordinary negligence. And I believe if Your
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Honor has reviewed or does review the Plaint;ff’s
Memorandum'in Opposition to our motion, Your Honor will .
find that the Plaintiff alleges that this is an ordinary
negligeﬁce claim within-the common knowlédge cf laymen.

Your'Honor, we of course‘respectfully disagree with
the Plaintiff’s argument. We do stafe that the
allegations that I recited above sounded medical
negligence. And as Your Honbr ﬁentioned that I cited to
the case of Bothella versus Bycura which is a Court of
Appeals 'case. Aloﬁg that line of cases the Courté in this
state have defined - have kind of drawn the line betwéen
ordinary negligence in medicél mélpractice at .the point in
which the Plaintiff’s allegations COnéern'matters of proper
treatment involving the technical knowledge outside of whét.
a layman knows.

Your Honor, I think if you reviewed the complaint, the
éménded compiaint that the Plaintiff has filed, you’ll see
that it alleges, it calls into guestion the medical
treatment and the prudence of reasonableness of that
medical treatmenf provided by Wallace Thompson and it’s
nurses: The Plaintiff has subtlety reworded her allegation
from the origihal complaint to the amended complaint and
now to her memorandum inloppbsition. ButAsolély based dff
what’s plainly pled in the amendédAcomplaint, Your Honor,

her allegations boil down to medical malpractice. 1It’s
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within the providers - within our health care providers
scope of freatment that the provi@er-assesses and learns of
the plaintiff’s condition and medical history, learns the
medications she’s on, ConsidersAthat condition, fhat
assessment and the side effects of those medications. And
in accordance with hospital policy determines what fall
risk and safety procedures of precautions'are put into
\effect.

| Simply, you know, the common knowledge of laymen just
doesn’t apply to an analysis of a patients history, medical
conditions, administration of medications, side effects of
medications, and exercising medical judgment or medical
knowledge in the treatment of the plaintiff in putting
precautions into-plaée to proteqt her safety.

We‘just think that in consideration of the definition
of medical malpractice found in 15-79-110 doing or nof
doing that, doing that which a reasonably.prudent health
care provider would not do or not doing that which a
reasonably prudent health care provider would do, along
with the line the court have drawn that medical maléractice

transforms from ordinary negligence at the point that the

~

providers course of treatment is called into question.
We think that these allegations clearly sounded,
medical malpractice and for that reason, Your Honor, we

would ask that this amended complaint bé dismissed with
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prejudice; We base thét in the Courts poweriunder 15-79-
125 D to enforce the Notice of IntentiRequirements. We
believe that the'negative implication of that is that the
court can enforce those requirements,through granting a
motion to dismiss when those NOI requirements:are not
complied with.

In addition we find that - we assert that Section 15-

1 36-100 F which addresses the expert affidavit requirement -

of NOI procedures, spécifically provides that a Motion to
Dismiss is proper where the plaintiff 'fails to file a
Notice of Intentlto File Suit an expert or an expert

affidavit within the statutory limitations of the -

. asserting the claim. .

In addition to dismissal based on the face of the
Notice of Intent Réquirements 1579-125 and 15364100, Your
Honor, we assert tha£ this Court also lacks subject matter
jurisdiction to hearlthe plaintiff’s claims pursuaﬁt to 12;
B 1. Again Section 15—79—125 D-?rovides the circuit court
the.juriSdiction to enforce the ‘Notice éf Intent |
Requirements. .in our opinion, Your Honor, we assert that
the negative implication of that grant of juriSdiction is
that the Court lacks subject matter Jjurisdiction to hear
the plaintiff’s allegétions within her amendedjcomplaint

that she has failed to comply with the Notice of Intent’

ARequirements.' We assert .that pursuant to 15-79-125 D this

56




TN

W

10
11
12
13
14
15
16

17

18

19

20

© 21

22

23

24

25

10-

court only retains subject matter jurisdiction to dismiss
the case for failure-to comply with the Notice of Intent
Requirements. |

Lastly, Your Honor, we tack on that we believe
dismissal is proper pursuant to 12 B 6. We dé not believe
that the plaintiff has stated a claim upon wﬁich relief can
be granted because she’s improperly filed an amended
complaint. Section 15-79-125 E of the South'Caroliné Codes
specifically provides that a plaintiff can institute a
civil action in a medical malpractice case only after it is
determined and in accordance with the Notice of Intent
Reguirements that present mediation is unsuccessful and
that those re@uirements have been satisfied.

Your Honor recalls the plaintiff did not comply with
the NOI requirements, we assert that she is not entitled or
is not entitled to properly file her amended complaint and

there’s currently not allegations before the court upon

~which - proper allegations before the court upon which

relief can be granted.

And, Your Hénor, lastly and briefly 1’11 touch on the
fact that in the plaintiff’s Memorandum in Opposition»she
has cited to a Circuit court order - in Judge James I
believe - and asserted that in that Circuit Court order
it’s the court’s argument that in this case this is a

common negligence, ordinary negligence claim and no Notice
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of Intent is reqguired.

Your Honor, I won’t touch on that too much. I know
that Your Honor can consider that trial cdurt order though
its not binding precedent. In ﬁhe same vgin I-believe that
that case is clearly distinguishable. That case involved a
patient who in a long term care facility if I'm not

mistaken that had a propensity for violence. And that

"claim was based on the fact that knowing the - knowing that

patient’s violent pést thé staff should have done more to
protect his room mate or another resident from violence.

We feel that that’s clearly within the scope of the common
knowledge of laymen and something that does not‘rise to the

level of medical malpractice. And we think that

‘distinguishes it from the current action that’s calling

into guestion the medical treatment, the patienf
assessment, knowledge of‘médications, knowledge of
medication side effects, the analysis of those things;
assessing the patient, putting fall risk and safety
precautions into place. |

"And, Your Honor,.if it would help at all-or if you
intend to consider thé other courtforder ér triai court
orders submitted by Ms. Dawkins, I would also‘iike to hand

up a court order entered by special court Judge Jack

- Kimball in York County that addresses and supports my

- opinion and our arguments today.
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THE COURT: Okay.

MR. THOMPSON: TI’11 provide a copy to Flaintiff’s
counsel.

THE COURT: All right.

Mr. Gist. |

MR. GIST: Thank you, Your Honor.

First of all let me say that I appreciate the Court’s
indulgence where I was delayed because of a pickup truck -
I mean the pulp wood truck coming out of Columbia.

I want to first of all deai with the issue that Mr.
Thompson I believe - is it Thompson - raises as to the
issue regarding the Rule 12 B 1.and 12 B 6 Motion that ﬁe
filed. |

I mean clearly we disagree that this court lacks
subject matter jurisdiction. Subject matter jurisdiction
primarily 1is to determine case of a general class which we
contend that this case falls. This is a tort action. Its
no guestion that this is a toft action. We filed it
basically under. gross negligence. Plaintiff disagrees with
the defendant’s argument that the court does not have
subject matter jurisdiction simply because it is.a tort
action. Second of all, there is but ong courthin South
Carolina to hear matters of this nature which is the
Circuit Court. We cite basically primarily the case of

Riley v. Martin which is a 1980's case as well as the South
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Carolina Constitgtion.ArticlevV, Section I. This court has
subject matter jurisdiction on this matter. The
characterization from thé standpoint that the complaint
doesn’t state the facts which - upon which rélief can be
granted.

| First of all this‘is a 12 B 6, or a 12 E 1 and a 12 B
6 motionp. The defendant is literally arguing from a
sumﬁary judgmeﬁt perspective -before this court that there
is no what we call ultimate facts. 1In our pléading we
specifically have to prove the facts that are basically
discoverable. There has been‘no discovery in this case as
of yet. We believe that the plaintiff’s motion first of
all on the 12 B 6 motion should die on thé issue witﬁ
respect to the lack bf subject matter jurisdiction. We

believe that the court does have subject matter

" jurisdiction.

Second of all, we believe that because of the action
that has been pending, now we filed this complaint back in
- we did‘the amended complaint back on May the 9th 2011.
There‘has been plenty of time primarily for us to hatch
through and determine whether or not this was or was not a

medical malpractice case. I would also like to point out

‘that in our rules of civil procedures, specifically Rule

11, there is some issues here with respect to our pleading.

Our pleading when we did the pleading we cited that there
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were intake nurses but at the same time later én in .our
pleadings we talk about medical staff; But there.is no
issue aé to whether or not any medical diégnostic treatment
was ever given to Ms. Dawkins. The facts as we understand
those facts present to us is that Ms. Dawkins went to the
hospital by way of an ambulance. She checkea into Wallace
Thompson Hospital. When she got to}fhe emergency room they
took her back to a waiting area. They had her to lie down.
When she lied - when she laid down there was no evidence
that they did any blood pressure checks or anything.

They did - And the reason Qe put in there about the.
medications, when she checked in at the intake desk they
ask her daughter-in-law who had no knowledge of her medical
condition other than the fact that she gave them soﬁe idea
about some medications that she was taking, she filed out
the form. There is no evidence that the nurses in the back
ever had the chance to do aﬁy diagnostic treatment on Ms.
Dawkins. She was placed back there; when she got back
there she said I need to use the restroom. The nurses at
that point even though they had told.them when they checked
in she was'haviAg difficulty walking - she weighs three
hundredAand six pounds:. She had difficulty walking and in
addition to that she was.feeling - she couldn’t keep her
balance. The nursés therevthep told her well'if you got to

go to the restroom the restroom is over there. They let
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her get up off of the -bed and walk to the restroom. She
got in the restroom and when she got in the restroom got on
the toilet, the commode, she fell. Nobody came in the
restroom, it was not until she began to scream and ask for
help that the nurse - I don’t know whether it was nurses,
don’t know whether or not it was the secretaries, have no
idea as to who it was that went to the £estroom and
basically picked her up and then’ carried her back to the
waiting area.

The end result of that is that the hbspitai staff -
her son arrives about an hour‘later - the hospital staff
does not tell the son that she has fractured her foot.
There is no diagnostic ewaluation done. There is no
medications, there is no blood pressﬁre taken, there is
nothing. Okay.

Now Mr. Thompson argués that this case is akin to the
Ronnie Collins versus Piedmont Medical Center. I’m not

novice of these kinds of cases. This is about the fourth

-case that we’ve actually had. The legislature, when the

legislature p;ssed Section 15-36-100 the legislature did
not intend for evéryraction in South Carolina to be a
medical malpractice action that requires:a medical expert.
It does not require a medical.expert on behalf of someone
with a specific professional’knoWledge.tb be able to assess

whether or not you need to watch somebody who says I'm
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having trouble with my balancing and watch that person go
to the bathroom. That doesn’t require a doctor to
determine whether or not you should allow her to walk into
a bathroom and allow her to walk back out from that
bathroom unescorted. This is a premises liability gross
negligence case.

Now they’re trying to couch it in tﬁat respect but
they can’t have it both ways. Okay. And what I mean by
that is they try to cite Ronnie Collins. Ronnie Collins
case 1s a case where specifically there was diagnostic
services adminiétered to Mr. Collins. ©Now they even go
back and try to - the order that we put up before Judge -
Honorable George Jenkins from this court. Christie’s case
was not what he characterized. We argued4tha£ case.

Primarily Mr. Christie was in a long term medical facility.

‘Mr. Christie basically was in a bed and there was another

patient who attached Mr. Christie. That patient when he
attached Mr. Christie basically had a propensity; they knew
about the medication of that patient. Now i1f he wants to
handle it that way, they knew about the medication that-
pétient was taking. -They knew that the patient basically
wés prone to violence without his medicétion. |

The patient attacked Mr. Christie and attacked two
other persons that evening. Mr. Christie dies the next

mdrning_at Six o’clock in the morning. He’s hit in the
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head by the patient. We didn’t argue that that was a
wrongful death case by whether or not. We argued primarily
that that case was one where once égain it was a gross
negligence. There was actually a staff nurse there fhat
evening, there wés actually a registered nurse. There also
was an LPN nurse there_fiom the Deparﬁment of Mental Healﬁh
plus five nursing‘assistants.

Now Judge James in his ruling,listened té the
arguments that both counsel made iﬁ that case, but the real
issue here was did they properly provide safety to protect?
Did they take the violent patient and isolate him from

other patients? Now counsel in that - defense counsel in

‘that case tried to argue too that, that was mediéal_

malpractice within the statute.. Our argument there as well
as before this cQurt'this morning is no that was gross
negligence. They féiled to supervise éndlto'monitor and
isolate that patient, the Violent'patient, and protect him
from other persons. Our argument Here this morning is the
same, they failed to supervise-and_Watch Ms. Dawkins as she
got up off the bed, walked to the bathroom, ang feil.

There is no evidence here.

| Now if Mr. Thompson wanté to come back later on a Rule
56 Motion after discovery is done and present to this court
evidence to the Contrary; but I do not believe:on a Rule 12

B 1l and 12 B 6 mofion that the court can decide under a 12
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B 6 motion whether or not Ms. Dawkins will prevail in this
case or whether she will not prevail. The law is very
clear on that. He’s saying that on the four éorners of the
complaint and theAcomplaint should be dismissed because it
doesﬁ’t state any relief available. We disagree. The
reiief available is clearly there in tort. It’'s a gross
negligence action.

Now he also argues that the court should just clearly
dismiss the cage. But we understand primarily that this
court in a case called Doe versus martin which is a 2007
Céurt of Appeals Case, says very specifically “a dismissal
uﬁder a l2 B 1l; 12 B 6 is improper if the facts alleged and
the circumstances and the inferences reasonably deducted

144

from that. Our inferences is that they were grossly
negligent. That it would view it in the light most
favorable to my client. That‘it would.in faét entitle the
plaintiff to relief under any theory of the law. We
believe that the theory of the law that she’s entitled to
with respect to this action is gross negligence, failure to
supervise.

If every case in this state is going to be couched
into a medical malpractice arguﬁent'then it certainly
deprives the majority of the people in this state who go to

a hospital who go to a health care facility and people fail

to properly monitor or supervise them. This lady is
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complaining I’m dizzy. Aé a matter éf fact she didn’t make
any complaints. She was incoherent at that point. . The
daughter-in-law says she’s having problems, she’s dizzy
lqdk at her. They éaid okay. But the facts zre gonna beér
out invthis case there are faCté'that are going.to bear out
that they did nothing, they absolutely did nothing. It's
not until this woman is - actuaily her son shagws up at the
hospital and says get'my'mom out of. here you caused hef to
break her ankle that they transport this lady;to Mary Black
Hospital in Spartanburg. It’s only at Mary Black that it’s
detérmined that she breaks hér foot - that the goot was
broken. | | |

We believe it’s a gross negligence.case of failure to
supervise and a failure to put policies and érpcedures. It
doesn’t require é doctor to detérmine whether br not yoﬁ
need to have fall precautions in placé within a hospiéal.
That doesn’t require a doctor’s order, Your Honor. We

respectfully submit that One, the court does Have_subject

_‘matter jurisdiction. We respectfully also submit that this

is an action of gross negligence that within the ambian df
cdmmdn knowledge, good old common. sense, that anYoné knew
or should have known that they éhould not have:allowed the
lady to get up off the bed and walk to the bathrqom. They
didn’t administef any medications, didn’t takeia blood

pressure, did nothing. There only was the reaésertion that
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she was feeling - that she couldn’t maintain her balance.
And we do bélieve that Judge"Géorgé James’ ruling in a
previous case is very - it’s almost identical to this case.

And we understand that Judge James ié one of your
colleagues and as you can independently make your decision
however you so deem necessary we respect that, Your Honor.
But we believe that precedent has been established with
respect to these kinds of cases and the legislature
intended. The legisiature never intended to deprive people
of their day in court on gross negligence by having to
couch it into a medical malpractice defense argument.

Thank you very much.

THE COURT: .Any follow up?

MR. THCMPSON: Yes,lsir, briefly.

I would just like to say with all due respect I
appreciate Mr. Gist's opinion on the ultimate facts énd how
those mere out. Also I apprecigte his rendition of the
facts but I would just reiterate to the court it’s hard for
me on é motion to‘dismiss argument to respond to any facts
tﬁat aren;t within the four corners ofA£he complaint. And
that’s the standard as I understand it before a consider of
a motion to dismiss.

Along those lines, Your Honor,. we’ve'clearly set forth
what allégations we deem go towards medical negligénce

aspects. We of course think there could be, you know, on

67




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

_21_

its’ face there could very well.be facts upon which a claim
could be established if the complaint waé properly filed..
The complaint is not properiy filed and.therefore’our Rule
12 B 6 argument I believe has béen'misunderstéod to the.
extent that we state there is no claim upon which relief
can be- granted because there is no proper complaint or
amended complaint filed since the plaintiff failed‘to
éomply with thé notice of Infent Requirements; And I
believe that’s all I would like.to add, Your Honor. I
appreciate your indﬁlgence.

THE COURT: Thénk you.

Yes, sir, briefly.

MR. GIST: Your Honor, I believe that the complaint on
the four corners'of the complaint is préperly filed. I
think it sets out a tort claim éction for gross negligence.
I alsb bélieve that their motion is premature iat this time-
and to use a 12 B 6 Motion to deny this lady her right ﬁo.
court; like I said earlier if he wénts to come back on a
Rule 56 Summary Judgement Motion later‘bn when:the facts
are flushed out, and by his own admission he dpeén’t know
what the facts aré. éottom lines, once thé diséovery is
taken in this case and when we come back on a ﬁﬁle 56
Summary Judgment Motion then we‘believe,that.tﬁaf would be
the proper time. But at this poiht this~12 B 6 Motion is

premature. And certainly it should be dismissed.
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THE COURT: Thank you. I'm going to take it under

advisement.
MR. THOMPSON: Thank you, Your Honor.

(END OF TRANSCRIPT OF RECORD.)
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