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CERTIFICATE OF COUNSEL

Counse] for Petitioner certifies that the Petition for Rehearing was made and finally ruled
on by the Court of Appeals on February 1, 2013. (Appx. 1).

QUESTIONS PRESENTED -

f
i
i

1. Whether the trial court erred in denying the motion to change venue.

f

2. Whether an order denying the substantial right to proper venue is immediately appealable
under S.C. Code Ann, § 14-3-330(2)(a) or (2)(c).

(

3 Whether the order denying the motion to compel execution of the stipulations of
dlsmls§a1 is immediately appealable under S.C. Code Ann. § 14-3-330(4) and, if so,
whethe‘r this Court should exercise its discretion to review the venue questions presented
here, assuming the venue orders are not otherwise immediately reviewable.

4. "Whether this Court should issue a writ of certiorari to the Court of Common Pleas and

1rnmed1ately review the venue questions presented here, assuming the appealed orders are
not 1mmed1ately appealable.

| STATEMENT OF THE CASE

I. INTROPUCTION & SUMMARY OF PRINCIPAL ISSUES

This Meck case raises important questions regarding the new (2005) amendments to the
venue statue, the impact of covenants not to execute on the integrity of the judicial system, and
whether order% denying the substantial right of proper venue are immediately appealable.

The Pl%lintiff commenced this action in Hampton County. Venue was proper in Hampton
County solelyf because Defendant Murdaugh was a resident of Hampton County. Absent
Defendant Mugrdaugh’s presence in the case, Jasper County was the only proper venue.

The Pljaintiff settled with Defendant Murdaugh under an agreement that required the
Plaintiff to diismiss his claim against Murdaugh with prejudice. Thereafter, for no additional
consideration,?Defendant Murdaugh voluntarily agreed to forego an outright dismissal and re-
enter the case under a Covenant Not To Execute whereby: (1) the settlement between the

!
'

1



Plaintiff and Defendant Murdaugh remained in place; (2) but Defendant Murdaugh remained a
defendant in the case. Under the Covenant, Defendant Murdaugh had no exposure to any
personal liability for any judgment the jury might render against him. Thus, Defendant

Murdaugh had ;become a sham, immaterial or nominal defendant with no personal interest in the
| :

outcome of the :litigation.

The PetfitiOner (Defendant Grady) moved to change venue to Jasper County based upon
; ,
the settlement and Defendant Murdaugh’s resulting lack of personal interest in the outéome of

| .
the litigation. The trial court denied the motion, and Defendant Grady appealed. Relying on this

Court’s opinior‘) in Breland v. Love Chevrolet Olds, Inc., 529 S.E.2d 11 (S.C. 2000), the Court of
: i ;

Appeals held t:hat the order denying a c}{ange of venue was not immediately appealable and

dismissed the eippeal. (Appx. 3-4). Defendant Grady petitioned for rehearing and reinstatement —
|

the Court of Ap')peals denied the petition.
Pursuar;lt to Rule 242, SCACR, Defendant Grady petitions this Court for a writ of

certiorari to thc? Court of Appeals upon the following principal grounds:

|

1. The trial court erred in denying the motion to change venue, because Defendant
‘Murdaugh was a sham, immaterial or nominal defendant with no personal interest
lin the outcome of the litigation and, therefore, his residency should be disregarded
ifor purposes of venue.
-

2. ;The order denying change of venue is immediately appealable under S.C. Code
;Ann. § 14-3-330(2)(a) (1976), an issue never addressed by this Court.

3. :The order denying change of venue is immediately appealable under S.C. Code
fAnn § 14-3-330(2)(c) (1976), and this Court should overrule its contrary decmon
l1n Breland v. Love Chevrolet Olds, Inc., 529 S.E.2d 11 (S.C. 2000).
In the alternative, and assummg “yenue orders” are not immediately appealable, Defendant

Grady petition's this Court for a writ of certiorari to the Court of Common Pleas so that this Court

may review immediately the important venue issues presented in this case.
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II. THENEW VENUE STATUTE

L]

This appeal arises against the backdrop of the significant 2005 amendments to the general
venue statute. | Prior to the amendments, S.C. Code Ann. § 15-7-30 (Rev. 2005) required civil
}

actions to be tried in the following venues:
|
1. . If there was one resident defendant, the action had to be tried in the county where
that defendant resided at the time of the commencement of the action;-
2. ;If there was more than one resident defendant, the action had to be tried in the
county where one of the resident defendants resided at the time of the
commencement of the action;

3. Jf no defendant was a resident, the action could be tried in any county selected by
Ithe plaintiff.

The-2005 amepdments substantially changed venue — most significantly, the new amendments-

eliminated the! plaintiff’s ability to sue a non-resident defeﬁdant in any county desired by the

plaintiff. Here, the Plaintiff has avoided the effect of this amendment with the cohtim\led.
| ‘ . . .

presence of Pefendant Murdaugh under a covenant not to execute, whereby Defendant

] .
Murdaugh remains in the case but has no personal interest in the outcome of the case.

!

Under 'the 2005 amendments to § 15-7-30, absent a special venue statute (none hére),‘

!

civil actions rr_iust now be tried in the following venues [chahges indicated in brackets]:

1. i 'If there is one resident defendant, the action must be tried in the county where that
i defendant resided at the time the cause of action arose [rather than commenced]
‘ or the county in which the most substantial part of the act or omission giving rise

,  to the cause of action occurred [new]. § 15-7-30(C)(1) and (C)(2) (Supp. 2012).

2. ‘If there is one non-resident defendant, the action must be tried in the county
‘ where the most substantial part of the act or omission giving rise to the cause of
“action occurred [new], or the county where the plaintiff resided at the time the
‘ cause of action arose [new]. § 15-7-30(D)(1) and (D)(2) (Supp. 2012) (abrogating

 plaintiff’s right to bring action against non-resident in any county).

3. ' If there is more than one defendant, the action may be tried in any county where
- the action may be properly maintained against one of the defendants [new]. § 15-
© 7-30(B) (Supp. 2012).



As shown beiow, the present case involves a novel yet recurring issue that arises at the
intersection beftween the 2005 venue amendments and the use of covenants not to execute. At
issue is whethér a defendant remains relevant to venue if he settles with the plaintiff but remains
in the case Wiﬂ_il no personal interest in the outcome bf the litigation.
III. THE A(%:CIDENTV

The acéident occurred in Jasper County. The petitioner (Defendant Grady) was hauling
‘an ATV od a ztrailer, and the ATV fell off the trailer. Defendant Moffett (Truck Driver) was
driving an 18-\2Jvhee1er and ran into the ATV. Defendant Randolph Murdaugh III came upon the

!
accident scenejand pulled his car to the side of the road to provide assistance, leaving his bright

l

lights on and f?cing oncoming traffic. Plaintiff Gary Smart came around a corner into the path of
Defendant Mu&rdaugh’s bright lights, was distracted by the headlights, and crashed into the back
of the lS-wheeéler. (Appx. 79,9 5; -16, 15; see also n.1, infra).
IV. o PROCE;DURAL HISTORY

Alexander Murdaugh is the son of Defendant Murdaugh and Was with him at the accident
scene. Both N%Iurdaughs are attorneys. Alexander Murdaugh undertook the representation of the
Plaintiff and his wife. He filed a loss of consortium action for the wife in Jasper County against
Defendant Grgidy, the Truck Driver énd his empldyer, Defendant Brantley Hauling (the Trucking
Defendants). %His father, Defendant Murdaugh, was listed as a defendant on the summons but not
in the captioni of the complaint, and no relief was requested againét him. (Appx. 71-74). 1t is
unknown whe%ther the summons and complaint was served on Defendant Murdaugh.

J asperg County was the only proper venue because: the accident occurred in Jasper

County; Patrice Smart was a resident of Jasper County; and no defendant was a resident of South
! .

Carolina. 'Thﬁs, the action had to be “brought and tried in [Jasper County].” § 15-7-30(D)(1),

1
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(D)(2) (Supp. 2012) (emphasis added). Since there was complete diversity amongst the parties,

the case was r;emovable to federal court. To avoid this, Patrice Smart filed a stipulation that her

i

damages did not exceed $75,000.00 (the jurisdictional minimum for diversity jurisdiction) and
[
that she wouid not attempt to collect any judgment in excess of $75,000.00. (Appx. 75).

Thereafter, Al:exander Murdaugh withdrew as counsel, and Patrice Smart dismissed her Jasper
|
County actiongwithout prejudice on May 26, 2009. (Appx. 76).

One mfonth later, on June 24, 2009, the Plaintiff’s current counsel (Mark Tinsley) filed

!
1

separate acti01:15 on behalf of the Plaintiff for personal injury and his wife (Patrice Smart) for loss

t

of consortium;in Hampton County. Both complaints added Randolph Murdaugh as a defendant

and alleged th#e cause of their injuries was that the Plaintiff “collided with [the 18-wheeler] due

I

to absence of any warning devices and the bright lights of Defendant Murdaugh, thereby causing

| ,
[the Plaintiff] to be seriously injured.” (Appx. 77, § 5; 16, §5). The Plaintiff testified at

deposition tha:t Defendant Murdaugh’s headlights distracted him as he approached the accident-

scene, and he f[herefore did not see the 18-wheeler until it was too late to avoid the accident.
t .
Addiné Randolph Murdaugh as a defendant changed the cases in two ways. First, he was
a South Carolina résident, so the cases could not be removed to federal court based on diversity
jurisdiction. 'S:econd, he was a resident of Hampton County, so the new actions could be filed in

i
Hampton County as permitted but not required by § 15-7-30(C)(1) (Supp. 2012) (action against a

“resident indi\:/idual defendant must be brought and tried in” his county of residence or where act

! The Plaintiff testified: (1) he approached a curve in the road at approximately 50 miles per hour; (2) the accident
occurred approximately 300 yards on the other side of the curve; (3) as he came out of the curve, the headlights of
Defendant Murdaugh’s car came into his vision; (4) believing them to be the high beam headlights of an oncoming
car, he flashed his high beams once or twice; and (5) by the time he turned his attention back to the roadway in front
of him, the stopp‘ed 18-wheeler was immediately in front of him and he slammed into the back of it, not having time
to swerve away and barely having time to hit his brakes immediately before impact. (Appx. 216-241).

’ 5
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|
or omission occurred) (emphasis added). The Plaintiff was free to bring the action in his home
county (J asper), because that is where the.accident occurred, but he chose Hampton County.

The Trfucking Defendants (driver and employer) removed the cases to federal court,

claiming fraudillent joinder of Defendant Murdaugh to defeat diversity jurisdiction. The federal

1
1

district court rémanded the case to state court, because there was no evidence of a covenant not
to execute or jsome other document demonstrating the Plaintiffs did not intend to recover and
enforce a judgrfnent against Defendant Murdaugh. (Appx. 88-99).

After r;mand to state court, the parties engaged in discovery for the next 10 months.
During that tiline, on April 1, 2010, the Plaintiff filed an offer of judgment for $2.75 million
dollars and hlsr wife filed an offer of judgment for $500,000.00 on her consortium claim. Both
offers were foré all defendants collectively. (Appx. 101-103).

The pa%rties mediated the .case on August 4, 2010. By this time, the Plaintiff’s medical

1
bills exceeded :$76,000.00. (Appx. 253-255). The Plaintiff and his wife settled with the Trucking
Defendants fof $1.0 million dollars, assigning only $5,000.00 to the Plaintiff’s personal injury
claiﬁ and assi?gning the ;emaining $995,000.00 to his wife’s consortium claim. The Plaintiff and
his wife settle?d with Defendant Murdaugh for $100,000.00, again assigning only $5,000.00 to
the Plaintiff’s? personal injury claim and assigning the remainiﬁg $95,000.00 to his wife’s
con.sortium. cleiim. Thus, of the $1.1 million dollars in settlement proceeds, the Plaintiff received
only $10,000.%)O for his personal injuries (despite already having approximately $76,00000 in
medical b'ills),g but his wife received $1.09 million dollars for her cpnsortium claim. The wife’s
settlement Wa% 109 times greater than the Plaintiff’s settlement, approximately 15 times greater

than he previdusly filed stipulation of damages, and more than double the amount of her prior



1

offer of judgment. The obvious purpose of this apportionment was'to minimize eny set off
against any ver'elict the Plaintiff might receive against Defendant Grady.

In exchiange for these payments, the Plaintiff and his .wife agreed to fully release the
Trucking Defeindants and Defendant Murdaugh, anci to dismiss with prejuciice both lawsuits
pending against the Tmcking Defendants and Defendant Murdaugh. The settlement documents .

I

reserved the Plaintiff’s personal injury claim against Defendant Grady but nothing else. Thus,

: , :

according to the settlement documents, Defendant Grady was the only remaining defendant in
. : .

i
the personal injury action by the Plaintiff. As a result, Jasper County would have been the only
; e
proper venue fc;)r the trial of the case.?
|

2 There : were three basic settlement documents. First, there was an August 4, 2010, “Settlement
Agreement” that irecited the apportioned payments, required the settling defendants to provide a Release and
Stipulation of Dlsmlssal with the settlement checks, and stated the settlement was “a resolution of all claims of
Patrice Smart agamst the parties [and] a partial settlement [that did] not affect the claims of Gary Smart against
[Defendant] Grady » This agreement was signed by the Plaintiff, his wife, their attorney, the attorney for the
Trucking Defendants, and the attorney for Defendant Murdaugh. (Appx. 205-207).

Second, there was a September 3, 2010, “Full, Final and Complete Release” that stated in the title: “This
Release Ends AIl Claims” and stated above the signature block: “This Is A Full Final And Complete Release.”
{Appx. 207). The Plaintiff, his wife, and their attorney signed the Release (id. at 210-211), which acknowledged
recelpt of the apportloned settlement payments under the “Settlement Agreement” and recited the following:

i
a. The plaintiffs “do hereby release, forever discharge, and promise never to sue” the

Trucking Defendants and Defendant Murdaugh. (Zd. at 207) (emphasis added). The plaintiffs released

these defendants “from any and all injuries . . . actions, causes of action, demands, damages, suits at law or’

in equ1ty . of whatsoever kind or nature . . ..” (/d.) (emphasis added).

:b. The plaintiffs accepted the Release “in full compromise and release of all injuries or
damaoes allegedly suffered by them . . ..” (Jd) (emphasis added).

ic. “[The Release was] in full and final settlement of any and all claims that the [plaintiffs]

now has or may have in the future arising out of the alleged accident against the Settling Defendants.
‘However, it is understood that the settlement of the claims of Gary Smart is only a partial settlement and
does not:affect his claims against Defendant Grady.” (/d. at 208) (emphasis added).

id. “The parties agree to a dismissal, with prejudzce of [the Trucking Defendants and
Defenda_‘nt Murdaugh] from the actions presently pending - . ..” (/d ) (emphasis added).

Third, there was a “Stipulation of Dismissal (Partial Settlement)” signed by the attorney for Plaintiff Gary Smart and
an attorney for Defendant Murdaugh. (Appx. at 104-106). This Stipulation of Dismissal provided the case had
“been compromised and settled as to” the Trucking Defendants and Defendant Murdau°h and it further provided
the case was “ended with prejudice as to” the Trucking Defendants and Defendant Murdaugh. (Id. at 104). As with
the “Settlement Agreement” and the “Full, Final And Complete Release,” the Stipulation of Dismissal reserved Gary

Smart’s claims against Defendant Grady. ({d.).
T

| 7
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As required by the settlement documents, on October 6, 2010, the attorney for the
Trﬁcking Defe%ndants’ filed Stipulations of Dismissal in both lawsuits, which dismissed with
f)rejudice all cjlaims by both the Plaintiff énd his wife against the Trucking Defendé.nts and
Defendant Mu;rdaugh. (Appx. 104-109). Rule 41(a)(1)(B), SCRCP, governs such stipulations
and provides Eil plaintiff may dismiss its action against a defendant without a court-order, and
with or WithOlflt prejudice, “by filing a stipulation of dismissal signed by all parties who have
appeared in tlile action.” (Emphasis added). Here, the étipulations filed with the court were
-defe(:tive, beéesiuse they were not signed by all parties. The stipulations had been executed by the
Plaintiffs’ atto‘!rney and by one of the attorneys for Defendant Murdaugh (Attorney Tiller), but
not by the atto:rney for the Trucking Defendants, the attoméy for Defendant Grady, or the other
attorney for Déefendant Murdaugh (Attorney Dean). (Id).> Had the stipulations filed on October
6, 2010 beeni properly executed, Defendant Grady would have been .the only remaining
defendant, and_: Jasper County would have been the only proper venue for the trial of the case.

The Plgaintiff and his wife did not settle with Defendant Grady at the médiation, but
Defendant Grff:ldy offered his $300,000.00 policy limits only four weeks later. (Appx. 249-250).
The Plaintiff and his wife refused the limits tender, and Defendant Grady made an offer of
judgment to t};e Plaintiffs of $300,000.00 on October lé, 2010. (Appx. 110-11 .} |

Defencflant Grady had not been copied on any correspondence related to the drafting,
signing, or ﬁling of the stipulations. He learned of the filed Stipulations of Dismissal in

February 201 i, whereupon he sought discovery of the Release and received it on March 2, 2011.

Defendant Grfady moved on March 24, 2011 to inter alia change venue to Jasper County based

3 Defendant Muridaugh had two attorneys, because he had two insurance policies with different carriers that provided
potential liability coverage — his personal policy and his employer’s policy.
* The Plaintiff believes that offering the policy limits only four weeks after the mediation came too late and,
therefore, he contends the carrier’s failure to tender the policy limits sooner was a bad faith refusal.

1 ..
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on the dismissa‘il of Defendant Murdaugh. At the hearing before Judge Mullen on Abril 4,2011,
the Plaintiffs’. e’:tttomey agreed the Stipulations were ineffective, because they did not comply
with Rule 41, S:CRCP. Thus, the rﬁotion to change venue was.not heard — it had become moot,
because it hinfged on the dismissal of Defendant Murdaugh. (Appx. 164-165). However,
unbeknownst tc; Defendant Grady, Defendant Murdaugh had earlier agreed on March 31, 2011,
to waive his riéht to dismissal with prejudice and remain in the litigation und‘er a covenant not to

!
execute that rendered him a sham, immaterial or nominal defendant with no personal interest in

I :
the outcome of the litigation. The Plaintiff had executed the Covenant on Saturday, April 2,

2011, two days?before the April 4™ hearing, but never mentioned it during the hearing:

To cur%: the Rule 41, SCRCP defect, Defendant Grady sent Stipulations dismissing
Defendant Mu;rdaugh to all counsel on June 22, 2011. (Appx. 242-243). One of Defendant
Murdaugh’s aﬁomeys (Erin Dean) immediately signed and returned the Stipulations, but
Defendant Grafdy never received fully executed Stipulations. (Appx. 244-246). On June 23,}
2011, despite tihe express terms of the settlement documents, the Plaintiff’s attorney advised that
he did not in?end to dismiss Defendant Murdaugh, stating that the Plaintiff had entered a

covenant not té execute with Defendant Murdaugh. (Appx. 247-248).

On July 7, 2011, Defendant Grady moved to compel execution of the stipulation
dismissing Deéendant Murdaugh from both actions, and to consolidate the personal injury and
consortium acitions for trial. (App>.<. 112-116). dn July 8, 2011, Defendant Grady moved to
transfer venuel to Jaspef County. (Appx. 117-122). On that same day, the Plaintiff sent
Defendant Graj:dy a copy of the Covenant Not To Execute, dated April 2, 2011.

L
Under Ithe Covenant, the Plaintiff promised not to execute on any judgment against

Defendant Mt_irdaugh and the purported purpose of the Covenant was to protect the Plaintiff’s

t
i
|
i

i
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right to seek UIM coverage. At this time however, and unbeknownst to Defendant Grady, the

Plaintiffs’ attorney had received a June 28, 2011, check for the UIM limits of $50,000.00. (Appx.
|

|

251-252). The‘ Plaintiff refused this tender of limits, and Defendant Murdaugh remained a party
i

in the litigation. The effect of not dismissing him was to avoid a change of venue from Hampton

County to Jasper County.” In any event, and assuming there were no tender of UIM benefits or

assuming the Plaintiffs have a valid reason for not accepting the tender, Defendant Murdaugh is

1

- nevertheless a:sham, immaterial or nominal defendant with no personal interest in the outcome
. l
“of the litigatiorg, and he should be disregarded for purposes of venue.
|
Judge 1;\/Iullen heard Defendant Grady’s motions to compel execution of the stipulation

! .
and to change venue. Defendant Murdaugh did not appear at the hearing and or oppose the

f
motions.® In‘defense of both motions, the Plaintiff asserted that Defendant Murdaugh had

waived the prifor release of him and agreed to replace it with a covenant not to execute, so that
the Plaintiffs ?ould pursue potentiél UIM coverage. (Appx. 187-189). The Plaintiff submitted
the covenant .:not to execute and an affidavit from one of Defendant Murdaugh’s attorneys

1
(Attorney Tiller) in support of this defense. In his affidavit, Attorney Tiller stated the Plaintiff

i

% The Plaintiff was driving someone else’s car at the time of the accident, so there were two potential UIM policies —
the policy on thei car and the Plaintiff’s policy. State Farm issued the policy that covered the Plaintiff personally —
his wife was the pamed insured — and this policy provided $50,000.00 in UIM coverage. State Farm sent a check for
these limits to the Plaintiffs’ attorney. There was no UIM coverage on the car driven by the Plaintiff, so the State
Farm policy was' the only potential UIM coverage. As with the refusal of the limits on Defendant Grady’s policy,
the Plaintiff believes the UIM tender came too late and, therefore, gave rise to a bad faith refusal claim.

¢ The-notice of appeal inadvertently failed to show Defendant Murdaugh as a respondent. Defendant Murdaugh was
timely served wi;th the notice of appeal and has been served with all filings in this Court and the Court of Appeals,
but he has never made an appearance in either court. Defendant Grady moved in the Court of Appeals to amend the
caption to include Defendant Murdaugh as a respondent — again, Defendant Murdaugh did not file a response, which
highlights his la¢k of personal interest in the outcome of this litigation. The Court of Appeals never ruled on this
motion, because the Court dismissed the appeal and thereby mooted the motion. Since Defendant Murdaugh did not
appear at the hearing on the motion to change venue and presented no arguments on that issue, it is questionable
whether he has dny standing to present any issues on appeal. To the extent necessary, however, Defendant Grady
hereby moves this Court to amend the caption and add Defendant Murdaugh as a respondent — he has been served
with this certiorari petition. In an abundance of caution, Defendant Grady has also filed a Motion to Amend Caption
contemporaneously with this Petition. As explained in that motion, the caption now identifies Murdaugh as
“Defendant/Respondent,” because the alternative request for a writ of certiorari to the Court of Common Pleas is an
original filing to which Murdaugh is a respondent.

10



asked for the waiver of dismissal, and he drafted the requested Covenant and sent it to the
i

Plaintiff on Mérch 31, 2011, who executed the Covenant on Saturday, April 2, 2011. (Appx.

215). The Covenant does not recite any consideration for Defendant Murdaugh’s voluntary

waiver of his r!ight to be dismissed from the case — the only consideration mentioned was the

$100,000.00 al%eady paid under the original settlement and dismissal with prejudice. (Appx. 212-

|
214). In short, ;Defe'ndant Murduagh voluntarily re-entered the case as a defendant.

Judge NMullen denied both motions. (Appx. 69). On that same day, she dismissed the
| _

consortium action in its entirety (including the claim against Defendant Grady) upon the request
| -

of the Plaintiff:s’ attorney and therefore found the motion to consolidate was moot. (Appx. 70).

(R

The Plaintiff’sé request was based on the release and dismissal provisions of the settlement

t

documents. The obvious purpose of voluntarily dismissing the consortium action against

Defendant Grafdy was to a avoid a jury valuation of the consortium claim and theréby protect the
!

grossly disproéortionate division of the settlement proceeds. As a result of the dismissal of the
consortium cla;ims, the only pending case was the Plaintiff’s personal injury claim against
Defendant Grafdy, with Defendant Murdaugh and the Trucking Defendants remaining as nominal
defendants Wiﬂi’l no personal interest in the outcome of the litigation.

On Auéust 8, 2011, Judge Buckner granted the Plaintiff’s motion to dismiss the Trucking
Defendants — t[his motion wasr based on the release and dismissal provisions of the settlement
documents. A)s a result, the only pending case was the Plaintiff’s personal injury claim against
Defendant Grady, with Defendant Murdaugh remaining in the -lawsuit as a sham, immaterial or

! .
nominal defendant with no personal interest in the outcome. Defendant Grady immediately

appealed. The appeal included an appeal from Judge Mullen’s August 3 orders. Defendant

11-



Grady withdrew his appeal from Judge Buckner’s oral ruling, so the appeal to the Court of

Appeals concer;ned only the orders issued by Judge Mullen.
i

Defendant Grady moved in this Court to certify his appeals and for related relief. This
: :

Court denied the motion. The Court of Appeals dismissed the appeals — Defendant Grady

t

| - ‘
petitioned for :rehearing and reinstatement of the appeal against the Plaintiff.” The Court of

Appeals denied the petition.

ARGUMENT

!
L THE TRIAL COURT ERRED IN DENYING THE MOTION TO CHANGE VENUE.

It is wefll-settled that a defendant joined for the purpose of establishing venue is a sham,
}

immaterial or nominal defendant who must be disregarded when deciding the proper venue of an
!

action. See, e.é., Williams v. Chrysler Motors Corp., 193 S.E.2d 524, 525 (S.C. 1972); McMillan
!

v. BL Mon'taéue Co., 121 S.E.2d 13, 15 (S.C. 1961); Seegars v. WIS-TV, 114 S.E.2d 502, 505

(S.C. 1960). {Research reveals no case on the specific question presented here — whether a

defendant becomes nominal and immaterial for purposes of venue. when he settles with the

l _
. . i . . . . .
plaintiff but remains in the case under a covenant not to execute or otherwise with no personal

i
‘

interest in the outcome of the litigation. This Court, however, has found that covenants not to
i
execute “must;be carefully scrutinized in order to determine their efficiency and impact upon the

integrity ofth% Jjudicial process.” Poston v. Barnes, 363 S.E.2d 888, 890 (S.C. 1987) (emphasis

!

added).

Here, venue is “propér” in Hampton County solely because Defendant Murdaugh remains
in the case. He is a sham, immaterial or nominal defendant in the truest sense of the words,

because he has no personal interest in the outcome of the litigation. He is also a mere volunteer,

|

7 Defendant Grac;ly did not seek rehearing or reinstatement of the appeal involving the Plaintiff’s wife.
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because he voluntarily waived his contractual right to an outright dismissal and agreed to remain

in the case sole%ly to accommodate the Plaintiff and for no consideration. Absent his presence in

)
i

the case, J aspef County would be the only proper venue.
The federal courts have long held that defendants settling under covenants not to execute

and similar documents are nominal defendants and are disregarded in determining the existence
t -

of diversity jur;iisdiction. For example, in Bumgardner'v. Combustion Eng’r, Inc., 432 F. Supp.

1289 (D.S.C. 15977), Judge Chapman applied this well-established rule to the following facts:

I

1. ;T he South Carolina plaintiff sued numerous defendants in state court.

2. {T here was only one South Carolina defendant, and its presence in the lawsuit
prevented removal for diversity jurisdiction.

3. ;T he plaintiff settled with the South Carolina.defendant under a covenant not to

execute.
4. IAS a result of the covenant, the South Carolina defendant no longer had an

;interest in the outcome of the litigation and, therefore, was a nominal defendant.
I

5. {Accordingly, the case was properly removed to federal court under diversity

jurisdiction despite the continued presence of the South Carolina defendant.
i

‘ .

Defendant Grady respectfully submits this Court should adopt the same rule for venue when a
| .

defendant remains in the case after settling under a covenant not to execute or other instrument -

whereby the de:fendant no longer has a personal interest in the outcome of the litigation.

This C;ourt adopted similar reasoning under the former venue statue in McMillan and
Seégars, both %vupra. In McMillan, this Court ruled that once a defendant is deemed immaterial,
“for venue puirposes this defendant must be disregarded and the sole inquiry is whether the
[remaining de?fendant'] is subject to suit in that county [resident county of the immaterial
defendant].” 114 S.E.2d at 505 (emphasis added). In Seegars, this Court ruled that a defendant

i

could be irrelefvant for venue purposes even if there existed a facially valid claim against him:

i
t

13



The fac‘it that a complaint may state a cause of action against a sham or immaterial
defendant is not ipso facto conclusive, and [the] defendant may be mala fide
requiring [the] granting of [a] motion to change venue even though allegations

and proof apparently available may be sufficient to submit [the] case to [a] jury.
i

121 S.E.2d at 15 (emphasis added). Although Seegars and McMillan involved defendants who
had been joined for the purpose of establishing venue, the underlying rationale for this Court’s

* rulings applies: equally here. Neither defendant had a real interest in the outcome of the

|
litigation, beca;use there was no meaningful exposure to personal liability. The same is true here.

Accordingly, tl;ie trial court erred in denying the motion to change venue.
I1. AN ORDER DENYING THE SUBSTANTIAL RIGHT TO PROPER VENUE IS IMMEDIATELY
APPEALLABLE UNDER § 14-3-330.

i
The jurisdiction of all courts, including the appellate courts, flows from the Constitution

t
in one of two ways: (1) a direct grant of jurisdiction in the Constitution; or (2) a directive in the

Constitution t}flat the General Assembly define a court’s jurisdiction by statute. See, e.g., S.C.
Const. art. V, §§ 5,9, 20. At issue here is the meaning and application of the S.C. Code Ann.
[ :
§14-3-330 (19%76 & Supp. 2012), which is the general appellate jurisdiction statute. As with all
statutes, the ccf)ntrolling inquiry is the intent of the General A-ssembly. Here, appealability is
controlled by g 14-3-330(2) (1976), which grants the appellate courts appellate jurisdiction over:
An orcfer affecting a substantial right made in an ac'tion when such order (a) in
effect determines the action and prevents a judgment from which an appeal might

be taken or discontinues the action, (b) grants or refuses a new trial or (¢) strikes
out an answer or any part thereof or any pleading in any action.

§ 14-3-330(2) .i(emphasis added). The right to trial in the proper venue is a statutory right granted
by the GeneraliE Assembly and, therefore, it manifestly is a “substantial right.” See, e.g., Whaley
v.CSX Transp.f; Inc., 609 S.E.2d 286, 292 (S.C. 2005) (venue right grénted by former 'venue
statute is a “sufbstantial right”). Thus, the only question is whether the denial of the motion to

change venue to the statutorily required venue satisfies subparts (a), (b), or (c) of § 14-3-330(2).

14
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A. An order denying the substantial right to proper venue is immediately
1appealable under § 14-3-330(2)(a).

In Hagébod v. Sommerville, 607 S.E.2d 707 (S.C. 2005), this Court held that an order
disqualifying an attorney in a civil case is immediately ap.pealable under § 14-3-330(2)(a),
because the right to choose one’s counsel is a “substantial right” and because “an app;eal after
final judgment!and a new trial, if granted, would not adequately protect a party’s interest because
it would be d{]}icult or impossible for the affected party or the appellate court to ascertain by any
objective stam;iard whether prejudice resulted from the disqualification.” Id. at 710 (emphasis
added). The ;same is true for an appeal after final judgfnent in a “venue” case. It will be
impossible to I:Jrove prejudice, i.e., that a different jury in a different county would have reached
a different reSIEilt. Thus, an order denying the -substantial' right to the statutorily mandated venue
is im.rnediately;l appealable under § 14-3-330(2)(a) and the rationale in Hagood, supra.

In Brel:ana’ v. Love Chevrolet Olds, Inc., 529 S.E.2d 11 (S.C. 2000), this Court ruled that
proper venue 1;s a substantial right.but orders denying that substantial right are not immediately
appeéléble untsier § 14-3-330(2)(c) Vfor striking the defense of improper venue. This Court did not
consider appea?tlability under § 14-3-330(2)(a) or the inability to prove prejudice (reyersible error)

on appeal. Thus, Defendant Grady submits the general rule against “venue” appeals is not

i
! .

applicable, because no case has considered the issue under § 14-3-330(2)(&1). See Hagood, supra.

|
In any event,;Defendant Grady submits the “venue” cases have been wrongly analyzed and,

|

therefofe, immediate appeals have been wrongly denied in some cases. For example, as
t
discussed latef, Breland was rightly decided but wrongly analyzed regarding appealability.

i
|
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B. An order denying the substantial right to proper venue is immediately
1appealable under § 14-3-330(2)(c).

1. Orders denving proper venue are immediately appealable under § 14-3-330(2)(c).
fari'd this Court should overrule its contrary ruling in Breland v. Love Chevrolet
Olds, Inc.. 529 S.E.2d 11 (S.C. 2000).

In Breland, this Court rejected the appellant’_s argument that the order was .
immediately a}%pealable because it struck the defense of improper venue. Respectfully, this was
error. Proper \{;enue is a substantial right and, as noted in Breland, the denial of that right strikes
the defense anci prevents it from being considered further-before trial. Thus, such an order comes

within the express language of § 14-3-330(2)(c) as affecting a substantial right and “striking an

answer or anyE part thereof or any pleading in any action.” The General Assembly’s policy

choice prevails; and, orders denying a change to the proper venue are immediately appealable.

2. [Breland was rightly decided but wrongly analyzed as to the appealability issue.

Eln the published opinions on § 14-3-330(2), the courts have engaged in a

“bootstrap” anialysis to determine appealability. For example, in the “mode of trial cases,” this
]

Court has helc;l an order is not immediately appealable if there was not a right to a particular

mode of trial. ETwo cases illustrate this point.

In Hannah v. United Refrigeration Servs., Inc., 409 S.E.2d 360 (S.C. 1991), the plaintiff

had a right to :511 jury trial but failed to timely demand it. Thereafter, the plaintiff moved for ajury
trial under Ruﬂe 39(b), SCRCP, which grants the trial court discretion to order a jury trial despite
the failure to t}mely demand one. The trial court granted the motion and the defendants appealed
immediately, é:ontending tl}ey had a right to a non-jury trial. This Court dismissed the appeal
without prejucillice, holding that a party’s failure td timely demand a jury trial did not mean the

opposing party had a right to a non-jury trial. In other words, since there was no right to a non-
!

jury trial, theré was no right to an immediate appeal.
]
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In Row‘fe Furniture Corp. v. Carolina Wholesale Furniture Co., 357 S.E.2d 725 (S.C.

- 1987), the deféndants failed to timely demand a jury trial. They moved for a jury trial under

Rule 39(b), SpRCP, and the trial cburt denied the motion. The defendants appealed

immediately. 'i“his Court dismissed the appeal as premature, finding that there was no right to a

jury trial since E»the right had not been timely demapded. In other Wo¥ds, since there was no right
to a jury trial, t?here was no right to an immediate appeal.

In Brelland, supra, this Court held: “From the record on appeal, it is clear that [the
evidence] willilsustain the trial court’s decision.” 529 S.E.2d at 14. In other words, the record
demonstrated t;hat the trial court did not err in denying the motion to change venue in Breland.
Since there waEs no error, the order did not affect a substantial right and, therefore, thére was no
right to an immediate appeal.

3. The availability of relief after final judgment through a new trial is not a basis for

denying the statutory right granted by the General Assembly to appeal
immediately from certain pre-trial orders.

|
In denying immediate appeals under § 14-3-330, the courts often rely upon the

general obser\%ation that relief is available after final judgment by reversing and granting a new

trial. E. g., Breland, 529 S.E.2d at 14 (finding that the “substantial right” to proper venue was not
“affected” by :the order, because any error could be remedied after final judgment by granting a
_new trial). The same rationale, -however, applies with equal force to any order that is

immediately éppealable under § 14-3-330(2), because virtually any error in any order can be
“remedied” b};} a new trial.

t

For example, the “mode of trial” cases hold that an order denying a mode of trial to
i
which a party is entitled as a matter of right is immediately appealable, because relief is not

available in e%n appeal after judgment. E. g, Creed v. Stokes, 331 S.E.2d 351 (1985) (order

17
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_ o
denying right to jury trial); Pelfrey v. Bank of Greer, 244 S.E.2d 315 (1978) (order denying right

to non-jury trial).® Both of these errors, however, can be remedied by a new trial, i.e., a new jury
i

: l S .
trial or a new|non-jury trial.” The same is true of other orders that courts have found to be
immediately appealable under § 14-3-330. An order disqualifying an attorney in a civil case is
immediately appealable, but that error could be remedied after final judgment by reversing and

remanding for} a new trial with the disqualified attorney. See Hagood, supra. An order that
|
improperly suk}stitutes one entity for another as a party defendant is immediately appealable, but

that error coul@ be remedied after final judgment by reveréing and remanding for a new trial with
. |
the party that iwas wrongly removed from the case. See Neeltec Enterprises, Inc. v. Long, 725

S.E.2d 926 (S.fC. 2012), rev’'g 705 S.E.2d 57 (S.C. App. 2011).

Finallyjf, nothing in § 14-3-330(2) supports the notion that the right to an immediate
appeal grantec?l by the General Assembly is unavailable if a new trial can remedy the error.
Indeed, this j;udicially created limitation would render § 14-3-330(2) virtually meaningless,
because excee:dingly few errors in a pre-trial ord¢r cannot be remedied after final judgmént by
reversing and :remanding for a new trial.

4, gThe judicial t;oiicy against “piecemeal litigation” must vield to the General

i Assembly’s public policy decision to allow immediate appeals from certain pre-
! trlal orders. .

‘{;In denying immediate appeals under § 14-3-330, the courts often rely on the
| | -

judicially created policy against “piecemeal litigation.” E.g., Breland, 529 S.E.2d at 13. The
!

L.
entire purpose of § 14-3-330(1), (2), and (4), however, is to allow appeals before final judgment,

% In Breland, su|pra this Court cited Creed, supra, as an example of an order that was immediately appealable
because the “substant1a1 right could not be vindicated on appeal after the case.” 529 S.E.2d at 13. Defendant Grady
respectfully submlts this analysis is wrong — the denial of the right to a jury trial in Creed could have been
“vindicated” by reversmg and remanding for a new trial before a jury in the very same manner that this Court has
held the denial of a venue right can be remedied by a new trial.

® Defendant Grady respectfully submits that the more salient reason that such orders are immediately appealable is
the same reason identified by this Court in Hagood, supra, to-wit: that it will be impossible for an appellant to
demonstrate revérsible error (prejudice), i.e., that a jury would have ruled differently than a trial court or vice versa.
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ie., to allow p1ecemeal litigation” by authorizing the immediate appeal of some interlocutory

orders. The Gjeneral Assembly’s plainly stated intent to alloW such immediate appeals cannot be

'

constrained by} a judicial policy against piecemeal litigation.. Rather, as a matter of constitutional
law, that judicial policy must yield to the General Assembly’s policy choice in allowing
immediate ap}?eals from certain pre-trial orders. Thus, if an order is immediatd\y appealable
under the plaip language of § 14-3-330, the judicial policy against piecemeal litigation must
yield to the G%neral'Assembly’s intent to permit such_appeals. Here, the appealgd order denied

|
Defendant Grédy his substantial right to proper venue and struck that defense from the case.

Thus, the ordefr is immediately appealable. '
5. }The rule against immediate appeals of venue orders creates an undesirable and
funfair anomaly in the law.

EIf a plaintiff brings the action in the wrong coun;[y, the informed and well-funded
defendant wilil move to change venue and then hope its own motion is denied, bécause the
defendant will? then have a “free shot” in the first trial, i.e., the defendant can try the case and, if -
the result is urfldesirable, the defendant has an automatic reversal for a new trial in an appeal after |
judgment. Th:is is a-particularly inefficient use of scarce judicial resources. Moreover, it gives a

well-funded defendant an unfair advantage in litigation, because that defendant can afford to
t
avail itself of'the “free shot” whereas less well funded defendants cannot. It-also subjects the

} .
plaintiff to the% specter of two trials. For these reasons, an order affecting the substantial right to

proper venuei should not only be immediately appealable, an immediate appeal should be’

required as it 1s in the “mode of trial” and other cases.

1% Public policy lis the province of the legislature. Brown v. Duke, 270 S.E. 2d 130, 132 (S.C. 1980). “Once the
Legislature has rhade [a public policy] choice, there is no room for the courts to impose a different judgment based
upon their own riotions of public policy.” South Carolina Farm Bureau Mut. Ins. Co. v. Mumford, 382 SE2d 11, 14
(8.C. App. 1989) (emphasis added). Thus, under the separation of powers doctrine, the courts must yield to, follow
and promote the General Assembly’s policy choices. /d. “[T)he responsibility for justice or wisdom of legislation
‘rests excluswelyz with the legislature, whether or not [the courts] agree with the laws it enacts.” Adkins v. Comcar
Indus., Inc., 447 S E.2d 228, 230 (S.C. App. 1994).

|
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6. This Court has established two categories for immediately appealable orders
affecting a substantial right, and an order denying venue fits within that analysis.
]

:South Carolina’s jurisprudence shows that two categories of “substantial right”
cases are imm;:diately appealable under § 14-3-330(2)(a). First, an appeal is permittéd if no
meaningful relief can be provided in an appeal after final judgment, i.e., it is possible to
demonstrate re:versible error (prejudice) on appeal, but no meaningful relief can be granted by
the appellate ciourt upon finding reversible error. These ‘cases are rare. See Doe v. Howe, 607
S.E.2d 354, 3;56 (S.C. App. 2004) (denial of motion to proceed anonymously immediately
appéalable, be;cause no relief would be available on appeal, thereby rendering thé order
“effectively unireviewable” in an appeal after final judgment). Second, though meaningful relief
1s available 11?1 an appeal after final judgment, an appeal is permitted when it would be
exceedingly di%ﬁcult if not impbssible to demonstrate 'reversible error (prejudice) on appeal. E.g.,
Breland, supra{.

i

The casies in the second category include attorney disqualification cases (Breland, supra)
and, as argued? abové, should also include venue cases and mode of trial cases. In all of these
cases, it is in{possible to show on appeal that “but for” the order affecting the appellant’s
substantial rig:ht, there Would have been a different result at trial. In both categories, an
immediate ap;’éjeal should be required becausé: (1) as to the “no relief” cases, appealing
imrnediately isé the only opportunity for the appellate court to provide relief; and (2) as to the “no

prejudice” casés, the immediate appeal requirement protects the substantial right and avoids the

“free shot” anomaly discussed earlier.
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III. THE OlZlDER DENYING DEFENDANT GRADY’S MOTION TO COMPEL EXECUTION OF THE
STIPULATIONS OF DISMISSAL IS IMMEDIATELY APPEALABLE UNDER § 14-3-330(4) AS AN
ORDERiDENYING AN INJUNCTION, AND THIS COURT SHOULD REVIEW THE VENUE ORDER
IN CONNECTION WITH THIS APPEAL IF THE VENUE ORDER IS NOT OTHERWISE
REVIEWABLE.

Defendant Grady moved to compel execution of the stipulation of dismissal required by

|
the settlement documents. Judge Mullen denied this motion but, at the same time she granted the

|
!

Plaintiffs’ requfest to dismiss the consortium action in its entirety. (AppX. 69-70). This dismissal
[ .
‘ .

included the :consortium claim against Defendant Grady, even though there had been no

‘settlement bet\;veen Defendant Grady and Partice Smart (consortium plaintiff). A few days later,

despite Judge; Mullen’s denial of Defendant Grady’s motion, Judge Buckner granted the
l

Plaintiff’s reqlzlest to dismiss the Trucking Defendants from the personal injury action against

i

i . . :
Defendant Grady based on the settlement documents, i.e., the same basis earlier argued by
{

Defendant Graidy but rejected by Judge Mullen. Thus, the orﬂy remaining issue is whether Judge

Mullen erred ;in denying the motion to compel the execution and filing of a stipulation of

dismissal for Defendant Murdaugh.
|

In seek;ing to compel the execution and filing of the stipulations of dismissal, Defendant
Grady sought! a mandatory injunction order that enjoined the parties to comply with the
requirements (Z)f Rule 41, SCRCP, and the settlement documents. Judge Mullen denied the
requested inju:nction- and, therefore, her order is immediately appealable a‘s the denial of an
injunction und;er S.C. Code Ann. § 14-3-330 (4) (Supp. 2012).

;l"he Ccf)urt of Appeals held that the motion to compel compliance with Rule 41, SCRCP,
and to execute}i the stipulations of dismissal was akin to an order denying a motion to enforce a
settlement ancil, therefore, the denial of that motion was not immediately appealable under this

Court decisioril in Peterkin v. Brigman, 461 S.E.2d 809 (1995) (denial of motion to approve )

o

|
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settlement in a wrongful death case not immediately appealable). In Pererkin, however, this
Court denied appealability under subsections (1) and (2) of § 14-3-330, but this Court did not
consider ap‘pea-}ability under subsection (4). Here, Defendant Grady sought to enjoin compliance

with Rule 41, ;SCRCP, and execution of the stipulations of dismissal. The denial of the motion

was the denial ;of an injunction and, therefore, it is immediately appealable under § 14-3-330(4).
i .
Assuming the venue order is not immediately appealable, and further assuming this Court

does not issue 'a writ of certiorari to the Court of Common Pleas, Defendant Grady respectfully
requests this Cjourt to exercise its discretion and review the venue order in connection with the
order denying fthe motion to compel execution of the stipulations. The appellate courts have
discretion to e}xercise “pendant” appellate jurisdiction and review an unappeélable order in

connection with an appeal from an order that is immediately appealable, particularly when doing

i
so will promote judicial economy and avoid need for a future appeal after final judgment. E.g.,
| A

Edge v. State %“arm Mut. Auto. Ins. Co., 623 S.E.2d 387, 390 (S.C. 2005); Morris v. Anderson
County, 564 S;E.2d 649, 651 (S.C. 2002). Here, reviewing the venue order now will avoid the
|

} :
need for a future appeal after final judgment and will also avoid the earlier-noted undesirable and
| .

+

unfair anomaly that results from not allowing immediate appeals from venue orders. Doing so

| .
will also permit this Court to give much needed guidance to the bench and bar on the new

amendments tc;) the venue statute and the interplay with covenants not to execute.

IV. ASSUMING THE ORDER DENYING VENUE IS NOT IMMEDIATELY APPEALABLE, THIS
COUR’I}‘ SHOULD ISSUE A WRIT OF CERTIORARI TO THE COURT OF COMMON PLEAS SO
THAT 'li‘HIS COURT MAY RULE UPON THE IMPORTANT AND NOVEL VENUE QUESTIONS
PRESENTED BY THIS CASE.

This dourt may review unappealable orders by issuing a writ of certiorari to the trial
court. S.C. Const. art. V, § 5; S.C. Code Ann. § 14-3-310 (1976). The writ is particularly
appropriate When a case presents important novel questions of law, and early resolution of those

i
i
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issues would sferve the interests of judicial economy. In re: Breast Implant. Product Liability
Litigation, 331!S.C. 540, 503 S.E.2d 445 (1998). Here, the appeal presents important and novel
questions on the interplay between the new venue statute (which has never been considered by

this .Court) and covenants not to execute (which this Court has held “must be carefully

)
|

* scrutinized in order to determine their efficiency and impact upon the integrity of the judicial
process.” Posth, 363 S.E.2d at 890 (emphasis added)). Resolving this issue will provide much

need guidance; to .the bench and bar, particularly given the increasing use of covenants not

execute as a means for settling cases. Thus, if any issue decided by the trial court is deemed to
i
| A

be unappealab%e at this time, it is respectfully submitted that this Court should issue a writ of

- certiorari to the Court of Common Pleas and review the appealed orders immediately.

| CONCLUSION
_i
For the reasons stated above, the petition should be granted.

Respectfully Submitted,

i

Robert L. Widener

McNair Law Firm, P.A.
! : Post Office Box 11390
' Columbia, South Carolina 29211
- ' (803) 799-9800

Patrick M. Higgins

Jason Franklin Ward

Howell, Gibson & Hughes, P.A.
Post Office Box 40

Beaufort, South Carolina 29901
(803) 522-2400

Attorneys for Petitioner

June j_, 2013:

Columbia, SC'!
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