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-webkit-nbsp-mode: space; -webkit-line-break: after-white-space;" =
class=3D"">Erik=E2=80=94 You have likely by now heard of what transpired =
at the CAA Board=E2=80=99s most recent special meeting today. =
&nbsp;Here=E2=80=99s the problem:<div class=3D""><ul class=3D""><li =
class=3D"">The CAA Board is bound by two distinct contracts: &nbsp;One =
with you. &nbsp;One with us.</li><li class=3D"">The CAA Board is =
prohibited from unilaterally amending either contract without SCPCSD =
approval. (It can=E2=80=99t amend ours without our approval =
either).</li><li class=3D"">The CAA Board lacks the requisite =
approvals.</li></ul></div><div class=3D""><div class=3D"">Although =
Nadine pronounced the following edicts this afternoon=E2=80=94 on behalf =
of a unanimous board=E2=80=94 each would unilaterally amend our contract =
without SCPCSD authorization. &nbsp;Consequently, we are prohibited from =
accommodating these edicts, and must ask for SCPCSD =
intervention.&nbsp;</div><div class=3D""><br class=3D""></div><div =
class=3D""><b class=3D"">The Edicts:</b></div><div class=3D""><b =
class=3D"">1. Acceleration Academies prohibited from communicating with =
teaching staff except through the Board=E2=80=99s newest Alliance =
vendor: Prestige.</b></div><div class=3D"">We have no contract with =
Prestige. &nbsp;Nor does CAA=E2=80=94 at least one relating to student =
services, apparently (see #2 below). &nbsp;</div><div class=3D""><br =
class=3D""></div><div class=3D""><b class=3D"">2. &nbsp;The newest CAA =
chair is authorized to negotiate a contract =
with&nbsp;Prestige.</b></div><div class=3D"">So . . . a contract =
doesn=E2=80=99t exist yet.</div><div class=3D""><br class=3D""></div><div =
class=3D""><b class=3D"">3. &nbsp;</b><b class=3D"">We are to =
immediately transmit all student records to Prestige.</b></div><div =
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&nbsp;All student data must be shifted to PowerSchool.</b></div><div =
class=3D"">It is already there. &nbsp;Apparently, this Board doesn=E2=80=99=
t realize that the data is consistently downloaded into =
PowerSchool.</div><div class=3D""><br class=3D""></div><div class=3D""><b =
class=3D"">5. &nbsp;<i class=3D"">After </i>Acceleration =
Academies'&nbsp;immediate transfer of student data to Prestige, and <i =
class=3D"">after&nbsp;</i>SCPCSD approves a to-be-written contract with =
Prestige,&nbsp;the newest CAA chair is authorized to execute a =
Prestige-CAA contract.</b></div><div class=3D"">Again, Federal and state =
law would prohibit the transfer of personally-identifiable student =
information to third parties without binding safeguards.</div><div =
class=3D""><b class=3D""><br class=3D""></b></div><div class=3D""><b =
class=3D"">6. &nbsp;Transition from Acceleration Academies to occur =
within 60-days.</b></div><div class=3D"">This appears to be premised on =
the unrelenting pretext of some undisclosed and undefined health/safety =
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concern. &nbsp;NOTE: &nbsp;CAA Board member have rarely been on site. =
&nbsp;=E2=80=9CChief=E2=80=9D Evans of TTC apparently provided Nadine a =
list of alleged safety =E2=80=9Cconcerns=E2=80=9D more than 3 weeks ago. =
&nbsp;These were not shared with us by Nadine or =E2=80=9CChief=E2=80=9D =
Evans until I learned of them from John Reagle=E2=80=94 who had assumed =
I had received them graciously provided me a copy.</div><div =
class=3D""><br class=3D""></div><div class=3D"">Again, we genuinely need =
your and SCPCSD=E2=80=99s guidance if we are to continue meeting student =
needs. &nbsp;We are entering our 2nd month of total nonpayment=E2=80=94 =
nonpayments that notably accrued long before this sudden =E2=80=9Csafety=E2=
=80=9D emergency.</div><div class=3D""><br class=3D""></div><div =
class=3D"">Thanks,</div><div class=3D""><br class=3D""></div><div =
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STATE OF SOUTH CAROLINA ) 
) IN THE COURT OF COMMON PLEAS 

COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT 

Charleston Advancement Academy High  ) 
School, ) 

) C.A. No. 2019-CP-10-6592 
Plaintiff, ) 

) 
) 

vs. ) 
) 

South Carolina Public Charter School ) 
District ) 

) 
Defendant.  ) 

______________________________________ ) 
 

Defendant South Carolina Public Charter School District (“District”) submits the following 

motion to dismiss pursuant to S.C. R. Civ. P. 12(b)(1), 12(b)(2) and 12(b)(6) in lieu of an Answer 

to Plaintiff’s Amended Complaint, and requests that all claims of Plaintiff be dismissed with 

prejudice.1  The grounds for this motion are: 

1. the South Carolina Public Charter School Act of 1996 (the “Act”) requires any 
challenge to a final decision by the District Board to be filed in the 
Administrative Law Court, which Plaintiff failed to do; 
 

2. the Act provides that the District is immune from the claims asserted by 
Plaintiff; 

 
3. Plaintiff was the first to breach the contract; 

 
4. Plaintiff was not entitled to, and did not ask for, a constitutional due process 

hearing, but received due process anyway; and 
 

5. Plaintiff’s requests for Declaratory Judgment do not involve an actual case or 
controversy. 

 
 This motion will be supported by a memorandum of law and any other submissions 

permitted by the Court. 

 
1  To the extent an Answer to Plaintiff’s Amended Complaint is required, Defendant denies all allegations asserting 
liability on the part of Defendant and denies Plaintiff is entitled to the relief requested in the Wherefore clause. 

DEFENDANT’S MOTION TO 
DISMISS PURSUANT TO S.C. 
R. CIV. P. 12(b)(1), 12(b)(2) AND 
12(b)(6) 
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      HARRELL MARTIN & PEACE, P.A. 

                              
      
Erik T. Norton 
SC Bar 073860 
135 Columbia Ave. 
Chapin, SC 29036  
(803) 345-3353 
erik@hmp-law.com 
 
ATTORNEYS FOR DEFENDANT 

Chapin, South Carolina 

February 13, 2020. 
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STATE OF SOUTH CAROLINA ) 
) IN THE COURT OF COMMON PLEAS 

COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT 

Charleston Advancement Academy High  ) 
School, ) 

) C.A. No. 2019-CP-10-6592 
Plaintiff, ) 

) 
) 

vs. ) 
) 

South Carolina Public Charter School ) 
District ) 

) 
Defendant.  ) 

______________________________________ ) 
 

Defendant South Carolina Public Charter School District (“District”) submits the following 

in opposition to Plaintiff’s Motion for Temporary Restraining Order and Preliminary Injunction 

(“Motion”).  The grounds for opposing the Temporary Restraining Order are that this Court does 

not have jurisdiction over this administrative matter and, even if this Court did have jurisdiction, 

the elements for a restraining order are not met in this case. 

Introduction 

 Plaintiff Charleston Advancement Academy High School (“School”) asks this Court to 

restrain District from enforcing sanctions short of revocation pursuant to South Carolina’s Charter 

Schools Act that have been superseded or already resolved an arbitration order.  South Carolina’s 

Charter Schools Act provides that any final decision of the District must be appealed to the 

Administrative Law Court.  Plaintiff failed to do so.  The Administrative Law Court is the proper 

court with jurisdiction to address this matter, as provided by the Legislature. 

 As a result, the District has not taken any action to enforce the previously issued sanctions 

since before this matter was filed, and has assured Plaintiff in writing copied to this Court that no 

additional adverse action would be taken without an opportunity for Plaintiff to be heard before 

DEFENDANT’S OPPOSITION 
TO MOTION FOR 
TEMPORARY RESTRAINING 
ORDER 
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the District Board.  As a result, even if this Court did have jurisdiction, the elements for a TRO are 

not met in this instance. 

Background Information 

 The District was created in 2006 by the Legislature by amendment to the South Carolina 

Public Charter Schools Act of 1996, S.C. Code Ann. § 15-40-10 to -240 (the “Act”).  The District 

is a statewide public charter school district with the power to approve, exercise general supervision 

of, and revoke charter schools pursuant to the Act.  S.C. Code Ann. § 15-40-230.  The District is 

governed by a volunteer board of trustees consisting of up to nine members, seven appointed by 

the Governor, one by the Speaker of the House, and one by the President of the Senate.  Id.  Five 

of the seven members appointed by the Governor are recommended by stakeholder groups 

including the Chamber of Commerce, the South Carolina Association of School Administrators, 

the South Carolina School Boards Association, the South Carolina Alliance of Black Educators, 

and the Education Oversight Committee.  Id.   

 Charter schools in South Carolina are structured as non-profit corporations, pursuant to the 

Act.  The board chairs of the School during the relevant portions of these events have been 

Elizabeth Moffley and Nadine Deif. 

 The Act provides broad authority for the District to exercise is general supervisory powers.  

The Act expressly provides that the District Board of Trustees has “has the same powers, rights, 

and responsibilities with respect to charter schools as other school district boards of trustees of this 

State.”  S.C. Code Ann. § 59-40-230(B).  The only exceptions provided are that the District Board 

of Trustees “may not offer application for a charter school, issue bonds, or levy taxes.”  Id.   

 Further, the Act also expressly provides that the District must revoke a charter if a charter 

school meets certain criteria, including what amounts to a material violation of the charter 

requirements or failing to meet academic expectations.  S.C. Code Ann. § 59-40-110(C).  The Act 

permits the District to “take appropriate corrective actions or exercise sanctions short of revocation 
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in response to apparent deficiencies in charter school performance or legal compliance.”   S.C. 

Code Ann. § 59-40-55(B)(8).  The District’s powers are broad enough, in fact, that it is permitted 

to take corrective actions or exercise sanctions short of revocation in response even to apparent 

deficiencies in charter school performance or legal compliance so that corrective actions or plans 

can be implemented.  Id.  This is sound policy, consistent with the national standards referenced 

in the Act – it allows the District to take action to protect students and taxpayer dollars immediately 

while providing the School an opportunity to correct the apparent deficiency. 

 The Act also provides protection to charter schools against any overreach by charter school 

sponsors.  Section 59-40-90 of the Act allows any final decision of the District to be appealed to 

the Administrative Law Court.  Further, the Act provides that the District is the Local Education 

Agency, subjecting it to the oversight and administrative procedures of the State Department of 

Education as the State Education Agency. S.C. Code Ann. § 59-40-40(4).  Indeed, the Act even 

gives the State Department of Education authority to fine sponsors in certain circumstances.  S.C. 

Code Ann. § 59-40-140. 

 In this case, the School terminated its management company, Acceleration Academies, 

without any plan at all to replace the management company’s services.  The School’s charter 

specifically provides that the services are to be provided by the specific accredited management 

company that the School terminated.  The School made this decision at a special-called board 

meeting without notice or permission from the District as to what the replacement services would 

be.  In response to this undeniable breach of the charter, the District Board could have revoked the 

charter.  Instead, the District Board only required that the School maintain the status quo as of 

November 14, 2019, which allowed the School to keep its newly hired administrator in place even 

though his position was not on the organization chart in the charter, until it provided an approved 

amended charter that required the level of detail required.  For frame of reference, the School’s 

charter with the management company is in excess of 500 pages.   
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 The School ignored the District’s requirement to maintain the status quo, implementing a 

new administrative structure, policies and procedures, adopting a new school name, new by-laws, 

and others too numerous to recount here but documented in the letters from the District attached 

to the Complaint and the public records of the District Board meetings and School Board meetings 

since October 2019.  The District attempted both through letters and a special-called meeting 

scheduled for the sole purpose of addressing the School’s alleged “confusion” what it meant to 

maintain the status quo.   

 Simultaneous to these events, the management company filed arbitration with the 

American Arbitration Association.  The School voluntarily appeared in the arbitration.  The 

arbitrator, Judge Robert Hunter, retired from the NC Court of Appeals, issued a separate Order on 

January 6, 2020 requiring the Parties to maintain the status quo.  Judge Hunter’s Order was 

consistent with the District’s directives at the November 14, 2019 District Board meeting and the 

December 13, 2019 Board meeting in all material respects with the sole exception that Judge 

Hunter’s Order required the status quo to be maintained prior to the notices of termination, or 

October 23, 2019.   Therefore, because Judge Hunter’s Order required the School to maintain the 

status quo as of a date earlier than the District, the arbitration order both includes and surpasses 

the scope of the District Order.   

 After Judge Hunter issued his Order, the Parties have been before Judge Hunter to address 

alleged violations of the status quo issue, and the School has paid approximately $57,000 as a 

result of an arbitration order requiring it to pay undisputed amounts as part of maintaining the 

status quo.  This payment by the School pursuant to the arbitrator’s Order was entirely consistent 

with the District’s requirement for the Parties to maintain the status quo until replacement services 

for Acceleration Academy could be located.  Moreover, as referenced in Ms. Dief’s affidavit, the 

School has availed itself of the administrative processes available through the State Department of 

Education as a means to protect its rights.  The School continues to operate on a daily basis, and 

309



has suffered no interruption in service other than the unauthorized change to the school calendar 

unilaterally made by the School Board to extend the Winter Break. 

 After Judge Hunter issued the January 2, 2020 Order, the School filed this action and filed 

a separate action for TRO in the United States District Court for the District of North Carolina, 

No. 3:20-cv-00602 seeking to set aside Judge Hunter’s Order.  Both actions ironically seek an 

injunction, designed to protect the status quo, to enjoin an arbitrator and the District from enforcing 

the status quo.  For the reasons set forth below, the Motion should be denied, and the School should 

be required to pay the fees and costs of the District related to this action. 

Applicable Law 

  The party seeking an injunction has the burden of demonstrating facts and circumstances 

warranting an injunction. Strategic Resources v. Bcs Life Ins. Co., 627 S.E.2d 687, 367 S.C. 540 

(S.C. 2006).  The remedy of an injunction is a drastic one and ought to be applied with caution. Id.  

A plaintiff must prove three elements to receive the drastic remedy of a preliminary injunction: 

“(1) he will suffer immediate, irreparable harm without the injunction; (2) he has a likelihood of 

success on the merits; and (3) he has no adequate remedy at law.") Compton v. S.C. Dep't of Corr., 

392 S.C. 361, 365-67, 709 S.E.2d 639, 642 (2011).   

  Discussion 

 The Motion should be denied because this matter should have been brought in the 

Administrative Law Court.  Even if this Court did have jurisdiction, the Motion should be denied 

because the School has no realistic chance for success on the merits and is suffering no irreparable 

harm by continuing to operate the School just as it has been for the past approximately four months. 

I. The School should have challenged the action of the District in the Administrative 
Law Court. 
 

 Section III.N and III.P allows any public citizen, including charter schools such as School, 

to bring any matter to the attention of the District Board, including matters that require a due 
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process hearing and matters that do not require that level of formality.  Section 59-40-90 of the 

Act requires that any challenge to a final decision of the District be made to the Administrative 

Law Court.  The Legislature specifically amended the Act in 2006 to remove the jurisdiction of 

appeals from sponsor decision from the Circuit Court to the Administrative Law Court.  See 2006 

Act No. 274.  Simply put, the Act divests this Court of jurisdiction to decide the matter put before 

it.   

 Notably, Plaintiff’s Complaint makes no reference to Section 59-40-90.  The Motion for 

TRO, the Memorandum of Law in Support of the TRO, and the Amended Complaint are devoid 

of any substantive discussion of Section 59-40-90 or the jurisdiction of this Court.  The 

undersigned raised this issue with opposing counsel prior to the hearing, and received no 

substantive reply as to why this Court has jurisdiction in light of Section 59-40-90. 

 The School’s Motion therefore should be denied. 

II. The Motion should be denied because it does not name all necessary parties. 
 

Even if the Court had jurisdiction, both the management company and the State Department 

of Education would be necessary parties that the School failed to name.  Otherwise, the District 

would be subject to the potential of conflicting directives from this Court and the State Department 

of Education, which would not be bound by the injunction.  Similarly, the intervention of this Court 

now after the School and management company have agreed to an arbitration hearing scheduled 

for this month, could result in the parties being subject to conflicting orders from this Court and 

binding arbitration.   

The Act provides a clear mechanism for dispute resolution between the School and District 

through the Administrative Law Court, and the School has a mechanism for resolution of its 

contractual argument with the management company in arbitration. In addition, the School also 

has access to the State Department of Education’s administrative processes to seek relief to which 

it might feel entitled.  Of course, the School has sought effectively the same relief in the Western 
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District of North Carolina, adding even more likelihood of the parties being subject to conflicting 

orders or directives.   

Based on the above, it would be necessary for all parties to be joined in this one action for 

this Court to entertain the relief sought by the School. The School failed to include these necessary 

parties to this action.  Therefore, the motion should be denied. 

III. The Motion should be denied because the School seeks a Preliminary Injunction 
to destroy the status quo rather than preserves it. 

 
 The purpose of a preliminary injunction is to preserve the status quo and prevent irreparable 

harm to the party requesting it." Compton v. S.C. Dep't of Corr., 392 S.C. 361, 365-67, 709 S.E.2d 

639, 642 (2011).  The School seeks to turn this well-settled law on its head by asking this Court to 

enter an injunction with the specific purpose of reversing actions by the District to preserve the 

status quo while the School develops its plan to serve students after termination of the management 

company. 

 The School’s charter and contract required it to seek an amendment from the District before 

it changed the management company.  This is not a District requirement – it is statutory.  Section 

59-40-60(F) sets out requirements for what must be included in the charter application, and Section 

59-40-60(F)(8) specifies that an applicant must state “any proposed management company or 

educational service provider responsibilities.”    

 To date, the District Board has not approved a charter amendment request submitted by the 

School.  The School has not challenged the decision by the District Board to deny the amendment 

request it previously submitted, which plainly would have to be challenged in the Administrative 

Law Court.  Any such challenge would be futile because the prior amendment requests, which did 

not comply with published District processes and procedures for submission, come nowhere near 

meeting the statutory criteria for an amendment that would adequately describe the school’s 

governance, operations and educational program without using a management company, as is 
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required by Section 59-40-60(F).  In fact, the School has never submitted a complete amendment 

request for the District Board to consider. 

 In any event, it is beyond reasonable dispute that the School has not submitted a complete 

plan to replace the services and programming provided by Acceleration Academies.  Until that 

time, the status quo is for the School to operate under the approved charter.  If this Court did have 

jurisdiction and if it were going to enter an injunction, the injunction should do exactly what 

injunctions are supposed to do and preserve the status quo: enjoin the school to reverse all actions 

it has taken to implement operations contrary to the existing charter, and require the management 

company, the District and the State Department of Education all to strictly comply with the existing 

approved charter until a charter amendment is approved through the administrative process. 

IV.  The School is not likely to succeed on the merits because the District is immune from 
liability, the School breached first, and the School is not entitled to constitutional due 
process related to contractual rights. 

 
As an initial matter, the District is immune from liability based on the School’s claims.  

Section 59-40-190(C) states: 

(C) A local school district, sponsor, members of the board or area 
commission of a sponsor, and employees of a sponsor acting in their 
official capacity are immune from civil or criminal liability with 
respect to all activities related to a charter school they sponsor. 

 
Simply put, the District cannot be liable for activities related to the School.  Therefore, the School 

is not likely to succeed on the merits. 

Even if, somehow, the School could escape the plain language of the immunity provision 

above, the School still is unlikely to succeed on the merits.  As noted above, the School breached 

its charter by terminating the management company without providing any advance notice to the 

District and without having any plan in place to replace the services of the management company.  

As a result, the School materially violated the terms of its charter in multiple ways before any of 

the alleged wrongs the School claims the District committed under the charter and contract.  It is 
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well-settled that the first to breach cannot then seek relief in the Court from later breaches of the 

contract.  Willms Trucking Co., Inc. v. JW Const. Co. Inc., 442 S.E.2d 197, 314 S.C. 170 (Ct. App. 

1993).  Further, as explained previously and as evidenced in the School’s own briefing, the School 

has not been prevented from replacing any services.  The District only has taken action to prevent 

the School from failing to provide services or failing to make adequate preparations to transition 

to a new service provider.  Moreover, the District is expressly immune from  

As such, the School cannot carry its burden of showing that it is likely to succeed on the 

merits against the District given that the School breached the charter prior to any alleged 

wrongdoing by the School. 

Further, it is unlikely the School can succeed on its due process arguments.  While the 

School may have due process rights regarding the process for its application being considered and 

its charter being renewed or revoked under the statute, the Act does not provide the School a due 

process right for every single contractual provision in its charter.  The Act specifically requires 

that the approved application between the District and School becomes an agreement, and that the 

District and School further formalize the agreement between them into a contract.  See S.C. Code 

Ann. § 59-40-60(B) (“A contract between the charter school and the sponsor must be executed and 

must reflect all provisions outlined in the application as well as the roles, powers, responsibilities, 

and performance expectations for each party to the contract.”).  Section 3.1(A)(vi) of the Contract 

negotiated and executed by the School expressly allows the District to take actions and exercise 

sanctions short of revocation in response to deficiencies by the School.  Even if the statute 

somehow could be construed to require due process, the contract does not.  

Moreover, the School was provided due process in this instance.  At the November 14, 

2019 hearing regarding the charter amendment, the School was represented by multiple counsel 

and given ample opportunity to speak and to argue its legal positions.  Communication between 

counsel is not ex parte, of course, despite the School’s hypocritical contention otherwise given the 
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amount of time spent on the phone and communicating with the many different counsel for the 

School.  The special-called December District Board meeting was expressly not a hearing, called 

to clear “confusion” at the request of the School.  Certainly, the School is not contending that every 

appearance before the District Board in public session is subject to due process.   

The fact is that the School received a due process hearing regarding the charter amendment.  

The Act does not require a due process hearing for any other action taken by the District regarding 

the contractual relationship between it and the schools it sponsors, or its general oversight of 

schools, which are by law part of the District.  It would be untenable for every single administrative 

decision of the District to be subject to constitutional due process.  For example, under the School’s 

legal theory, the School should have the right to a constitutional due process hearing regarding 

whether snow days are waived or required to be made up, a decision voted on by the District Board 

every year as a matter of state law. 

To resolve the question of what issues required constitutional due process and what did 

not, the Legislature spelled out in the Act where and what kind of due process is required for 

applications and revocations of charters, for example.  It did no such thing for sanctions, which are 

left to the discretion of the sponsor. 

V. The school is not suffering irreparable harm. 

The School’s two arguments that it is being irreparably harmed are wrong based on both 

fact and law. 

1. The School is not under, and was not under, any threat of constructive 
revocation. 

 
 The School argues that it cannot operate under the threat that the District will withhold 

state and federal funds every month.  It is under no such threat, and the Act provides recourse with 

the Department of Education if it was.   
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 The District is statutorily required to monitor the fiscal health of charter schools it sponsors, 

pursuant to the Act.  It also is responsible for monitoring fiscal and legal compliance.  See S.C. 

Code Ann. § 59-40-55.  To provide some level of access to school financial information and some 

ability to act if the District comes into information that a school is not in fiscal compliance, the Act 

requires the State Department of Education to pass money for the Schools through the District.  

Section 59-40-55 of the Act requires that the District to “supply” categorical funds to schools 

within ten days of receipt, and section 59-40-140 requires the District to “provide” other funding 

to “eligible charters” within thirty days of receipt.   

 Importantly, nowhere in the Act does it state that the District is required to physically 

transfer the funds to the School within a certain amount of time.  This makes sense of course, so 

that the District can exercise varying degrees of oversight over school expenditures if it appears a 

school is out of fiscal compliance.  The District cannot prohibit the charter school from spending 

the money on legitimate school expenditures, but it would be an invitation to fraud if the District 

could never require a charter school identify the intended use of taxpayer funds prior to releasing 

those funds to the school.  Once the District releases the funds to the charter schools, its only power 

then is limited to identify improper expenditures through audit process and the like long after the 

taxpayer money is gone – now that is irreparable harm. 

 What happened in this case is the precise kind of careful attention to taxpayer funds the 

Act requires.  Faced with a pending arbitration proceeding, the unrefuted fact that the charter 

school had not paid the management company anything for at least six weeks, and the prospect 

that the management company would need to continue providing services until the School could 

identify replacement services, the District reasonably feared that taxpayer funds could be wasted 

during the dispute. Further, the School had not provided any kind of amended budget following 

termination of the management company.  The School was sitting on a large amount of taxpayer 

money yet anxiously asking for more to be sent to it immediately, all while being tangled up in 
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arbitration and amidst reports that students were not being provided required services.  Therefore, 

as indicated by the correspondence in the Record, the District required the School to obtain advance 

permission prior to expending further taxpayer money. 

 It was prudent and lawful for the District to ask questions and put safeguards in place prior 

to releasing significant amounts of taxpayer funds to the School, even though the State Department 

of Education’s counsel threatened the District with a fine because the School complained.  Even if 

the lawyer for the State Department is correct, however, it only proves that the harm to the School 

is not irreparable.  All the School needs to do is to call the Office of General Counsel at the State 

Department of Education, which has the power to fine the District and pass the money on to the 

charter school if it really believes taxpayer money has to be released after ten days regardless of 

what concerns the District may have about whether it will be spent properly.  See S.C. Code Ann.   

§ 59-40-140.   

 Therefore, since the School knows and has utilized the State Department administrative 

process to address the issue of the timely transmission of funds, the harm alleged by the School is 

not irreparable. 

 2. The District properly exercises its general oversight authority to ensure 
services are in place for students. 

 
 The School next argues that it must have the ability to decide who to hire and fire at the 

School, and have total control over its property and contracts.  This argument misstates the issues 

before this Court.  First, the School is entirely funded with taxpayer money.  As such, the School 

only has autonomy within very specific parameters provided by law, parameters the School’s 

Board agreed to in its charter and contract but now seem to be laboring under.  The Court cannot 

provide the School an injunction that it is not subject to oversight. 

 Second, the District’s concern again is not with who provides the services to the students, 

but that the services are provided.  The District was left with no choice but to act when the School 
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Board began unilaterally changing the entire management structure of the school without any 

evidence that it had made provision for all the administrative functions to be completed.   

 For example, prior to the notices of termination being sent, the School utilized two 

administrators, one at each site for the approximately three-hundred student school.  After the 

termination, the School created a great deal of confusion regarding the chain of command by hiring 

a new administrator to be superior over the existing two administrators, who the School Board 

perceived as aligned with the management company. In fact, the day after the November 14, 2019 

District Board meeting, the School Board terminated one of the administrators for attending the 

Board meeting and speaking out against the School Board.  Subsequently, the other administrator 

was placed on paid administrative leave.  The School could not, or would not, explain how its one 

administrative hire would replace of the previous two, all the while planning for the School to 

expand by two hundred students. 

 As a result, the District required the School to maintain the status quo.  That meant keeping 

the same administrative structure in place.  When the School began terminating people without 

replacements and for issues unrelated to job performance, the District required the School to 

reinstate the employees until the School could identify a resource – employee or vendor – to 

provide the services. 

 The School’s argument that it is being irreparably harmed rings particularly hollow because 

the timing for all of this was entirely within its control.  At the November 14, 2019 District Board 

meeting, the District Board made clear that it would consider a revised and complete charter 

amendment as soon as the School could submit it, even if it had to call a special meeting in 

December.  At the January 9, 2020 District Board meeting, the School’s Board Chair Nadine Deif 

admitted that the School intentionally had not provided the District its planning documents for the 

transition to self-management.1  This purposeful withholding of critical information for the District 

 
1 The audio of this meeting is available to be transcribed and submitted, if necessary. 318



to perform its essential supervisory activities has delayed consideration of the charter amendment 

and delayed the transition out of the management company. 

 Therefore, the School is not suffering irreparable harm by being asked to prove it has made 

provision for the services to students before it makes the decision to make further staffing changes. 

VI. The Motion should be denied because the School has an adequate remedy at 
law. 
 
 In fact, Plaintiff has multiple adequate remedies at law.  It could have requested a hearing 

just on the sanctions issue before the District Board.  It could have appealed the existing decisions 

to the Administrative Law Court.  It could, and did, file complaints with the State Department of 

Education, according to the School’s pleadings.  Further, it already has sought to transfer its charter 

to another sponsor pursuant to the transfer provisions in the Act.  An injunction is entirely 

inappropriate because the School has many options for remedies at law  

VII. The School has unclean hands. 

Because whether to issue an injunction is an equitable decision, the applicant must 

not have unclean hands.  First Union Nat'l Bank of S.C. v. Soden, 333 S.C. 554, 568, 511 S.E.2d 

372, 379 (Ct. App. 1998).  The School has unclean hands in this case, as evidenced by at least the 

following: 

1. It breached the contract first, as set forth above, by terminating the management 
contract without having any plan to serve the students; 
 

2. It still has not provided a plan to transition the school, and admitted it 
intentionally withheld this information from the District; 

 
3. The School failed to disclose any of the safety issues or the possibility of 

terminating the management contract when seeking an amendment to the 
charter for an enrollment increase in September 2019; and 

 
4. If the basis for terminating the management contract is safety issues, as alleged 

by the School, then the School Board is responsible for oversight of the 
management contract and the overall performance of the School, making the 
School Board ultimately responsible for whatever safety issues existed as of 
October 2019. 
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VIII. The balancing of the equities supports maintaining the status quo until a charter 
amendment is approved, as all sanctions, directives and actions of the District have 
been designed to do. 

 
 Justice and equity demand that the parties focus on the best interest of the students in 

determining the outcome of this matter.  The school staff made plain, including the individual fired 

the next day, that all they wanted to do was teach the students at the school that they care so deeply 

about. The District wants only to fulfill its oversight responsibility to ensure that any changes made 

do not result in even one student being overlooked or harmed in even one small way.  The 

injunction requested by the School would prevent the District from fulfilling that role by 

preventing the District from asking even the most obvious questions and requiring even the most 

elementary diligence information before the School makes substantial changes during this 

extremely turbulent time. 

IX.   If the Court does determine it has jurisdiction and does determine an injunction 
is warranted, the injunction should require a full return to the status quo ante.  

  

 The School’s request for an order returning the parties to the status quo is anything but.  If 

the status quo were to be restored, then the School would be required to comply with its charter 

approved by the District in all respects until an amendment was approved by the District.  It would 

not be allowed to operate under a name never approved by the District using an administrative and 

curriculum never approved by the District.  The School would not be permitted to flout its 

contractual obligations to provide notice of board meetings, obtain permission to change the 

school’s calendar, and would be able to sign its own students up for End-of-Course tests on time 

instead of having District staff do it for them.  The District would welcome such an Order, if this 

Court had jurisdiction to issue it. 

 In addition, if the Court had jurisdiction to order an injunction, S.C. R. Civ. P. 65(c) would 

require that the School post a bond.  The bond should be based on the school’s annual budget so 

the District could provide replacement services for students and complete the wind-down process 
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for the School pursuant to the Act in the event the School closes, seeks to avoid a substantial 

judgment in the arbitration, or otherwise creates liability on the part of the State during any period 

when the District’s oversight is restricted.  However, no bond should be issued at all, as explained 

above. 

CONCLUSION 

 For the reasons set forth above, the School’s motion should be denied. 

                              
      
Erik T. Norton, Esquire 
Harrell, Martin, & Peace, P.A. 
135 Columbia Ave. 
Chapin, SC 29036  
(803) 345-3353 
erik@hmp-law.com 
 
ATTORNEYS FOR DEFENDANT 

Chapin, South Carolina 

February 13, 2020. 
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STATE OF SOUTH CAROLINA 

 

COUNTY OF CHARLESTON 

 

 

Charleston Advancement Academy High 

School, 

 

 Plaintiff, 

 

vs. 

 

South Carolina Public Charter School 

District, 

 

 Defendant. 

) 

) 

) 

 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

IN THE COURT OF COMMON PLEAS 

NINTH JUDICIAL CIRCUIT 

 

 

 

 

C.A. No. 2019-CP-10-06592 

 

PLAINTIFF’S MOTION TO ALTER OR 

AMEND THE ORDER DENYING 

PLAINTIFF’S MOTION FOR A TRO AND 

PRELIMINARY INJUNCTION  

 

Please take notice that Plaintiff, Charleston Advancement Academy High School (“CAA” 

or the “School”) f/k/a Charleston Acceleration Academy, hereby moves this Honorable Court 

pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure to alter or amend its Order 

Denying Plaintiff’s Motion for a TRO and Preliminary Injunction dated February 26, 2020 to (1) 

state that jurisdiction of CAA’s legal claims is proper in Circuit Court, (2) find that Section 59-40-

140 does not provide CAA an adequate remedy at law, and (3) find that CAA did not have unclean 

hands. 

As grounds for this Motion, the Plaintiff would show the Court that: 

1. The Circuit Court Properly Has Jurisdiction To Hear CAA’s Legal 

Claims For Breach Of Contract And Violation Of Constitutional Due Process.   

The Order states that Section 59-40-90 of the Charter Schools Act of 1996 (the “Act”) 

divests this Court of jurisdiction to hear CAA’s claims for breach of contract and violation of due 

process.  (See Order ¶¶ 17–20.)   Section 59-40-90 states, “A final decision of the school district . 

. . may be appealed by any party to the Administrative Law Court as provided in Sections 1-23-

380(B) and 1-23-600(D).”  S.C. Code Ann. § 59-40-90 (emphasis added).  Importantly, Section 1-

23-380 states, “This section does not limit utilization of or the scope of judicial review available 

under other means of review, redress, relief, or trial de novo provided by law.”  Id. § 1-23-380.   
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There exist both a charter application, which constitutes an agreement between CAA and 

the SCPCSD pursuant to Section 59-40-60(A) of the Act, and a charter contract between CAA and 

the SCPCSD.  CAA brought this lawsuit against the SCPCSD as a result of the SCPCSD’s 

breaches of those contracts and violations of constitutional due process.  Circuit Court in 

Charleston County, where CAA is located, is the appropriate jurisdiction and venue for CAA to 

litigate its legal claims.   

Further, the SCPCSD’s governing Board of Trustees did not make any final decision, as 

contemplated by the Administrative Procedures Act, with respect to the matters in CAA’s 

Complaint.  The Administrative Procedures Act, Section 1-23-350, states that a final decision 

“shall be in writing” and “shall include findings of fact and conclusions of law, separately stated.”  

Id. § 1-23-350.  The SCPCSD did not provide CAA constitutional due process or make a final 

decision on the matters described in the Complaint.  Specifically, the SCPCSD Board of Trustees 

did not offer CAA a hearing, take a Board vote, or issue written findings of fact or conclusions of 

law before or after the SCPCSD Superintendent withheld CAA’s allocated state and federal 

funding and the SCPCSD Superintendent and Board Chair issued written sanctions letters against 

CAA.   

Further, even if, assuming arguendo, the SCPCSD had made a final decision after 

providing CAA with constitutional due process, which would allow CAA to appeal the SCPCSD’s 

final decision to the Administrative Law Court, the right to appeal a final decision to the 

Administrative Law Court does not deprive a charter school of its right to bring a legal claim for 

a sponsor’s breach of contract.   The language of Section 59-40-90 is permissive rather than 

mandatory, and therefore, contemplates that a charter school may have legal claims against its 

sponsor that are not of the type that the Administrative Law Court is permitted to hear.  Moreover, 

Section 59-40-90 references Section 1-23-380, which states “This section does not limit utilization 

of or the scope of judicial review available under other means of review, redress, relief, or trial de 
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novo provided by law.”  Because, as here, a charter school may have legal claims against its 

sponsor that do not arise out of “a final decision of the sponsor,” Circuit Court is the appropriate 

forum for a charter school to assert its legal claims against a sponsor.  Accordingly, the Circuit 

Court in Charleston County is the proper jurisdiction for CAA’s legal claims, and CAA 

respectfully requests that this Court alter or amend its Order to reflect the same. 

2. The Statute Within The South Carolina Charter Schools Act 

Permitting The State Department Of Education To Fine The SCPCSD Does Not Provide An 

Adequate Remedy At Law To CAA.   

The Order states that “[s]ection 59-40-140 of the Act specifies a statutory remedy for the 

School if it were to claim the District is withholding funds in violation of the Act . . . .”  (Order ¶ 

23.)  Section 59-40-140(D) provides that “if the sponsor fails to [supply funds to CAA within ten 

business days], the Department of Education may fine the sponsor an amount equivalent to 

withheld amounts.”  S.C. Code Ann. § 59-40-140(D).   

Initially, the Act does not state that a charter school cannot bring legal claims as a result of 

a sponsor’s failure to timely distribute funds.  Additionally, the Act does not state that any fine 

imposed by the State Department of Education relieves the sponsor of any other damages a school 

may suffer as a result of the sponsor’s failure to timely distribute funds.  Moreover, CAA and the 

State Department of Education disagree with the SCPCSD on whether the SCPCSD had the right 

to withhold CAA’s funding under the Act, and CAA has requested declaratory relief from this 

Court on this unresolved legal issue.  The SCPCSD explicitly disagrees with the State Department 

of Education’s position on this issue, and the State Department of Education does not have the 

authority to offer CAA a declaratory judgment on this legal issue.  Since this Order was issued, 

the SCPCSD has written the State Department of Education to reaffirm its alleged right to withhold 

CAA’s funding.  Further, while imposing a fine is intended to discourage the SCPCSD from acting 

in a such a way that violates the statute, it fails to offer CAA protection from the SCPCSD 

withholding its funding again in the future.  Accordingly, while the State Department of Education 
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may fine the SCPCSD after it unlawfully withholds CAA’s proportionate share of funding, without 

Court action, CAA does not have an adequate remedy at law (a) to receive a declaration of the law 

on this issue, (b) to prevent the SCPCSD from withholding funds from the School again in the 

future, or (c) to recover consequential damages for funds that are withheld in violation of the law. 

3. CAA Acted Within Its Statutory and Contractual Authority As A 

Charter School, and Therefore, CAA Does Not Have Unclean Hands.   

CAA does not have unclean hands.  The charter application and charter contract between 

CAA and the SCPCSD explicitly allowed CAA to terminate the agreement with Acceleration 

Academies (“AA”), as described in paragraphs 14, 30(b), and 30(c) of the Amended Complaint.  

Specifically, CAA’s approved charter application with the SCPCSD, which under the Act 

constitutes an agreement between CAA and the SCPCSD, states that “CAA’s Board of Directors 

will be able to terminate any management agreement if the Board of Directors determines that 

academic or operational performance in inadequate,” and that “CAA’s Board of Directors will 

have final oversight of the school, and may release CAA’s principal or terminate the agreement 

with AA if the Board deems it necessary.”  Further, Section 4.6(O) of the charter contract between 

CAA and the SCPCSD required CAA’s contract with AA to include a clause that would allow 

CAA to terminate the contract with AA.  This provision in the charter contract further stated that 

CAA was not required to provide AA notice prior to termination “where the health and safety of 

students is a concern.”  Including a contract provision that allows CAA to terminate its contract 

with AA without notice where the health and safety of students is a concern while simultaneously 

requiring CAA to undergo the process to amend its charter before terminating its contract with AA 

is illogical and defeats the purpose of allowing CAA to expeditiously terminate its contract with 

AA when student safety is a concern.  CAA’s Board of Directors voted to terminate its contract 

with AA immediately after receiving information of some two dozen safety incidents that occurred 

on its campus under AA’s management and that were not reported to the CAA Board.  CAA acted 

within its contractual and statutory rights by terminating its contract with AA immediately, without 
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prior notice, and without first amending its charter because CAA’s charter with the SCPCSD 

explicitly allowed CAA to terminate its agreement with AA.  

Additionally, CAA acted in accordance with its understanding of the meaning of “the status 

quo” at all times, as set forth in paragraphs 30(a) through 30(j) of the Amended Complaint.  In 

particular, CAA understood “the status quo” to mean that the School and its Board of Directors 

would retain control of CAA’s contractual, personnel, and facility matters.  CAA relied on 

language in its charter application, which constitutes an agreement between the School and the 

SCPCSD pursuant to Section 59-40-60(A) of the Act, that states, “CAA’s Board of Directors will 

be ultimately responsible for the academic and operational performance of CAA.”  By that 

understanding, CAA did not have unclean hands because it acted within the bounds of its authority 

under the Act and its charter application and charter contract with the SCPCSD.   

Finally, although CAA’s charter amendment request is unrelated to the matters involved in 

this litigation, CAA has consistently responded to the various requests for information from the 

SCPCSD, as the SCPCSD’s counsel conceded at the hearing after this Court questioned CAA’s 

counsel about this point during SCPCSD’s oral argument.  For these reasons, CAA asks this Court 

to alter or amend its Order to remove the finding that CAA has unclean hands.  

For all of the foregoing reasons, CAA respectfully requests that this Court alter or amend 

its February 26, 2020 Order Denying Plaintiff’s Motion for TRO and Preliminary Injunction. 

Respectfully submitted, 

TURNER & CAUDELL, LLC 

 

 

 

By: s/Tyler R. Turner   

Tyler R. Turner, S.C. Bar No. 78447 

tturner@turnercaudell.com 

 

Mary Allison Caudell, S.C. Bar No. 101187 

macaudell@turnercaudell.com 
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914 Richland Street, Suite A-101 

Columbia, South Carolina 29201 

(803) 898-9708 

 

 

WILLS MASSALON & ALLEN, LLC 

 

 

 

By: s/John A. Massalon  

John A. Massalon, S.C. Bar No. 10279 

jmassalon@wmalawfirm.net 

 

Carissa J. Steichen, S.C. Bar No. 104264 

csteichen@wmalawfirm.net 

 

PO Box 859 

Charleston, South Carolina 29402 

(843) 727-1144 

 

Attorneys for Plaintiff 

 

March 5, 2020 

 

Charleston, South Carolina 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF CHARLESTON 
 
 
Charleston Advancement Academy High 
School, 
 
 Plaintiff, 
 
vs. 
 
South Carolina Public Charter School 
District 
 
 Defendant. 

) 
) 
) 
 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
IN THE COURT OF COMMON PLEAS 

NINTH JUDICIAL CIRCUIT 
 
 
 
 

C.A. No. 2019-CP-10-06592 
 

PLAINTIFF’S MEMORANDUM OF LAW 
IN OPPOSITION TO DEFENDANT’S 

MOTION TO DISMISS 

 
Plaintiff Charleston Advancement Academy High School (“CAA”), by and through its 

undersigned counsel, hereby submits this Memorandum of Law in Opposition to Defendant’s 

Motion to Dismiss pursuant to Rule 12 of the South Carolina Rules of Civil Procedure. 

I. INTRODUCTION 

The South Carolina Public Charter School District’s (“SCPCSD” or “District”) Motion to 

Dismiss fails because: 1) this Court has jurisdiction as the South Carolina Charter Schools Act of 

1996 (the “Act”) does not require CAA to challenge the SCPCSD’s unlawful sanctions before the 

Administrative Law Court (“ALC”) and the SCPCSD’s decision does not qualify as a “final 

decision” under the Administrative Procedures Act; 2) the SCPCSD is not immune from CAA’s 

claims; 3) CAA has pled viable breach of contract and violation of due process claims against the 

SCPCSD; 4) CAA did not breach its contract with the SCPCSD; and 5) CAA’s Declaratory 

Judgment requests involve an actual case or controversy.   

II. PROCEDURAL HISTORY 

On December 20, 2019, CAA, a South Carolina public charter school and nonprofit 

corporation, filed a Motion seeking a Temporary Restraining Order and Preliminary Injunction 

contemporaneously with a Complaint against the SCPCSD, its sponsor and Local Education 
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Agency, for attempting to usurp CAA’s statutory and contractual authority to govern the school.  

CAA filed an Amended Complaint and Amended Motion for Temporary Restraining Order and 

Preliminary Injunction on January 23, 2020.  CAA’s Motion was heard on February 12, 2020, and 

the next day, Defendant filed its Motion to Dismiss.  On February 26, 2020, the Honorable Bentley 

D. Price issued an order denying CAA’s Motion for Temporary Restraining Order and Preliminary 

Injunction.  For the reasons set forth below, CAA respectfully requests this Honorable Court to 

deny Defendant’s Motion to Dismiss. 

III. STATEMENT OF FACTS 

CAA is a public charter school and a nonprofit corporation organized under the South 

Carolina Charter Schools Act of 1996 (the “Act”) and the South Carolina Nonprofit Corporation 

Act (the “Nonprofit Act”), which is governed by an independent and autonomous Board of 

Directors.  (Am. Compl. ¶¶ 1, 4.)  CAA aims to provide a comprehensive high school education 

to at-risk students so that each student may attain a high school diploma and pursue a college 

education or career while making a positive impact in his or her community.  (Am. Compl. ¶ 5.)  

CAA believes that all students, regardless of past academic performance or personal obstacles are 

capable of graduating from high school so that they may succeed in the job market or in post-

secondary education.  (Am. Compl. ¶ 1.) 

In May 2017, the SCPCSD approved CAA’s charter application pursuant to the Act, which 

constituted an agreement between CAA and the SCPCSD under Section 59-40-60(A) of the Act.  

(Am. Compl. Ex. A CAA Charter Application.)  Subsequently, CAA and the SCPCSD entered 

into a charter contract on or around April 11, 2018, which defined the rights and responsibilities 

of the school and the SCPCSD.  (Am. Compl. Ex. A CAA Charter School Contract.)   

CAA also entered into an agreement with Acceleration Academies, LLC (“AA”), in April 

2018, in which AA agreed to provide certain educational and operational services to CAA, 

including developing and implementing a security plan to ensure the safety of all students and 
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personnel.  (Am. Compl. ¶ 9.)  The agreement between CAA and AA stated that “[i]n the event 

that a danger to student health, safety, or welfare exists, at the sole discretion of [CAA], this 

Agreement may be terminated immediately.”  (Am. Compl. ¶ 9 (emphasis added).) 

In or around October 2019, CAA’s Board learned that AA failed to appropriately address 

and disclose to the CAA Board two dozen safety violations on CAA’s campus, which CAA leased 

from Trident Technical College.  (Am. Compl. ¶ 10.)  CAA’s Board was extremely upset to learn 

about these safety violations, which led to AA preemptively giving 180-day notice of termination 

of its contract with CAA.  (Am. Compl. ¶ 11.)  As a result of AA’s failure to appropriately address 

these safety violations, CAA received a letter from the President of Trident Technical College, 

CAA’s landlord, notifying CAA that if the safety issues were not corrected within two months, 

CAA’s lease would be terminated.  (Am. Compl. Ex. B Letter from Mary Thornley dated October 

30, 2019.)  If CAA’s lease with Trident Technical College was terminated mid-year, CAA would 

likely be forced to close.  (Am. Compl. ¶ 13.)  With these issues in mind, CAA’s Board met on 

October 31, 2019, and unanimously voted to accept the termination submitted by AA and to 

immediately terminate CAA’s contract with AA for just cause based on student welfare and safety 

concerns pursuant to Section 4.6(O) of its charter contract.  (Am. Compl. ¶ 14.) 

Immediately thereafter, CAA began developing a plan to replace the services provided by 

AA with the goal of minimizing disruption to students.  (Am. Compl. ¶ 16.)  For instance, CAA 

retained Dr. Robert E. Bohnstengel, an experienced South Carolina charter school leader, as its 

Principal.  (Am. Compl. ¶ 17.)  On November 11, 2019, CAA submitted a Charter Amendment 

Request to the SCPCSD removing AA from CAA’s Charter.  (Am. Compl. ¶ 17.) 

On November 14, 2019, CAA presented the proposed Charter Amendment Request to the 

SCPCSD Board of Trustees and outlined the steps the CAA Board had taken to replace the services 

previously provided by AA.  (Am. Compl. ¶ 18.)  Several representatives from AA also attended 

the meeting.  (Am. Compl. ¶ 19.)  CAA’s then-Director disregarded a directive from Dr. 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jun 12 4:32 P

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

1006592

330



4 
 

Bohnstengel and abandoned CAA’s campus during the school day to attend the SCPCSD meeting.  

(Am. Compl. ¶ 19.)  The SCPCSD Board gave AA and CAA’s then-director an opportunity to 

present statements, and both AA and CAA’s then-director made derogatory statements about the 

CAA Board and its decision to immediately terminate the agreement between AA and CAA.  (Am. 

Compl. ¶ 19.)  At the conclusion of the presentations, the SCPCSD Board voted to “[d]eny 

amendment and to maintain status quo until CAA presents a plan showing [its] ability to 

immediately implement all activities in the charter with SCPCSD contract and EMO.”  (Am. 

Compl. ¶ 20.)  Specifically, the SCPCSD Board demanded that AA continue operating at CAA 

despite the CAA Board’s vote to terminate its contractual agreement with AA immediately for 

safety reasons.  (Am. Compl. ¶ 20.) 

The following day, Dr. Bohnstengel terminated CAA’s then-Director for insubordination 

and for failing to report student safety and welfare concerns.  (Am. Compl. ¶ 21; Boehnstengel 

Aff. ¶ 5.)  Thereafter, AA employed or otherwise retained the services of CAA’s former Director 

and assigned her to work at CAA.  (Am. Compl. ¶ 24.)   

CAA’s Board began receiving threatening letters from the SCPCSD Superintendent and 

SCPCSD Board Chair almost immediately following its decision to terminate AA’s contract and 

CAA’s former Director’s employment.  (Am. Compl. ¶ 25.)  Specifically, CAA received three 

perplexing letters from the SCPCSD Superintendent and the SCPCSD Board Chair between 

November 21, 2019, and December 5, 2019, attempting to impose sanctions short of revocation 

on CAA.  (Am. Compl. ¶ 26.)  Notably, the sanctions included the SCPCSD (a) withholding 

CAA’s state and federal funding, (b) restricting CAA’s ability to spend funds, (c) managing CAA’s 

contract with AA, (d) having authority over and controlling the day-to-day operations of CAA, (e) 

having final authority over all employment and personnel matters at CAA, (f) reinstating CAA’s 

former Director and requiring CAA to pay her pursuant to the previously-terminated contract 

between CAA and AA, (g) mandating AA’s ability to be on CAA’s property against CAA’s 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jun 12 4:32 P

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

1006592

331



5 
 

wishes, and (h) additional measures which effectively stripped the CAA Board and Principal of 

their authority to govern and administer CAA consistent with state law and CAA’s charter with 

the SCPCSD.  (Am. Compl. ¶ 26.) 

CAA responded to these letters by letter dated December 6, 2019, in which it stated its 

confusion over the SCPCSD’s actions and requested a special-called meeting to discuss the 

governance and operations of CAA moving forward.  (Am. Compl. ¶ 28.)  The SCPCSD held a 

special-called meeting at CAA’s request on December 13, 2019.  (Am. Compl. ¶ 29.)  At the 

meeting, the CAA Board requested the SCPCSD Board to support the CAA Board’s authority to 

exercise its statutory, contractual, and fiduciary responsibilities to govern the operation of CAA, 

avoid substantial disruption, ensure the safety and welfare of CAA’s at-risk student population, 

and comply with the State of South Carolina’s Safe Schools Climate Act.  (Am. Compl. ¶ 30, Ex. 

C CAA Statement dated December 13, 2019.)  Additionally, CAA asked the SCPCSD Board to 

affirm several statements regarding CAA’s rights and responsibilities as a public charter school.  

(Am. Compl. ¶ 30, Ex. C.)  Not only did the SCPCSD decline to affirm any of the CAA Board’s 

statutory and contractual rights, but it mandated that AA continue providing services at CAA’s 

campus, affirmed the SCPCSD’s purported authority over CAA’s employment and contractual 

matters, and restated the SCPCSD’s intent to withhold federal and state funding from CAA.  (Am. 

Compl. ¶ 32, Ex. D SCPCSD Statement.)   

The SCPCSD withheld CAA’s proportional share of funding for November 2019 and 

December 2019, and CAA relied on its own reserve funds in its operating account to cover its 

expenses.  (See Am. Compl. ¶ 34.)  The SCPCSD finally released the funds owed to CAA from 

the months of November 2019 and December 2019 on December 31, 2019, after CAA filed its 

Complaint and accompanying Motion in this matter and after representatives from the South 

Carolina Department of Education indicated that the SCPCSD might be fined pursuant to Section 

59-40-140(D) of the Act if it failed to release the funds.  (Am. Compl. ¶ 34.)  Contrary to the 
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language of Section 59-40-140(D), counsel for the SCPCSD indicated that the SCPCSD acted 

reasonably within its authority to withhold CAA’s funds as a sanction short of revocation.  (See 

Am. Compl. ¶ 34.)   

Further, the SCPCSD’s letters imposing sanctions on CAA were provided to an out-of-

state arbitrator by AA and used by AA to seek injunctive relief against CAA in the arbitration.  

(Am. Compl. ¶ 35.)  In granting AA’s request for injunctive relief, the arbitrator relied on the 

SCPCSD’s letters and the alleged legal authority implied by the SCPCSD’s letters to issue the 

sanctions stated therein.  (Am. Compl. ¶ 36.)  The arbitrator’s decision repeated the SCPCSD’s 

“status quo” language, required CAA to continue working with AA, and required CAA Board 

Members to provide AA with 24 hours’ notice before visiting CAA’s school sites.  (Am. Compl. 

¶ 36.)  In essence, the SCPCSD’s actions, and the arbitrator’s decision, which was made in reliance 

on the SCPCSD’s actions, stripped the CAA Board of its authority under the Act, the Nonprofit 

Act, and its charter to govern and manage CAA and gave that authority to the SCPCSD itself and 

a Chicago-based for-profit contractor, AA.  (Am. Compl. ¶ 36.)  Later, in partial reliance on 

statements and actions made by the SCPCSD, the arbitrator imposed a $859,000.00 judgment 

against CAA, a decision that CAA has appealed.  (Arbitration Award by Judge Hunter attached as 

Exhibit A.)  

The SCPCSD has failed to recognize the CAA Board’s statutory and contractual authority 

to govern and manage CAA.  (Am. Compl. ¶ 38.)  The SCPCSD has acted against the interests of 

CAA, a school that it sponsors, and has supported AA, which is now planning to operate a new 

and competing charter school in the Charleston area under the sponsorship of the SCPCSD.  (Am. 

Compl. ¶ 38.)  The SCPCSD acted wholly outside the scope of its responsibilities under the Act, 

the charter application, and the charter contract between CAA and the SCPCSD.  Further, the 

SCPCSD’s actions are not supportive of CAA and are adverse to CAA’s interests.  
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IV. LEGAL STANDARD 

A. Subject Matter Jurisdiction. 

“Subject matter jurisdiction refers to the court’s ‘power to hear and determine cases of the 

general class to which the proceedings in question belong.’”  Simmons v. Simmons, 370 S.C. 109, 

113, 634 S.E.2d 1, 3 (Ct. App. 2006) (quoting Watson v. Watson, 319 S.C. 92, 93, 460 S.E.2d 394, 

395 (1995)).  “The question of subject matter jurisdiction is a question of law for the court.”  

Capital City Ins. Co. v. BP Staff, Inc., 382 S.C. 92, 99, 674 S.E.2d 524, 528 (Ct. App. 2009) 

(quoting Chew v. Newsome Chevrolet, Inc., 315 S.C. 102, 104, 431 S.E.2d 631, 631 (Ct. App. 

1993)). 

B. Personal Jurisdiction. 

At the pre-trial stage, the plaintiff must “make a prima facie showing [of personal 

jurisdiction] by pleadings and affidavits.”  Mid-State Distribs., Inc. v. Century Importers, Inc., 310 

S.C. 330, 332, 426 S.E.2d 777, 779 (1993) (quoting Hammond v. Butler, Means, Evins & Brown, 

300 S.C. 458, 462, 388 S.E.2d 796, 798 (1990)).  “When a motion to dismiss attacks the allegations 

of the complaint on the issue of jurisdiction, the court is not confined to the allegations of the 

complaint but may resort to affidavits or other evidence to determine jurisdiction.”  Coggeshall v. 

Reprod. Endocrine Assocs. of Charlotte, 376 S.C. 12, 16, 655 S.E.2d 476, 478 (2007) (citing 

Graham v. Lloyd’s of London, 296 S.C. 249, 251 n.1, 371 S.E.2d 801, 802 n.1 (Ct. App. 1988)). 

A court’s exercise of personal jurisdiction must “comport with due process” and “not 

offend traditional notions of fair play and substantial justice.”  Cockrell v. Hillerich & Bradsby 

Co., 363 S.C. 485, 491, 611 S.E.2d 505, 508 (2005).  To comport with due process, the defendant 

must “purposefully avail[] itself of the privilege of conducting activities within the forum state.”  

Hanson v. Deckla, 357 U.S. 235, 255 (1958) (citing Int’l Shoe Co. v. State of Washington, 326 

U.S. 310, 319 (1945)).   
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C. Standard Of Review. 

A motion to dismiss must be denied if the facts and inferences alleged in the complaint 

would entitle plaintiff to relief on any theory. Brazell v. Windsor, 384 S.C. 512, 515, 682 S.E.2d 

824, 826 (2009).  In considering a motion to dismiss a complaint based on a failure to state facts 

sufficient to constitute a cause of action, the trial court must view all facts and inferences alleged 

in the complaint in the light most favorable to the plaintiff and base its ruling “solely upon the 

allegations set forth on the face of the complaint.”  FOC Lawshe Ltd. P’ship v. Int’l Paper Co., 

352 S.C. 408, 412, 574 S.E.2d 228, 230 (Ct. App. 2002) (quoting Brown v. Leverette, 291 S.C. 

364, 366, 353 S.E.2d 697, 698 (1987)); Brazell v. Windsor, 384 S.C. 512, 515, 682 S.E.2d 824, 

826 (2009) (citing Gentry v. Yonce, 337 S.C. 1, 5, 522 S.E.2d 137, 139 (1999)).   

V. ARGUMENT 

A. The Circuit Court Has Subject Matter Jurisdiction Over Plaintiff’s 
Claims Because The Charter Schools Act Does Not Require Actions 
Against The Defendant to Be Brought Before The Administrative 
Law Court And Plaintiff’s Claims Involve An Actual Case Or 
Controversy That Is Not What The Administrative Law Court Was 
Created To Hear.  

The circuit courts in South Carolina “are vested with general original jurisdiction in civil 

and criminal cases, except those cases in which exclusive jurisdiction shall be given to inferior 

courts.”  Fullbright v. Spinnaker Resorts, Inc., 420 S.C. 265, 274–75, 802 S.E.2d 794, 799 (2017) 

(quoting Dema v. Tenet Physician Servs.-Hilton Head, Inc., 383 S.C. 115, 120, 678 S.E.2d 430, 

433 (2009)).  A court must look to the relevant statute to determine if the Legislature has given 

another entity exclusive jurisdiction over a case.  Id. at 275, 802 S.E.2d at 799 (quoting Dema, 383 

S.C. at 121, 678 S.E.2d at 433) (rejecting defendant’s concerns that circuit court could not make 

rulings on the TimeShare Act because such concerns were directly contradicted by “the plain 

language of [the] statute.”). 

1. Plaintiff Was Not Required To Assert Its Claims Before The 
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Administrative Law Court Under The Act And The SCPCSD’s 
Decision Did Not Qualify As A “Final Decision.” 

SCPCSD incorrectly claims that CAA was required to challenge the District’s decision 

before the Administrative Law Court (“ALC”) pursuant to the Act. However, Plaintiff properly 

brought its claims in the Charleston County Court of Common Pleas because: 1) Plaintiff is not 

required to bring its claims before the ALC, and 2) Plaintiff’s claims are not based upon a final 

decision of the SCPCSD.   

Section 59-40-90 of the Act states, “A final decision of the school district or a public or 

independent institution of higher learning sponsor may be appealed by any party to the 

Administrative Law Court as provided in Sections 1-23-380(B) and 1-23-600(D).”  S.C. Code 

Ann. § 59-40-90 (1996, as amended) (emphasis added).  The Administrative Procedures Act 

(“APA’), referenced in § 59-40-90, states that “[a] final decision . . . in a contested case shall be 

in writing or stated in the record” and “shall include findings of fact and conclusions of law, 

separately stated.”  Id. § 1-23-350.  The APA also requires the administrative body to follow 

certain procedures in a contested case, including the opportunity for hearing after at least thirty 

days’ notice that includes the particular sections of laws or regulations involved and a short and 

plain statement of the matters asserted.  Id. § 1-23-320.  Importantly, Section 1-23-380 of the South 

Carolina Code states, “This section does not limit utilization of the scope of judicial review 

available under other means of review, redress, relief or trial de novo provided by law.”  Id. § 1-

23-380 (emphasis added).  

The statute in the Act cited by Defendant permits, but does not require, a party to appeal a 

final decision by a sponsor, including the SCPCSD, to the ALC.  The statute’s plain language 

clearly indicates the Legislature’s intent not to limit a party’s options to seek remedy through the 

courts by 1) using the term “may” rather than “must,” and 2) referring to Section 1-23-380, which 

specifically states it does not limit judicial review available through other means.  Had the 

Legislature intended to require all final decisions issued by a charter school sponsor be appealed 
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to the ALC, the Legislature would have chosen to explicitly state that requirement within the 

statute.  

Moreover, the SCPCSD did not issue a final decision in accordance with the APA that the 

Plaintiff could have appealed to the ALC.  Under the APA, a final decision is issued after a 

contested case.  See S.C. Code Ann. § 1-23-380 (1976, as amended).  A contested case requires 

notice of the hearing, the underlying issues, and the applicable laws, rules, and regulations.  Id. § 

1-23-320(A)–(B).  Further, the record in a contested case must include all evidence presented and 

considered, matters officially noted, proposed findings, and any opinion or decision issued at the 

hearing.  Id. § 1-23-320(G).  A final decision in a contested case must be in writing or stated in the 

record and include findings of fact and conclusions of law.  Id. § 1-23-350.   

The SCPCSD did not abide by the requirements stated in Section 1-23-320 for a contested 

case and did not issue a final decision that comports with the requirements listed in Section 1-23-

350.  The SCPCSD did not provide notice to CAA prior to imposing sanctions against it that 

limited CAA’s rights as a public charter school.  (See Am. Compl. ¶ 26.)  Additionally, no record 

was created for an ALC judge to review and assess.  Because the SCPCSD failed to abide by these 

methods, SCPCSD did not issue a final decision as considered by the Act and the APA that could 

have been appealed to the ALC.  Plaintiff’s claims for breach of contract and violation of due 

process are simply not claims that the ALC was created to hear and adjudge.  Because the 

SCPCSD’s actions did not comprise a final decision that could be appealed to the ALC, the 

Plaintiff appropriately filed its claims in the Charleston County Court of Common Pleas, which 

has general subject matter jurisdiction to adjudicate such matters.  

2. Plaintiff’s Claims Sufficiently Allege A Justiciable Controversy 
Warranting A Declaratory Judgment. 

To state a claim under the Declaratory Judgment Act, a party must demonstrate that a 

justiciable controversy exists.  Sunset Cay, LLC v. City of Folly Beach, 357 S.C. 414, 423, 593 

S.E.2d 462, 466 (2004) (citing Power v. McNair, 255 S.C. 150, 154, 177 S.E.2d 551, 553 (1970)).  
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“A justiciable controversy is a real and substantial controversy which is appropriate for judicial 

determination, as distinguished from a dispute or difference of a contingent, hypothetical, or 

abstract character.”  Id.  Under the Declaratory Judgment Act, “any person interested under a . . . 

written contract . . . whose rights, status, or other legal relations are affected by a . . . contract . . . 

may have determined any question of construction or validity arising under the . . . contract . . . 

and obtain a declaration of rights, status, or other legal relations thereunder.”  S.C. Code Ann. § 

15-53-30.  “A contract may be construed either before or after there has been a breach thereof.”  

Id. § 15-53-40.  “Courts of record within their respective jurisdictions shall have power to declare 

rights, status, and other legal relations whether or not further relief is or could be claimed.”  Id. § 

15-53-20.   

CAA has sufficiently asserted a “real and substantial controversy” concerning its rights 

under its charter contract with the SCPCSD such that a declaratory judgment may be issued.  The 

SCPCSD has taken unlawful actions, which have resulted in injury to CAA, and the SCPCSD 

asserts that it may freely take similar actions in the future should it deem such actions to be 

necessary.  (See Am. Compl. ¶ 34.)  The rights Plaintiff has asked to be declared by this Honorable 

Court pertain to the Plaintiff’s rights under its contract with the SCPCSD and must be determined 

in order to decide the breach of contract action asserted by the Plaintiff against the SCPCSD.  A 

declaratory judgment will inform the parties of the rights each party holds under the contract and 

will remove uncertainty as to any actions that can or cannot be taken by one or the other.  Resolving 

this uncertainty serves to prevent potential rights violations in the future that may result in 

subsequent litigation on similar issues.  See S.C. Code Ann. § 15-53-60 (“The enumeration in §§ 

15-53-30 to 15-53-50 does not limit or restrict the exercise of the general powers conferred in § 

15-53-20 in any proceeding when declaratory relief is sought in which a judgment or decree will 

terminate the controversy or remove an uncertainty.”) 
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B. Defendant Is Subject To General Personal Jurisdiction In This 
Honorable Court. 

Personal jurisdiction may be exercised as either general jurisdiction or specific jurisdiction.  

Coggeshall, 376 S.C. at 16, 655 S.E.2d at 478.  General jurisdiction is a state’s right to exercise 

jurisdiction over “a person domiciled in, organized under the laws of, doing business, or 

maintaining his or its principal place of business in, this State as to any cause of action.”  S.C. 

Code Ann. § 36-2-802 (1976, as amended); Coggeshall, 376 S.C. at 16, 655 S.E.2d at 478.  Specific 

jurisdiction is the state’s right to exercise personal jurisdiction because the cause of action arises 

specifically from a defendant’s contacts with the forum.  Coggeshall, 376 S.C. at 16, 655 S.E.2d 

at 478; see S.C. Code Ann. § 36-2-803 (1976, as amended). 

Plaintiff asserts, and Defendant cannot deny, that Defendant is a charter school sponsor 

with offices in Charleston, South Carolina, and regularly conducting business in Charleston, South 

Carolina. (Am. Compl. ¶ 2.)  The SCPCSD was created pursuant to Section 59-40-220 of the South 

Carolina Charter Schools Act of 1996.  S.C. Code Ann. § 59-40-220(A).  The Act states that the 

geographical boundaries of the SCPCSD “are the same as the boundaries of South Carolina.”  Id. 

§ 59-40-220(B).  Defendant, as a creation of the state legislature, is “organized under the laws of” 

this state, and therefore, may be sued in this state “as to any cause of action.”  Further, Defendant 

is undoubtedly subject to general personal jurisdiction in the circuit court of Charleston County 

because it has offices in Charleston County, sponsors schools in Charleston County, and regularly 

conducts business in Charleston County.  Based on these numerous ties to the state and this circuit, 

particularly, Defendant’s claim that this Honorable Court lacks personal jurisdiction over it is 

absurd, and Plaintiff respectfully asks this Court to deny Defendant’s Motion to Dismiss on this 

ground. 

C. The SCPCSD Is Not Immune From Liability For Its Own Unlawful 
Actions That Constitute Causes Of Action For Breach Of Contract 
And Violation Of Due Process, Which Plaintiff Sufficiently Alleged 
In Its Amended Complaint.  
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Defendant improperly claims that the SCPCSD is immune from the claims asserted. The 

Act does not hold a charter school sponsor immune from liability for its own wrongs.  Moreover, 

Plaintiff has included facts in its Amended Complaint that plausibly plead actions for breach of 

contract and violation of due process against the SCPCSD. 

1. The Act Does Not Grant The SCPCSD, As CAA’s Sponsor, 
Immunity From Liability For Plaintiff’s Claims. 

Section 59-40-190(C) of the Act states that “[a] . . . sponsor . . . acting in their official 

capacity are immune from civil or criminal liability with respect to all activities related to a charter 

school they sponsor.  The governing body of a charter school shall obtain at least the amount of 

and types of insurance required for this purpose.”  S.C. Code Ann. § 59-40-190(C).  The rational 

interpretation of this statute is that a charter school sponsor cannot be held liable for the wrongs of 

a charter school it sponsors.  Indeed, this interpretation is signaled by the requirement that the 

charter school obtain certain types of insurance to settle judgments against it that exceed the 

school’s financial means.  Defendant’s creative interpretation that the SCPCSD, or any sponsor, 

is immune from any liability–even its own unlawful acts–because it relates in some way to a charter 

school is manifestly unjust.  To allow such an interpretation would permit the SCPCSD, or any 

charter school sponsor, to take unjust actions unilaterally to serve the sponsor’s own interests and 

with complete disregard for the effect on the charter schools it sponsors without any threat of legal 

repercussions.  Indeed, it would be inequitable for the SCPCSD, or any sponsor, not to be held 

responsible for its own unlawful acts that result in damages to a charter school it sponsors.  

Assuredly, the Legislature did not intend such a preposterous result in drafting this statute.  

Because permitting Defendant’s interpretation of Section 59-40-190(C) would create precedent in 

which the SCPCSD, or any other charter school sponsor, could commit no wrong–or at least not 

be held accountable for the wrongs they did commit, Defendant’s motion to dismiss should be 

denied on this ground. 

2. Plaintiff Has Stated Facts Sufficient To Plausibly State Claims 
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For Breach Of Contract And Violation Of Due Process. 

a. Plaintiff’s Breach Of Contract Claim Against SCPCSD. 

Plaintiff stated a viable breach of contract claim against SCPCSD in its Amended 

Complaint. To recover on a breach of contract claim, a plaintiff must prove the existence of a 

contract, breach of the contract, and damages caused by the breach.  Consignment Sales, LLC v. 

Tucker Oil Co., 391 S.C. 266, 271, 705 S.E.2d 73, 76 (Ct. App. 2010) (citing Fuller v. E. Fire & 

Cas. Ins. Co., 240 S.C. 75, 89, 124 S.E.2d 602, 610 (1962)).   

It is undisputed that a valid and enforceable contract existed between Plaintiff and the 

SCPCSD.  Pursuant to § 59-40-60(A) of the Act, CAA’s approved charter application constituted 

an agreement with the SCPCSD.  (Am. Compl. ¶ 8.)  The SCPCSD and CAA also entered into a 

charter contract on or around April 11, 2018, which by its terms, remains effective until June 30, 

2027.  (Am. Compl. ¶ 8; Am. Compl, Ex. A Charter School Contract § 2.1.)  

Plaintiff described in its Amended Complaint numerous actions by the SCPCSD that 

materially breached the terms of the contract between Plaintiff and the SCPCSD.  Section 3.2 of 

the charter contract directly incorporates the powers of a charter school set forth in Section 59-40-

50(B) of the South Carolina Code.  (Am. Compl. Ex. A, Charter School Contract § 3.2.)  In Section 

59-40-50(B), a charter school is granted the authority to hire teachers and administrative staff in 

the school’s discretion.  S.C. Code Ann. § 59-40-50(B)(5)–(6); Am. Compl. ¶ 6.  Despite being 

granted the clear authority to control employment decisions of its own teachers and administrators, 

the SCPCSD forced CAA to reinstate an administrator who not only directly defied an order to 

supervise the school and left the premises, but who also failed to report safety violations to the 

CAA Board.  (Am. Compl. ¶¶ 19, 21, 26.)   

In addition, the SCPCSD imposed sanctions against CAA that usurped fundamental 

rights and responsibilities of the CAA Board, as stated in the Act and incorporated into the charter 

contract.  (See Am. Compl. ¶ 26.)  In particular, the SCPCSD: 1) withheld CAA’s state and federal 
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funding; 2) restricted CAA’s ability to spend funds; 3) assumed control of managing CAA’s 

contract with AA, which CAA had terminated in accordance with Section 4.6(O) of the charter 

contract; 4) assumed control of CAA’s employment decisions; and 5) mandated that AA 

representatives be allowed on property leased by CAA against CAA’s wishes.  (Am. Compl. ¶ 26.)  

The SCPCSD’s actions are in direct contravention of the provisions of its charter contract with 

Plaintiff and statutory provisions of the Act.  Additionally, the SCPCSD directly interfered with 

the CAA Board’s duty to govern the school, as stated in Section 4.6(A) of the charter contract, 

(Am. Compl. ¶¶ 26–27, 32); removed CAA’s statutorily defined powers to make employment and 

contractual decisions as defined in Section 59-40-50(B) and incorporated into Section 3.2 of the 

charter contract, (Am. Compl. ¶ 26); withheld the proportional share of state and federal funds 

owed to CAA for nearly two months in violation of Section 59-40-140(D) and incorporated into 

Section 8.4(C) of the charter contract, (Am. Compl. ¶¶ 33–34); and imposed sanctions short of 

revocation that unduly inhibited the autonomy granted to CAA as a charter school in violation of 

Section 59-40-55(B)(5) and incorporated into Section 3.1(A) of the charter contract, (Am. Comp. 

¶ 26).  (Am. Compl. ¶ 45). 

The SCPCSD’s breaches of the charter contract resulted in significant damages against 

Plaintiff.  The out-of-state arbitrator relied on the SCPCSD’s actions and statements to grant AA 

injunctive relief and ultimately issue an award against CAA in the amount of $859,000.00.  

(Arbitration Award by Judge Hunter attached as Exhibit A.)   

b. Plaintiff Did Not Breach Its Contract With SCPCSD. 

Despite Defendant’s assertions to the contrary, CAA acted wholly within its rights 

afforded by the charter contract to terminate its relationship with AA.  Section 4.6(O) of the charter 

contract states that “[t]he EMO/CMO Contract must contain a provision permitting the School to 

terminate the contract due to unsatisfactory performance by the EMO/CMO.”  (Am. Comp. Ex. A 

Charter Contract § 4.6(O).)  This section further waives a notice requirement for termination 
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“where the health and safety of students is a concern.”  (Am. Compl. Ex. A Charter Contract § 

4.6(O).)  Additionally, CAA’s charter application, which constitutes an agreement with the 

SCPCSD, provides that “CAA’s Board of Directors will be able to terminate any management 

agreement if the Board of Directors determines that academic or operations performance is 

inadequate” and that “CAA’s Board of Directors . . . may . . . terminate the agreement with AA if 

the Board deems it necessary.”  (Am. Compl. ¶ 14.)   

Sometime in October 2019, CAA’s Board learned that AA failed to appropriately 

address two dozen student safety violations on CAA’s campus, which it leased from Trident 

Technical College, or to otherwise disclose these incidents to the CAA Board.  (Am. Compl. ¶ 11.)  

After receiving a letter from the president of Trident Technical College threatening to terminate 

CAA’s lease if the safety violations were not addressed appropriately, CAA’s Board exercised its 

power under Section 4.6(O) of the charter contract to terminate its contract with AA immediately 

due to concerns for its students’ safety.  (Am. Compl. ¶¶ 12–14.)  CAA’s decision to immediately 

terminate AA as a result of safety concerns for its students was well-within CAA’s rights under 

the charter contract and application, did not require prior approval from the SCPCSD, and 

therefore, did not constitute a breach of its charter contract. 

As Plaintiff has pleaded facts that plausibly show that the SCPCSD materially breached 

its charter contract with CAA and that these breaches damaged CAA, Defendant’s motion to 

dismiss Plaintiff’s breach of contract claim should be denied. 

c. Plaintiff’s Violation of Due Process Claim Against 
SCPCSD. 

Likewise, Plaintiff has alleged sufficient facts to show that SCPCSD failed to afford 

CAA a fair and impartial adjudication before it imposed sanctions affecting CAA’s liberty and 

property interests as a charter school in violation of the due process rights guaranteed to it by 

Article I, Section 22 of the South Carolina Constitution.  Article I, Section 22 of the South Carolina 

Constitution states: 
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No person shall be finally bound by a judicial or quasi-judicial 
decision of an administrative agency affecting private rights except 
on due notice and an opportunity to be heard; nor shall he be subject 
to the same person for both prosecution and adjudication; nor shall 
he be deprived of liberty or property unless by a mode of procedure 
prescribed by the General Assembly . . . . 

S.C. Const. art. I, § 23.  The South Carolina Supreme Court has held that “the contours of Article 

I, § 22 trace those of our general state due process clause, Article I, § 3, and federal due process.”  

McIntyre v. Sec. Comm’r of S.C., 425 S.C. 439, 448, 823 S.E.22d 193, 197 (Ct. App. 2018) (citing 

S.C. Ambulatory Surgery Ctr. Ass’n v. S.C. Workers’ Comp. Comm’n, 389 S.C. 380, 391, 699 

S.E.2d 146, 152 (2010)).  “In determining the due process due, [a court] must consider: (1) the 

private interest affected by the proceeding; (2) the risk of erroneous deprivation of that interest as 

a result of the procedures used and the probable value of additional or substitute procedural 

safeguards; and (3) the State’s interest, including the burden of additional or substitute procedural 

requirements.”  Id.   

Plaintiff’s property and liberty interests affected by the SCPCSD’s actions are 

significant.  While liberty interests protected by procedural due process have not been explicitly 

defined, they undoubtedly include “the right of the individual to contract” and “to engage in any 

of the common occupations of life.”  Bd. of Regents of State Colls. v. Roth, 408 U.S. 564, 572 

(1972) (citing Meyer v. Nebraska, 262 U.S. 390, 399 (1923)).  Likewise, to have property interests 

protected by procedural due process, one must “have a legitimate claim of entitlement to it.”  Id. 

at 577.  

Plaintiff has both liberty and property interests in operating as a public charter school.  

These interests include the ability to enter into and manage contracts with vendors and employees, 

to obtain and spend funds to achieve the school’s mission and goals, and to exercise control over 

its leased property.  (Am. Compl. ¶ 50.)  These fundamental liberty and property interests are 

described both in statutory provisions under the Act and within CAA’s charter contract with 

SCPCSD.  See references cited supra Section C.2.a.  Because CAA’s liberty and property interests 
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are authorized by statute and incorporated into its contract with the SCPCSD, CAA has “more than 

an abstract need or desire for [them];” rather, CAA has “a legitimate claim of entitlement” to these 

liberty and property interests as a charter school.  See Bd. of Regents, 408 U.S. at 572. 

Because CAA has fundamental liberty and property interests in operating as a public 

charter school, the SCPCSD was required to provide CAA with procedural due process before 

stripping CAA of these significant liberty and property interests.  Despite this requirement, the 

SCPCSD failed to implement procedures and safeguards that would ensure CAA received a fair 

and impartial consideration by the SCPCSD Board.  SCPCSD failed to notify CAA that it was 

considering imposing sanctions against the school before unilaterally imposing them without a 

hearing.  (See Am. Compl. ¶ 26.)  When the SCPCSD held a meeting–after imposing sanctions on 

the school and only after CAA requested a meeting from the SCPCSD–the SCPCSD allowed 

representatives of AA to express their discontent with the CAA Board.  (Am. Compl. ¶ 31.)  Upon 

information and belief, the SCPCSD received information related to CAA outside of any formal 

hearing, the particulars of which it did not disclose to CAA.  (See Am. Compl. ¶ 51.)   

Further, the SCPCSD refused to allow CAA’s legal counsel to speak at the December 

13, 2019 meeting, during which the SCPCSD affirmed the sanctions it previously issued against 

CAA, which stripped CAA of its liberty and property interests.  (Am. Compl. ¶¶ 32, 51.) The 

SCPCSD would not have been burdened by providing notice to CAA and an opportunity to be 

heard prior to imposing sanctions against CAA.  Similarly, allowing CAA’s legal counsel to speak 

on CAA’s behalf and providing CAA with the evidence received from AA in order to afford CAA 

a reasonable opportunity to respond would have placed little to no hardship on the SCPCSD.  As 

a result of the SCPCSD’s failure to provide procedural due process safeguards, CAA was deprived 

of a fair and impartial adjudication of sanctions against it and was denied the procedural due 

process it was guaranteed under the South Carolina Constitution.  For these reasons, Plaintiff has 

alleged a plausible claim that SCPCSD violated its procedural due process rights, and Defendant’s 
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motion to dismiss this claim should be denied.   

VI. CONCLUSION 

For the reasons stated above, Plaintiff prays that this Honorable Court deny 

Defendant’s Motion to Dismiss. 

      Respectfully submitted, 

TURNER & CAUDELL, LLC 
 
 
 

By: s/Tyler R. Turner   
Tyler R. Turner, S.C. Bar No. 78447 
tturner@turnercaudell.com 
 
Mary Allison Caudell, S.C. Bar No. 101187 
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914 Richland Street, Suite A-101 
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By: s/John A. Massalon   
John A. Massalon, S.C. Bar No. 10279 
jmassalon@wmalawfirm.net 
 
Carissa J. Steichen, S.C. Bar No. 104264 
csteichen@wmalawfirm.net  

 
PO Box 859 
Charleston, South Carolina 29402 

 (843) 727-1144 
 

Attorneys for Plaintiff 
June 12, 2020 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jun 12 4:32 P

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

1006592

346



 

 

 

EXHIBIT “A” 

 

 

 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jun 12 4:32 P

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

1006592

347



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jun 12 4:32 P

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

1006592

348



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jun 12 4:32 P

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

1006592

349



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jun 12 4:32 P

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

1006592

350



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jun 12 4:32 P

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

1006592

351



1 
 

STATE OF SOUTH CAROLINA ) 
) IN THE COURT OF COMMON PLEAS 

COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT 

Charleston Advancement Academy High ) 
School, ) 

) C.A. No. 2019-CP-10-6592 
Plaintiff, ) 

                                                                       ) 
 )

vs. )
 )

South Carolina Public Charter School )
District )

 )
Defendant. )

 ___________________________________ )

DEFENDANT’S MEMORANDUM    
IN SUPPORT OF 

MOTION TO DISMISS 

 
 Defendant South Carolina Public Charter School District (“District”) respectfully submits 

this memorandum in support of its Motion to Dismiss pursuant to S.C. R. Civ. P. 12(b)(6). As 

explained below, the grounds for the motion are substantially the same grounds upon which this 

Court already denied Plaintiff’s motion for injunctive relief (“Order Denying Injunctive Relief”, 

attached as Exhibit A). The District incorporates by reference its arguments in opposition to the 

motion for injunctive relief and findings and conclusions of law stated by this Court in the Order 

Denying Injunctive Relief. A lengthy hearing previously was held on these issues, and no further 

hearing should be required. 

ARGUMENT 

 CAA is a public charter school that applied for and received a charter to operate from the 

District. In accordance with The South Carolina Public Charter School Act of 1996 (the “Act”), 

the District monitors and oversees the operations of CAA. The District has the authority and 

obligation to notify CAA of noncompliance and, in statutorily prescribed circumstances, issue 
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sanctions or revoke the charter of CAA if it fails to comply with the Act, its charter or the 

statutorily required contract executed by CAA and the District. The Act prescribes certain 

processes for compliance actions by the District. 

CAA’s Amended Complaint asserts three causes of action against the District: (1) Breach 

of Contract; (2) Violation of Due Process; and (3) Declaratory Judgment. CAA asked for 

injunctive relief, declaratory relief, and monetary damages. This Court has previously denied the 

request for injunctive relief. The remaining claims and requests for relief should be denied for 

five separate and independent reasons. 

I. Lack of Jurisdiction 

 Each of CAA’s claims should be dismissed because CAA failed to assert them in the 

proper Court. The Act requires any challenge to a final decision by the District to be filed by a 

charter school like CAA in the Administrative Law Court rather than the Court of Common 

Pleas. This Court previously ruled that the Act divests this Court of jurisdiction over these issues 

when ruling on the motion for injunctive relief. Specifically, in Paragraph 20 of the Order 

Denying Injunctive Relief, this Court ruled: 

 20. Therefore, the Act divests this Court of jurisdiction to decide this motion. 

Plaintiff’s claims for breach of contract, lack of due process and declaratory judgment all 

arise from the same events complained of in the motion for injunctive relief. Further, Plaintiff’s 

claims all arise from decisions of the District that must be challenged in the Administrative Law 

Court as final actions of the District or before the Department of Education if subject to its 

administrative processes. See S.C. Code Ann. § 59-40-140 (authority of Department to fine 

related to withheld funds); S.C. Code Ann. § 59-40-90 (requiring charter school to challenge 

final decision of District in the Administrative Law Court). 
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This Court correctly ruled it did not have jurisdiction over the request for injunctive 

relief, and it similarly does not have jurisdiction over any of the remaining claims. The motion to 

dismiss therefore must be granted as to all causes of action and all relief sought. 

II. Immunity of the District 

Even if this Court had jurisdiction, the Act provides that the District is immune from 

liability “with respect to all activities related to the charter school they sponsor.” Section 59-40-

190(C) states: 

(C) A local school district, sponsor, members of the board or area 
commission of a sponsor, and employees of a sponsor acting in their 
official capacity are immune from civil or criminal liability with 
respect to all activities related to a charter school they sponsor. 

Simply put, the District cannot be liable for activities related to the activities of CAA. As a 

result, CAA’s claims for monetary damages should be dismissed. 

 
III. First to Breach 

The first party to breach a contract cannot then seek relief in the Court from later 

breaches of the contract. Willms Trucking Co., Inc. v. JW Const. Co. Inc., 442 S.E.2d 197, 314 

S.C. 170 (Ct. App. 1993). CAA was the first to breach the contract between it and the District as 

a matter of law in two different ways. Each of the alleged breaches CAA set forth in the 

Amended Complaint at ¶ 45 occurred on or after November 1, 2019.  CAA’s own breaches 

established to have occurred in the Injunction Order and in the Arbitration Order both occurred 

in September and October 2019.  

The Order Denying Injunctive Relief at Paragraph 28 finds that CAA “violated the Act 

and its charter by failing to obtain an approved charter amendment and approved replacement 

services prior to termination of the management agreement.”  CAA terminated the management 

agreement on or about October 31, 2019, prior to any breach alleged by CAA in its Amended 
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Complaint. See Order Denying Injunctive Relief, ¶  4. 

The Arbitration Order at page 3 found that CAA wrongfully terminated the management 

company and “failed to do so in a manner least disruptive to students.” The contract between the 

District and CAA also requires CAA to terminate the contract in a manner least disruptive to 

students. See Exhibit B at § 4.6(O). Therefore, CAA breached its contract with the District in two 

different ways before the alleged dates of the breaches in the Complaint. 

CAA is estopped from denying the breaches of contract established in the prior Court 

Orders, including one by this Court. Because those breaches occurred earlier in time than any 

breach alleged in the Complaint, CAA’s breach of contract claim must be dismissed. 

IV. No Hearing Request/No Due Process Right 

Even if this Court had jurisdiction, all of CAA’s claims based on an alleged lack of due 

process should be dismissed because this Court already has found that CAA was provided notice 

and an opportunity to be heard at public hearings on November 14, 2019 and December 13, 

2019. See Ex. A, ¶ 31.  

Further, CAA, funded solely by millions of dollars of taxpayer funds annually for the 

significant duty of serving at-risk youth, is not just any private corporation. Its due process 

rights, and its duties, are prescribed in the Act. CAA is a very specific kind of nonprofit 

corporation defined in the Act as a “charter school.” See S.C. Code Ann. § 59-40-40(1). The Act 

provides that, “for purposes of state law and the state constitution,” charter schools are 

considered “a public school and part of the South Carolina Public Charter School District [or 

other entity that sponsors it.” See S.C. Code Ann. § 59-40-40(2).  

In short, CAA is afforded the rights provided to it in the Act, which dictates when and on 

the particular terms due process should be afforded to CAA. As set forth above, CAA declined to 
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exercise its statutory rights to challenge the District decisions through the administrative process. 

It was provided more due process than the Act requires, and the Complaint alleges no violation 

of any procedural requirement of the Act. CAA’s due process claims must be dismissed. 

V. Mootness/No Damages/No Claim or Controversy 

The Complaint does not allege that CAA ever ceased operations or was not provided any 

funds to which it was entitled by the District. In fact, CAA continues to operate and will hold its 

second graduation on Saturday, June 12, 2020. The management company is no longer affiliated 

with the school. CAA and the management company arbitrated their claims, the federal district 

court affirmed the award, and CAA is pursuing an appeal of that decision in the Fourth Circuit. 

None of the arbitration findings include damages that plausibly could have been caused by the 

District. See Exhibit C, Arbitration Order. 

Indeed, it is a matter of the record in federal court that CAA had over $1,000,000 in the 

bank when the United States Marshalls seized the judgment amount from CAA. See Exhibit D, 

Screenshot of Seized CAA Bank Account filed in federal court). If CAA is successful on appeal, 

they will have shown a significant overage for the past six months. If CAA is not successful on 

appeal, then they will have paid damages to their management company based on their own 

wrongdoing identified in the Arbitration Award. Either way, CAA’s claims against the District 

must be dismissed as a matter of law. 

CONCLUSION  

For the reasons set forth above, the District’s Motion to Dismiss the Amended Complaint 

should be granted, and all claims of the Plaintiff dismissed with prejudice. 
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HARRELL MARTIN & PEACE, P.A. 

 
Erik T. Norton, Esquire 
135 Columbia Ave.  
Chapin, SC 29036  
(803) 345-3353  
erik@hmp-law.com  

ATTORNEYS FOR SOUTH CAROLINA PUBLIC 
CHARTER SCHOOL DISTRICT 

Chapin, South Carolina 
June 12, 2020. 
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/s/ Erik T. Norton



STATE OF SOUTH CAROLINA ) 

) IN THE COURT OF COMMON PLEAS 
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT 

Charleston Advancement Academy High  ) 
School, ) 

) C.A. No. 2019-CP-10-6592 

Plaintiff, ) 

) 

) 

vs. ) 

) 
South Carolina Public Charter School ) 

District ) 

) 

Defendant.  ) 

______________________________________ ) 

 
This matter is before the Court on Plaintiff’s Motion for Temporary Restraining Order and 

Preliminary Injunction.  A hearing was held on this motion on February 12, 2020 at the Charleston 

County Courthouse.  Both Plaintiff and Defendant were represented by counsel at the hearing.   

After considering the written submissions of the parties and the arguments of counsel, Plaintiff’s 

motion is DENIED for the reasons set forth below. 

LEGAL STANDARD 

The party seeking an injunction has the burden of demonstrating facts and circumstances 

warranting an injunction. Strategic Resources v. Bcs Life Ins. Co., 627 S.E.2d 687, 367 S.C. 540 

(S.C. 2006). The remedy of an injunction is a drastic one and ought to be applied with caution. Id. 

A plaintiff must prove three elements to receive the drastic remedy of a preliminary injunction: 

“(1) he will suffer immediate, irreparable harm without the injunction; (2) he has a likelihood of 

success on the merits; and (3) he has no adequate remedy at law.") Compton v. S.C. Dep't of Corr., 

392 S.C. 361, 365-67, 709 S.E.2d 639, 642 (2011). 

  

[Proposed] ORDER DENYING 

PLAINTIFF’S MOTION FOR 

TRO AND PRELIMINARY 

INJUNCTION 
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FINDINGS OF FACT 

1. Plaintiff Charleston Advancement Academy f/k/a Charleston Acceleration 

Academy (“School”) is a charter school authorized by Defendant South Carolina Public Charter 

School District (“District”) pursuant to the South Carolina Public Charter Schools Act of 1996, 

S.C. Code Ann. § 15-40-10 to -240 (the “Act”). 

2. School’s Board voted to terminate the contract with its management company 

effective immediately on or about October 31, 2019.   

3. School’s charter required the management company to provide specified 

educational and operational services in order to educate students attending School. 

4. School did not notify District or seek District approval for an amendment to the 

charter to replace the services provided by management company prior to the School Board’s vote 

to immediately terminate the management company on or about October 31, 2019. 

5. On the District’s November 14, 2019 regularly scheduled meeting of the District 

Board of Trustees, School appeared before the District Board of Trustees to seek a charter 

amendment.   

6. The School presented statements to the Board of Trustees in public session and 

answered questions posed by the District Board of Trustees.  However, the School did not present 

a complete amended charter removing the management company. 

7. The District Board of Trustees voted to deny the amendment until a complete 

charter was presented and required the School to maintain the status quo as it existed as of 

November 14, 2019 until the District Board of Trustees could consider a complete amendment 

request. 
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8. Following the November 14, 2019 District board meeting, the School made several 

changes, including implementation of a new administrative structure, policies and procedures, 

school name, by-laws and other changes to the operations of the school.   

9. The District sent three letters to the School between November 21, 2019 and 

December 5, 2019 notifying the School that the changes it was making violated the District Board’s 

requirement that the School maintain the status quo – compliance with the existing charter – and 

imposed certain sanctions to bring the School into compliance. 

10. By letter dated December 6, 2019, the School asked for a meeting with the District 

Board to discuss these letters, and the District Board granted the School’s request. 

11. During a special-called public meeting on December 13, 2019, the District Board 

heard from the School and affirmed its decision to maintain the status quo until a charter 

amendment was submitted by the School and approved by the District Board. 

12.  Simultaneous with the proceedings between the School and District, the 

management company filed arbitration against the School on or about November 3, 2019.   

13. The School voluntarily appeared in the arbitration. 

14.  The arbitrator ruled on January 6, 2020 that the Parties should maintain the status 

quo, but that the status quo should be maintained as of October 23, 2019, prior to the School’s vote 

to terminate the management contract. 

15. The School filed this action seeking a TRO and Preliminary Injunction seeking to 

enjoin the District from exercising sanctions short of revocation by (1) withholding money from 

the School and (2) exercising control over the School’s contracts and property. 

16. The School held a graduation on December 18, 2019 and continues uninterrupted 

operations at this time. 
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CONCLUSIONS OF LAW 

17. Section 59-40-90 of the Act requires any challenge to a final decision of the 

District be made to the Administrative Law Court.  

18. The Legislature amended the Act in 2006 to remove jurisdiction of appeals from 

sponsor decisions from the Circuit Court to the Administrative Law Court. See 2006 Act No. 274.  

19. School’s requests for injunction challenge decisions made by the District. 

20. Therefore, the Act divests this Court of jurisdiction to decide this motion. 

21. Further, Section 59-40-140 of the Act grants the South Carolina Department of 

Education (“Department”) the authority, through its administrative processes, to determine if the 

District improperly withholds funds from a charter school and fine the District if necessary to 

obtain improperly withheld funds on behalf of a charter school.  The Department did not take any 

administrative action against the District in this case, even though School reported the issue to the 

Department and the Department exercised jurisdiction over the issue. 

22. Even if this Court did have jurisdiction, School failed to meet its burden of proof to 

support its motion.  The School has not shown the lack of an adequate remedy at law, that it is 

likely to succeed on the merits or that it is suffering immediate, irreparable harm.  Strategic 

Resources, 627 S.E.2d at 687, 367 S.C. at 540 (movant for injunctive relief has burden of proving 

stated elements).   

23. First, the School does not allege that the District is withholding any funding at this 

time or is in violation of any Department ruling, instead pointing to the threat that the District 

might do so in the future.  However, as noted above, Section 59-40-140 of the Act specifies a 

statutory remedy for the School if it were to claim the District is withholding funds in violation of 

the Act in the future.   
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24. Moreover, the Act requires the District to “supply” or “provide” funds to the School 

for operations within a specified time, not physically transfer the funds with no oversight or 

restriction.  See S.C. Code Ann. § 59-40-55, -140.  

25. Therefore, because the Department has authority to enforce the Act’s funding 

requirements and the Act does not state funds must be physically transferred by a certain time, the 

School has an adequate remedy at law, is unlikely to succeed on the merits and is not suffering 

irreparable harm. 

26. Second, the Act permits the District to issue sanctions short of revocation for 

violations of the charter or the Act by School.  See S.C. Code Ann. § 59-40-55(B)(8). 

27. The Act requires a charter school to identify management company responsibilities 

in the charter, and therefore requires the charter school to seek a charter amendment if it terminates 

the management company to identify how and by whom those responsibilities previously assigned 

to the management company will be provided.  See S.C. Code Ann. § 59-40-60(F)(8). 

28.  The School violated the Act and its charter by failing to obtain an approved charter 

amendment and approved replacement services prior to termination of the management agreement.   

29. By requiring the School to maintain the status quo as of November 14, 2019, the 

District Board required only that the School comply with the existing, unamended charter until an 

amended charter with appropriate replacement services for students was approved. 

30. The District acted within its statutory authority by issuing sanctions short of 

revocation when the School made changes altering the status quo without identifying approved 

replacement services after November 14, 2019. 

31. The District provided the School notice and the opportunity to be heard at public 

hearings on November 14, 2019 and December 13, 2019, consistent with the requests made by the 

School to amend its charter and for clarification regarding the sanctions issued.  
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32. Section 59-40-90 of the Act provides that a charter school must appeal any final 

decision of the District to the Administrative Law Court.  The School did not file an appeal to the 

Administrative Law Court. 

33. Therefore, because the Act allows the District to issue sanctions short of revocation 

through a specified administrative process including the right to appeal by the School, the School 

is not without an adequate remedy at law, is not likely to succeed on the merits, and is not suffering 

irreparable harm. 

34. Finally, because an injunction is issued at equity, the School must have clean hands 

to obtain injunctive relief.  First Union Nat'l Bank of S.C. v. Soden, 333 S.C. 554, 568, 511 S.E.2d 

372, 379 (Ct. App. 1998). The School does not have clean hands in this case.  The School violated 

the terms of the Act and its charter by terminating the management company without an approved 

amended charter.  The School also did not maintain the status quo as required by the District Board 

and delayed submitting a complete request for an amended charter to the District Board of Trustees 

for at least three months after voting to terminate the management company. 

CONCLUSION 

For all of the foregoing reasons and all reasons stated on the record at the hearing on this 

motion, the School’s motion is denied. 

IT IS SO ORDERED.      
        

       _______________________ 

       Bentley Price 

       Circuit Court Judge 

February ___, 2020 

Charleston, South Carolina.         
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Charleston Common Pleas

Case Caption: Charleston Advancement Academy High School  VS   South Carolina
Public Charter School District

Case Number: 2019CP1006592

Type: Order/Temporary Injunction

IT IS SO ORDERED!

/s Hon. Bentley D. Price, Circuit Judge 2766

Electronically signed on 2020-02-26 10:04:00     page 7 of 7
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1 

UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 

3:20-cv-00062-MOC-DSC 

 

 

ACCELERATION ACADEMIES, LLC, 

Claimant/Plaintiff, 

 v. 

CHARLESTON ACCELERATION 

ACADEMY, INC., 

Respondent/Defendant/Counterclaimant. 

 

ORDER 

 

 This matter comes before the Court on the Motion of Claimant/Plaintiff Acceleration 

Academies, LLC (“AA”) for the entry of an order confirming the arbitration award (“Award”) 

entered against Respondent/Defendant/Counterclaimant Charleston Acceleration Academy, Inc. 

(“CAA”) on March 16, 2020.  (Doc. No. 18).  Having reviewed the application and the matters of 

record and acknowledging that its ability to review the Award is severely circumscribed, see 

Bowers v. N. Two Cayes Co. Ltd., No. 1:15-CV-00029-MR-DLH, 2016 WL 3647339, at *2 

(W.D.N.C. July 7, 2016), the Court finds that grounds do not exist under 9 U.S.C. § 10 for vacating 

or modifying the Award, and the Award will be confirmed.   

 IT IS THEREFORE ORDERED that AA’s Motion (Doc. No. 18), is GRANTED, and 

the Award, incorporated herein, is CONFIRMED.  JUDGMENT is therefore rendered as follows: 

 1. AA shall have and recover damages from CAA for breach of contract in the amount 

of $859,142.41; 

 2. Within twenty days of payment of the aforesaid sum to AA, CAA shall have and 

recover from AA an accounting as provided in the Award; and 
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 3. The administrative fees of the American Arbitration Association totaling $24,650 

and the compensation and expenses of the arbitrator totaling $22,158.57 shall be split equally 

between the parties.  

 4. To the extent that the Court is granting the motion to affirm the arbitration award, the 

pending Motion to Vacate or, in the Alternative, Modify the Arbitration Award, filed by CAA, 

(Doc. No. 19), is DENIED.   

 5. The Motion to Expedite, filed by CAA, (Doc. No. 6), is DENIED as moot. 

 This Order fully resolves all matters that were submitted by the parties in the arbitration, 

with the exception of AA’s federal trademark claim, which was dismissed without prejudice. 

 

  

 
Signed: April 23, 2020 
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 Year To Date
 5/31/2020 6/30/2020 FY21
 Actual YTD Current Budget Projected Budget
  REVENUE       
    Revenue from Local Sources             
      Earnings on Investments                   
        1510 - Interest Income $ 0.00 $ 0.00 $ 0.00
      Total Earnings on Investments $ 0.00 $ 0.00 $ 0.00
 
      Food Services                   
        1610 - Lunch Sales to Students $ 0.00 $ 0.00 $ 0.00
      Total Food Services $ 0.00 $ 0.00 $ 0.00
 
      Pupil Activities                   
        1740 - Student Fees $ 0.00 $ 0.00 $ 0.00
        1790 - Other Pupil Income 0.00 0.00 0.00
      Total Pupil Activities $ 0.00 $ 0.00 $ 0.00
 
      Other Revenue from Local Sources                   
        1920 - Contibutions and Donations $ 0.00 $ 0.00 $ 0.00
        1990 - Miscellaneous Local Revenue 707.02 0.00 0.00
      Total Other Revenue from Local Sources $ 707.02 $ 0.00 $ 0.00
    Total Revenue from Local Sources $ 707.02 $ 0.00 $ 0.00

    Intergovernmental Revenue
      Payments from Public Charter Schools     
        2100 - Fund Balance Mini Grant 15,000.00 0.00 0.00
      Total Payments from Public Charter Schools 15,000.00 0.00 0.00
    Total Intergovernmental Revenue 15,000.00 0.00 0.00
 
    Revenue from State Sources
      Restricted State Funding                   

Charleston Advancement Academy
Statement of Revenues and Expenses

FY20 Working Budget

Internally Prepared
**UNAUDITED**

For Management Use Only
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 Year To Date
 5/31/2020 6/30/2020 FY21
 Actual YTD Current Budget Projected Budget

Charleston Advancement Academy
Statement of Revenues and Expenses

FY20 Working Budget

        3127 - Student Health and Fitness PE Teacher $ (825.00) 0.00 0.00
        3180 - Fringe Benefit Employers Contributions 287,797.61 250,000.00 250,000.00
        3186 - State Aid Classroom T/S 27,931.94 30,000.00 0.00
        3187 - Teacher Supply 1,650.00 1,650.00 1,650.00
      Total Restricted State Funding $ 316,554.55 $ 281,650.00 $ 251,650.00
 
      Education Finance Act (EFA)                   
        3314-3383 - EFA Revenue $ 2,343,061.27 $ 2,872,406.60 $ 2,947,760.17 Based on 380 Kids
      Total Education Finance Act (EFA) $ 2,343,061.27 $ 2,872,406.60 $ 2,947,760.17
 
      Education Improvement Act                   
        3538 - EIA Revenue - Students at Risk of School Failure 16,312.60 17,943.85 17,943.85
        3550 - EIA Revenue - Teacher Salary Increase 19,274.98 20,621.82 39,356.36
        3555 - EIA Revenue - Teacher Salary Fringe 4,257.62 4,569.29 8,720.43
        3595 - EIA Revenue - EEDA Supplies and Materials 576.42 576.42 576.42
        3597 - EIA Revenue - Aid to Districts 8,197.20 9,697.60 9,697.60
      Total Education Improvement Act $ 48,618.82 $ 53,408.98 $ 76,294.66
    Total Revenue from State Sources $ 2,708,234.64 $ 3,207,465.58 $ 3,275,704.83
 
    Revenue from Federal Sources             
      Elementary and Secondary Education Act (ESEA)                   
        4310 - Title I, Basic State Grant Programs Revenue $ 0.00 $ 92,950.00 $ 90,000.00
        420 - Planning and Implementation Grant 0.00 238,645.00 0.00
      Total Elementary and Secondary Education Act (ESEA) $ 0.00 $ 331,595.00 $ 90,000.00

      Programs for Children with Disabilities                   
        4510 - IDEA Revenue $ 0.00 $ 23,389.45 $ 23,389.45
      Total Programs for Children with Disabilities $ 0.00 $ 23,389.45 $ 23,389.45
    Total Revenue from Federal Sources $ 0.00 $ 354,984.45 $ 113,389.45

Internally Prepared
**UNAUDITED**

For Management Use Only
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 Year To Date
 5/31/2020 6/30/2020 FY21
 Actual YTD Current Budget Projected Budget

Charleston Advancement Academy
Statement of Revenues and Expenses

FY20 Working Budget

  TOTAL REVENUE $ 2,723,941.66 $ 3,562,450.03 $ 3,389,094.28
 
  EXPENSE       
 
    High School Programs - 114             
      6110 - Regular Salary $ 420,557.87 $ 460,600.00 $ 589,234.72
      6115 - Teacher Assistant/Clerical Salary 30,589.37 33,530.74 0.00
      6210 - Group Health & Life Insurance 1,150.83 8,469.95 63,222.88
      6220 - Employee Retirement 969.54 7,563.59 122,728.27
      6230 - Social Security 34,397.89 35,095.66 45,076.46
      6260 - Unemployment Compensation Tax 3,072.46 3,150.00 5,919.20
      6270 - Worker's Compensation Tax 2,861.00 5,672.00 0.00
      6311 - Instructional Services 35,096.50 35,096.50 50,000.00
      6410 - Supplies 18,180.04 21,420.00 30,000.00
      6445 - Technology and Software Supplies 9,103.92 10,000.00 10,000.00
      6540 - Instructional Equipment 0.00 20,087.00 15,000.00
      6545 - Technology Equipement and Software - Capitalized 8,345.85 38,700.00 15,000.00
    Total High School Programs $ 564,325.27 $ 679,385.44 $ 946,181.53
 
    Vocational Programs - 115             
      6110 - Regular Salary $ 34,053.82 $ 34,053.82 $ 0.00
      6210 - Group Health & Life Insurance 501.78 501.78 0.00
      6220 - Employee Retirement 252.62 252.62 0.00
      6230 - Social Security 2,422.22 2,422.22 0.00
      6260 - Unemployment Compensation Tax 126.94 126.94 0.00
    Total Vocational Programs $ 37,357.38 $ 37,357.38 $ 0.00

    Learning Disabilities - 127             

Internally Prepared
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 Year To Date
 5/31/2020 6/30/2020 FY21
 Actual YTD Current Budget Projected Budget

Charleston Advancement Academy
Statement of Revenues and Expenses

FY20 Working Budget

      6110 - Regular Salary $ 48,135.00 $ 53,285.00 $ 63,036.00
      6115 - Teacher Assistant/Clerical Salary 3,174.59 3,174.59 0.00
      6210 - Group Health & Life Insurance 0.00 0.00 5,268.57
      6220 - Employee Retirement 358.73 1,671.98 14,378.51
      6230 - Social Security 3,417.94 3,746.70 4,822.25
      6260 - Unemployment Compensation Tax 206.66 225.00 422.80
      6311 - Instructional Services 3,170.00 28,389.45 15,000.00
      6410 - Supplies 275.74 275.74 500.00
    Total Learning Disabilities $ 58,738.66 $ 90,768.46 $ 103,428.14
 
    Gifted and Talented - 141             
      6110 - Regular Salary 10,300.00 10,300.00 0.00
      6210 - Group Health & Life Insurance 1,146.89 1,146.89 0.00
      6220 - Employee Retirement 309.00 309.00 0.00
      6230 - Social Security 658.15 658.15 0.00
      6260 - Unemployment Compensation Tax 0.00 0.00 0.00
    Total Gifted and Talented 12,414.04 12,414.04 0.00
 
    Attendance and Social Work - 211             
      6110 - Regular Salary $ 35,451.22 $ 46,350.00 $ 0.00
      6210 - Group Health & Life Insurance 532.56 532.56 0.00
      6220 - Employee Retirement 540.69 1,853.88 0.00
      6230 - Social Security 2,551.07 3,331.20 0.00
      6260 - Unemployment Compensation Tax 126.19 150.00 0.00
    Total Attendance and Social Work $ 39,201.73 $ 52,217.64 $ 0.00

    Guidance Services - 212             
      6110 - Regular Salary $ 56,231.18 $ 60,564.52 $ 53,040.00
      6210 - Group Health & Life Insurance 504.36 504.36 5,268.57
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 Year To Date
 5/31/2020 6/30/2020 FY21
 Actual YTD Current Budget Projected Budget

Charleston Advancement Academy
Statement of Revenues and Expenses

FY20 Working Budget

      6220 - Employee Retirement 0.00 0.00 12,098.42
      6230 - Social Security 3,279.43 3,591.97 4,057.56
      6260 - Unemployment Compensation Tax 201.96 300.00 422.80
    Total Guidance Services $ 60,216.93 $ 64,960.85 $ 74,887.36

    Psychological Servcies - 214             
      6313 - Student Services $ 3,206.25 $ 6,000.00 $ 6,000.00
    Total Psychological Services $ 3,206.25 $ 6,000.00 $ 6,000.00

    Career Services - 217             
      6110 - Regular Salary $ 101,921.92 $ 111,224.42 $ 110,925.00
      6115 - Teacher Assistant/Clerical Salary 25,853.31 37,480.00 48,911.04
      6210 - Group Health & Life Insurance 532.56 532.56 15,805.72
      6220 - Employee Retirement 10.48 1,000.00 36,458.60
      6230 - Social Security 9,284.37 10,631.97 12,227.46
      6260 - Unemployment Compensation Tax 686.47 1,000.00 1,268.40
    Total Career Services $ 138,289.11 $ 161,868.95 $ 225,596.22

    Staff Training - 224             
      6312 - Instructional Programs Improvement Services $ 20,328.59 $ 20,328.59 $ 20,000.00
    Total Staff Training $ 20,328.59 $ 20,328.59 $ 20,000.00

    Board of Directors - 231             
      6260 - Unemployment Compensation Tax 8,820.14 8,820.14 0.00
      6312 - Instructional Programs Improvement Services $ 4,000.00 $ 4,000.00 $ 5,000.00
      6318 - Audit Services $ 21,955.00 $ 21,955.00 $ 20,700.00
      6319 - Legal Services 349,440.99 349,440.99 50,000.00
      6332 - Travel 5,586.22 6,000.00 6,000.00
      6410 - Supplies 836.31 1,000.00 1,000.00
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STATE OF SOUTH CAROLINA )  

 ) IN THE COURT OF COMMON PLEAS 

COUNTY OF CHARLESTON ) FIFTH JUDICIAL CIRCUIT 

 

Charleston Advancement Academy High 

School, Inc., 

 

Plaintiff, 

 

  vs. 

 

South Carolina Public Charter School 

District, 

 

Defendant. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Civil Action No.  2019-CP-10-6592 

 

 

 

SUPPLEMENTAL MEMORANDUM 

IN SUPPORT OF  

MOTION TO DISMISS 

 

 

  

Defendant South Carolina Public Charter School District ("District") respectfully submits 

this supplemental memorandum in support of its Motion to Dismiss pursuant to S.C. R. Civ. P. 

12(b)(6) in advance of the hearing scheduled for October 26, 2021 at 11:30 am. Plaintiff’s 

Complaint should be dismissed because the issues are properly decided, or already have been 

decided, by this Court, the South Carolina Department of Education, the Administrative Law 

Court, in arbitration or in federal court. The District incorporates by reference its prior arguments 

in the motions and pleadings before this Court. 

Introduction 

Charleston Advancement Academy (“CAA”) is a public charter school sponsored by the 

District. It exists because the District approved its application to become a charter school, and the 

District exists because the Legislature created it by statute in 2006. See S.C. Code Ann. § 59-40-

220. The District is governed by a board of trustees, seven of whom are appointed by the Governor 

subject to advice and consent of the Senate, one of whom is appointed by the Speaker of the House 

of Representatives, and one of whom is appointed by the President of the Senate. See S.C. Code 

Ann. § 59-40-230. CAA is a public school governed by a board of directors elected by the parents 

and teachers of the school and is part of the District. See S.C. Code Ann. § 59-40-40(2)(a). The 
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 2 

South Carolina Public Charter School Act of 1996, S.C. Code Ann. § 59-40-10 to -230, governs 

the relationship between a charter school and its sponsor.  

In this case, CAA  alleges the District somehow should be responsible for damages because 

CAA wrongfully terminated the private management company with whom it contracted. Even 

construing the allegations in a light most favorable to CAA, the Complaint should be dismissed 

for the reasons set forth in the District’s Memorandum in Support. The District submits the 

following as a supplement to the prior Memorandum. 

I. Lack of Jurisdiction 

As explained in the District’s Memorandum at pp. 2-3, the Act requires CAA to challenge 

any final decision by the District in the Administrative Law Court. Of course, if the decision is not 

a final decision, it cannot be challenged in any court. The responsibility then lies with the District’s 

own processes or the South Carolina Department of Education (“Department”) to address the issue. 

See, e.g.,  S.C. Code Ann. § 59-40-140(D)(providing right of Department to fine sponsor in 

specified circumstances); 59-40-230(B)(District Board “has the same powers, rights and 

responsibilities with respect to charter schools as other school district boards of trustees of this 

State…); 59-40-40(4)(defining “sponsor” to be a “local education agency” under the authority of 

the “state education agency,” which is the Department). Therefore, this Court does not have 

jurisdiction over the dispute between the District and the school it sponsors, CAA. 

II. Mootness 

Based on communications between counsel, there does not seem to be any dispute that 

CAA’s claims for declaratory relief, injunctive relief or lack of due process are now moot. 

Therefore, even if there is jurisdiction, the only claim by CAA that remains would be breach of 

contract, which should be dismissed for the reasons set forth below. 
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 3 

III. Immunity of the District 

The Legislature clearly and unambiguously expressed its intent to limit the liability of the 

District, which is also limited in terms of the revenues it can collect by statute. See S.C. Code Ann. 

§ 59-40-55(C). Pursuant to Section 59-40-190(C), the District and all sponsors acting in their 

official capacity are immune from “civil or criminal liability with respect to all activities related 

to a charter school they sponsor.” The Legislature provided remedies for alleged misconduct by 

sponsors in the Act by making sponsors subject to the authority of the Department and the ALC, 

but expressly limited the liability of sponsors by making them immune from civil claims for 

monetary damages related to their oversight of charter schools. Because the only claim by CAA 

remaining is for monetary damages specifically related to decisions made by the SCPCSD Board 

and its administration, the immunity provision bars CAA’s breach of contract claim. 

IV. First to Breach 

The District’s Memorandum in Support at pp. 3-4 explains that the Order denying 

Injunctive Relief in this case as well as the Arbitration Order in the arbitration between CAA and 

its management company establish that CAA was the first to breach the contract and charter 

between it and the District. Specifically, the Order found CAA “violated the Act and its charter by 

failing to obtain an approved charter amendment and approved replacement services prior to 

termination of the management agreement.” The Arbitration Order found CAA failed to terminate 

the management agreement “in a manner least disruptive to students,” as required by the contract 

between the District and CAA. Subsequently, CAA challenged the Arbitration Order in federal 

district court and then on appeal to the 4th Circuit.  

The decisions of both the district court and appellate court affirmed the arbitration award 

against CAA, which precludes CAA from taking any position contrary in this litigation. The Per 

Curiam Opinion by the Fourth Circuit Court of Appeals is attached here as Exhibit 1 because it 

was not available at the time the District’s Memorandum was filed. 
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 4 

Both the breach identified in the Order and breach identified in the Award necessarily 

occurred before any of the acts alleged by the District Board. This is because the District Board’s 

actions all allegedly were taken in response to the wrongful termination of the management 

company by CAA. Therefore, CAA was the first to breach as a matter of law. 

South Carolina law is well-established that the first to breach may not seek relief in the 

Court from later breaches of the contract. Willms. Trucking Co., Inc. v. JW Const. Co., Inc., 442 

S.E.2d 197, 314 S.C. 170 (Ct. App. 1993). CAA’s breach of contract claim therefore must be 

dismissed. 

Conclusion 

 For the reasons set forth above, the Complaint in this matter should be dismissed. 

 
 
HARRELL MARTIN & PEACE, P.A. 

 

  /s Erik T. Norton    

Erik T. Norton 
135 Columbia Avenue 
Chapin, SC 29036 

Phone: (803) 345-3353 

Email: erik@hmp-law.com 

 
Attorneys for South Carolina  
Public Charter School District   

 

Chapin, South Carolina  
October 15, 2021. 
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Finally, we are satisfied that CAA has not established any ground for modifying the 

Award under 9 U.S.C. § 11.  See Del Webb Cmtys., Inc. v. Carlson, 817 F.3d 867, 875 (4th 

Cir. 2016) (explaining that § 11 “cabin[s]” court’s authority to modify arbitration award). 

Accordingly, we affirm the district court’s denial of CAA’s motion to vacate or 

modify the Award.  We dispense with oral argument because the facts and legal contentions 

are adequately presented in the materials before this court and argument would not aid the 

decisional process.  

AFFIRMED 
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FILED: May 28, 2021 
 

 
UNITED STATES COURT OF APPEALS  

FOR THE FOURTH CIRCUIT  

___________________ 

No. 20-1621 
(3:20-cv-00062-MOC-DSC) 

___________________ 

ACCELERATION ACADEMIES, LLC 
 
                     Plaintiff - Appellee 
 
v. 
 
CHARLESTON ACCELERATION ACADEMY, INC. 
 
                     Defendant - Appellant 

___________________ 

J U D G M E N T 
___________________ 

 In accordance with the decision of this court, the judgment of the district 

court is affirmed. 

 This judgment shall take effect upon issuance of this court's mandate in 

accordance with Fed. R. App. P. 41.  

      /s/ PATRICIA S. CONNOR, CLERK 
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1 THE COURT: Okay.  Who wants to go first?

2 MR. NORTON: Your Honor, this is Erik Norton for

3 South Carolina Public Charter School District.  It’s my

4 motion so I’d be glad to go first, if you’d like for me

5 too.  

6 THE COURT: Go right ahead.

7 MR. NORTON: Thank you, Your Honor.  This a motion

8 to dismiss the pleadings which I very rarely file.  This is

9 a jurisdiction motion so I don’t think I have much choice

10 but to address it right up front and it is straight on some

11 statutory law so we need to deal with it right up front in

12 my view.  This is a little bit different so if you will

13 indulge me just a second, I’ll give you a little bit of an

14 introduction about who the parties are and how the

15 statutory scheme works. 

16 The Charter School District that I represent is a

17 statewide school district. It doesn’t receive any local

18 money, it receives only statewide money.  It’s run by the

19 Board of Trustees.  It’s appointed by the Governor and the

20 Legislature and it sponsors Charter Schools across the

21 state. Those Charter Schools are public schools by statute

22 and they are governed by a non profit corporation. The

23 Charter School District is what’s known as a local

24 education agency or LEA in education jargan which means it

25 oversees and monitors the Charter Schools. The State
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1 Department of Education is the State Education Agency or 

2 SEA, which means it oversees and monitors the Charter

3 School District itself.  There is a Charter School Act,

4 which is entitled 59, Chapter 40 that governs the

5 relationship between the State Department of Education, the

6 Charter School District and other sponsors and the Charter

7 Schools.  So all this is laid out in statute.  

8 In the statute, in the Charter Act, Title 59,

9 chapter 40, section 55(b)(8) requires the Charter School

10 District and all other sponsors to impose sanctions in a

11 response to apparent deficiencies in charter school

12 performance or legal compliance.  Then the way that works

13 is that 59-40-90 allows the charter school to appeal any

14 final decision of the sponsor including the Charter School

15 District to the administrative law court.  It’s all sort of

16 laid out in statute.  It’s all supposed to be dealt with

17 through this administrative process whereby it goes through

18 the charter school to the Charter School Board of trustees,

19 through the State Department of Education if it falls under

20 one of their areas of statutory control or Federal Law it

21 goes through the administrative law court if it gets to a

22 place of a final decision.  In no case does it come to the

23 court of common pleas for an action for damages and we know

24 that because the legislature in section 59-40-190(c)

25 provided that the District is immune from civil or criminal
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1 liability for any of the activities of the school.  

2 Despite all that, in this particularly case,

3 Charleston Advancement Academy, which is a charter school

4 that is sponsored by the Charter School District filed it’s

5 complaint after the Charter School District imposed

6 sanctions when the school terminated a management contract

7 that was part of its charter.  Each charter school has a

8 charter that outlines how it is supposed to operate, what

9 it is suppose to do and how it is suppose to educate the

10 children.  In this particular case the charter said that

11 the school was going to use a management company to provide

12 quite a few of these functions.  The school and the

13 management company ended up in a dispute and the school

14 terminated the management company, all of which would be

15 fine except that the school did not get the amendment

16 passed before it terminated the management company and did

17 not have a replacement plan in place before it terminated

18 the management company, which was a breach of it’s charter. 

19 Because it was a breach of its charter, that required the

20 District to impose sanctions. 

21 None of that matters for you today.  All that

22 matters, Your Honor, is that this court doesn’t have

23 jurisdiction over whether that action was right or wrong by

24 the District.  This was the same issue that Judge Price

25 confronted when CAA filed a motion for a temporary
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1 restraining order and injunction seeking to restrain the

2 District from imposing those sanctions and it was denied by

3 Judge Price based on lack of jurisdiction of the court of

4 common pleas.  The school moved to reconsider that and that

5 was denied by Judge Price as of yesterday.  Well, of

6 course, an Order on a temporary restraining Order is not

7 law of the case in most circumstances.  You know, when a

8 court doesn’t have jurisdiction it doesn’t have

9 jurisdiction.  Right is right. Where it has already been

10 found that the court doesn’t have jurisdiction, it would be

11 putting the parties in an awkward position to proceed in a

12 case where it’s already been determined by one judge that

13 there’s no jurisdiction and another judge comes back and

14 says that there is, even though you’re not obligated to, I

15 think, under the law of the case doctrine.  

16 In any event, there are other grounds as well

17 that would apply even if you believe that there is

18 jurisdiction in this case.  For one thing, much of the

19 complaint is already moot.  It seems like everybody agrees

20 that the actions for declaratory relief, injunctive relief

21 and lack of due process are not right for adjudication any

22 longer, those have been resolved by time and circumstance

23 which just leaves the breach of contract claim. 

24 As I said before even if there was jurisdiction

25 in the court that should be dismissed because of the
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1 immunity provided by section 59-40-190(c), which provides

2 that there cannot be any civil or criminal liability with

3 respect to all activities related to a charter school

4 sponsor or its sponsors.  So, there’s just no civil or

5 criminal liability for the District related to the charter

6 school but that would be a basis for denial as well.

7 Then finally, of course, you’ve got first the

8 breach doctrine, which is set forth in the Order and has

9 now been established as a matter of law all the way to the

10 Fourth Circuit.  This case is before you because the

11 plaintiff is looking for a second or third bite at the

12 apple.  They have already litigated the issue of whether

13 the breach of the or the termination of the contract with

14 the management company was wrongful all the way to the

15 Fourth Circuit. They have lost that matter. They’ve got a

16 second arbitration pending with the management company

17 already as well and now they are looking for a third option

18 to try to litigate that issue in this court. It’s simply

19 not proper to litigate against the District in this court

20 and the case should be dismissed.

21 I’ll be glad to answer any questions you might

22 have.

23 THE COURT: All right.  Who’s opposing?

24 MS. FLYNN: I am, Your Honor.  Carolyn Flynn on

25 behalf of the Charleston Advancement Academy. 
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1 THE COURT: All right. Go ahead.

2 MS. FLYNN: I understand that Mr. Norton has

3 explained a little bit about the Districts role but it’s

4 important to also know about the charter schools role in

5 its economy and authority under the Charter School Act but

6 also under the Non-Profit Act.  Charleston Advancement

7 Academy which is formerly Charleston Acceleration Academy

8 is governed by --- board of directors.  This Board of

9 Directors in light of it’s authority not only found the

10 Charter School Act but also found the charter that it had

11 been entered into with it’s sponsor which is the District

12 that is represented by Mr. Norton, the defendant in this

13 case.  CAA is Charleston Advancement Academy and it

14 provides high school education to generally a dropout

15 population in the Charleston area.  It’s funded as a public

16 school by tax payers and under the Act, the Board has the

17 authority to make a number of decisions on its own about

18 the school. That includes decisions related to the

19 contract, termination and hiring decisions and also

20 managing its on property.  

21 The CAA in this case is sponsored by the

22 District, the defendant, and it’s our argument that a

23 number of actions taken by the defendant, primarily in

24 November and December of 2019, which were violations of not

25 only the Charter School Act but also violations of the
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1 contract and in this case the contract is the charter

2 application but also the charter itself.  

3 Under the Charter School of law, the District

4 does not have the authority, while it does have some

5 oversight authority, it does not have the authority to make

6 employment decisions for CAA.  It does not have the

7 authority to make decisions related to contracts and who

8 CAA is contracting under the law and specifically I’m just

9 going to read portions that I think are very relevant from

10 a charter.  The charter here specifically says, CAA’s Board

11 of Directors will be able to terminate any management

12 agreement if the Board of Directors determines that

13 academic or operation of performance is inadequate.  That’s

14 in the contract that it has in the District.  It also

15 states that CAA’s Board of Directors will have final

16 oversight of this school.  And they released CAA’s

17 principal for terminating the agreement with CAA, AA,

18 excuse me, if the board deems it necessary.  

19 Now, under it’s contract with AA there are a

20 number of termination provisions, as well.  When I say AA,

21 as it is referenced here, it’s Acceleration Academy. 

22 Acceleration Academy is a property management company that

23 has no contractual relations to the District.  This company

24 was --- a contract was entered into between CAA and

25 Acceleration Academy to provide educational and operational
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1 services to CAA.  In their contract, it stated that in the

2 event that a danger to student health, safety or welfare

3 exist at the sole discretion of the school this agreement

4 may be terminated immediately.  

5 In October of 2019, the CAA Board became aware of

6 twenty-four safety violations involving its students, again

7 these students were being managed and the school was being

8 operated at that time by Acceleration Academy. They were

9 not made aware of this by Acceleration Academy but by the

10 landlord who thereafter threatened to end their lease

11 unless the safety issues were addressed.  The Board was

12 concerned about the safety of it’s students that the

13 allegations involved not only thefts or drug use but also a

14 sexual molestation claim and that is part of what the Board

15 was taking into consideration in October when it decided to

16 invoke the safety provision and terminate Acceleration

17 Academy’s agreement immediately.  That occurred on or about

18 October 31st, 2019.  

19 Now, afterwards, after that happens, the District

20 ignored the language of its agreement that I just informed

21 you of and instead of allowing CAA to terminate it’s

22 agreement with Acceleration Academy, which it expressly

23 provided for in the Charter and allowed under the South

24 Carolina Charter School of law, the District imposed

25 sanctions.  It denied CAA’s amended charter and the amended

436



      Charleston Advancement Academy High School v. SC Public 
Charter School District 

11

1 charter was a request that no longer had Acceleration

2 Academy’s listed as the managing company.  It imposed

3 sanctions such as withholding funds from the school, which

4 is contrary to the Charter School law.  It also restricted

5 Charleston Academy’s ability to operate it’s own school. 

6 It imposed a sanction that said that Acceleration Academy

7 was to remain at the school and continue its operations

8 against the Board’s will.  

9 Now, CAA is not aware of any investigation done

10 by the District.  There were no findings of wrongdoing by

11 CAA as it relates to its termination prior to the District

12 imposing extensions. There was no hearing or an opportunity

13 for CAA to present evidence on its behalf.  So it was only

14 after CAA filed this complaint and also the Department of

15 Education threatened to fine the District if it did not pay

16 the school what it was suppose to pay, the funds that it

17 had been withholding did the District change any of it’s

18 actions and only at that time did it start paying CAA as it

19 was required under the law.

20 What happened after this is that Acceleration

21 Academy challenged the termination.  They were making ---

22 that led to arbitration and all of references to prior

23 litigation that Mr. Norton made were not litigation where

24 the District was an actual party.  So they do not involve

25 the same parties.  They do not involve disputes related
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1 even to the same contracts.  Prior litigations did not find

2 any findings specific to CAA’s contract or charter with the

3 District, it was related to disputes under the contract

4 between CAA and Acceleration Academy.  So while Mr. Norton

5 may be arguing that the school was estopped from proceeding

6 with his matter, those prior litigations did not involve

7 the same issues, they didn’t involve the same parties and

8 there are not findings that would bind this court and

9 prevent this litigation from going forward because this

10 litigation has not been litigated before.  

11 After this occurred Acceleration Academy, there

12 are a number of letters that the District sent. There were

13 threatening sanctions. They imposed these sanctions. They

14 issued orders on the school saying that Acceleration

15 Academy must continue.  They issued an Order to reinstate

16 an employee that had been terminated, again, not within

17 their authority under the law but their District did it

18 anyway.  So Acceleration Academy took all these letters,

19 all these Orders, went to arbitration and then requested

20 that the arbitrator in the breach of contract matter

21 between CAA and Acceleration Academy also issue an Order

22 stating that Acceleration Academy must maintain the status

23 quo and continue to provide services.  

24 The total amount that Charleston Acceleration

25 Academy later had to pay as a result of Acceleration
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1 Academy being told in order to stay their by their District

2 and then later by the arbitrator is $850,000.00.  So, it’s

3 not a small amount of change and it is certainly a dispute

4 that goes on because CAA’s position that it would not have

5 had to pay that amount had the District allowed the school

6 to rightfully in it’s authority terminate AA and have them

7 leave.  The District requiring them to stay CAA ultimately

8 was not able to make the decision with whom it could pay

9 that money.  It was forced to pay that money to AA against

10 its will.  And, so, I should say, because AA had to remain

11 and provide services against the District. So based upon

12 these facts there is more than sufficient evidence to

13 succeed in a breach of contract claim.  There is also a due

14 process claim based upon the schools property and interest

15 and --- interest in operating it’s own charter school and

16 we are still seeking a declaratory judgment.  Your Honor, I

17 understand that the District --- jurisdiction and the

18 standard that’s referenced in Judge Price’s prior Order is

19 a different standard then the motion to dismiss standard

20 but also the decision related to jurisdiction doesn’t take

21 into consideration the specific law that relates to the

22 schools authority under the Charter Schools Act.  

23 The Charter Schools Act states that an appeal of

24 the District’s decision “may” be appealed by any party to

25 the Administrative Law Court.  It specifically uses the
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1 term “may”.  It does not say shall be appealed which would

2 indicate a requirement, it says “may” which is an option. 

3 Because there is an option provided for Charleston

4 Acceleration Academy to seek a remedy in another

5 jurisdiction and because this is a contract that was

6 between two parties and was based in South Carolina then

7 this court has jurisdiction. Also, even under the

8 Administrative Procedures Act the legislature included a

9 provision that specifically stated that the section does

10 not limit utilization scope of judicial review available

11 under other means ... address relief or trial de novo

12 provided by the law seeking a remedy within this court is

13 allowed not only under the Charters School Act, the school

14 has the option under this specific law but also under the

15 Administrative Procedures Act because it says you are not

16 limited what you file within the ALC, in Administrative Law

17 Court.

18 The defendant doesn’t cite any law that

19 contradicts or requires CAA to bring its claims against the

20 District.  But in the --- Department of Education there’s

21 no specific remedy of the --- by proceeding with a hearing

22 by the District going forward with the Department of

23 Education under the law.  

24 Also, this court has jurisdiction because the

25 provision cited by the defendant related to jurisdiction
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1 only apply to a final decision and a final decision did not

2 occur.  Prior to the decision being imposed, what a final

3 decision requires, as you know, is that it requires a

4 hearing.  It requires a notice of what the underlying

5 issues are and the ability to present evidence.  It

6 requires a record.  In the end findings of fact and

7 conclusions of law. Those are what are required under the

8 Administrative Procedures Act and a final decision to be

9 issued. That did not occur here.  There was no notice

10 provided for the sanction of the District against CAA. 

11 There was no hearing.  There was no ability to present

12 evidence and there are no findings of fact.  Not even an

13 investigation by the District prior to imposing sanctions. 

14 Therefore, under the law, CAA’s argument no final decision

15 exits and the provision cited by the defense in support of

16 its jurisdiction argument didn’t apply. 

17 The District also argues that the District’s

18 conduct which again on the face of the complaint and

19 because all inferences are at this level in favor of

20 Charleston Acceleration Academy the District’s conduct in

21 their argument is based on not knowing the law and also

22 breaching the contract, the result was that this school

23 lost $850,000.00 because it was forced to keep Acceleration

24 Academy at its school against its will.  So, but for the

25 actions of the District AA wouldn’t have left and
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1 Charleston Advancement Academy would have been able to

2 continue on operating --— continued on making decisions ...

3 that did not occur. 

4 The issues are now moot because of the amount

5 that Charleston Advancement Academy had to pay out to

6 Acceleration Academy but also because declaratory judgment

7 is an issue here.  This relationship continues.  The

8 contract currently exists and under South Carolina law if

9 there is an issue that relates to the interpretation of the

10 contract or relates to a question of the validity of the

11 contract or the scope of it, a declaratory judgment may be

12 decided and it is right under these circumstances. 

13 Specifically, a declaratory judgment is required to make

14 sure that the District adhere to the contract.  We have

15 presented evidence that they have not adhered to the

16 contract and we are requesting judgment saying that they

17 have to adhere to it in the future.  So that we, Charleston

18 Advancement Academy is not threatened with sanctions

19 without due process, is not put in a position where it has

20 lost all its timing authority under it’s contract under the

21 law.  

22 Also, the District, the law states and I

23 understand that there’s perhaps a difference in

24 interruption here but again at motion to dismiss level, the

25 inferences are the plaintiff and so when you read the law
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1 itself that says a sponsor acting in their official

2 capacity are immune from civil, criminal liability

3 responsibility to respect to all activities related to a

4 charter school with a sponsor.  An interpretation which is

5 logically and makes sense is presented by the school is

6 that the law was meant to provide immunity to the sponsor

7 for any wrong doing by the charter school not to take away

8 or make them pay for any similar liability --- the District

9 but specifically to create an immunity for this sponsor so

10 that it’s not held responsible for any wrongdoing by a

11 charter school.  Again, that motion to dismiss level, it’s

12 not clear in this state and there’s no law interpreting it

13 to be in the District’s favor. Therefore, the motion to

14 dismiss should be denied.  Again, all are in favor of the

15 plaintiff in this matter.  

16 Your Honor, that brings us to the District’s

17 first breach argument. No breach has been decided as it

18 relates to the charter school, CAA’s contract with the

19 District.  Counsel references decisions that were related

20 to a separate contract between two different parties. 

21 There has been no decision as it relates to the charter

22 schools contract with the District.  Also, on the face of

23 the complaint and it’s our argument it doesn’t exist the

24 charter school did not breach the contract ...  without a

25 finding or without something on it’s face that indicates
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1 the breach. There is no basis for which the court decides a

2 motion to dismiss.  The District has to approve it and at

3 the motion to dismiss level ... 

4 So because there is no finding regarding the

5 charter school contract, the decisions referenced by

6 counsel do not apply to the Districts contract, they are

7 not estopped from proceeding in this matter.  So for those

8 reasons we are requesting that the motion to dismiss is

9 denied and I’m happy to answer any questions that anyone

10 has.

11 THE COURT: All right. Thank you.  Do you have

12 anything, briefly?

13 MR. NORTON: Yes, Your Honor, very briefly.  With

14 regard to why there is no case law on point on this that is

15 because the Charter Act has been around since 1996 and

16 there are --— the decision is replete and the

17 Administrative Law Court and Charter Schools versus

18 sponsors and there are not cases in common pleas for the

19 appellant courts of Charter Schools versus sponsors. 

20 Everybody knows what it means by the plain language,

21 everybody knows that all activities means all activities

22 and that sponsors are immune from civil liability.

23 Everybody understands that the “may” appeal language means

24 that no one is every obligated to file an appeal but if you

25 are going to file one you file it in the administrative law
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1 court.  However, if you to say so and so shall file an

2 appeal it would mean everybody files an appeal.  It’s just

3 how it is written. 

4 The fact is that when you combine it with the

5 immunity statute with the administrative law court it is

6 very clear that the legislature intended for all the fights

7 between the Charter Schools and sponsors that sponsor them

8 to be addressed through the administrative processes.  Some

9 of them go through the Department of Education. There’s a

10 specific statue that allows the State Department of

11 Education to assign sponsors and some are assigned to go

12 through Administrative Law Court but it is very clear that

13 it’s intended for this court to get into the details of

14 what is a very nuance and administrative process.  With due

15 respect this should be dismissed and the administrative

16 process should be allowed to take its course.  

17 I’d also like to point out to, Your Honor, one

18 last thing just to make sure that we are clear. There were

19 very clear findings in the record about the breach.  The

20 arbitration award which is a part of the record has been

21 attached.  In this matter, the arbitrator found that the

22 school failed to meet its obligation to terminate the

23 contractor from ... the arbitrator also found that there

24 was no credible evidence of a risk of  public health or

25 safety, which justified immediate termination of the
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1 contract.  If the contract was wrongfully terminated with

2 the management company, that in and of itself is a breach

3 of the Charter and the contractor because that is improper

4 exercise of the school governs duties. The main point here,

5 Your Honor, is that this court should not get into second

6 guessing what the Board of Trustees that’s been appointed

7 by the Legislature and the Governor have already looked at

8 which is being looked at again by the Department of

9 Education, and looked at again by the Administrative Law

10 Court, which has been looked at again by the U.S.

11 Department of Education, which has always been looked at in

12 this particularly case by an arbitrator. 

13 The finding of what Ms. Flynn has said, she would

14 not be permitted to say if we were really to get into the

15 substance. I’m not here to re-litigate the matter because

16 that’s kind of the point is that we are not re-litigating

17 here and we shouldn’t be permitted to be re-litigated.  The

18 court simply doesn’t have jurisdiction and the facts

19 already in the record establish that the case should be

20 dismissed.

21 MS. FLYNN: May I respond.

22 THE COURT: Briefly.

23 MS. FLYNN: He doesn’t address the fact that there

24 wasn’t a final decision.  So even if, even if the court

25 believed that he made interpretation it is as if the
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1 District is arguing they still have a final decision to

2 allow us to go to the Administrative Law Court here.  And

3 the way that it’s played out there is really no effective

4 remedy except for the option of school to proceed to the

5 court of common pleas.  Also, in response, counsel

6 references, if you believe that these other decisions are

7 correct and interpreted that there was a trust of breach

8 based upon these decisions then first breach applies but

9 again we have to prove that.  We have to prove that it was

10 a first to break District contract not a first to breach

11 and again there’s a time line that would based upon that

12 hasn’t been presented because we are at a motion to

13 dismiss.  The motion to dismiss is supposed to be based

14 upon the complaint itself.  So that requires discovery.  It

15 requires a defense by the District in order to be able to

16 succeed and succeed the argument.   You have the evidence

17 here that has been raised in the complaint for the purposes

18 of this matter.   So I just wanted to --- I appreciate the

19 opportunity to respond.

20 MR. NORTON: Your Honor, I address the final

21 decision issue?

22 THE COURT: I don’t really think it’s necessary.

23 MR. NORTON: Okay.

24 THE COURT: I’m really in your favor so.

25 MR. NORTON: Okay.
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1 THE COURT: I think the exclusive jurisdiction is

2 with the Administrative Law Courts so I want you to prepare

3 an Order and submit it.

4 MR. NORTON: Yes, sir.

5 THE COURT: So, that’s all for y’all then?

6 MR. NORTON: Yes, sir.

7 MS. FLYNN: Yes, sir.

8 (END OF HEARING)
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