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STATE OF SOUTH CAROLINA 

ADMINISTRATIVE LAW COURT 
 
Charleston Advancement Academy High ) Docket No. 21-ALJ-30-0506-AP 
School,     ) 
      ) 
   Appellant,  ) 
      ) 
  v.    )       ORDER GRANTING  
      )     MOTION TO DISMISS 
South Carolina Public Charter School ) 
District,     ) 
      ) 
   Respondent.  ) 
____________________________________) 
 
 This matter is before the South Carolina Administrative Law Court (ALC or Court) 

pursuant to a Motion to Dismiss (Motion) filed by the South Carolina Public Charter School 

District (District or Respondent) on January 18, 2022.  This case originally came before this Court 

pursuant to an appeal filed by Charleston Advancement Academy High School (Appellant) on 

December 3, 2021.  The District now moves to dismiss the appeal before this Court pursuant to 

Rule 38 of the Rules of Procedure for the Administrative Law Court (SCALC Rules) on the 

following grounds: “(1) this Court does not have jurisdiction to hear an appeal from an order of 

the Circuit Court and (2) to the extent the Court does have jurisdiction, the appeal is untimely 

because it was filed more than two years after the decision by the District that is at issue.”  

Appellant filed a Response to the Motion (Response) on January 28, 2022, in which it asserts the 

Motion “should be stayed until our State’s appellate court(s) decide whether the South Carolina 

Administrative Law Court has exclusive jurisdiction over [Appellant]’s claims against the District 

for breach of contract and violation of due process, for which [Appellant] seeks damages, and 

[Appellant]’s claim for declaratory judgment relief.”  Thereafter, the District filed a Reply in 

Support of Motion to Dismiss (Reply) asserting that because Appellant clarified it was not 

appealing the Circuit Court Order, “the only remaining issue for the motion to dismiss is the 

timeliness of the appeal.”  Based upon my review of the parties’ filings and arguments, I grant the 

Motion for the reasons discussed below. 
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BACKGROUND 

 Appellant is a public charter school and a nonprofit corporation organized under the South 

Carolina Charter Schools Act of 1996 (the Act), as amended, and the South Carolina Nonprofit 

Corporation Act of 1994 (Nonprofit Act), as amended.  The District is a charter school sponsor, as 

defined by the Act, and created by the South Carolina General Assembly in section 59-40-220 of 

the South Carolina Code (2020).  The District is governed by a volunteer board of trustees 

comprised of seven members. See S.C. Code Ann. § 59-40-230(A).  Under the Act, an approved 

charter application and the subsequent contract between a charter school and District constitute a 

contractual agreement between the charter school and District. See § 59-40-60(A) & (B).  Charter 

schools sometimes choose to contract with management companies, known as Education 

Management Organizations or EMO’s, to provide certain services to the school.  In this case, 

Appellant entered into an agreement with an EMO, Acceleration Academies, LLC (AA) in which 

AA agreed to provide certain educational and operational services to Appellant, including 

developing and implementing a security plan to ensure the safety of all students and personnel.  

Thereafter, Appellant became dissatisfied with the services of AA and terminated the management 

contract as of October 31, 2019.  AA then filed for arbitration alleging wrongful termination on 

November 3, 2019. 

 On November 14, 2019, at a regularly scheduled public meeting, Appellant requested to 

amend its charter to remove AA.  The District’s Board of Trustees denied the amendment request 

and ruled that Appellant “must maintain the status quo regarding the services provided at the school 

pending approval by the SCPCSD Board of an amendment that (1) addresses each of  the services 

provided by the EMO in the Charter and (2) submits a security plan approved by Trident Tech or 

makes other facility arrangements.”  The District’s Board of Trustees reiterated its ruling in written 

correspondence to Appellant dated November 21, 2019, December 2, 2019, and December 5, 2019. 

 Afterwards, on December 20, 2019, Appellant filed a complaint against the District in the 

Charleston County Court of Common Pleas seeking an injunction and monetary damages.  

Appellant filed amended pleadings on January 23, 2020.  Appellant then filed a Motion for 

Temporary Restraining Order.  On February 13, 2020, the District filed a Motion to Dismiss 

Appellant’s amended complaint.  By Order dated February 26, 2020, Judge Bentley D. Price 

denied Appellant’s Motion for Temporary Restraining Order on the basis that the Circuit Court did 

not have jurisdiction.  Specifically, Judge Price ruled, “Section 59-40-90 of the [Charter] Act 
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requires any challenge to a final decision of the District be made to the Administrative Law Court.” 

On March 16, 2020, the arbitrator found Appellant wrongfully terminated the EMO’s contract and 

awarded AA damages in the amount of $859,142.41.1 

 Thereafter, on October 26, 2021, a hearing was held before the Honorable Roger Young on 

the District’s Motion to Dismiss.  Judge Young granted the District’s Motion to Dismiss in an order 

dated November 3, 2021, based, in part, on the determination that the circuit court lacked subject 

matter jurisdiction to hear Appellant’s claims because the ALC has exclusive jurisdiction to hear 

appeals of final decisions of a charter school sponsor.  Appellant then filed a Notice of Appeal with 

this Court on December 3, 2021.2  In its Notice of Appeal, Appellant began by stating it was 

appealing the actions of the District which began on November 14, 2019 but then later stated it 

was filing this appeal “pursuant to an Order by the Honorable Roger M. Young, Sr., in the 

Charleston County Court of Common Pleas dated November 3, 2021.”  The letters from the 

District’s Board of Trustees dated November 21, 2019, December 2, 2019, and December 5, 2019, 

were attached as part of Appellant’s Notice of Appeal in this Court but Appellant did not attach the 

Order by Judge Young.  

DISCUSSION 

 This Court has subject matter jurisdiction to hear the appeal of a decision of the District.  

S.C. Code Ann. § 56-40-90 (2020) (“A final decision of the school district or a public or 

independent institution of higher learning sponsor may be appealed by any party to the 

Administrative Law Court as provided in Sections 1-23-380(B) and 1-23-600(D).”); S.C. Code 

Ann. § 1-23-600 (Supp. 2021); see Dove v. Gold Kist, Inc., 314 S.C. 235, 237–38, 442 S.E.2d 598, 

600 (1994) (“Subject matter jurisdiction is the power to hear and determine cases of the general 

class to which the proceedings in question belong.” (internal quotation marks and citation 

omitted)).  Thus, the issue remaining is the timeliness of Appellant’s appeal. 

 Pursuant to SCALC Rule 33, the notice of appeal “shall be filed with the Court and a copy 

served on each party and the agency whose final decision is the subject of the appeal within thirty 

(30) days of receipt of the decision from which the appeal is taken.”  Additionally, section 1-23-

 
1  This arbitration award was affirmed by the United States District Court for the Western District of North Carolina, 
the Fourth Circuit Court of Appeals, and certiorari was denied by the Supreme Court of the United States. 
2  Appellant simultaneously filed a Notice of Appeal with the South Carolina Court of Appeals, which is still 
pending as of the date of this Order. 
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380(1) of the South Carolina Code (2021) provides “[p]roceedings for review are instituted by 

serving and filing notice of appeal as provided in the South Carolina Appellate Court Rules within 

thirty days after the final decision of the agency or, if a rehearing is requested, within thirty days 

after the decision is rendered.”  However, pursuant to SCALC Rule 3(B), “[f]or good cause shown, 

the administrative law judge may extend or shorten the time to take any action, except as 

otherwise provided by rule or law.” (emphasis added). 

 The District argues Appellant’s appeal should be dismissed because Appellant failed to 

seek judicial review within the required procedural timeframes.  However, it is unclear what 

specific timeframe was contravened because the Notice of Appeal does not identify any decision 

of the District which is the subject of the appeal nor does it identify any date upon which it claims 

to have received the decision.  Nevertheless, Appellant attached three letters from the District’s 

Board of Trustees and, if any of these decisions are a decision or the decisions Appellant intends 

to appeal, the Notice of Appeal was filed nearly two years later, making it untimely.  Moreover, 

Appellant admits it is appealing actions taken by the District in 2019; consequently, Appellant 

concedes that its Notice of Appeal is untimely. 

 Appellant nonetheless argues it had good cause for filing a Notice of Appeal against the 

District in this Court outside of the prescribed timeframes for three reasons.3  First, the District did 

not issue a final decision that could be appealed to this Court under the Administrative Procedures 

Act.  Second, section 59-40-90 of the Charter Schools Act of 1996 does not confer exclusive 

jurisdiction of all matters that may arise between a charter school and its sponsor to the 

Administrative Law Court, and further, by incorporating section 1-23-380 and section 1-23-600 

by reference, does not preclude charter schools from pursuing other legal or equitable means of 

redress.  Third, Appellant believed that its claims seeking damages for breach of contract and 

violation of due process and seeking a declaratory judgment were not “wrongs for which the 

administrative scheme was designed to redress.” (quoting Capital City Ins. Co., v. BP Staff, Inc., 

382 S.C. 92, 103, 674 S.E.2d 524, 530 (Ct. App. 2009)).4  For these reasons, Appellant asserts 

 
3  Appellant also requests the Court stay this Motion until the appellate court determines if this Court has exclusive 
jurisdiction over its claims against the District.  However, Appellant clarified in its Response that it is appealing the 
Circuit Court’s Order to the South Carolina Court of Appeals, and not the actions taken by the District.  Thus, the 
appellate court’s determination has no bearing on the matter before this Court as it is reviewing whether the Circuit 
Court has jurisdiction to hear Appellant’s claims. 
4 To the contrary, as a “court of record,” the Administrative Law Court has the authority, within its respective 
jurisdiction, to determine a declaratory judgment action.  See S.C. Code Ann. § 15-53-20 (2005) (“Courts of record 
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good cause exists for this Court to extend timeframe to file its appeal beyond the deadline described 

in SCALC Rule 33.  The District argues the “statutory deadline for [Appellant] to file [its] appeal 

cannot be extended” and “[Appellant] wholly ignores the statute in its response.”  It further argues 

“even if [Appellant] could request to extend the filing deadline, it has failed to show good cause 

for missing the deadline.” 

 Here, Appellant is appealing actions taken by the District in November 2019 but attaches 

three letters dated November 21, 2019, December 2, 2019, and December 5, 2019.  No matter 

which letter Appellant was appealing, it was required to file its appeal with this Court at least in 

January 2020, thus making this appeal almost two years late.5  See § 59-40-90; § 1-23-380(1); 

SCALC Rule 33.  Importantly, Appellant concedes its Notice of Appeal is statutorily untimely but 

nonetheless requests that the Court extend the time period because it can show good cause for 

filing it untimely.  However, Appellant is mistaken that SCALC Rule 3(B) can extend the time for 

filing a notice of appeal.  Timely service of the notice of appeal is a jurisdictional requirement, and 

this Court does not have the discretion to extend the time to file the notice of appeal.  Hill v. S. C. 

Dep't of Health & Envtl. Control, 389 S.C. 1, 21, 698 S.E.2d 612, 623 (2010) (“The service of a 

notice of appeal is a jurisdictional requirement, and the time for service may not be 

extended . . . .”).  Indeed, it is well-established that an appellate body may not extend the time to 

appeal. Allison v. W.L. Gore & Assocs., 394 S.C. 185, 714 S.E.2d 547 (2011); see also Burnette v. 

S.C. State Highway Dep’t, 252 S.C. 568, 167 S.E. 2d 571 (1969) (holding a court does not have 

the authority to extend the time for filing an appeal, or for serving notice of appeal, from a decision 

 
within their respective jurisdictions shall have power to declare rights, status and other legal relations whether or not 
further relief is or could be claimed.”); S.C. Code Ann. § 1-23-500 (Supp. 2021) (The Administrative Law Court “is 
an agency and a court of record within the executive branch of the government of this State.”).  Furthermore, 
“[n]otwithstanding another provision of law, a state agency authorized by law to seek injunctive relief may apply to 
the Administrative Law Court for . . . equitable relief pursuant to Section 1-23-630.” S.C. Code Ann. § 1-23-600(F) 
(Supp. 2021). 
5  The Court notes that it cannot determine whether these are final decisions by the District or if they are 
interlocutory orders.  Section 1-23-380 provides “[a] party who has exhausted all administrative remedies available 
within the agency and who is aggrieved by a final decision in a contested case is entitled to judicial review pursuant 
to this article and Article 1.” S.C. Code Ann. § 1-23-380.  Indeed, “[a] fundamental rule of appellate procedure is that 
a judgment or order must usually be final before it can be appealed.”  Doe v. Howe, 362 S.C. 212, 216, 607 S.E.2d 
354, 355 (Ct. App. 2004).  As the United States Supreme Court has noted, “[p]ermitting piecemeal, prejudgment 
appeals, we have recognized, undermines ‘efficient judicial administration’ and encroaches upon the prerogatives of 
[lower] court judges, who play a ‘special role’ in managing ongoing litigation.”  Mohawk Indus., Inc. v. Carpenter, 
558 U.S. 100, 106 (2009) (citing Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 374 (1981)).  Neither party 
addressed this issue; nonetheless, because I find Appellant’s appeal to be untimely, there is no need to address it. 
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of an administrative agency).  The South Carolina Supreme Court has set forth that a court must 

dismiss an appeal where the appellant fails to serve a party with the notice of appeal in a timely 

manner.  See Southbridge Props., Inc. v. Jones, 292 S.C. 198, 355 S.E. 2d 535 (1987) (applying 

the appellate court rules and dismissing the case for failure to timely the serve a notice of intent to 

appeal); Mears v. Mears, 287 S.C. 168, 337 S.E. 2d 206 (1985) (applying the appellate court rules 

and finding a lack of jurisdiction for failure to timely serve a notice of intent to appeal).  SCALC 

Rule 38 further provides, in relevant part, “[u]pon motion of any party, or on its own motion, an 

administrative law judge may dismiss an appeal or resolve the appeal adversely to the offending 

party for failure to comply with any of the rules of procedure for appeals.” 

 Because Appellant’s appeal was untimely, this Court does not have jurisdiction over this 

case and the District’s Motion must be granted. See Elam v. S.C. Dep’t of Transp., 361 S.C. 9, 14-

15, 602 S.E.2d 772, 775 (2004) (“The requirement of service of the notice of appeal is 

jurisdictional, i.e., if a party misses the deadline, the appellate court lacks jurisdiction to consider 

the appeal and has no authority or discretion to ‘rescue’ the delinquent party by extending or 

ignoring the deadline for service of the notice.”); SCALC Rule 38. 

 IT IS THEREFORE ORDERED that the Department’s Motion to Dismiss is 

GRANTED, and that this matter is DISMISSED WITH PREJUDICE. 

 AND IT IS SO ORDERED. 

 
 
      ______________________________ 
               Ralph King Anderson, III 
          Chief Administrative Law Judge 
 
February 10, 2022 
Columbia, South Carolina  
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1 

STATE OF SOUTH CAROLINA 

ADMINISTRATIVE LAW COURT 

 

 

Charleston Advancement Academy High School, 

 

Appellant, 

 

  vs. 

 

 

South Carolina Public Charter School District, 

 

Respondent. 

 

 

 

MOTION TO DISMISS 

 

 

DOCKET NO. 21-ALJ-30-0506-AP 

 

 Respondent South Carolina Public Charter School District (“District”) hereby moves to 

dismiss the appeal filed by Appellant Charleston Advancement Academy High School (“School”) 

pursuant to SCALC Rule 38.  The grounds for this motion are that (1) this Court does not have 

jurisdiction to hear an appeal from an order of the Circuit Court and (2) to the extent the Court 

does have jurisdiction, the appeal is untimely because it was filed more than two years after the 

decision by the District that is at issue.  

BACKGROUND 

 Appellant files this appeal “pursuant to an Order by the Honorable Roger M. Young, Sr., 

in the Charleston County Court of Common Pleas dated November 3, 2021.” See Notice of Appeal 

at 1.  The Order by Judge Young dismissed a lawsuit by School against the District. Nonetheless, 

School failed to attach the Order to its Notice of Appeal. It is attached here as Exhibit A. 

The South Carolina Public Charter School District (“District”) was created by the General 

Assembly pursuant to the South Carolina Public Charter Schools Act of 1996, S.C. Code Ann. § 

59-40-10 to -240 (“Charter Act”). The District is governed by a volunteer board of trustees 

constituted of seven members appointed by the Governor with advice and consent of the Senate, 
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one member appointed by the Speaker of the House of Representatives, and one member appointed 

by the President of the Senate. See S.C. Code Ann. § 59-40-230(A).   

Under the Charter Act, an approved charter application and the subsequent contract 

between a charter school and District constitute a contractual agreement between the charter school 

and District. See 59-40-60(A) and (B). Following approval of the Charter, the charter school is a 

public school and nonprofit corporation with a volunteer governing board that is part of the 

District. See S.C. Code Ann. § 59-40-40(2)(a).  

 Charter schools sometimes choose to contract with management companies to provide 

certain services to the school. Section 59-40-60(F)(8) of the Charter Act requires charter schools 

utilizing management companies, known as Education Management Organizations or EMO’s, to 

describe the responsibilities to be fulfilled by the EMO in the school’s charter. Section 59-40-60(C) 

states that “[a] material revision of the terms of the contract between the charter school and the 

sponsor may be made only with the approval of both parties.” 

 In this case, School applied for and was awarded a charter by the District. The charter 

proposed by the School described the responsibilities of an EMO, Acceleration Academies, in the 

operations of the School. Acceleration Academies was so integral to the operation of the School 

that the school was previously known as and identified in its charter as “Charleston Acceleration 

Academy.”1  

After the School operated for approximately a year, the School became dissatisfied with 

the services of the management company and terminated the management contract as of October 

31, 2019. The EMO filed for arbitration alleging wrongful termination on November 3, 2019.  On 

 
1 Charters are public documents and official records of the State of South Carolina. The Court therefore may take 

judicial notice of the contents of the charters, which also were expressly referenced in the Notice of Appeal, the 

attached correspondence, and the Order. 
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November 14, 2019 at a regularly scheduled public meeting, the School requested to amend its 

charter to remove the management company. The District’s Board of Trustees denied the 

amendment request at that time and ruled that the School “must maintain the status quo regarding 

the services provided at the school pending approval by the SCPCSD Board of an amendment that 

(1) addresses each of  the services provided by the EMO in the Charter and (2) submits a security 

plan approved by Trident Tech or makes other facility arrangements.” See Notice of Appeal, p. 6. 

The Board of Trustees ruling was documented, clarified, and reiterated in written correspondence 

to the School dated November 21, 2019, December 2, 2019 and December 5, 2019. Id. at pp. 6 -

16.  

Shortly thereafter, on or about January 23, 2020, the School filed a Complaint against the 

District in the Charleston County Court of Common Pleas seeking an injunction and monetary 

damages. The School maintained uninterrupted operations serving students at all times. By Order 

dated February 26, 2020, attached as Exhibit B, Judge Bentley D. Price denied the School’s 

Motion for Temporary Restraining Order on the basis that the Circuit Court did not have 

jurisdiction. Judge Price ruled, “Section 59-40-90 of the [Charter] Act requires any challenge to a 

final decision of the District be made to the Administrative Law Court.” Order, Ex. B., at Par. 17.2  

On March 16, 2020, the arbitrator found the School wrongfully terminated the EMO’s contract 

and awarded the EMO damages in the amount of $859,142.41. This arbitration award was affirmed 

by the United States District Court for the Western District of North Carolina, the Fourth Circuit 

Court of Appeals, and certiorari was denied by the Supreme Court of the United States. 

The School’s entire lawsuit against the District thereafter was dismissed on the basis of 

exclusive jurisdiction thereafter by Judge Young in the Order attached here as Exhibit A, pursuant 

 
2 The School filed a motion to reconsider this Order, which was denied by Order dated October 25, 2021.  
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to which this appeal was filed. Of note, the District conditionally approved the School’s 

amendment request June 11, 2020 and the conditions were fulfilled by October 2020. 

ARGUMENT 

 This appeal should be dismissed for two reasons. First, this Court does not have jurisdiction 

to hear an appeal from a Circuit Court Order. Second, the School failed to file the appeal within 

the time allowed by statute. 

I. Lack of Jurisdiction 

The Notice of Appeal states that this appeal is filed “pursuant to an Order” dismissing a 

civil lawsuit by the School against the District. Appellant does not have the right to file the appeal 

in this Court. The Administrative Law Court was created by statute as an agency and part of the 

Executive Branch. See S.C. Code Ann. § 1-23-500. It therefore follows that the Administrative 

Law Court is not part of the Judicial Branch, and its scope of review is limited to those matters 

prescribed by statute. See S.C. Code Ann. § 1-23-500. Title 1, Article 5 does not provide any 

authority for the Administrative Law Court to hear an appeal from the dismissal of a civil suit 

pursuant to the Rules of Civil Procedure like that brought by the School here. Therefore, this appeal 

must be dismissed for lack of jurisdiction.  

II. The School failed to file the appeal timely. 

Even if this Court did have jurisdiction, the appeal was not timely. Section 59-40-90 of the 

Charter Act states, “[a] final decision of the school district or a public or independent institution 

of higher learning sponsor may be appealed by any party to the Administrative Law Court as 

provided in Sections 1-23-380(B) and 1-23-600(D).” SCALC Rule 33 provides that the appeal 

must be filed “within thirty (30) days of receipt of the decision from which the appeal is taken.” 

Rule 33(C) further requires the Notice of Appeal to include “a copy of the final decision which is 

the subject of the appeal and the date received.”  
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The Notice of Appeal does not identify any decision of the District which is the subject of 

the appeal and does not identify any date upon which it claims to have received the decision. The 

Notice of Appeal encloses three letters from the District dated from November and December 2019 

and references decisions made by the District in November 2019. The Notice of Appeal, filed two 

years later in December 2021, plainly is untimely if it is these decisions of the District the School 

intends to appeal. 

The School also references the Circuit Court Order dated November 3, 2021. However, the 

Notice of Appeal does not include a copy of this Order or a date of receipt. Most importantly, the 

Circuit Court Order is not a decision of the District, and therefore cannot be the subject of appeal 

or the basis for the determining the timeliness of the appeal. The appeal therefore must be 

dismissed. 

CONCLUSION 

 This appeal should be dismissed because the Administrative Law Court does not 

have jurisdiction to review a Circuit Court Order dismissing a civil lawsuit. Even if the 

Administrative Law Court did have jurisdiction, the appeal was not timely because it was filed 

almost two years after the decision by the District from which it appears the School is attempting 

to appeal. 

 

             

      

[Signature follows on next page] 
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HARRELL MARTIN & PEACE, PA 

  
 By:   

  Erik T. Norton 

  SC Bar No. 73860 
E-Mail: erik@hmp-law.com 

  135 Columbia Avenue 

  Chapin, South Carolina 29036 

 

Attorneys for South Carolina Public Charter School District 

 

Chapin, South Carolina 

January 18, 2022. 
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STATE OF SOUTH CAROLINA ) 

) IN THE COURT OF COMMON PLEAS 
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT 

Charleston Advancement Academy High  ) 
School, ) 

) C.A. No. 2019-CP-10-6592 

Plaintiff, ) 

) 

) 

vs. ) 

) 
South Carolina Public Charter School ) 

District ) 

) 

Defendant.  ) 

______________________________________ ) 

 
This matter is before the Court on Plaintiff’s Motion for Temporary Restraining Order and 

Preliminary Injunction.  A hearing was held on this motion on February 12, 2020 at the Charleston 

County Courthouse.  Both Plaintiff and Defendant were represented by counsel at the hearing.   

After considering the written submissions of the parties and the arguments of counsel, Plaintiff’s 

motion is DENIED for the reasons set forth below. 

LEGAL STANDARD 

The party seeking an injunction has the burden of demonstrating facts and circumstances 

warranting an injunction. Strategic Resources v. Bcs Life Ins. Co., 627 S.E.2d 687, 367 S.C. 540 

(S.C. 2006). The remedy of an injunction is a drastic one and ought to be applied with caution. Id. 

A plaintiff must prove three elements to receive the drastic remedy of a preliminary injunction: 

“(1) he will suffer immediate, irreparable harm without the injunction; (2) he has a likelihood of 

success on the merits; and (3) he has no adequate remedy at law.") Compton v. S.C. Dep't of Corr., 

392 S.C. 361, 365-67, 709 S.E.2d 639, 642 (2011). 

  

[Proposed] ORDER DENYING 

PLAINTIFF’S MOTION FOR 

TRO AND PRELIMINARY 

INJUNCTION 
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FINDINGS OF FACT 

1. Plaintiff Charleston Advancement Academy f/k/a Charleston Acceleration

Academy (“School”) is a charter school authorized by Defendant South Carolina Public Charter 

School District (“District”) pursuant to the South Carolina Public Charter Schools Act of 1996, 

S.C. Code Ann. § 15-40-10 to -240 (the “Act”). 

2. School’s Board voted to terminate the contract with its management company

effective immediately on or about October 31, 2019. 

3. School’s charter required the management company to provide specified

educational and operational services in order to educate students attending School. 

4. School did not notify District or seek District approval for an amendment to the

charter to replace the services provided by management company prior to the School Board’s vote 

to immediately terminate the management company on or about October 31, 2019. 

5. On the District’s November 14, 2019 regularly scheduled meeting of the District

Board of Trustees, School appeared before the District Board of Trustees to seek a charter 

amendment.   

6. The School presented statements to the Board of Trustees in public session and

answered questions posed by the District Board of Trustees.  However, the School did not present 

a complete amended charter removing the management company. 

7. The District Board of Trustees voted to deny the amendment until a complete

charter was presented and required the School to maintain the status quo as it existed as of 

November 14, 2019 until the District Board of Trustees could consider a complete amendment 

request. 
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8. Following the November 14, 2019 District board meeting, the School made several 

changes, including implementation of a new administrative structure, policies and procedures, 

school name, by-laws and other changes to the operations of the school.   

9. The District sent three letters to the School between November 21, 2019 and 

December 5, 2019 notifying the School that the changes it was making violated the District Board’s 

requirement that the School maintain the status quo – compliance with the existing charter – and 

imposed certain sanctions to bring the School into compliance. 

10. By letter dated December 6, 2019, the School asked for a meeting with the District 

Board to discuss these letters, and the District Board granted the School’s request. 

11. During a special-called public meeting on December 13, 2019, the District Board 

heard from the School and affirmed its decision to maintain the status quo until a charter 

amendment was submitted by the School and approved by the District Board. 

12.  Simultaneous with the proceedings between the School and District, the 

management company filed arbitration against the School on or about November 3, 2019.   

13. The School voluntarily appeared in the arbitration. 

14.  The arbitrator ruled on January 6, 2020 that the Parties should maintain the status 

quo, but that the status quo should be maintained as of October 23, 2019, prior to the School’s vote 

to terminate the management contract. 

15. The School filed this action seeking a TRO and Preliminary Injunction seeking to 

enjoin the District from exercising sanctions short of revocation by (1) withholding money from 

the School and (2) exercising control over the School’s contracts and property. 

16. The School held a graduation on December 18, 2019 and continues uninterrupted 

operations at this time. 
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CONCLUSIONS OF LAW 

17. Section 59-40-90 of the Act requires any challenge to a final decision of the 

District be made to the Administrative Law Court.  

18. The Legislature amended the Act in 2006 to remove jurisdiction of appeals from 

sponsor decisions from the Circuit Court to the Administrative Law Court. See 2006 Act No. 274.  

19. School’s requests for injunction challenge decisions made by the District. 

20. Therefore, the Act divests this Court of jurisdiction to decide this motion. 

21. Further, Section 59-40-140 of the Act grants the South Carolina Department of 

Education (“Department”) the authority, through its administrative processes, to determine if the 

District improperly withholds funds from a charter school and fine the District if necessary to 

obtain improperly withheld funds on behalf of a charter school.  The Department did not take any 

administrative action against the District in this case, even though School reported the issue to the 

Department and the Department exercised jurisdiction over the issue. 

22. Even if this Court did have jurisdiction, School failed to meet its burden of proof to 

support its motion.  The School has not shown the lack of an adequate remedy at law, that it is 

likely to succeed on the merits or that it is suffering immediate, irreparable harm.  Strategic 

Resources, 627 S.E.2d at 687, 367 S.C. at 540 (movant for injunctive relief has burden of proving 

stated elements).   

23. First, the School does not allege that the District is withholding any funding at this 

time or is in violation of any Department ruling, instead pointing to the threat that the District 

might do so in the future.  However, as noted above, Section 59-40-140 of the Act specifies a 

statutory remedy for the School if it were to claim the District is withholding funds in violation of 

the Act in the future.   
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24. Moreover, the Act requires the District to “supply” or “provide” funds to the School 

for operations within a specified time, not physically transfer the funds with no oversight or 

restriction.  See S.C. Code Ann. § 59-40-55, -140.  

25. Therefore, because the Department has authority to enforce the Act’s funding 

requirements and the Act does not state funds must be physically transferred by a certain time, the 

School has an adequate remedy at law, is unlikely to succeed on the merits and is not suffering 

irreparable harm. 

26. Second, the Act permits the District to issue sanctions short of revocation for 

violations of the charter or the Act by School.  See S.C. Code Ann. § 59-40-55(B)(8). 

27. The Act requires a charter school to identify management company responsibilities 

in the charter, and therefore requires the charter school to seek a charter amendment if it terminates 

the management company to identify how and by whom those responsibilities previously assigned 

to the management company will be provided.  See S.C. Code Ann. § 59-40-60(F)(8). 

28.  The School violated the Act and its charter by failing to obtain an approved charter 

amendment and approved replacement services prior to termination of the management agreement.   

29. By requiring the School to maintain the status quo as of November 14, 2019, the 

District Board required only that the School comply with the existing, unamended charter until an 

amended charter with appropriate replacement services for students was approved. 

30. The District acted within its statutory authority by issuing sanctions short of 

revocation when the School made changes altering the status quo without identifying approved 

replacement services after November 14, 2019. 

31. The District provided the School notice and the opportunity to be heard at public 

hearings on November 14, 2019 and December 13, 2019, consistent with the requests made by the 

School to amend its charter and for clarification regarding the sanctions issued.  
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32. Section 59-40-90 of the Act provides that a charter school must appeal any final 

decision of the District to the Administrative Law Court.  The School did not file an appeal to the 

Administrative Law Court. 

33. Therefore, because the Act allows the District to issue sanctions short of revocation 

through a specified administrative process including the right to appeal by the School, the School 

is not without an adequate remedy at law, is not likely to succeed on the merits, and is not suffering 

irreparable harm. 

34. Finally, because an injunction is issued at equity, the School must have clean hands 

to obtain injunctive relief.  First Union Nat'l Bank of S.C. v. Soden, 333 S.C. 554, 568, 511 S.E.2d 

372, 379 (Ct. App. 1998). The School does not have clean hands in this case.  The School violated 

the terms of the Act and its charter by terminating the management company without an approved 

amended charter.  The School also did not maintain the status quo as required by the District Board 

and delayed submitting a complete request for an amended charter to the District Board of Trustees 

for at least three months after voting to terminate the management company. 

CONCLUSION 

For all of the foregoing reasons and all reasons stated on the record at the hearing on this 

motion, the School’s motion is denied. 

IT IS SO ORDERED.      
        

       _______________________ 

       Bentley Price 

       Circuit Court Judge 

February ___, 2020 

Charleston, South Carolina.         
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Charleston Common Pleas

Case Caption: Charleston Advancement Academy High School  VS   South Carolina
Public Charter School District

Case Number: 2019CP1006592

Type: Order/Temporary Injunction

IT IS SO ORDERED!

/s Hon. Bentley D. Price, Circuit Judge 2766

Electronically signed on 2020-02-26 10:04:00     page 7 of 7
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STATE OF SOUTH CAROLINA ) 

) IN THE COURT OF COMMON PLEAS 
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT 

Charleston Advancement Academy High  ) 
School, ) 

) C.A. No. 2019-CP-10-6592 

Plaintiff, ) 

) 

) 

vs. ) 

) 
South Carolina Public Charter School ) 

District ) 

) 

Defendant.  ) 

______________________________________ ) 

 
This matter is before the Court on Defendant’s Motion to Dismiss pursuant to S.C. R. Civ. 

P. 12(b)(1), 12(b)(2) and 12(b)(6).  A hearing was held on this motion on October 2, 2021 via 

WebEx.  Both Plaintiff and Defendant were represented by counsel at the hearing. After 

considering the written submissions of the parties and the arguments of counsel, Defendant’s 

Motion is GRANTED for the reasons set forth below. 

LEGAL STANDARD 

“In considering a motion to dismiss a complaint based on a failure to state facts sufficient 

to constitute a cause of action, the trial court must base its ruling solely on allegations set forth in 

the complaint.” Doe v. Marion, 373 S.C. 390, 395, 645 S.E.2d 245, 247 (2007) (citation omitted). 

“The question is whether, in the light most favorable to the plaintiff, and with every doubt resolved 

in his behalf, the complaint states any valid claim for relief.” Id. at 395, 645 S.E.2d at 247–48 

(quoting Gentry v. Yonce, 337 S.C. 1, 5, 522 S.E.2d 137, 139 (1999)).  

The proper procedure for raising lack of jurisdiction is to file a motion to dismiss. Woodard 

v. Westvaco Corp., 319 S.C. 240, 450 S.E.2d 392 (1995). In some circumstances, affidavits and 

ORDER 
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other evidence outside the pleadings may be considered in support of a motion to dismiss based 

on lack of jurisdiction. Swicegood v. Thompson, 431 S.C. 130, 847 S.E.2d 104 (Ct. App. 2020). 

However, in the present case, no affidavits or evidence outside the pleadings is needed. 

DISCUSSION 

Plaintiff Charleston Advancement Academy (“CAA”) is a public charter school. Defendant 

South Carolina Public Charter School District (“District”) is a sponsor of public charter schools. 

As a sponsor, the District granted a charter to CAA to operate as a charter school in South Carolina. 

The operations of CAA and District, and the relationship between them, is governed by the South 

Carolina Public Charter School Act of 1996, S.C. Code Ann. § 59-40-10 to -240 (the “Act”).  

The Act requires the District to monitor and oversee operations of CAA for compliance 

with the Act and other state and federal laws. The Act requires the District to notify CAA of 

noncompliance, require corrective actions, issue sanctions short or revocation or revoke the CAA’s 

charter in certain situations.  

CAA’s Amended Complaint  asserts three causes of action against the District: (1) Breach 

of Contract; (2) Violation of Due Process; and (3) Declaratory Judgment. CAA alleges it incurred 

damages because the District made rulings against it that infringed on its authority to terminate a 

private management company with whom it contracted. The District asserts that the Act does not 

provide this Court jurisdiction over Plaintiff’s claims. By prior Order, this Court denied Plaintiff’s 

Motion for Temporary Restraining Order based on lack of jurisdiction. While the Order denying 

the Motion for Temporary Restraining Order is not binding in this circumstance, at least part of 

the reasoning in the Order is persuasive and equally applicable at the motion to dismiss stage. 

Four sections of the Act bear directly upon District’s argument. First, Section 59-40-90 

provides that a charter school may challenge any final decision of the District in the Administrative 
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Law Court. Second,  Section 59-40-40(4) defines sponsors like the District as “Local Education 

Agencies” or “LEAs,” which are subject to oversight and authority of the State Educational 

Agency, the South Carolina Department of Education. See, generally, 34 CFR 76; 34 CFR 81. 

Third, Section 59-40-140 provides authority for the South Carolina Department of Education to 

fine District in certain circumstances if it withholds funds from a charter school. Fourth, Section 

59-40-190(C) states that the District is immune from civil liability “with respect to all activities

related to the charter school they sponsor.” 

The four sections of the Act cited above preclude any possibility of jurisdiction in this 

Court. Section 59-40-90 provides exclusive jurisdiction to the Administrative Law Court for any 

challenge to a sponsor’s final decision by a charter school. Further, actions by the sponsor that are 

subject to federal grants or administrative processes of the State Department of Education are 

subject to the State Department of Education adjudicative processes, which would not be subject 

to challenge in this Court. Finally, the Act’s provisions immunizing sponsors from civil liability 

further indicate the Legislature’s intent to prevent sponsors like the District from being sued in 

civil court.  

Therefore, I find that this Court lacks jurisdiction over the subject matter at issue in 

Plaintiff’s complaint.  Because I find the Court does not have jurisdiction, the Court does not need 

to address the remaining grounds asserted in the Motion to Dismiss. 

CONCLUSION 

For all of the foregoing reasons and all reasons stated on the record at the hearing on this 

motion, the District’s motion is GRANTED, and Plaintiff’s Amended Complaint is DISMISSED. 
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IT IS SO ORDERED. 

_______________________ 

Roger M. Young, Sr. 

Circuit Court Judge 

Ninth Judicial Circuit 

November ___, 2021. 

Charleston, South Carolina. 
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Charleston Common Pleas

Case Caption: Charleston Advancement Academy High School  VS   South Carolina
Public Charter School District

Case Number: 2019CP1006592

Type: Order/Dismissal

It is so ordered.

/s Roger M. Young, Sr. S.C. Circuit Judge 2134

Electronically signed on 2021-11-03 11:47:30     page 5 of 5
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STATE OF SOUTH CAROLINA 

ADMINISTRATIVE LAW COURT 

Charleston Advancement Academy High School, 

Appellant, 

vs. 

South Carolina Public Charter School District, 

Respondent. 

REPLY IN SUPPORT OF 

MOTION TO DISMISS 

DOCKET NO. 21-ALJ-30-0506-AP 

Respondent South Carolina Public Charter School District (“District”) hereby submits its 

reply to Appellant’s response to the Motion to Dismiss. The arguments of Appellant Charleston 

Advancement Academy High School (“CAA”) fail because (1) the appeal is untimely pursuant to 

statute, which cannot be extended, and (2) waiting to file in the Administrative Law Court until 

after losing in the Circuit Court is not good cause. 

REPLY TO PROCEDURAL AND FACTUAL BACKGROUND 

While the District disagrees with some of the Procedural and Factual Background section 

in the Response filed by CAA, the relevant facts for purposes of this motion are not disputed, as 

explained below.  

REPLY TO ARGUMENT 

Clarified abandoned its appeal of the Circuit Court Order before this Court. See Notice of 

Appeal at 1 (Appellant files this appeal “pursuant to an Order by the Honorable Roger M. Young, 

Sr., in the Charleston County Court of Common Pleas dated November 3, 2021”) cf. Response at 

5 (“…CAA is not asking this Court to review the Circuit Court’s Order granting the District’s 

Motion to Dismiss). Therefore, the only remaining issue for the motion to dismiss is timeliness of 
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the appeal. 

CAA argues that it is appealing decisions made by the District at is November 14, 2019 

and a December 20, 2019 special-called board meeting (“Board Decisions”). See Response at 3. 

CAA admits that it has filed this appeal more than thirty days after the Board Decisions. See 

Response at 6. Instead, CAA wrongly argues this Court should excuse its filing of this appeal 

approximately two years after the statutory deadline to do so based on alleged good cause. This 

argument should be rejected. 

I. The statutory deadline for CAA to file the appeal cannot be extended.

The deadline for CAA to appeal this matter is set by statute, not by ALC Court Rule. 

CAA wholly ignores the statute in its response. See Response at 6.  

The South Carolina Public Charter Schools Act of 1996 (“the Act”), S.C. Code Ann. § 59-

40-10 to -230, governs the relationship between CAA and the District. The Act allows for a limited

scope of review by the Administrative Law Court of decisions by sponsors like the District. Section 

59-40-90 of the Charter Act allows the charter school to appeal a “final decision” of the charter

school sponsor, like the District in this case, to the Administrative Law Court as provided in 

Sections 1-23-380.  

Pursuant to Section 1-23-380, the appeal must be filed “within thirty days after the final 

decision of the agency”, and it does not provide any exceptions to this timeline. In fact, the timeline 

is jurisdictional because filing the Notice of Appeal within thirty days initiates the action in the 

Administrative Law Court: “[p]roceedings for review are instituted by serving and filing notice of 

appeal as provided in the South Carolina Appellate Court Rules within thirty days after the final 

decision of the agency.” S.C. Code Ann. § 1-23-380(1); see also Hampton Cnty. Sch. Dist. Two vs. 

S.C. Public Charter Sch. Dist., 2012 WL 10862439 (Ct. App. 2012) (unpublished per curiam)
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(dismissing appeal against District as untimely) (attached as Exhibit A). 

The only authority cited by CAA in support of its request for an exception to the filing 

deadline is SCALC Rule 3(B), which allows the administrative law judge to extend or shorten the 

time to take any action, “except as otherwise provided by rule or law.” In the case of the filing 

deadline, South Carolina statute provides otherwise and the deadline for filing the initial appeal 

may not be extended.  

Therefore, this action must be dismissed for lack of subject matter jurisdiction. 

II. Even if CAA could request to extend the filing deadline, it has failed to show

good cause for missing the deadline.

As explained in Part I, the filing deadline for appeals in the ALC set by statute cannot be 

extended. However, even if it could, it should not be in this case. CAA asserts in its response that 

it missed the deadline for three reasons. None of these reasons constitute good cause.  

The first reason CAA gives for missing the deadline is that it claims the District did not 

provide the required written notice pursuant to Section 1-23-350. Response at 6. However, CAA 

is wrong as both a matter of fact and law about receiving notice. Section 1-23-350, which applies 

only to contested cases unlike the matter on appeal, does not require a written final decision - it 

plainly states the final decision “shall be in writing or stated in the record.” Further, the District 

provided adequate written notice of its decisions. CAA even attached the written notice of the 

decisions from December 2019 to the Notice of Appeal. The South Carolina Supreme Court 

previously has found letters like those sent to CAA sufficient notice of the decision. See Cox v. 

County of Florence, 337 S.C. 340, 523 S.E.2d 776 (1999) (letter from county attorney to appellant 

sufficient notice to trigger thirty-day period under Section 1-23-380). CAA knew about the 

decisions; it just filed its action within the timeline in the wrong court. 

In fact, filing in the wrong court is the basis for CAA’s second and third excuses for filing 
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the appeal two years late. CAA says the second reason it did not file the appeal in 2019 is that the 

Act “does not confer exclusive jurisdiction of all matters that may arise between a charter school 

and its sponsor to the Administrative Law Court.” Response at 6. In other words, CAA thought it 

had a choice regarding the court, and it chose the Circuit Court. Strategic legal choices are not 

good cause for missing a filing deadline, especially where no filing deadline exists in the other 

potential court except the statute of limitations.  

CAA’s third reason for missing the deadline is no different - it incorrectly thought it could 

gain relief in the Circuit Court it could not obtain in the ALC. Importantly, though, CAA 

acknowledges it could have filed in both Circuit Court and the ALC. Indeed, it has filed two actions 

now in this Court and the Court of Appeals, but only after the Circuit Court dismissed its action 

and it appealed the arbitration award against it unsuccessfully all the way to the United State 

Supreme Court. CAA clearly had the capacity to file two distinct actions in the Circuit Court and 

ALC in 2019 if it had wanted to, just as it has done in 2022. 

Perhaps most importantly, CAA knew shortly after it filed its Circuit Court action that the 

Circuit Court did not have jurisdiction. In the Procedural History set forth in the Response, CAA 

omits that it filed a Motion for Temporary Restraining Order and Preliminary Injunction along 

with its Complaint in December 2019. By Order dated February 26, 2020, attached to the Motion 

to Dismiss as Exhibit B, the Circuit Court denied CAA’s motion for several reasons, including lack 

of jurisdiction. The Order includes the following Conclusions of Law: 

17. Section 59-40-90 of the Act requires any challenge

to a final decision of the District to be made to the Administrative 

Law Court. 

18. The Legislature amended the Act in 2006 to remove

jurisdiction of appeals from sponsor decisions from the Circuit 

Court to the Administrative Law Court. See 2006 Act. No. 274. 

19. School’s requests for injunction challenge decisions
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made by the District. 

20. Therefore, the Act divests this Court of jurisdiction

to decide this motion.    

Order at 5-6. The Order also contained the following Conclusions of Law: 

31. The District provided the School notice and

opportunity to be heard at public hearings on November 14, 2019 

and December 13, 2019, consistent with the requests made by the 

School to amend its charter and for clarification regarding the 

sanctions issued. 

32. Section 59-40-90 of the Act provides that a charter

school must appeal any final decision of the District to the 

Administrative Law Court. The School did not file an appeal to the 

Administrative Law Court. 

33. Therefore, because the Act allows the District to

issue sanctions short of revocation through a specified 

administrative process including the right to appeal by the School, 

the School is not without an adequate remedy at law, is not likely to 

succeed on the merits, and is not suffering irreparable harm. 

Order at 5-6. 

Therefore, CAA was aware of the Circuit Court ruling that it did not have jurisdiction as 

of February 26, 2020, at the latest. CAA does not even attempt to offer good cause for why it would 

wait to file this appeal two years after the TRO Order expressly finding the appeal should be filed 

in the ALC. Even if the deadline to file appeal could be waived, CAA simply has no good cause 

for missing the appeal deadline by two years. 

CONCLUSION 

This appeal should be dismissed because CAA failed to timely file the appeal. 

[Signature follows on next page] 
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HARRELL MARTIN & PEACE, PA 

By: /s Erik T. Norton 

Erik T. Norton 

SC Bar No. 73860 
E-Mail: erik@hmp-law.com

135 Columbia Avenue 

Chapin, South Carolina 29036 

Attorneys for South Carolina Public Charter School District 

Chapin, South Carolina 

February 4, 2022. 
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Opinion

PER CURIAM.

*1  Hampton County School District Two (the District)
appeals an order from the Administrative Law Court (ALC)
dismissing its appeal from the South Carolina Public Charter
School District Board of Trustees' (the Board's) approval
of Virgin Johnson Academy of Excellence's charter school
application. The District now argues the ALC erred in (1)
dismissing its appeal for failing to timely file its notice of
appeal and (2) finding the District had a duty to present
evidence of adverse impact to its district caused by granting
the application prior to the Board's decision. We reverse and

remand 1  pursuant to Rule 220(b), SCACR, and the following
authorities:

1. As to whether the ALC erred in dismissing the
District's appeal as untimely: S.C.Code Ann. § 1–23–
600(D) (Supp.2011) (“[The ALC] also shall preside over
all appeals from final decisions of contested cases pursuant
to the Administrative Procedures Act....”); S.C.Code Ann.
§ 1–23–600(E) (Supp.2011) (“Review by [the ALC] of a
final decision in a contested case, heard in the appellate
jurisdiction of the [ALC], must be in the same manner
as prescribed in Section 1–23–380 for judicial review of
final agency decisions with the [ALC] exercising the same
authority as the court of appeals....”); S.C.Code Ann. § 1–23–
380(1) (Supp.2011) (“Proceedings for review are instituted
by serving and filing notice of appeal as provided in the
South Carolina Appellate Court Rules within thirty days
after the final decision of the agency....”); Rule 203(b)(6),
SCACR (providing that a notice of appeal from an order
of an ALC or administrative tribunal shall be served within
thirty days “after receipt of the decision ” (emphasis added));
Hamm v. S.C. Pub. Serv. Comm'n, 287 S.C. 180, 181–82,
336 S.E.2d 470, 471 (1985) (holding that despite section
1–23–380's language suggesting the thirty days to appeal
runs from the date an agency made its decision, an appellant
actually has “thirty days after notice of a decision to bring
an appeal”); Cox v. Cnty. of Florence, 337 S.C. 340, 344,
523 S.E.2d 776, 778 (1999) (finding a letter addressed to
appellants informing them of the agency's decision triggered
the beginning of appellants' thirty days to petition the
court for review pursuant to section 1–23–380); McLeod v.
Starnes, 396 S.C. 647, 660, 723 S.E.2d 198, 205 (2012)
(“The legislature is presumed to be aware of [the court's]
interpretation of its statutes.” (quoting Wigfall v. Tideland
Utils., Inc., 354 S.C. 100, 111, 580 S.E.2d 100, 105 (2003))
(internal quotation marks omitted)).

2. Because this case was dismissed on procedural grounds
and we are remanding this case for a ruling on the merits, we
need not address whether the District had a duty to present
evidence of adverse impact prior to the Board's decision. See
Futch v. McAllister Towing of Georgetown, Inc., 335 S.C. 598,
613, 518 S.E.2d 591, 598 (1999) (stating when one issue is
dispositive of a case, the appellate court need not address any
remaining issues).

*2  REVERSED AND REMANDED.

FEW, C.J., and HUFF and SHORT, JJ., concur.

EXHIBIT A
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Footnotes

1 We decide this case without oral argument pursuant to Rule 215, SCACR.
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