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CERTIFICATION OF COUNSEL

Counsel for Petitioner certifies that the Petition to Reinstate/File Out of Time was
made and finally ruled on by the Court of Appeals by Order dated June 21, 2023.

QUESTIONS PRESENTED

L Did the Court of Appeals abuse its discretion by reflexively refusing to
reinstate this appeal and consider Petitioner’s Request for Rehearing on the
merits where Petitioner has shown good cause to reinstate the appeal after
mistakenly calendaring the wrong due date for the Request for Rehearing, the
opposing party could not have been prejudiced by the 21 day delay in the
filing of the Request for Rehearing or the granting of the motion, and
Petitioner has already submitted the Request for Rehearing?

STATEMENT OF THE CASE AND FACTS

Following Petitioner Marquez D. Glenn’s (“Petitioner” or “Glenn”) prior
successful appeal to the South Carolina Supreme Court, which reversed and remanded
this case to the circuit court for reconsideration of Glenn’s Motion for Immunity pursuant

to S.C. Code Ann. §§ 16-11-450(A) and 16-11-440, this is the second appeal resulting

from the trial court’s denial of immunity to Petitioner. As of August 17, this case will
have been on appeal for all but five (5) months of the last eight (8) years—during all of
which undersigned counsel has continued to represent Petitioner on a pro bono basis
because of my belief in Petitioner’s case.

After ultimately denying the State’s request for rehearing of the Supreme Court’s
December 18, 2019 Opinion, this case was finally remanded to the circuit court on March
12, 2020. Due to the passage of time, Judge John C. Hayes (“Judge Hayes”), the original
trial judge, was not able to preside over the reconsideration of Glenn’s Motion for

Immunity, which resulted in Judge Letitia Verdin (“Judge Verdin”) agreeing to hear the
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Motion in his stead. In addition to Judge Hayes not being able to preside, the state of the
COVID-19 pandemic in March 2020 rendered it impossible to conduct a new evidentiary
hearing in connection with the Motion for Immunity. As such, to expedite reconsideration
of the Motion for Immunity, Judge Verdin, after review of the original hearing transcript
and consultation with counsel for the State and Glenn, indicated that, in conjunction with
argumentation by the parties, she felt able to rule from the original transcript. Thereafter,
Judge Verdin filed an Order denying immunity on June 15, 2020. Appellant received
written notice of entry of this order on July 6, 2020. Appellant timely filed a motion
pursuant to Rule 29(a), SCRCrimP, requesting reconsideration of various points of law
and fact, which was denied on July 28, 2020. Appellant received written notice of entry
of this order on August 5, 2020. Appellant’s Notice of Appeal was properly and timely
filed and served upon all parties of interest in this matter on August 13, 2020.

Ultimately Petitioner’s Final Brief was timely filed with the Court of Appeals on
June 17, 2021. Unfortunately due to the impact that the pandemic had on the judicial
system and community throughout South Carolina, this honorable Court was not able to
consider Appellant’s case until the February 2023 term after which the Court issued an
unpublished opinion affirming the trial court on March 1, 2023. Accordingly, the correct
due date for Petitioner’s Request for Rehearing was March 16, 2023.

Regrettably, due to mistake on the part of undersigned counsel, whether through
an overzealous email filter or computer operator, i.e., Undersigned Counsel, error,
Undersigned Counsel did not receive the email that the Court sent out on March 1, 2023

serving the Court’s unpublished opinion, and as such was unaware of the Court’s decision
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until March 20, 2023. Accordingly, upon receiving correspondence from the Court on
March 20, 2023 and seeing for the first time the opinion of the Court affirming the
decision of the trial court, Undersigned Counsel incorrectly assumed the March 20
correspondence was the original notice of the decision and dove into analysis of the
opinion and crafting with particularity the meritorious points that I believe have been
overlooked and misapprehended. In my haste to dig into the substance of the Request for
Rehearing, Undersigned Counsel mistakenly believed the due date for the Request for
Rehearing was April 5, 2023—which is in fact the date Appellant’s Request for
Rehearing was filed and served.

Undersigned Counsel was actually unaware of the error concerning the deadline
for the filing of the Request for Rehearing until after Undersigned Counsel filed
Petitioner’s Request for Rehearing when correspondence was received from the Court on
April 13, 2023, at which time Undersigned Counsel immediately called the Clerk of
Court’s Office for the Court of Appeals and spoke with Ms. Jacklyn Orr about the
situation. Ms. Orr confirmed an email was sent to Undersigned Counsel on March 1,
2023 and Undersigned Counsel after speaking with Ms. Orr was eventually able to locate
the March 1, 2023 email. Because Undersigned Counsel was unaware of his mistake until
after deadline for filing of the request for rehearing had passed, Undersigned Counsel was
unable to request an extension of the deadline for the filing of the request for rehearing in

advance thereof.
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After speaking with Ms. Orr and Counsel for the State, William Blitch, on April
13, 2023, Undersigned Counsel moved on April 14 to reinstate this appeal by Requesting
to Recall the Remittitur and to file the Request for Rehearing out of time.

In the motion to reinstate the appeal through recall of the remittitur and
acceptance of the already filed Request for Rehearing, undersigned counsel apologized
for the delay and endeavored to tactfully explain that the inadvertent mistake was a result
of my wife and I going through IVF and the loss of multiple pregnancies this year,
including one in February, which has in all honesty been emotionally devastating and
quite frankly debilitating. In addition to the compounding emotional toll associated with
the loss of multiple pregnancies, due to the immunosuppressant drugs that IVF requires,
both my wife and I have been working from home during this period to avoid exposing
my wife to COVID-19 or other illnesses and jeopardizing our IVF efforts—a fact which
Undersigned Counsel further acknowledged likely contributed to my inadvertent
oversight as to the deadline for the filing of the request for rehearing.

On June 21, 2023, two months and eight days after Petitioner filed the motion to
reinstate this appeal, Petitioner received an email with a one-page order denying the
motion to reinstate the appeal and to consider the merits of Petitioner’s already filed
Request for Rehearing.

Petitioner now timely files the Petition for Writ of Certiorari to the Supreme

Court.
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ARGUMENT
L. The Court of Appeals abused its discretion by reflexively refusing to reinstate
this appeal and consider Petitioner’s Request for Rehearing on the merits
where Petitioner has shown good cause to reinstate the appeal after
mistakenly calendaring the wrong due date for the Request for Rehearing,
the opposing party could not have been prejudiced by the 21 day delay in the
filing of the Request for Rehearing or the granting of the motion, and
Petitioner has already submitted the Request for Rehearing
Although the service of the notice of appeal is jurisdictional, other deadlines for
appellate fillings and perfecting an appeal before the Court of Appeals or Supreme Court
are not jurisdictional. State v. Scott, 351 S.C. 584, 587, 571 S.E.2d 700 (2002); cf. Mears
v. Mears, 287 S.C. 168, 337 S.E.2d 206 (1985) (service, but not filing, of notice of appeal
is jurisdictional requirement for appellate court and appellate court may not extend the
time for doing it); Rule 263(b), SCACR (“time prescribed by these Rules for performing
any act except the time for serving the notice of appeal under Rules 203 and 243 may be
extended or shortened by the appellate court, or by any judge or justice thereof™).
Accordingly, the requirements of Rule 221 concerning rehearings and remittitur
are not jurisdictional in nature and the times prescribed therein, and specifically the
fifteen (15) day deadline for filing of a petition for rehearing, can be extended by the the
Court. Contrary to the “very strong showing” standard the Court of Appeals applied to
Petitioner’s request to reinstate this appeal through recall of the remittitur, the Court is
free upon a showing of “good cause” to reinstate an appeal that has been involuntarily
dismissed for failure to comply with the South Carolina Appellate Court Rules. See State

v. Glenn, S.C. Ct. App. Order dated June 21, 2023 (quoting State v. Keels, 39 S.C. 553,

17 S.E. 802 (1893)); Rule 260, SCACR (“Whenever it appears that an appellant or a
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petitioner has failed to comply with the requirements of these Rules, the clerk shall issue
an order of dismissal...A case shall not be reinstated except by leave of the court, upon
good cause shown, after notice to all parties.””). The “good cause” standard for relief is
further consistent with the S.C. Code Ann. § 18-1-100 that provides that “[w]hen a party
shall give, in good faith, notice of appeal from a judgment or order and shall omit,
through mistake, to do any other act necessary to perfect the appeal or to stay proceedings
the court may permit an amendment on such terms as may be just,” and the “rule” laid

down by the Supreme Court in Crosswell v. Conn. Indem. Ass’n, 49 S.C. 374, 377, 27

S.E. 388, 389 (1897), a case in which the Court granted a motion to reinstate an appeal
where the appeal had been properly dismissed by the clerk for failure to timely file the

99 ¢

return and appellant’s counsel, through “honest mistake,” “only discovered their mistake,
by accident, after this appeal had been dismissed by the clerk....”

Based on the precursor to S.C. Code Ann. § 18-1-100,! the Supreme Court in
Crosswell held that “[t]he statutes provide, that when an appeal has been taken, and due
notice thereof has been given within the time prescribed by law, this Court may, in its
discretion, and upon such terms as may be just, relieve a party from the consequences of

any omission in taking any subsequent step necessary to perfect an appeal, arising from

mistake or inadvertence.” Id. (emphasis added). The Crosswell Court further expressly

I Section 349 of the Code of Procedure of 1894 is the precursor to what is now S.C. Code
Ann. § 18-1-100 and provided that “[w]hen any party shall omit, through mistake or
inadvertence, to do any act or acts necessary to perfect an appeal, or to stay a proceeding,
the Supreme Court may, in their discretion, permit such act or acts to be done at any time
to perfect the appeal on such terms as may be just, provided that the Court shall be
satisfied that the appeal was taken bona fide, and provided that notice of the same was
given as now required by law.”
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rebuked prior cases where an appellant had “been held to strict compliance with the rule
of Court” on the grounds that those refusals to reinstate an appeal failed to pay “due
regard...to the liberal provisions contained in the [precursor to S.C. Code Ann. §
18-1-100], which manifest a disposition on the part of the law-making power that a party
shall not be deprived of the important right of appeal by reason of some mistake or
inadvertence in taking some step necessary to perfect his appeal, after he has given due
notice of his intention to appeal.” Id. To protect the important right of appeal from
deprivation through mistake or inadvertence, the Crosswell Court “determined to lay
down a rule for the guidance of the bar, which will carry out what we understand to be
the true intent and spirit of the legislation upon the subject.” Id. The Court expressly
provided that the rule may be stated as follows:

Whenever this Court is satisfied, from the showing made, that a party has,

in good faith, given due notice of his intention to appeal within the time

prescribed by law, and has, through an honest mistake, either of law or

fact, or through excusable inadvertence, or from sickness or other cause

beyond his control, has omitted to take some step necessary to perfect his

appeal, this Court will relieve the party from the effect of such omission,

upon such terms as may seem to the Court to be just under the

circumstances of the case. But, in doing so, care will be taken to prevent,

as far as possible, any injury, by delay or otherwise, to the respondent,

whose rights are as much entitled .to be respected as are those of the

appellant.
Id. at 377-78, 27 S.E. at 389. Given the substantive similarity of S.C. Code Ann. §
18-1-100 to its longstanding precursors, Section 18-1-100 should still be interpreted in
accordance with the Supreme Court’s ruling in Crosswell to allow relief to appellants

from good faith mistakes that would otherwise act as a waiver of the right to the

determination of a properly noticed appeal on its merits.
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The rule laid down by the Crosswell Court in 1897 is entirely consistent with two
recent decisions reinstating appeals based on good faith calendaring errors: Jordan v.

Hartford Fin. Grp., Inc., 435 S.C. 501, 868 S.E.2d 400 (Ct. App. 2021), in which the

Court of Appeals held that “[t]he touchstone here is good cause, a standard designed to
excuse honest, harmless human mistakes so a case may be judged on its merits rather

than its missteps.,” and Morris v. BB&T Corp., Op. No. 28131 (S.C. Sup. Ct. filed Jan.

25, 2023) (Howard Adv. Sh. No. 4 at 13, 15), in which the Supreme Court expressly
adopted the reasoning for reinstatement of an appeal explained by the Court of Appeals in

Jordan. Jordan, 435 S.C. at 505, 868 S.E.2d at 403 (“The good cause standard exists to

ensure the interests of justice are protected even when a party missteps, so a harmless
procedural foot fault does not spring a trap door that mindlessly jettisons innocent parties
out of court, regardless of the circumstances.”). Specifically, “[t]hese cases recognize, as
we do again today, that the practice of law is challenging enough without having to
endure the overbearing enforcement of technicalities when prejudice is absent from the

scene.” Jordan, 435 S.C. at 506, 868 S.E.2d at 403 (citing Mictronics, Inc. v. S.C. Dep't of

Rev., 345 S.C. 506, 511, 548 S.E.2d 223, 226 (Ct. App. 2001) and Columbia Pools, Inc. v.

Galvin, 288 S.C. 59, 61, 339 S.E.2d 524, 525 (Ct. App. 1986) and noting that although
some decisions have refused to find good cause to set aside a default due to a party

29 ¢c.

lawyer’s neglect concerning “time-triggering paperwork,” “those cases dealt with degrees

of carelessness and periods of inattention far greater than we have here, and none tossed a

party out of court for not timely filing a brief at a later stage of a perfected case.”)

(emphasis added).
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Of particular note in Crosswell, Jordan, Morris, and other cases in which the

courts have granted relief from good faith mistakes on the grounds of good cause is the
common thread that “prejudice is absent from the scene.” Jordan, 435 S.C. at 506, 868
S.E.2d at 403. This lack of prejudice is in fact what appears to distinguish cases in which
“good cause” is sufficient to obtain relief from a good faith mistake and State v. Keels, 39

S.C. 553, 17 S.E. 802 (1893) and State v. Barnes, 413 S.C. 1, 774 S.E.2d 454 (2015) in

which the courts stated that a “very strong showing” would be required to recall a

remittitur. From the opinions in Keels and Barnes, it is apparent that the remittitur after

being sent down had been “acted upon by [the trial] court,” which certainly would have

caused prejudice and justified a “very strong showing” to justify recall of remittitur.

Keels, 39 S.C. at 554; 17 S.E. at 802 (emphasis in original); Barnes, 413 S.C. at 4, 7, 774

S.E.2d at 456, 457 (citing the “very strong showing” language from Keels in refusing to
recall the remittitur of a first appeal after the Supreme Court "decided the appeal on its
merits, and properly returned the remittitur to the circuit court" and the parties and the
trial court had begun the process of retrial, which ultimately resulted in the State’s
attempt to recall the remittitur, reinstate defendant’s conviction, and have the appellate

courts “review the issues raised but not reached in the first appeal”); see also McKenzie

v. Sifford, 52 S.C. 394 (1898) (refusing to “recall the remittitur sent down nearly a year
ago, under which a new trial has been had in the Circuit Court, a judgment rendered, and
an appeal taken from such judgment, for the purpose of allowing the plaintiff to file a
petition for a rehearing of the appeal from the judgment of Judge Brnest Gary, long after

that judgment had been reversed and a new trial ordered, which has been had. Such a
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proposition, to say the least of it, is very unusual — not to say extraordinary’); State v.
Merriman, 35 S.C. 607, 14 S. E. 394, 395 (1892) (“The court are unanimously of the
opinion, and it is so adjudged, that the remittitur of this court having been duly sent to the

circuit court, under the seal of this court, and the circuit court having already acted in

carrying out the mandate thereof, in reassigning a day for the execution of the sentence

before imposed, it is now too late to make this motion.”) (emphasis added).

Implicit in both Keels and Barnes is also the fact that in both cases the remittitur
had been sent down after “judgment” by the court of last resort, the Supreme Court, and
thus the Court’s requirement of a “very strong showing” to recall remittitur is logical
given that a final decision on the merits has been made by the ultimate authority and thus
there are very limited justifications for disturbing the judgment of the Court. Conversely,
were remittitur from the Court of Appeals is sent on the basis of a good faith mistake by
appellate counsel in the absence of prejudice to the opposing party, the justification for
requiring a “very strong showing” to recall remittitur is absent and the policy in favor of

deciding cases on the merits must prevail in the interest of justice. Tribble v. Poore, 28

S.C. 565, 571-72, 6 S.E. 577, 581 (1888) (differentiating between a case in which a
motion to dismiss an appeal was heard, granted, and an order of the court to that effect
was entered and a case in which the “court had not heard or determined any question
when the motion [to reinstate pursuant to the precursor to S.C. Code Ann. § 18-1-100]
now before us was presented” and holding that in cases in the latter category a motion to
reinstate an appeal based on an honest mistake can be entertained after dismissal and, in

the discretion of the Court, be granted).
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The Barnes Court also noted that it was not aware of any authority recalling
remittitur based on “post-remittitur conduct by a party,” e.g., defendant requesting
representation by counsel after a successful appeal on the grounds that the defendant was
denied the right to represent himself. 413 S.C. 1, 774 S.E.2d 454. This point is
inapplicable to this request to reinstate this appeal as the good faith calendaring error
occurred prior to the remittitur. Moreover, the ability to grant the requested relief is
specifically acknowledged and exercised by the Supreme Court in Tribble, 28 S.C. at
569-70, 6 S.E. at 580, in which the Court rejected the proposition that the precursor to
S.C. Code Ann. § 18-1-100 could not be used to grant relief after an appeal had been
dismissed due to an “honest mistake,” stating:

It 1s, however, ingeniously contended on the part of the respondent, that
the appellant is not entitled to relief under the provisions of the act of
1880, because that act applies only to cases in which an appeal is pending,
and as this appeal can no longer be regarded as pending after it has been
dismissed by the clerk, the act cannot apply. We do not so construe that
act. The word “pending” does not appear in the act, and its manifest
purpose was to enable a party, who had given notice of appeal within the
prescribed time, and who had failed to comply with some other technical
requirement, which, under the provisions of the statutes regulating
appeals, would operate as a waiver or abandonment of his appeal, to
obtain relief from the effects of such failure, so as “to facilitate appeals”
and prevent a defeat of justice by the operation of some merely technical
requirement. Accordingly this court has uniformly held that where a party
has, in good faith, given due notice of appeal, he may, upon a proper
showing for the purpose, obtain relief from the effects of any other default,
and this court has, in numerous cases, entertained and granted motions to
reinstate appeals dismissed by the clerk, even where the clerk has
committed no error of law in so doing, because that, as it seemed to us,
was-the main object of the act of 1880. It will be observed...that the act of
1880...confers upon the Supreme Court...the power to permit a party who
‘shall omit, through mistake or inadvertence, to do any act or acts
necessary to perfect an appeal,’ to do such act or acts at any time, provided
the notice of appeal has been given in due time. It seems to us clear,
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therefore, that this court is invested with full power to entertain this

motion, at this time, and grant the relief asked for, provided a proper

showing for that purpose is made, which, as we have said above, we think

has been done.

(Emphasis in original).

Based on the foregoing case law, the plain language of S.C. Code Ann. §
18-1-100, and the fact that this appeal has been properly noticed not once, but twice, the
Court of Appeals erred in holding that an attorney who, while currently dealing with the
loss of multiple IVF pregnancies, made a good faith and honest mistake in calendaring
the deadline for the filing of a Request for Rehearing to the Court of Appeals failed to
establish sufficient cause to reinstate an appeal that is about to enter its eighth year.
Crosswell, 49 S.C. at 377-78, 27 S.E. at 389 (“Whenever this Court is satisfied, from the
showing made, that a party has, in good faith, given due notice of his intention to appeal

within the time prescribed by law, and has, through an honest mistake, either of law or

fact, or through excusable inadvertence, or from sickness or other cause beyond his

control, has omitted to take some step necessary to perfect his appeal, this Court will
relieve the party from the effect of such omission, upon such terms as may seem to the
Court to be just under the circumstances of the case.) (emphasis added). Moreover,
reinstatement of the appeal to allow a determination on the merits is clearly in the interest
of justice given that Undersigned Counsel’s good faith mistake caused a delay of a mere
twenty-one (21) days in an almost eight (8) year old appeal and as such could not have
caused any prejudice to the State. Further, granting of the motion to reinstate this appeal

through recall of the remittitur and consideration of the Request for Rehearing on the
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merits will not cause the State to suffer any prejudice other than having to prove his case
on the merits, which is not the type of prejudice contemplated by Rule 55(c). See Patton
v. Miller, 804 S.E.2d 252, 262-63, 420 S.C. 471, 491-92 (2017) (discussing similar
prejudice standard under Rule 15 and holding that the “prejudice contemplated in Rule 15
is not that the non-moving party is forced to defend the merits of a valid claim”).
Prejudice as contemplated to prohibit the grant of relief from default is some result
flowing from the relief from default that puts the non-moving party at a disadvantage
pursuing its case on the merits, which disadvantage the party would not have otherwise
faced See Id. Given that no such barriers have arisen as a result of the twenty-one day
delay in the filing of the Request for Rehearing or will arise from recall of the remittitur,
justice dictates that Petitioner be granted relief so that this matter may be decided upon
the merits as opposed to mere technicalities.

Undersigned Counsel submits that he has shown good cause to reinstate the
appeal for consideration of the Request for Rehearing on its merits. Undersigned Counsel
has candidly admitted that as a result of the emotionally devastating loss of multiple IVF
pregnancies he calendared the wrong due date for the request for rehearing, which
resulted in the missing of a non-jurisdictional deadline and a slight delay that prejudiced
no one. Undersigned Counsel has already filed the Request for Rehearing with the Court
of Appeals twenty-one days after the original due date of March 15, 2023. If it is the
Court of Appeals position that a single, non-jurisdictional calendaring mistake that results
in a twenty-one (21) day delay in the course of an eight (8) year appeal is a death

sentence for an appeal, Undersigned Counsel respectfully submits that such a position is
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arbitrary and an abuse of discretion in conflict with the Court of Appeals own holding in
Jordan that expressly acknowledged that “the practice of law is challenging enough
without having to endure the overbearing enforcement of technicalities when prejudice is
absent from the scene.” Jordan, 435 S.C. at 506, 868 S.E.2d at 403.

Even assuming arguendo that Undersigned Counsel was required to make a “very
strong showing” (presumably of “good cause”) to obtain relief from his good faith
mistake, the Court of Appeals in its Order denying reinstatement of the appeal though
recall of the remittitur gave absolutely no reason for the denial. The Court of Appeals
made no findings of fact and merely citing Keels to justify the requirement of a “very
strong showing,” offered only a conclusory statement that “Appellant has failed to make
such a showing.” Glenn, S.C. Ct. App. Order dated June 21, 2023. The Court of Appeals
offered Petitioner no opportunity to be heard before denying the motion, instead simply
deciding the request for reinstatement on written motion.

“Rules are rules, and due dates matter. The rule of good cause is also a rule. A
tribunal cannot strictly enforce due dates but ignore good cause. When that happens, the

decision has left discretion's range and wandered into the arbitrary.” Jordan, 435 S.C. at

505, 868 S.E.2d at 402. “To be sure, miscalendaring is not always good cause. But a
reflexive refusal to consider that a calendaring mistake could be good cause is an abuse
of discretion.” Id. at 506, 868 S.E.2d at 403; see also As the Supreme Court further
explained in Morris, “[t]he exercise of discretion is then to follow a thought process that
begins with the trial court's clear understanding of the applicable law, continues with the

court's sound analysis of the situation before it in light of the law, and ends with the trial
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court's ruling that follows the law and is supported by the facts and circumstances...This
‘thought process’ requires analysis, and the °‘discretion’ standard we employ for
reviewing the [court’s] analysis requires the analysis be explained.” Morris, (Howard
Adv. Sh. No. 4 at 13, 15). Because the Court of Appeals “offered no explanation for its
decision, [it] did not act within its discretion in refusing to reinstate [the] appeal.” 1d.

Consequently, Petitioner asks that the Court to grant a writ of certiorari to review
the Court of Appeals’ opinion which refused Undersigned Counsel’s motion to reinstate
this appeal through the recall of the remittitur to allow the Request for Rehearing to be
decided on its merits.

CONCLUSION

Petitioner may be right or wrong on the merits of the underlying case, but where
Undersigned Counsel quickly brought his mistake to the Court of Appeals’ attention,
admitted his good faith mistake, apologized for the delay and no party was prejudiced
thereby, justice dictates that relief be granted to reinstate this appeal and allow it to be
determined on its merits rather than mere technicalities. For all the foregoing reasons,
Petitioner respectfully requests that this Court GRANT A WRIT OF CERTIORARI to

review the decision of the Court of Appeals denying reinstatement of this appeal.
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Enclosed is the decision of the Court. The remittitur will be sent as provided by
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.
Marquez Devon Glenn, Appellant.

Appellate Case No. 2020-001122

Appeal From Greenville County
Letitia H. Verdin, Circuit Court Judge

Unpublished Opinion No. 2023-UP-078
Submitted January 31, 2023 — Filed March 1, 2023

AFFIRMED

Christopher Todd Brumback and Spencer Davis Langley,
both of Brumback & Langley, LLC, of Greenville, for
Appellant.

Attorney General Alan McCrory Wilson and Senior
Assistant Deputy Attorney General William M. Blitch,
Jr., both of Columbia, for Respondent.

PER CURIAM: Marquez Devon Glenn appeals an order of the circuit court
denying him immunity from prosecution under the Protection of Persons and





Property Act! (the Act). On appeal, Glenn argues the circuit court erred because
he established all of the elements of self-defense, particularly that he was in
imminent danger of losing his life or sustaining serious bodily injury as he was the
victim of an unprovoked attack.

We hold there is evidence in the record to support the circuit court's determination
that Glenn failed to prove he was actually in imminent danger or that a reasonably
prudent man of ordinary firmness and courage would have held the same belief and
acted in kind in shooting the victim. Multiple independent eyewitnesses testified
the victim was calm when he approached Glenn and did not appear to have a gun;
the victim did not did not physically attack Glenn and instead was merely a
bystander to the altercation between Glenn and the victim's uncle; and although
law enforcement was on the scene within moments of the shooting, Glenn told
officers only that a man had been shot but did not admit to being the shooter or say
he had fired in self-defense, then left the scene and threw his gun into a river. We
therefore affirm pursuant to Rule 220(b), SCACR, and the following authorities:
State v. Curry, 406 S.C. 364, 370, 752 S.E.2d 263, 266 (2013) ("A claim of
immunity under the Act requires a pretrial determination using a preponderance of
the evidence standard, which [an appellate] court reviews under an abuse of
discretion standard of review."); State v. Oakes, 421 S.C. 1, 13, 803 S.E.2d 911,
918 (Ct. App. 2017) ("An abuse of discretion occurs when the [circuit] court's
ruling is based on an error of law or, when grounded in factual conclusions, is
without evidentiary support."); State v. Mitchell, 382 S.C. 1,4, 675 S.E.2d 435,
437 (2009) (explaining that under this standard of review, this court "does not
re-evaluate the facts based on its own view of the preponderance of the evidence
but simply determines whether the [circuit] court's ruling is supported by any
evidence"); S.C. Code Ann. § 16-11-450(A) (2015) ("A person who uses deadly
force as permitted by the provisions of this article or another applicable provision
of law . . . 1s immune from criminal prosecution . ..."); S.C. Code Ann.

§ 16-11-440(C) (2015) ("A person who is not engaged in an unlawful activity and
who is attacked in another place where he has a right to be . . . has no duty to
retreat and has the right to stand his ground and meet force with force, including
deadly force, if he reasonably believes it is necessary to prevent death or great
bodily injury to himself or another person . .. ."); Curry, 406 S.C. at 371, 752
S.E.2d at 266 ("[T]he [circuit] court must necessarily consider the elements of self-
defense in determining a defendant's entitlement to the Act's immunity [under
subsection C]. This includes all elements of self-defense, save the duty to
retreat."); id. at 371 n.4, 752 S.E.2d at 266 n.4 (explaining that the remaining

'S.C. Code Ann. §§ 16-11-410 to -450 (2015).





elements of self-defense are (1) "the defendant must be without fault in bringing on
the difficulty"; (2) "the defendant must have actually believed he was in imminent
danger of losing his life or sustaining serious bodily injury, or he actually was in
such imminent danger"; (3) "if his defense is based upon his belief of imminent
danger, a reasonably prudent man of ordinary firmness and courage would have
entertained the same belief" or "[1]f the defendant actually was in imminent danger,
the circumstances were such as would warrant a man of ordinary prudence,
firmness and courage to strike the fatal blow in order to save himself from serious
bodily harm or losing his own life."); id. at 372, 752 S.E.2d at 267 (" Appellant's
claim of self-defense presents a quintessential jury question, which, most
assuredly, is not a situation warranting immunity from prosecution.").

AFFIRMED.?

WILLIAMS, C.J., THOMAS, J., and LOCKEMY, A.J., concur.

2 We decide this case without oral argument pursuant to Rule 215, SCACR.
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REMITTITUR

Re: The State v. Marquez D. Glenn
Lower Court Case No. 2013GS2306789
Appellate Case No. 2020-001122

Dear Clerk of Court:

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed.

Very truly yours,

Enclosure

cc:  Alan McCrory Wilson, Esquire
William M. Blitch, Jr., Esquire
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PER CURIAM: Marquez Devon Glenn appeals an order of the circuit court
denying him immunity from prosecution under the Protection of Persons and





Property Act! (the Act). On appeal, Glenn argues the circuit court erred because
he established all of the elements of self-defense, particularly that he was in
imminent danger of losing his life or sustaining serious bodily injury as he was the
victim of an unprovoked attack.

We hold there is evidence in the record to support the circuit court's determination
that Glenn failed to prove he was actually in imminent danger or that a reasonably
prudent man of ordinary firmness and courage would have held the same belief and
acted in kind in shooting the victim. Multiple independent eyewitnesses testified
the victim was calm when he approached Glenn and did not appear to have a gun;
the victim did not did not physically attack Glenn and instead was merely a
bystander to the altercation between Glenn and the victim's uncle; and although
law enforcement was on the scene within moments of the shooting, Glenn told
officers only that a man had been shot but did not admit to being the shooter or say
he had fired in self-defense, then left the scene and threw his gun into a river. We
therefore affirm pursuant to Rule 220(b), SCACR, and the following authorities:
State v. Curry, 406 S.C. 364, 370, 752 S.E.2d 263, 266 (2013) ("A claim of
immunity under the Act requires a pretrial determination using a preponderance of
the evidence standard, which [an appellate] court reviews under an abuse of
discretion standard of review."); State v. Oakes, 421 S.C. 1, 13, 803 S.E.2d 911,
918 (Ct. App. 2017) ("An abuse of discretion occurs when the [circuit] court's
ruling is based on an error of law or, when grounded in factual conclusions, is
without evidentiary support."); State v. Mitchell, 382 S.C. 1,4, 675 S.E.2d 435,
437 (2009) (explaining that under this standard of review, this court "does not
re-evaluate the facts based on its own view of the preponderance of the evidence
but simply determines whether the [circuit] court's ruling is supported by any
evidence"); S.C. Code Ann. § 16-11-450(A) (2015) ("A person who uses deadly
force as permitted by the provisions of this article or another applicable provision
of law . . . 1s immune from criminal prosecution . ..."); S.C. Code Ann.

§ 16-11-440(C) (2015) ("A person who is not engaged in an unlawful activity and
who is attacked in another place where he has a right to be . . . has no duty to
retreat and has the right to stand his ground and meet force with force, including
deadly force, if he reasonably believes it is necessary to prevent death or great
bodily injury to himself or another person . .. ."); Curry, 406 S.C. at 371, 752
S.E.2d at 266 ("[T]he [circuit] court must necessarily consider the elements of self-
defense in determining a defendant's entitlement to the Act's immunity [under
subsection C]. This includes all elements of self-defense, save the duty to
retreat."); id. at 371 n.4, 752 S.E.2d at 266 n.4 (explaining that the remaining

'S.C. Code Ann. §§ 16-11-410 to -450 (2015).
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elements of self-defense are (1) "the defendant must be without fault in bringing on
the difficulty"; (2) "the defendant must have actually believed he was in imminent
danger of losing his life or sustaining serious bodily injury, or he actually was in
such imminent danger"; (3) "if his defense is based upon his belief of imminent
danger, a reasonably prudent man of ordinary firmness and courage would have
entertained the same belief" or "[1]f the defendant actually was in imminent danger,
the circumstances were such as would warrant a man of ordinary prudence,
firmness and courage to strike the fatal blow in order to save himself from serious
bodily harm or losing his own life."); id. at 372, 752 S.E.2d at 267 (" Appellant's
claim of self-defense presents a quintessential jury question, which, most
assuredly, is not a situation warranting immunity from prosecution.").

AFFIRMED.?

WILLIAMS, C.J., THOMAS, J., and LOCKEMY, A.J., concur.

2 We decide this case without oral argument pursuant to Rule 215, SCACR.
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THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
General Sessions Court
Letitia Verdin, Circuit Court Judge

Appellate Case No. 2020-001122

State of South Carolina......... ..o Respondent,
VSs.

Marquez D. GIenn. ... ... Appellant.

MOTION FOR REHEARING
PURSUANT TO RULES 221, SCACR

Appellant hereby moves the Court for rehearing pursuant to Rules 221, SCACR. This
Motion is being made in good faith and for good cause as the Court has overlooked several of
Appellant’s main arguments, the resolution of which in the favor of Appellant would result in a
decision in favor of Appellant. Specifically, and despite briefing and extensive argumentation,
the Court’s opinion denying Appellant immunity because Elfonso “did not did not physically
attack Glenn and instead was merely a bystander to the altercation between Glenn and the
victim's uncle” is directly and irreconcilably in opposition to the South Carolina Supreme Court’s

Opinion in State v. Scott, 424 S.C. 463, 469, 819 S.E.2d 116, 118 (2018) in which the Supreme
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Court affirmed a grant of immunity under the PPPA to a defendant, who in the exercise of self-

defense shot an unassociated third party in a separate car from the individuals threatening the

defendant. In Scott the Supreme Court expressly rejected the State’s argument that “even if [the
defendant] was entitled to use deadly force against [an aggressor| under the law of self-defense,
he was not entitled to use deadly force against [an ‘innocent bystander’].” Where, as in the Scott
case, an “innocent bystander” appears to be acting with another party who is an aggressor, a
party engaging in self-defense “would be entitled to use deadly force against both [parties].”

Scott, 424 S.C. at 471, 819 S.E.2d 120; id. at 472, 819 S.E.2d at 120 (““At oral argument, Justice

James asked the State, ‘Does [Scott] have to interview, I'm not being facetious, does he have to
interview the perpetrators and ask ‘which one of you fired that shot so I can fire my shot
accordingly?” The answer is, ‘No,’ because, ‘A person has the right to act on appearances, even

299

if the person's belief is ultimately mistaken.’””). Moreover, as the Supreme Court noted in Scott
with regard to the dissenting opinion, this Court’s opinion “confuses what we know from reading
the record of the immunity hearing with what [the defendant] knew in the heat of the moment.”
Id. at 472, 819 S.E.2d at 120.

Beyond the Court’s opinion being completely contrary to and inconsistent with the
Supreme Court’s holdings in Scott, this Court’s opinion abuses its discretion as a matter of law
by denying Appellant immunity based on a post hoc rationalization supported by events
occurring well outside the moments immediately following Appellant’s act of self-defense. State
v. Oates, 421 S.C. 1, 28 n.12, 803 S.E.2d 911, 926 n.12 (Ct. App. 2017) ("The language and

behavior of the defendant at the time of the shooting, or immediately afterwards, showing his

attitude of aggression or of regret, clearly tended to enlighten the jury on the issue as to whether
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the shooting was done with malice, or in heat and passion, or in self-defense.”) (quoting State v.
Martin, 94 S.C. 92, 94, 77 S.E. 721, 721 (1913)) (emphasis added). Based on the evidence
examined by the Court in Oates, it is clear that “immediately after” is a brief and narrow window
that does not extend beyond the heat of the moment. Id. at 28-29, 803 S.E.2d at 926 ; see also

State v. McDaniel, 68 S.C. 304, 310, 47 S.E. 384, 386 (1904) (holding that declarations in a self-

defense case that “were made probably within two or three minutes after the shooting, and within
two or three hundred feet of the place of the shooting” were not admissible where the
“circumstances tended to indicate a mind which was not then being actively influenced by the
transaction to make explanation thereof, but rather a mind adverting to means of future safety”).
Accordingly, and regardless of the fact that the Court’s statement that law enforcement was on
the scene within moments is not supported by the Record given that Appellant met law
enforcement at the entrance to Spring Grove after retreating from the zone of danger, both
Appellant’s interaction with law enforcement and Appellant later disposing of the gun fall
outside the moments “immediately after” the act of self-defense such that they are too remote to
be probative of of whether Appellant was not in imminent danger or did not reasonably believe
he was in imminent danger. To deny Appellant immunity based on Appellant’s interactions and
actions occurring outside the moments immediately after his act of self-defense is an error of
law.

Finally, this Court’s opinion and focus on Appellant’s interaction with law enforcement
completely ignores both Appellant’s right to remain silent as well as well founded concerns

raised by Justice Beatty in his dissent in State v. Spears, 429 S.C. 422, 839 S.E.2d 450 (2020) in

which he noted that:
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Scholars have examined ad nauseam the dynamics between marginalized groups
— particularly African-Americans—and law enforcement.! African-Americans
generally experience police misconduct and brutality at higher levels than other
demographics.2 Consequently, it is no surprise that scholars have also found
African-Americans often perceive their interactions with law enforcement
differently than other demographics. "For many members of minority
communities, however, the sight of an officer in uniform evokes a sense of fear
and trepidation, rather than security." Robert V. Ward, Consenting to a Search and
Seizure in Poor and Minority Neighborhoods: No Place for a "Reasonable
Person", 36 How. L.J. 239, 247 (1993). Moreover, "[g]iven the mistrust by certain
racial, ethnic, and socioeconomic groups, an individual who has observed or
experienced police brutality and disrespect will react differently to inquiries from
law enforcement officers ...."). Id. at 253.

Unfortunately, as in Appellant’s case, “fail[ure] to meaningfully consider the ways in which a
person's race can influence their experience with law enforcement” can mean that “minority
groups are not always afforded the full protections™ of their fundamental constitutional right to
self-defense under the Second Amendment. Id. 429 S.C. at 449, 839 S.E.2d at 464. To deny

Appellant immunity simply because he may not have acted and reacted to law enforcement in the

I See, e.g., Charles R. Epp et al., Beyond Profiling: The Institutional Sources of Racial
Disparities in Policing, 77 Pub. Admin. Rev. 168 (2017); Emily Ekins, The Cato Inst., Policing in

America: Understanding Public Attitudes Toward the Police. Results from a National Survey
(2016)

2 See, e.g., Epp, supra , at 174 ("Simply put, investigatory stops of vehicles especially target
minority communities and people of color."); Ekins, supra , at 30 ("African Americans are about
twice as likely as whites to report profanity or knowing someone physically mistreated by the
police."); Scottie Andrew, Police Are Three Times More Likely to Kill Black Men, Study Finds:
‘Not a Problem Confined to a Single Region’, Newsweek (July 23, 2018, 1:41 PM), https://
www.newsweek.com/black-men-three-times-likely-be-killed-police-1037922 ("Across the
country, black men are over three times more likely to be killed by police than white men,
according to a study ...."); Maggie Fox, Police Killings Hit People of Color Hardest, Study Finds,
NBC News (May 8, 2018, 8:00 AM), https://www.nbcnews.com/health/health-news/police-
killings-hit-people-color-hardest-study-finds-n872086 ("While just over half of people killed by
police are white, Hispanics and African-Americans are on average younger, the researchers
found. And people of black, Hispanic and Native American background are disproportionately
killed by police, they reported.").
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same manner as a white person is a clear violation of the principles of blind justice and the equal

protection of law.

Respectfully submitted,

BRUMBACK & LANGLEY, LLC

s/Christopher T. Brumback
Christopher T. Brumback / S.C. Bar No. 75410

Spencer D. Langley / S.C. Bar No. 77898
531 South Main Street, Suite 307
Greenville, SC 29601

(864) 414-9097

(866) 728-1205 (Fax)
chris@brumbacklangley.com
spencer@brumbacklangley.com

Attorneys for Appellant Marquez D. Glenn
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Proof of Service

I certify that I have served Appellant’s Request for Extension of Time to File on
Respondent State of South Carolina by emailing a copy of it on Wednesday, April 5, 2023 to
attorney of record William M. Blitch, Jr. at wblitch@scag.gov.

Respectfully submitted,

BRUMBACK & LANGLEY, LLC

s/Christopher T. Brumback
Christopher T. Brumback / S.C. Bar No. 75410

Spencer D. Langley / S.C. Bar No. 77898
531 South Main Street, Suite 307
Greenville, SC 29601

(864) 414-9097

(866) 728-1205 (Fax)
chris@brumbacklangley.com
spencer@brumbacklangley.com
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April 13, 2023

Mr. Christopher Todd Brumback, Esquire
531 South Main Street, Suite 307
Greenville SC 29601

Re: The State v. Marquez D. Glenn
Appellate Case No. 2020-001122

Dear Counsel:

The Court has received your petition for rehearing dated April 5, 2023. Our records
reflect that the remittitur in this case was issued March 20, 2023, and no petition
for rehearing had been received at that time. Therefore, this Court no longer has
jurisdiction over this matter, and will not take any further consideration of this
petition.

Very truly yours,
[
CLERK

cc.  Alan McCrory Wilson, Esquire
William M. Blitch, Jr., Esquire
Spencer Davis Langley, Esquire
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THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
General Sessions Court
The Honorable Letitia Verdin, Circuit Court Judge

Appellate Case No. 2020-001122

State of South Carolina...........c.oviiiiiiiii e Respondent,
Vs.

Marquez D. Glenm. ... ..ot Appellant.

REQUEST TO RECALL REMITTITUR/FILE OUT OF TIME

Appellant hereby moves the Court to recall the remittitur and for the Court to accept
Appellant’s Request for Rehearing that was filed on April 5, 2023 out of time. This Motion is

being made in good faith, for good cause, and in the interest of justice. Jordan v. Hartford Fin.

Grp., 435 S.C. 501, 505, 868 S.E.2d 400, 402 (“The good cause standard exists to ensure the
interests of justice are protected even when a party missteps, so a harmless procedural foot fault
does not spring a trap door that mindlessly jettisons innocent parties out of court, regardless of
the circumstances.”). Undersigned counsel has been fighting pro bono on Appellant’s behalf
since the original trial of this case in August 2015, having taken Appellant’s case to the Supreme
Court once already and prevailed in December 2019, thereafter returning to the trial court where

rehearing and decision of Appellant’s Immunity Motion was delayed by COVID-19 until August
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2020, at which time a timely Notice of Appeal was filed to this Court after which Appellant’s
Final Brief was filed in June 2021. Unfortunately due to the impact that the pandemic had on the
judicial system and community throughout South Carolina, this honorable Court was not able to
consider Appellant’s case until the February 2023 term after which the Court issued an
unpublished opinion affirming the trial court on March 1, 2023. Regrettably, Undersigned
Counsel did not receive the email that the Court sent out on March 1, 2023 serving the Court’s
unpublished opinion, and as such was unaware of the Court’s decision until March 20, 2023.1 2
Accordingly, upon receiving correspondence on March 20, 2023 and seeing in the attachment for
the first time the opinion of the Court affirming the decision of the trial court, Undersigned
Counsel dove into analysis of the opinion and crafting with particularity the meritorious points
that I believe have been overlooked and misapprehended. In my haste to dig into the substance of
the Request for Rehearing, Undersigned Counsel did not calendar the deadline for filing of the
Request for Rehearing correctly and thus wrongly believed the due date for the Request for

Rehearing was April 5, 2023—which is in fact the date Appellant’s Request for Rehearing was

I Upon realizing the situation when correspondence was received from the Court on April 13,
2023, Undersigned Counsel immediately called the Clerk of Court’s Office for the Court of
Appeals and spoke with Ms. Jacklyn Orr about the situation. Ms. Orr confirmed an email was
sent to Undersigned Counsel on March 1, 2023 and Undersigned Counsel does not dispute the
accuracy of Ms. Orr’s records. However, through an overzealous email filter or computer
operator, i.e., Undersigned Counsel, error, I did not see or receive and, as such, was not aware of
the March 1, 2023 email until my conversation with Ms. Orr on April 13, 2023.

2 Undersigned counsel also acknowledges that had I not been working from my home office,
these oversights likely would have been realized sooner, however, due to my wife and I currently
going through IVF again after the recent loss of a pregnancy during the month of February, both
my wife and I have been exercising caution and working from home to avoid jeopardizing our
current round of implantation through exposure of my wife to COVID-19 or other illness.
Though my family’s personal matters do not excuse my oversight, Undersigned Counsel wanted
to provide the Court the full context in which my error occurred.
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filed and served. Undersigned Counsel is deeply respectful of this Court, had no intention not to
comply with the requirements of the Appellate Court Rules or to “thwart the judicial system,”

and is sincerely apologetic for the delay caused. Columbia Pools, Inc. v. Galvin, 288 S.C. 59, 61,

339 S.E.2d 524, 525 (Ct. App. 1986) (“[W]here there is a good faith mistake of fact, and, no

attempt to thwart the judicial system, there is basis for relief.”); see also Morris v. BB&T Corp.,

Op. No. 28131 (S.C. Sup. Ct. filed Jan. 25, 2023) (Howard Adv. Sh. No. 4 at 13, 15) (holding
that “[t]he failure to accurately calendar a filing deadline will not constitute good cause for
reinstating an appeal in every instance...however...we find [appellant’s counsel] demonstrated
good cause” where counsel quickly brought his mistake to the commission’s attention, admitted
his good faith mistake, apologized for the delay and no party was prejudiced thereby);

Mictronics, Inc. v. S.C. Dep't of Rev., 345 S.C. 506, 511, 548 S.E.2d 223, 226 (Ct. App. 2001)

(“We find no evidence in the record that the mistake was anything but a good faith error, as
shown by [counsel's] explanation coupled with his speed in asking the ALJ for rehearing.”).
Given the almost decade worth of pro bono work that has been dedicated to pursuing on behalf
of Appellant what have been and what I believe still are meritorious arguments of exceptional
importance to the right of every South Carolinian to exercise their right to protect themselves,
their families, and others from attackers without fear of prosecution, I humbly and with the
greatest respect request for this Court to recall the Remittiur issued on March 20, 2023 and to
accept Appellant’s Request for Rehearing that was filed on April 5, 2023 out of time. Jordan, 435
S.C. at 506, 868 S.E.2d at 403 (citing Mictronics, 345 S.C. at 511, 548 S.E.2d at 226 and

Columbia Pools, Inc., 288 S.C. at 61, 339 S.E.2d at 525 and noting that “[t]hese cases recognize,

as we do again today, that the practice of law is challenging enough without having to endure the
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overbearing enforcement of technicalities when prejudice is absent from the scene;” further
noting that although some decisions have refused to find good cause to set aside a default due to
a party lawyer’s neglect concerning “time-triggering paperwork,” “those cases dealt with degrees

of carelessness and periods of inattention far greater than we have here, and none tossed a party

out of court for not timely filing a brief at a later stage of a perfected case.”) (emphasis added).

Counsel for Appellant has spoken with Assistant Deputy Attorney General William Blitch
who has indicated that the State will file a Response to this Motion consistent with the State’s

standard position in connection with such a request.

ISO MOVE:

s/Christopher T. Brumback

Christopher T. Brumback
Brumback & Langley, LLC

531 South Main Street, Suite 307
Greenville, SC 29601

(864) 414-9097
(866) 728-1205 (Fax)
chris@brumbacklangley.com
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RECEIVE]
Apr 14 2023
THE STATE OF SOUTH CAROLINA
SC Court of Appeals
In the Court of Appeals
APPEAL FROM SPARTANBURG COUNTY
General Sessions Court
The Honorable Letitia Verdin, Circuit Court Judge
Appellate Case No. 2020-001122
State of South Carolina...........c.oviiiiiiiii e Respondent,
Vs.
Marquez D. Glenm. ... ..ot Appellant.
PROOF OF SERVICE

I certify that I have filed with the Court of Appeals and served Appellant’s Motion for
Request to File Out of Time/Extension of Time to File on Respondent’s attorney, William Blitch,
by email, wblitch@scag.gov, on April 14, 2023.

Respectfully submitted,

BRUMBACK & LANGLEY, LLC

s/Christopher T. Brumback

Christopher T. Brumback / S.C. Bar No. 75410
531 South Main Street, Suite 307

Greenville, SC 29601

(864) 414-9097

(866) 728-1205 (Fax)
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ALAN WILSON
ATTORNEY GENERAL

April 24, 2023

The Honorable Jenny A. Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

RE:  State v. Marquez D. Glenn
Appellate Case No: 2020-001122

Dear Ms. Kitchings,

The State is in receipt of Appellant’s Request to Recall Remittitur/File out of Time.
Please accept this letter in lieu of a formal return. The State notes it received a copy of the
Opinion via email on March 1, 2023, and counsel of record Christopher Brumback as well as
Spencer Langley are both copied at their AIS provided email addresses. The State submits the
proper standard for consideration of the motion was set forth in Wise v. S.C. Dep’t of Corr., 372
S.C. 173, 174, 642 S.E.2d 551, 551 (2007) (*“When the remittitur has been properly sent, the
appellate court no longer has jurisdiction over the matter and no motion can be heard thereafter.
The only exception to this rule is when the remittitur is sent down by mistake, error or
inadvertence of the Court.”); State v. Keels, 39 S.C. 553, 17 S.E. 802 (1893) (“In order to justify
this court in exercising the unusual power of recalling the remittitur after it has been sent down, a
very strong showing would be required that the remittitur was sent down through some mistake
or inadvertence on the part of this court or its officer. . . .”); see also, State v. Barnes, 413 S.C. 1,
4, 774 S.E.2d 454, 456 (2015) (finding recall of the remittitur only permissible “because of an
error or inadvertence on the part of the Supreme Court™).

Sincer

Wilttam M. Blitch, Jr.
Senior Assistant Deputy Attorney General
S.C. Bar: 15608
(e Christopher T. Brumback, Esquire

Spencer D. Langley, Esquire

REMBERT C. DENNIS BUILDING = POST OFFICE BOX 11349 o COLUMBIA, SC29211-1349 o TELEPHONE 803-734-3970 o FACSIMILE §03-253-6283
IV St - o b g SAL D £ OVI=L33-0L0
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The South Carvolina Court of Appeals

The State, Respondent,
V.
Marquez Devon Glenn, Appellant.

Appellate Case No. 2020-001122

ORDER

On March 1,2023, this court issued an opinion affirming the circuit court. The
remittitur was properly sent on March 20, 2023. Upon receipt of notice that this
court would not act upon his belated petition for rehearing, filed April 5, 2023,
Appellant filed a motion to recall the remittitur. A remittitur cannot be recalled
except upon "a very strong shewing . . . that the remittitur was sent down through
some mistake or inadvertence on the part of this Court or its officer." State v.
Keels, 39 S.C. 553, 17 S.E. 802 (1893). Appellant has failed to make such a
showing. Accordingly, Appellant's motion is denied. See Wise v. S.C. Dep't of
Corr., 372 S5.C. 173, 174, 642 S.E.2d 551, 551 (2007) ("When the remittitur has
been properly sent, the appellate court no longer has jurisdiction over the matter
and.no motion can be heard thereafter.” (internal citations omitted)).

o,
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Columbia, South Carolina

cc:

Alan McCrory Wilson, Esquire
William M. Blitch, Jr., Esquire
Christopher Todd Brumback, Esquire
Spencer Davis Langley, Esquire

Paul B. Wickensimer
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THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
General Sessions Court
Letitia Verdin, Circuit Court Judge

Appellate Case No. 2020-001122

State of South Carolina.............ooiiii i Respondent,
Vs.

Marquez D. GIenn. ... ..o Appellant.

Proof of Service

I certify that I have served Petitioner’s Petition for Writ of Certiorari and Appendix on
Respondent State of South Carolina by emailing a copy of it on Friday, July 21, 2023 to attorney
of record William M. Blitch, Jr. at wblitch@scag.gov.

Respectfully submitted,

BRUMBACK & LANGLEY, LLC

s/Christopher T. Brumback
Christopher T. Brumback / S.C. Bar No. 75410

531 South Main Street, Suite 307
Greenville, SC 29601

(864) 414-9097

(866) 728-1205 (Fax)
chris@brumbacklangley.com

Attorneys for Petitioner Marquez D. Glenn









