From: Stock, Chris

To: Court Of Appeals Filings

Cc: Julianna Battenfield; SC - RANKIN BRANDY; Hudgins, Kathrine

Subject: Bailey, Robert - Motion to Supplement Record on Appeal & Supplemental Record on Appeal - 2022-000239
Date: Tuesday, July 18, 2023 3:05:34 PM

Attachments: Bailey, Robert - Motion to Supplement Record on Appeal - 2022-000239.pdf

Bailey, Robert - Supplemental Record on Appeal - 2022-000239.pdf
Bailey, Robert - Motion to Supplement Record on Appeal & Supplemental Record on Appeal - 2022-000239 -
proof of service.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon,

Please find attached for filing the Motion to Supplement Record on Appeal, Supplemental Record on
Appeal & proof of service in the matter of the above-referenced case.
Opposing Counsel is copied on the email.

If you have any questions, please let me know.
Thank you,

Chris Stock

Administrative Assistant
Commission on Indigent Defense
Appellate Division

(803) 734-1330

This communication and any attachment thereto is intended only for use by the addressee(s) named
herein, and may contain legally privileged and/or confidential information. If you are not the intended
recipient of this e-mail, you are hereby notified that any dissemination, utilization, distribution or copying
of this e-mail, and any attachments thereto, is strictly prohibited. If you have received this e-mail in error
please notify the Commission on Indigent Defense immediately and permanently delete the original and
any copy of any e-mail and any printout thereof. SCCID may be reached by using the email address of the
sender, or at 803-734-1343.


mailto:cstock@sccid.sc.gov
mailto:ctappfilings@sccourts.org
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Orangeburg County

Honorable Edgar W. Dickson, Circuit Court Judge

THE STATE,

RESPONDENT,

ROBERT L. BAILEY,

APPELLANT
APPELLATE CASE NO. 2022-000239

Motion to Supplement the Record on Appeal

Pursuant to Rule to 212(b), SCACR, counsel for Appellant Robert L. Bailey respectfully
requests to supplement the Record on Appeal. In support of this motion counsel shows the
following:

1. The Record on Appeal was timely served and filed on July 5, 2023.
2. On July 17, 2023 it came to counsel’s attention that the Motion to Sever Trials dated

January 9, 2022, which was included in Respondent’s Designation of Matter filed on

June 5, 2023, was inadvertently omitted from the Record on Appeal.

3. Counsel now moves to supplement the Record on Appeal pursuant to Rules 210(c) and

(f), and Rule 212(b) of the South Carolina Appellate Court Rules, to include:

a. Motion to Sever Trials dated January 9, 2022.





4., Counsel moves to file a Supplemental Record on Appeal simultaneously with this
motion, to include the Motion to Sever Trials dated January 9, 2022 originally designated
in the Respondent’s Designation of Matter.

5. Assistant Attorney General Julianna Battenfield does not object to the motion to file a
Supplemental Record on Appeal.

6. Counsel makes this request in good faith and not for purpose- of delay.

Counsel respectfully requests this Court to allow the Record on Appeal to be
supplemented with the Motion to Sever Trials dated January 9, 2022 and filed simultaneously
with this motion based on the above circumstances.

Respectfully submitted,

Kathrine H. Hudgins :5

Appellate Defender

Attorney for Appellant





STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Orangeburg County

Honorable Edgar W. Dickson, Circuit Court Judge

THE STATE,

RESPONDENT,

ROBERT L. BAILEY,

APPELLANT
APPELLATE CASE NO. 2022-000239

CERTIFICATE OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies
a true copy of the Motion to Supplement the Record on Appeal in the above-referenced case has
been served upon Julianna E. Battenfield, Esquire, at the primary e-mail address listed in the
Attorney Information System (AIS), this 18" day of July, 2023.

Kathrine H. Hudgins :
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

ATTORNEY FOR APPELLANT
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SUPPLEMENTAL RECORD ON APPEAL

KATHRINE H. HUDGINS ALAN WILSON

Appellate Defender Attorney General

South Carolina Commission on Indigent Defense DONALD J. ZELENKA

Division of Appellate Defense Deputy Attorney General

PO Box 11589

Columbia, SC 29211-1589 MELODY J. BROWN

(803) 734-1330 Senior Assistant Deputy Attorney General
ATTORNEY FOR APPELLANT JULIANNA E. BATTENFIELD

Assistant Attorney General
PO Box 11549
Columbia, SC 29211-1549
(803) 734-6305

DAVID PASCOE

Solicitor, First Judicial Circuit
151 Docket Street
Orangeburg, SC 29155

(803) 533-6252

ATTORNEYS FOR RESPONDENT















COUNTY OF ORANGEBURG IN THE COURT OF GENERAL SESSIONS
FIRST JUDICAL CIRCUIT

State of South Carolina, MOTION TO SEVER TRIALS

Vs.
Ind. 2018Gs3801301
2018GS3801306, 2018GS3801305
ANTLY SCOTT, 2018GS3801304, 2018GS3801302

Defendant 2018GS3801303

Now comes the Defendant, Antly Scott, by and through undersigned counsel,
respectfully moving this Honorable Court to sever trial of his case from the trial of any co-
defendant. The Defendant makes this motion based upon fundamental Due Process, the 5th,
6th,and 14th Amendments to the Constitution of the United States, and Article |, Sec. 3 and 14
of the Constitution of South Carolina, as well as the following arguments below.

FACTS
The Defendant is accused of participating in the killing of four people, and wounding a
fifth on July 15, 2015. After more than a year, multiple people were arrested in connection with
the incident including the Defendant. Notably, several co-defendants have made multiple
statements to law enforcement during the investigation implicating not only themselves, but
others as well. Further, although the Defendant understood that the State did not intend to try
the codefendants together when this trial was originally scheduled, the Defendant subsequently

has been notified by the state that it now intends to try him along with co-defendants in this

case.

LAW/ANALYSIS

The Defendant cannot obtain a fair trial if his case is tried with his co-defendants, as there
is a serious risk that his right to confrontation and cross-examination of his co-defendant
accuser will be compromised. The United States Supreme Court has held that severance

should be granted when there is a serious risk that a joint trial would compromise a specific trial

1





right of a codefendant or prevent the jury from making a reliable judgment about a co-
defendant’s guilt. Zafiro v. United States, 506 U.S. 534 (1993); see also State v. Dennis, 337
S.C. 275, 282,281, 523 S.E.2d 173, 176 (1999).

"The Confrontation Clause of the Sixth Amendment, which was extended to the states by the
Fourteenth Amendment, guarantees the right of a criminal defendant to confront witnesses
against him, and this includes the right to cross-examine witnesses." State v. Holder, 382 S.C.
278, 283, 676 S.E,2d 690, 693 (2009); See U.S. Const. amends. VI and XIV. In Crawford v.
Washington, 541 U.S. 36, 50-51 (2004), the United States Supreme Court held that testimonial
Out-of-court statements are not admissible under the Confrontation Clause unless the witness is
unavailable and the defendant had prior opportunity to cross-examine the witness. Moreover, in
Bruton v. United States, 391 U.S. 123, 126-137 (1968), the Court held an example of a specific
trial right that may be prejudiced due to a joint trial is the constitutional right to cross
examination when a co-defendant's confession expressly implicates another co-defendant, but
the confessor fails to testify during the trial. Specifically, a non-testifying co-defendant's
confession that inculpates another defendant is inadmissible at their joint trial, even if the jury is
instructed that the confession can only be used as evidence against the confessor, because of

the substantial risk that the jury would look to the incriminating extrajudicial statements in

determining the other's guilt. Id.
CONCLUSION
For the foregoing reasons, the Defendant Antly Scott respectfully requests that this Court

issue and order severing his trial from those of his co-defendants.

Respectfully submitted,





/',

January 9, 2022 e

Orangeburg, South Carolina Ola Johnson
Attorney for the Defendant
PO Box 549

201 West Main Street, Suite G
Lexington, SC 29072
(803) 360-8692










CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Supplemental Record on Appeal contains all
material proposed to be included by any of the parties and not any other material and that this
Supplemental Record on Appeal complies to the best of my ability with the April 15, 2014 order
from the South Carolina Supreme Court entitled “Revised Order Concerning Personal Identifying
Information and Other Sensitive Information in Appellate Court Filings.”

Respectfully Submitted,

Kathrine H. Hudgins %

Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

ATTORNEY FOR APPELLANT

This 18" day of July, 2023.










STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Orangeburg County

Honorable Edgar W. Dickson, Circuit Court Judge

THE STATE,

RESPONDENT,

ROBERT L. BAILEY,

APPELLANT

APPELLATE CASE NO. 2022-000239
CERTIFICATE OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies
a true copy of the Supplemental Record on Appeal in the above-referenced case has been served
upon Julianna E. Battenfield, Esquire, at the primary e-mail address listed in the Attorney
Information System (AIS), this 18™ day of July, 2023.

Kathrine H. Hudgins %

Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

ATTORNEY FOR APPELLANT
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From: Stock, Chris

To: Julianna Battenfield; SC - RANKIN BRANDY

Cc: Hudagins, Kathrine

Subject: Bailey, Robert - Motion to Supplement Record on Appeal & Supplemental Record on Appeal - 2022-000239
Date: Tuesday, July 18, 2023 2:59:00 PM

Attachments: Bailey, Robert - Supplemental Record on Appeal - 2022-000239.pdf

Bailey, Robert - Motion to Supplement Record on Appeal - 2022-000239.pdf

Ms. Battenfield,

Please find attached for service the Motion to Supplement Record on Appeal & Supplemental
Record on Appeal for Robert Bailey’s appeal which will be filed today with the Court of Appeals.
Thank you.

Chris

Chris Stock

Administrative Assistant
Commission on Indigent Defense
Appellate Division

(803) 734-1330
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