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STATEMENT OF ISSUE ON APPEAL

The trial judge committed reversible error by charging the jury that Briggs may have
had a duty to retreat before acting in self-defense, where the evidence was uncontroverted

that Briggs was a guest on the property where the incident occurred.



STATEMENT OF FACTS

On March 21, 2006, Ralphael Lamont Briggs stood trial in Sumter County on an
- Indictment charging him with murder in connection with the shotgun death of Wesley
“Mouse” House. Briggs testified thét he shot Héuse in self-'defense after. House attacked
him with a club. ROA p. 43, lines 19-21; ROA p. 46, lines 18-20; ROA p. 68, line 20 — p.
74, Iine 15.. (The State’s main witness to the incident, House’s cousin, testified, “[E]arlier
~ he had a stick, but when he walked up, he didn’t have no stick.” - ROA p.°11, lines 3-7;
ROA p. 20, lines 13-17.) In-addition to murder, the judge instructed the jury on voluntary
manslaughter and self-defense. (For some reason, defense counsel did not request a charge
on invoiuntary manslaughter, even though Briggs testified, “He walked into the gun, and the
gun went off. ... I didn’t know it was going to’go off.” ROA p. 92, line 25 —'p. 94, line 5.)
The jury found Briggs guilty as charged, and the judge sentenced him to impn’Sbnmént for

thirty-seven years.



ARGUMENT

The trial judge committed feversible error by charging the jury that Briggs may have

had a duty to retreat before acting in self-defense, where the evidence was uncontroverted

that Briggs was a guest on the property where the incident occurred.

Briggs shot House on the property of Katie Green during a cookout. ROA p. 50,
lines 16-20. Green testified for the defénse. She testified that Briggs “been there a lot. ...
(H]e be back and forth.” ROAp. 53, lines 7-12. There was no testimony that Briggs was
anything other than a guest on Green’s property at the time of the incident.

At the charge conference, the Assistant Solicitor argued that Briggs was not entitled
to self-defense'because “he was not on his own property. He had a duty to retreat.” ‘ROA p.
103, lines 14-21. Defense counsel responded, “[H]e was a guest at that house. ... [Y]ou
don’t have:to retreat when you are a guest at someone’s house.” ROA'p. 103, line 24 — p.
104, line 1. The judge observed, “Well, he wasn’t in the house. He was in the yar’d.” ROA
| p. 104, lines 2 and 3. The Assistant Solicitor argued, “[H]e hasn’t even proved he was an
invitee, Judge.” ROA p. 105, lines 5 and 6. The judge ultimately ruled:

[Olne of the decisions ... that the jury is going to have to
make is whether or not these were people who were lawfully
guests at her house or whether they were just hanging out .
[a]nd we’ll let the jury make a determination.as to whether or
not he gets that designation of bemg a lawful guest on the
premises of another.

ROA p. 110, line 7—p. 112, line 8. He then instructed the jury as follows:
Now, ladies and gentlemen, the law ... in this State does not
require a defendant to retreat if they are on their own
premises, or they are about the yard of their dwelling house.

~And likewise, ladies and gentlemen, the law of this State says
that if someone is invited to your home, if they are there at
your residence as your guest, they likewise do not have the

duty to retreat in order to be entitled to self-defense. They can
' 5



be there either expressly or impliedly. But it is, of course,
always the function of the jury to determine what status
someone occupies when they are there at a particular location.

ROA p. 141, line 24 — p. 222, line 9. The. inclusion of this instruction Wé.S revérsible ErTor.

A person need not retreat before resorting to deadly force in self-defense if he is a guest
in the home of another. State v. Osb_orrze, 202 S.C. 473, 25 S.E.2d 561 (1943). le‘ﬁs exception
to the requirement of retreat extends to the curtilage of the premises as well. State v. Jackson,
227S.C. 271:;87 S.E.2d 681 (1955). AFinally, there is also no duty to retreat where both parties
are guests. State v. Smith, 226 S.C. 418, 85 S.E.2d 409 (1955).

As noted pr‘evic;usly,‘ the re(fq'rd below contains absolutely no evidence from which the
jury could have inferre;d that Briggs was not welcome on Katie Green’s property. See State v.
ésborne.

Under these circumstances, the judge erred by submitting the non-existent issue of
Briggs’s status on the property to the jury. In fact, the judge should have charged the jury that
there was no duty to retreat under the c'ircumstances present in this case. See State v. Sales, 285
S.C. 113,328 SEE.2d 619 (1985).

For this reason, the Court should reverse Ralphael Lamont Briggs’ conviction for
murder (and possession of a firearm during the commission of a violent crime) and remand for a

new trial.

Respectfully submitted
Jéseph L. Shvilg, 111 g
hjéf Appeliate Defender
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STATEMENT OF THE ISSUE ON APPEAL

DID THE TRIAL COURT ERR IN SUBMITTING TO THE JURY'WHETHER APPELLANT
HAD A DUTY TO RETREAT, WHERE (1) THE ISSUE IS NOT PRESERVED, (2) THE
JUDGE’S INSTRUCTION WAS A CORRECT STATEMENT OF LAW, AND (3) THERE
WAS CONFLICTING EVIDENCE OF WHETHER APPELLANT WAS A SOCIAL GUEST,
OR WHETHER HE RETURNED TO THE SCENE TO EITHER SELL.CRACK FROM THE

FRONT YARD, OR MERELY TO KILL WESLEY BECAUSE OF THEIR PRIOR
CONFRONTATION?




STATEMENT OF THE CASE

The Clarendon County Grand Jury indicted Appellant, Ralphael Briggs, for murder

and possession of a firearm during commission of a violent crime(OG-GS—1.4—OO76). {R.

152-153}.

The case was tied before the Honorable John M. Milling, from March 20" to March -

21% 2006. Attorney Harry Leslie Devoe, Jr., represented Appellant; the State was
represented by Assistant Solicitor Ferrell Cothran. On March 215‘;-2006, the jury convicted
Appellant of murder. {R. 150}. Judge Milling then sentenced Appellant o thirty-seven (37)
years for murder and a concurrent five (5) years for the firearms charge. {R. 151}.

A timely notice of appeal was filed. This appeal foilows.

15
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'STATEMENT OF FACTS
It was undisputed at triél that Appellant killed the victim Wesley House with a
shotgun blast at close }a'hge. ‘The proschtion'preS'énted evidence that Appeliant pulled
out the gun and shot Wesley as he merely approached an‘d said ;‘wha.f's up”; Appeliant
testified ahd claimed the victifn was approaching m a _threétening manner with a paddle or
stick. |

A. 7:45 p.m. on 9/5/05: Wesley is murdered

Apparently,' a number of 4p‘eo'ple' liked to hang out in the yard of Ka;(ie Gree'jn’s mobile
home near Summerton, South Carolina. Dominique Lawson testified that on the evening
of Labor Day 2005, he arrivéd at Green's trailer, where a few fellows were 'hanging outand
cooking. Lawson started flipping Bdrgers on the grill; {R. 5-6; 18-19; 21}.

About 20 mvinutes before Appellant arrived, Wesley showed up'atthe trailer. Wesley
was hanging out ddwn by the shoulder of the roadway. DOmi»ni:que stated Appellant pulled
up into:the yard and parked. Wesley started to w'alk up to hi}m from the.road, asking D
" “what's up” when D got out of the car. Appellant replied “boy, are you crazy”, popped the
trunk, pulled outa shdtgun, stuck itin Wesley's chest, and fired. The whole thing took less
than a second. {R. 7-14}.

Appéllant then Iooked at deinique,» said “fuck you”, and then got in 'hié car and
dfove off. Dominque ran to Wesley’s side as he lay there dying. {R. 14-1 7}. The forensic
pathologist testifiea that‘-Wesléy was killed by a contact wound from a shotgun slug that
fractured and lacerated his aorta. {R.92-93}."

While Dominique ‘admitted that Wesley had sort of an “aggressive” tone when he




stated “what's up”, and a.llso stated Wesley usually carried a red paddle around in his trunk,
Dominque testified Wesley never threatened Appeliant and was not carrying any sort-of
stick or other weapon when he approached. Dominique also. testified here was not any
such weapon on the ground when-he ranto Wesley's side. {R. 10; 14-17; 19-20; 31}.

Police who responded to the scene found Dominique and James Earl Green, both
of whom immediately stated that Appellant was the culprit. Police found no evidence that
Wesley was carrying a stick or paddle of any kind. {R. 34-36;:41-42}.

B. Appellantis apprehended and ques.a'statement

Appellant turned himselfin a couple of days later. He gave a-statement to police,
in which he stated that he was at the trailer eailier that afternoon. Someone approached
wanting to buy crack from Appellant, and did not want to speak to Wesley. This irritated

Wesley, who scuffled with Appellant and took-his vial of.crack;- {R. 37}. Dominique also

testified he heard there had been a scuffle between Appellant and Wesley earlier in the

day. {R. 23}.

Appellant told police that he left, went to the mall, did some chores, and returhed
to the trailer around 7:30 that évening. He admitted he always kept the shotgun in the
trunk of his girlfriend’s car. He stated that he felt threatened by Wesley whenhe returned
to the trailer, and that Wesley literally ran into the-gun before he fired. {R. 38-47}.

Appellant had relativés throw the gun into Elliot's Pond, where it was recovered. It
had been loaded with Rebel‘ié'O gauge slugs. {R:39-41}. |

C. The defense case

The defense first called Katie Green, who lived at the trailer where the ‘incident

17
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‘happened. Shé owned the prdpeﬁy and admitted that both Appellant and Wesley were
in her yard a good bit. She did not see the killing as she was inside, but she statea"she‘ )
had seen Wesley wifh .a bat earlier in the day. {R. ‘50'-57}: |

Appellant also took the stand. He freely admitted he did not have a job other than-
selling crack out in front of K‘a’tie Green’s trailer. {R. 60-61; 77-78}.. _

As to the scuffle during the early afternoon thétLabor Day, Appellar;t stated that a
customer camevu;; to him. He told thé,customer to go see Wesley, but-ihebhstomér said
he would rather deal with Appellant. Wesley supposedly Q‘ot mad at that, pinned Appellant
against the tfailer;‘ahd- snatched a vial of about $50 of crack from Appellant: Appellant
claimed he thought Wesley-was just playing around, but édmitted he was mad about it at

- first. He said he just "Ieft it alone”,‘ and got in the car to go get somé moré,érack‘ to sell.
As he left, Wesley was walking down the street";b|aying with his hands and laughing”.
Apparently, at some point Weslé_y claimed Appellant tried to run him over when Appellant

 was leaving. {R. 61-67}. |

Appellant Went and got some crack cocaine, and then returned to stash itin a old.

- Ford Taurus on Katie Green’s property.. He then-went to the mall, ql{a_ir_ni,t'r]g‘ that Sherod,

Katie Green’s grandson, was-Wwith him. -Appellant stated he was then r._eturni:ng.v_.to Katie

Green’s.'becauske he needed to drop Sherod off. {R. 63-64; 9.5-96}.

Appellaht claimed that as he and Sherod returned.and parked at the trailer, he saw

Wesley standing out by the stop sigh taking with someone. _V\L_esl_éy was allegedly holdiv_n_g_;, o

a grey stick with the words “Big Shot” on it, although Appellant later described the stickas: ..

red. As Appellant turned around after exiting the car, he.saw the victim walking towards




him holding the stick, saying “what’s up now nigger”in a very unfriendly manner. Appellant
claimed he told Wesley.to back up, and then popped the trunk with latch by.the driver's

door. {R. 68-71}.

-According to Appellant Wesley kept comlng stralght for him “like it was nothmg '

saying “fuck that”. Appellant stated Wesley walked right into the gun and lt went off,

although at other points he admitted he pulled the trigger. Appellant said he was scared
because Wesley's family was out there, so he jumped in the car and took off. {R.71-75;
93-94, 99}.

As fpr the stick no one could ever find, Appellant claimed Wesley had raised the

- stick up and was about to hit Appellant when he was shot, and the stick fell into Appellant's

trunk. Appellant said he noticed the stick later,-and had “his people” get rid of it. {R. 74-
76}‘.

On cross, Appellant admitted that when he first saw Wesley approaching, he could
have easily gotteniinto the car and left rather than walking back to the trunk and pulling out
the weapon. He stated, though, that Wesley was right on him when he got to the trunk.
Appellant claimed it did not-bother him at all that Wesley stole his crack, as he just went

and got more. {R. 89-90; 95}

19
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- ARGUMENT

THE TRIAL COURT DID NOT ERR IN SUBMITTING TO THE JURY WHETHER
APPELLANT HAD A DUTY TO RETREAT, WHERE (1) THE ISSUE IS NOT

" PRESERVED, (2) THE JUDGE’S INSTRUCTION WAS A CORRECT STATEMENT OF
LAW, AND (3) THERE WAS CONFLICTING EVIDENCE OF WHETHER APPELLANT
WAS A SOCIAL GUEST. OR WHETHER HE RETURNED TO THE SCENE TO EITHER
SELL CRACK FROM THE FRONT YARD OR MERELY T0 KILL WESLEY BECAUSE_
OF THEIR.PRIOR CONFRONTATION

Appellant first contends the trial court erred in charging'that he “may” have had a
duty to retreat, whenyt"he evidence was allegedly anontradiCted'that he was a guest o"n"‘ the
property. Howevér, the issue is not preserved. Regardless, the judge instructed the
correct law, and a charge that Appellant had nb duty to retreét as a matter of law would
amount to an ihpermiSSible charge on the facts. Indeed; the evidence-of Appellant's .
status ‘was much in factual dispute, as to Whether he was a social guest returning an
occupant to the house and attending a barbeque, or merely returning to sell crack or to

- settle the score with the victim. |

A. Eventsat trial

During opéning*argument;-':defense-counsel argued:.
‘Did he have a'duty to tétreat, or was the: other person so close to what we
believe was a weapon that he had no other reasonable means to escape

and avoid the situation. There is some.exceptions to retreat we think. “And =
maybe holding those exceptions and not having to retreat also.

{R. 1-2}.

During direct testimony, State’s witness Dominique Lawson stated he arrived thét
evehing at Katie Green'’s trailer to cook out. Dominique noted that Weéley was down by
the: shomder of the road when Appellant arrived and pulled his car into the yard or the:

driveway. - {R. 6-7}. Dominique also mentioned hearing about the “scuffle” betwéen




- Appellant and Wesley-earlier in the day. {R. 23-24}.
~-Dominique was later asked if Appellant was invited to the cookout. He responded:
“Well, no, he be out there every day, and of course he was invited. But | mean, it was like

" When the solicitor-interrupted and asked if Appellant and Wesley hung out at Katie

Green'’s trailer every day, Dominique agreed. {R.18}. On cross, Dominique again stated

that the trailer was where he, Appellant, Wesley, and Ray normally hung out. {R. 21}.

Officer Cutlerrelated App‘ellant’s statement about the scuffle between Appegllantand
Wesley earlier in the day over a crack sale. {R.37}.

Duriné the defense case, Katie Green testiﬁed,. stating that she lived at the single
wide trailer on the property where Wesley was killed. {R: 50}. She admitted knowing both.
Wesley and Appeliant, and stated: |

DEFENSE COUNSEL: Is Tank [Appellant] at your house a lot?

GREEN: Yeah, he been there a lot. |

DEFENSE:;"COUNS—EL: Qut-front?

GREEN: Yes; he be back and forth.

-{R. 52-53}. On cross, Ms. Green stated that neither Appellant nor Wesley came in the
house that day. {R.56-57}."

During Appellant's testimony, he agreed when-asked if his custom or habit was to
hahg out and socialize “on the Mayzak Road in Summerton”.. He-agreed he hung out at
Katie Green'’s trailer because that was the only place to go, since he had been banned
from the ;‘apartmehts”. While désCribihg Katie Green’s as a place where he would “chill

out’, Appellant adrmitted that was the place where he sold his crack cocaine to people. He
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stated other people sold there foo, and then described the scuffle that morning with the -
victim over selling c;rack' to a paﬁiCuIar customer. {R..59;62; 77}.

While Dominique earlier testified that no Vone- was with Appellant when he.returned
to Ka{ie Green's trailer that evening {R.8}‘,' Appellant claimed that Sherod, Katie Green's
grandson, was with himwhen he went t_o the _rhall'qndf returned to thé trailer. He stated that
he was returning to the trailer to drop Sherod off, and said that Sherod lived at the trailer.
{R. '64-65; 95-96). While he ;stated.hé was return;ing’todrop Sherod ‘o_,ff, énd they-were
héving a cook»out for Labor Day, Appellant also admitted he was returnihg to sell more
crack. {R. 95}. On redirect, Appellant stated he had a broken-down car under some trees
at Katie Green’s house, which was where he would: stash the crack he‘.'was selling. {R.

' 1100-101}. He also claimed that he considered himself a “guest” at Katie Green's
property, and while he did not con‘side‘r it his “place of business”, it was the only place
where he sold drugs. {R.102}.

Following bohclusion of the defense case and denial of the renewed directed verdict
motion, the court noted that “the question | havé in my mind is whether there is sufficient -
evidence to charge the jury on self d;éfenSe"=a The prosecutor repliéd fhat self defense.was
not appropriate as Appellant was not on his ownm property and thus had a dutyto retreat,

' td which the court agreed “that’s the partthét.gi_ves methe problem”. Atthis point, defense
counsel argued that Appeliant wa’s a gueét at Katie Gre‘en’s house aﬁd did not have a duty
o retreat. {R. 103-104}. '

~ After the court rejected defén'se‘SCOUnseI-"s'argume’ﬁt that Appellant's iljle:gal sale of

crack on the prdﬁerty-*Wo'ulds ‘constitute it ‘as- his: place-of:business; defenge counsel. . .




contended that Appellant could not'have retreated in complete safety. The court replied,
“well that's the thing | don't know”", pointing out that Appeliant testified he could have left
without any problerr\ when he first saw Wesley allegedly approaching with the stick, and
it was only after Appellant :popped the trunk that he stated Wesley was too close for
eseape. The court continued that “based on that testimony, | have a hard time about
‘whether the elemenits of self-defense are there”. {R. 104}.

Defense counsel responded that Appellant was in the cur_tilag’e'of the home, and
that Appellant's testimony was that by the time hé realized he was in danger it was too late
to escape. The solicitor argued that Abpé’llé’nt had not proved he'had been.invited by Katie
Green, and that Appellant could have easily left.in the car rather than pulling out the gun.
The defense cited a case that a guest has no duty to retreat, as well as a case that neither

of two guests in a-horhé has the duty to retreat. As the court pointed out that all of those

cases dealt with people inside a home, defense counsel again argued the curtilage is -

- considered part of the home. {R. 105-107).

After a lunch break, the court cited caselaw to the effect that as long as they were
not at fault in bringing on the difficulty, two guests in a home did not have a duty to retreat
fromone another and noted that Wesley was as much of a guest as: Appeliant. The court

noted it had also read cases mdlcatmg that the duty to retreat applied to the curtilage, and

-stated that one of the decisionsthe jury was going to have to make was “whether ornot -

these were people who were Iawﬁjlly guests at her house, or whether the'y were Just

-hanging out”. The court stated it would make part of its charge that the Jury would have to

“make a decision as to what were their respective nghts as to whether they were Just.

10
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people who happened to come up there or whether they were actually gue_st_s.”._ {R. 109-
110).

Defense counsel then pointed to Appellant’s testimony thathe was d ro\pping‘-Snerod _
off, but the court pointed out that by that point Sherod had gotten.out and walked off, and
the solicitor noted th_at'AppeIlant himself had testified he was ceming .back tothe residence |
to sell crack. When defense counsel argued that Appellant was also going to eat and d,rink_
and the barbeque, the court noted again that it would let.the juryv make the determination
“as to whether ir not he fits that designation. of being a lawful guest_on the. Aptem,ivse_s of
another’. The court then noted that anotherissue might exist as to exactly where the eritne_
took place, in the yard or in the street. Defense counsel argued it was the yard, but the
solicitor stated he was not sure. The court concluded the matter by again noting he we‘.uld

_ charge the jury on the “normal duty on the law of retreqt”,"‘the normal responsibility about
guests”, and then let them make a decision about “what position he actually occupied”, and
whether Appellant should have gotten back into the car and left rather than popping t___he
trunk. {R. 111-112}. | |

Whether Appellant wa'e,a guest in the home or was simply there ,to "'_settle a score”
or to sell drugs was-acentral th.e_rne in.the clps.irng arguments of botnt_t:hei.pres,ecdti»on and
the defense. {R.113-118; 119-120}. After discussiyng the other thtee elements of self-
defense; the judge charged the jury as follows: |

_ And fourth, Ladies and:Gentlemen, the. defendant has no other probable .

‘means of avoiding the danger of losing-his own life or sustalmng serious

bodily i mjury other than to act as he-did.

Now Ladles and Gentlemen the law.in this case, in thls State does
not require a defendant to retreat if they are on their own premises. or they
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are about the yard- of their dwelhng house. And likewise, Ladies and
Gentlemen, the law of this State says that if someone is invited to your
home, if they are there at your residence as your guest, they likewise do not
have the duty to retreat in order to be entitled to self- defense. They can be
there either expressly or impliedly. But it is.of course the function of the jury
to determine what status someone occupies when they are there at a
particular location.

{R. 142} (emphasis added). The-defense raised no exceptions to the.charge at its
conclusion. {R. 149}.

B. The issue is not preserved.

Appellant's precise claim on appeal is that the trial court erred in submitting the
issue of the duty to retreat to the jury, and indeed should have specifically charged the jury
" he had no duty to retreat, based on his contention that there is no evidence he was
anything but a guest on the property. That is an entirely distinct issue than what was
discussed at trial.

-As set forth above in the Events at Trial, the defense only raised its contention that
Appellant was a social guest in response to the trial court's concern that self-defense
should.not even be charged at allinthe case, based on Appellant’'s own testimony that he
could have easily gotten in-his car and driven away once he first saw the victim heading
toward him with the stick. The defense was merely asserting guest status as a way to
ensure that éelf defense was charged-at all, and the trial court ultimately decided there was
enough evidence on the issue of Appellant's status to submit it to the jury.

At no time did Appellant make the argument to the trial court thét he makes now.
Appellant never once asserted that the duty to retreat should not be charged at all, and

certainly never once requested that the trial court specifically charge the jury as a matter
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of law that he had no duty'to retreat under the circumstané?:es of this case. lndeed,‘ ”

Appellant from his’ openlng statement told the jury’ that whether or not he had aduty to .

retreat would be a issue for them to deude in the case Before the Judge Appellant only
argued his guest status to secure a self defense charge in the first place.
Since Appellant did not make to the trial court the argument he makes now before

this Court, the issue is not preserved. See, e.q. State v. Adams, 354 S.C. 361, 380, 580

S.E.2d 785, 795 (Ct. App. 2003) (holding arguments not raised to or ruled upon by the trial
court are not preserved for appellate review, and a defendant may not argue one ground
below and another on appeal).

C. General Rules

Of course, our self-defense law imposes a general.duty to retreat upon a person

using deadly force. See generally State v. Fuller, 297 S.C. 440, 377 S.E.2d 328 (1989).

However, there are two classes of exceptipns to this general duty. The first situation deals
with the natur_e“of the incident itself and hdlds that one need not retreat if.it would increase
hie danger to do so. Statev. McGee, 185 S:C. 184,190, 193 S.E.2d 303, 306 (1937)..

" The second general class of exception rélates.to the status of the defendant and
‘ the victim, and the location of the use of déa’dly fOl'CG'.“ The-‘*castle»'de_ctrine’-*;generally.ho,l_ds o
that a person need not retreat and-rnay meet force with force.in his_-..p:wn.., home. Statev.

Jackson, 227 S.C. 271, 87 S.E.2d 681 (1'955). This has also been expanded to the

curtilage of the home, see, e.d. Jackson; supra, and"State:v. Trent, 234 S.C. 26, 106. :

S.E.2d 527 (1959),'as well as one’s place of business; State v. Kennedy, 143 S.C. 318,

141 S.E. 559 (1928), and-clubthouse-,--ffState'--Vf.-?MAarlo,vye,;_.1_,20:,YS‘,»AQ,—;;V2_015_,_1;’1;2, S.E 921
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(1921).

Moreover, there are instances when one outside his own home or place of business |

can claim no duty to retreat. In State v. Osborne, 200 S.C. 504, 21.S.E.2d 178 (1 942), a

sharecropper claimed that after his landowner was abusive to him, he moved his clothes

over to the house of another sharecropper, and-was in the bed there when the landowner

" burst in and struck him with-a stick. - The defendant claimed he then-shot the landowner.

The case was reversed because the trial court charged the duty of retreat where “both are

on common ground”, when in fact “the uncontradicted evidence shows 'that:_the homicide_ -

occurred in a house ‘where the defendant was at the-time- a guest and hence lawfully

entitled to be there”. Since the defen_dant claimed the victim “invaded” the house, in such

circumstances he would not have been required to retreat. Osborne 21 S.E.2d at 182.

Osbomne cited 25 A.L.R. 522 (1923) for the proposition that “[a] guest of the householder

is entitled to the protectlon that the law affords to the more permanent occupant ortothe

owner, and may repel trespasses in or upon the house, or repel assaults actual or

menaced, as if he were under h|s own roof or W|th|n his own doors Id.

Osborne was subsequently C|ted in State v. Brown 321 S.C. 184, 467 S. E 2d 922/

(1996) for the proposntron that “a lawful guestin attacked in the owner s home has no duty
to retreat where the attacker is an intruder”. Brown heId however that a Iawful guest did
have a duty to retreat if the attacker was the homeowner. |d.

Fmally, in State V. Smlth 226 S.C. 418,85 S.E.2d 409 (1955) the Court addressed

a situation where the vrctlm was a farmhand who lived across the road but had free access
to the farm owner’s house, and the attacker was the farm owner's son-in-law, who had

recently moved into the farm owner's house to help her and paytoff a debt. The assault
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by the son-in-law on the farmhand took place in the farm owner’s bedroom. The Court
there held it was error to charge the retreat element of self-defense, where it could be .
reasonably inferred that the son-in-law had permission for-access to alI of the house.

Thus, if the son-rn-law ‘was assaulted and was without fault i in bnnglng on-the difficulty”, - -

he was not bound_to retreat. 1d. ‘See also-State v. Sales, 285 S:C. 113, 328 S.E.2d 619
(1985) (defendant’s sister had no duty to retreat in a home she shared wlth her live-in
boyfriend)

it is from these cases that Appellant claims he was a lawful guest on the curtilage
of Katie Green s home, and he had no duty to retreat from Wesley, even if Wesley himself

was a |awful guest. '

D. As an initial matter, any specific charge that Appellant had no duty
toretreat would be an impermis'sible charge on the facts.

Part of Appellant's contentlon is that he should have received a specrflc |nstruct|on
that as a matter of law he. had no duty to retreat. Of course, Atticle V, sectlon 21of the
South Carolina Constitution provides that “[jludges shall not charge juries in respect to

matters of fact, but shall declare the law.” Thus thls charge would be improper as a

.charge on the facts See, e.g. State V. Telfalre 337 S. C 215 552 S E 2d 845 (1999)

(rejecting charge that “|n the experience of many Cross- racnal |dent|f|cat|on is more dlfflcult

as a charge on the facts).

Appellant s contentlon is apparently based ina passage of State V. Sales 285 S C.

113,328 S.E.2d 61 9 (1 985) |n Wthh the court noted that since the defendant S SIster had
no duty to retreat in her home and the defendant came to her a|d “[t]he appellant thus had |

no duty to retreat, and the jury should have been SO charged
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However, Sales goes on o note that “[o]n retrial of this case, the judge shall refer

to the self-defense charge approved by this Court in State v. Davis, 282 S.C. 45, 317

S.E.2d 452 (1984).” The Davis charge, of course refers to the general duty to retreatl, but

-then states: “If, however the defendant was on ' his own premrses he had no duty to retreat
b-efore'actlng in self-defense.” Thus the Davis charge strll submrts the issue to the jury
rather than giving a drrect charge on what is normally a factual matter for the jury.

Indeed, there area number of cases where the Court has found no reversible error

where correct rnstructrons were submrtted to the jury on a matter where there was -

undrsputed evidence. See, eg State v. Trent, 234 S.C. 26, 106 S.E.2d 527 (1959)

~ (rejecting claim that trial court erred in rnstructrng jury on duty to retreat, where trial court

~ specifically instructed that if a person is attacked in the curtilage he has no duty to retreat,'

and even though the evidence was undisputed that the defendant was wrthrn the curtilage,

these instructions. fully protected his immunity from the law of retreat) State v. Osborne,

202 S.C. 473, 25:S.E:2d 561 (1943) (“Osborne 1) (no error even though Judge charged

on the duty to retreat, where he fully explained the “castle doctrrne" to the pornt that the jury |

could not have been confused or- mrsled) But cf State v. Smrth 226 S.C. 418, 85 S:E.2d
409 (1955) (error for the court to include charge on the duty to retreat, although, in this
case unlike the others, the judge did not also charge onthe immunity from retreat inone’s
home). | | |

Here, Appellant undoubtedly gota correct rnstructron of the law Unlike Smrth but

like Trent and Osborne i, the judge included a charge asto |mmun|ty of retreat for a lawful

guest. A specific charge that he had nc duty to retreat as a matter of law would not only
" be acharge on the facts, but also, as will be seen in the subsequent section, be incorrect
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—because whether Appellant was a lawful guest at the time of the incident was very much

in factual dispute.

E. Since whether Appellant was a lawful guest was a matter in factual
dispute, the judge did not err in submnttmq the issue to the jury.

Whether Appellant was a lawful guest onthe property atthe tlme of the murder was
a factual issue that was properly submltted to the jury. |

Tort-law in South Carollna defines adults on the property of another as elther an
invitee, a Iicensee ora trespasser Social guests are Ilcensees as thelr entry is prlmanlyy
for the benefit of the guest, whereas mvntees as typically business customers, where the

primary benefit is for the person w1th possessory interestin the land. Llcensees enter with

the permission of the landowner. See Hoover v. Broome, 324 S.C. 531, 479 S.E,Zd 62
(1996).
However, the scope of the anItatlon to a hcensee or mvntee depends on what the

invitee is to do on the premises, as well as where that person can do it. Botka V. Estate '

of Hoerr, 21 P.2d 723 (Wa Ct. App. 2001) Cf. erhams V. Cook 725 N. E 2d 339 342

(Ohio Ct. App. 1999) (“However, if the socnal guest exceeds the scope of the Iandowner s
|nv1tat|on he will Iose the status of a socral guest and become e|ther a llcensee or
| trespasser ") There are a number of cases that have held for purposes of burglary law,
that a social guest who subsequently forms a criminal lntent is not then automatrcally a

trespasser, o prevent the absurd result of one smashlng a Iamp and thereby becomlng a

burglar. See.e.q. People v. Petrlno 746 N. Y S. 2d 781 (N Y Co Ct. 2002). Other cases -

have noted, though that lf one has a purpose of domg harm and that purpose contmues'

unabated, the an|tee becomes a trespasser ab mltlo 2 Mellchorr V. Jaqo 723 F.2d 486 SR
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493 (6" Cir. 1983) (discussing Ohio law). See also People v. Felix, 28 Cal. Rptr. 2d 860

(Cal. App. 1994) (“invitee's illegal purpose negates the occupant's express permission);

State v. Inciarrano, 473 S0.2d 1272, 1275-76 (Fla. 1985) (*One who enters the business

premises of another for.a lawful purpose is an invitee. At the moment_t_ha’; his intention

changes, that is, if he suddenly decides to steal or pillagé, or murder, or rape, then at 'tb.at .

“moment he becomes a trespasser and has no further right upon the premises. Thus,_herg,

if appellant ever had a privilege; it dissolved in the sound of gunfire.”);. City of University

Heights v. Conley, 252 N.E.2d 198, 200 (Ohio.-Mun. 1969) (“Itis further the opinion of this

court that where one enters upon the property of another as an invitee:or Iicensee, that

person loses his status.as ‘an.invitee or licensee and becomes a t,rAespas'ser when it

becomes evident that the purpose of such entry is to commit a criminal offense against the

owner. Such a trespasser may not claim the right of privacy while he proceeds with his

nefarious efforts.”).

Undoubtedly, there was a Labor -Day barbeque going on that evening. And, of

course, Appellant claimed that he was returning to the trailer to drop off Sherod, Katie

Green's grandéon who stayed there. However, Dominique denied that anyone was with

" Appellant. Moreover, there was plenty of evidence that Appellant frequently stood in Katie
it is certainly inferablé: from the evidence that Appellant returned to-the trailer with the
express intent of settling the score and killing Wesley due to the prior scuffle.

~.Given these conflicting inferences, whether or not Appellant was a social guest was

properly for the jury. While Katie Green stated that Appellant was often on her property,.

there was no evidence undisputedly establishing that she consented to him being there
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sellir\g crack, much less consented to hirn being there to shoot down another man.. Such
are hardly the purposes of a SOClal guest, and obV|ous|y the property owner. would-not
consent to entry for that purpose It would certalnly be a stretch of self-defense law or the
concept of a social gdest to place crack dealers who merely stood in theufrontfyard of an

old lady’s house selling crack on thé same footing as the defendants in Osborne or Smith,

who were actually residing within the house _such that the crack dealers could blaze awé'.y
with their weapons Witho‘ut'a‘hy duty to de;éscalate the inevitable violence associated witrr
their trade. - Indeed, it was iﬁferable from the. evidence that after the first scuffle that
afternoon Appellant was asked to leave and his presence was no longer wanted. This is
supported by Dominque’s descriptidn ofl’V\'IeISey’ aggressivély approaching Appeliantwhen
he returned and asKirrg him what was up.

‘Certainly if Appellarit was returning with the exprés‘s purpose of killing Weéley he

no longer occupied the status of a “lawful guest”. See State v. Brown, 321 S.C. 184, 467 |
S.E.2d 922 (1 996-)‘(“a‘lavr/ful guest in attacked-in the owner's home hés no duty to retreat
where_the" attack’er is an intruder”). Whilé this may dovetail V\rith. the concept of “withggt- o
fault ir1 bringing on the difficulty”, the fact remains is that i’r was for the jury to deterrﬁine if
Appellant was returning to s’éll“Cr’éCk:ortjd'"'Rill*-W-e‘srley,i of whether he was merely returing .-

to drop off an occupantand attend the Labor Day barbeque: See generally State.v. Sales,

285 S.C. 113, 328 S.E.2d 619 (1985) (“A person attacked on his own.premises without .

fault has the right to claim immunity from the law of retreat.” (emphasis added)).

There was no érrbr;in'thé”ché‘rgé. ‘See, e.q. Hooverv:Broome; 324 5.C. 531,479 .. .

S.E.2d 62 (1996) (for jury to resolve conflicting evidencé--afsrto whether plaintiff was.invitee = . .

or trespasser).
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CONCLUSION®
For the foregoing reasons, it is respectfully submitted that the convictions and

sentences should be affirmed.
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PER CURIAM: Raphael L. Briggs appeals his conviction for murder.
Briggs contends the trial court erred in submitting the issue of his status as an
invitee, as it related to a self-defense charge, to the jury. We affirm' pursuant
‘to Rule 220(b), SCACR, and. the following authority: State v. Adams, 354
- 5.C. 361, 380, 580 S.E.2d 785; 795-(Ct. App. 2003) (holding arguments not
raised to or rule'd upon by the trial. court are not preserved for appellate
review, and a defendant may not argue one ground below and another on

appeal).

AFFIRMED.

"HEARN, C.J., HUFF and GEATHERS, JJ., concur.

.1.. Because oralargumentwould not aid the court i-hvres'olx./:in"g' the issues on
appeal, we decide this case without oral ‘argument pursuant to Rule 215,
SCACR.



