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The Honorable Scarlett Wilson
Solicitor, Ninth-Judicial Circuit
101 Meeting Street- ‘
Charleston, South Carolina 28401

RE: State v. James lvan Aiken
2010-GS-10-3117

Dear Soﬁ_citor Wilson:

In its Order, filed Septembef 2, 2011 , the South Carolina Court of Appeals dismissed
theabove appeal due to the appellant's wishes to withdraw his appeal. The Remittitur ‘
has been sent to the Charleston County Clerk of Court. Therefore, with this letter, we

_are closing our direct appeal file in this matter. :

This Office has verified through the South Carolina Department of Corrections'
computer that Mr. Aiken ig presently incarcerated. _

Sincerely,
Salley W. Elliott
: Assistant Deputy Attorney General
SWE/ab ‘ :
Enclosure

cc.  The Honorable Julie J. Armstrong
David M. Tatarsky, Esquire
_ Ms. Trisha Allen, Victim Services

[
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS'
) .
COUNTY OF CHARLESTON ) 2011-CP-10-7419 RECEIVED .
) ¥
. ) 2013 L
James Ivan Aiken, #294853, ) JAN 1,57%9 ”‘;;i;
: ) o, i T
: L™ URT«”\
Applicant, ) S.C. SUME‘“E{TQ EJE
) Y. e Z s
V. ) ORDER OF DISMISSAL "cé;;},‘ "0
State of South Carolina, ) ¢
: )
Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief
(PCR) dated October 13, 2011. The Respondent made its. return on February 13, 2012, An
evidentiary heaﬁng on the matter was convened on December 5, 2012 at the Charleston C-OL'lnty
Courthouse. The Applicant was' present at.the hearing aﬁd' ;epresentcd by Justin Bamberg,
Esquire. Ashleigh R. Wilson,v Esquire of the South Carolina Office of the Attorney General
represented the Respondent. . |

The Applicant testified at the hearing along with Mz;ry Bet}_l_Mullaney,-Esquire, Breen
Stevens, Esquire, Leon Goodwin, and Cora Aiken. The Court had be_fore it the trial transcript, the
Charleston Cbunty Clerk of Court records, and the Applicant’s yeoords from the South Carolina
Department of Corrections, the Applicant’s original and amended applications, the Respondent’s
return, the appellate records, and the Applicant’s exhibits.

PROCEDURAL HISTORY

The Applicént is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment from the Charleston Cousity Clerk of Court. The Applibant




was indicted at the May 2010 term of the Charleston County Grand Jury for first degree burglary
(2010-GS-10-3117). He was represented by Mary Beth Mullaney, Esquire, and Lori Proctor,
Esquire.'

The State called the case to trial and the Applicant was found guilty. On January 19,

2011, the Applicant was sentenced by the Honorable R. Markley Dennis to confinement for 20 .

years.

A notice of appeal was filed on the Applicant’s behalf at the South Carolina Court of

Appeafs. Breen Stevens, Esquire of the South Carolina Office of the Appellate Defense perfécted

the appeal. The Applicant signed an affidavit dated August 11, 2011 indicating that he wished to
withdraw the appeal. The Court of Appeals issued an Order of Dismissal on September 2, 2011
and a Remittitur on September 22, 2011.

' ALLEGATIONS

In his applicafion, the Applicant alleges he is being held in custody unlawfully for the
following reasons:

1. Ineffective Assistance of Counsel

a. Fajled to adequately investigate the facts and circumstances surrounding the 911
call to Applicant’s mother’s residence on 1/9/10.

b. Failed to investigate, develop, and present all available, relevant, and
admissible exculpatory and/or mitigating evidence. As a result of counsel’s
failure to uncover and present the evidence, Applicant’s 20 year sentence for
burglary 1% is unreliable. :

c. Failed to interview and call witnesses who were not called during trial because
counsel “believed the witnesses would not add much to Applicant’s defense.”
The defense witnesses Applicant sought during trial “would have added
significantly to the credibility of Apphcant s case,” Counsel’s conduct was also
deficient for making harmful statements in closing arguments.

d. Failed to investigate, discover, and present evidence that Applicant suffered
mentally from impaired judgment. Counsel’s failure to discover and present

! The Court notes that Ms. Proctor was present at the hearing, but did not testify.
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evidence that Applicant’s 20 year sentence violates Atkins v. Virginia, 536 U.S.
304 (2002), and the 8" Amendment to the U.S. Constitution because Applicant
was mentally impaired. _

Failed to object to the Solicitor’s closing arguments. The Solicitor’s closing.
arguments were highly damaging to Applicant by unreasonably failing to
preserve the issue for direct review and that this failure prejudiced the outcome
of the case. '

Failed to properly cross-examine ‘the victim,

Did not attempt to prepare Applicant to testify in his own defense and decided
that she would not allow Applicant to testify. :

The Applicant amended his PCR application on November 16,. 2012': In his amended

applicétion, the Applicant alleges he is being held in custody unlawfully for the following

reasons:

1. Ineffective Assistance of Counsel

a.

Trial counsel was ineffective for failing to move to exclude or object to testimony
regarding Morrison’s missing wallet and mention of the wallet during closing
arguments.

Trial counsel was ineffective for failing to object to certain testimony from
Morrison and for failing to properly cross-examine him. ,
Trial counsel was ineffective for failing to reasonably investigate the evidence
that would rebut evidence of Applicant’s criminal intent,

Trial counsel was ineffective for failing to request the State to advance a reason as
to why it refused to accept the stipulation to Applicant’s priors.

Trial counsel was ineffective for failing to request a bifurcated trial onthe issue of
prior convictions given the uniqﬁe circumstances surrounding the Applicant’s
case.

Trial counsel was ineffective for making improper comments during closing
argument. ‘

2. Ineffective Assistance of Appellate Counsel _
a. Appellate counsel was ineffective for failing to fully inform Applicant of the

consequences of abandoning Applicant’s direct appeal.

At the hearing, Applicant proceeding solely on the allegations presented in his amended

application.



FINDINGS OF FACT AND CONCLUSIONS OF LAW.

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. This Court has further had the
opportunity to observe each witness who testified at the hearing, and to closely pass upon their )
credibility. This Court has weighed the testimony aci:ordingly.

Set forth bglow are the relevant findings of fact and conclusion of law as required by S.C.
Code Ann. Sec. 17-27-80 (2003).

Summary of Testimony

The Applicant called Leon Goodwin to testify on his bebalf at the evidentiary hearing.
Mr. Goodwin testified that in January 2010 he lived at in Charleston. He
testified that on January 9, 2010, he found his neighbor’s front door open. He testified that he
knocked on the door and did ni)t get an answer. He testified that he then called the police to’
check on the home. Lastly, he testified that he did not know the Applicant.

The Applicant also called his mother, Cora Aiken, to testify on his behalf at the
evidgntiary hearing. Aiken testified that on January 9, 2010, she went to the store with the

Applicant and returned to see the police at the house next door to her home. She testified that the

police had been called because her neighbor’s door was left ajar. She testified that she told the: |

Applicant that it was nice of their neighbor to call the police and that she hoped someone would
do the same for her. Ms. Aiken testified that she did not recall trial. coimsel asking her about the
Janmary 9™ incident and that she would have testified at trial had she been asked.

Trial counsel, Mary Beth Mullaney, Esquire, testified at the hearing that she has been
practicing law since 1993 and tiiat until recently all of her practice haié been in criminal law, She

testified that was appointed to represent the applicant on February 9, 2010, which gave her
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approximately 10 months to prepare for trial. She testified that she was lead coﬁnsel and Ms.
Proctor was second chair. Counsel testified that she met with the appliéant numerous.ﬁmes prior
to trial. She testified that she filed Brady and Rule 5 motions for the Applicant and reviewed all
discovery material with the Applicant. She testified that she discussed with the Applicant the
elements of the charges against him, what the State was required to prove, the Applicant’s

version of the facts, and possible defenses. Counsel testified that she fully investigated the case

@wm. She fes,tiﬁed that she went to the scene of the burglary, took photos of
the scene, spoke with the victim’s roommate, and reviewed all discovery materials 'that she
received. |

Counsel testified that it was the victim’s testimony Athat his wallet was missing and that
she did .n.ot move to exclude or object to this testimony because there were no legal grounds to
exclude the testimony. She testified that the wallet was not evidence, but testimony of what the
victim rcc;alled and any objection to the testimony would have been futile. She also te'stiﬁed that
she was able to use the missing wallet to the Applicant’s édvantage at trial. She testified that the
Applicant’s defense was that the wallet was never found by police. She testified that she was
able to argue to the jury that the wallet could have been misplaced the day before when the
victim was digging through the trash.

Counsel testified further that she represented the Applicant at his preliminary hearing and
that she reviewed the transcript of the preliminary hearing with the Applicant. She testified that
the statements made at the preliminary hearing could have been used for impeachment purposes
at trial. She tcstiﬁéd that she recalled Officer Duren’s testimony that the victim’s wallet was not
found on the Applicant at the time of arrest and that at trial she questioned Olfﬁcer Duren about

looking for the wallet after the Applicant was arrested. Counsel also testified that she recalled the



State mentioning the wallet during their closing, but that Applicant was not charged with stealing
the missing wallet. She testified that she was able to argue to the juﬁ that the wallet was not
found and could h;cwc been lost by the victim. Counsel testified further that she’ thought the
testimony of the missing wallet was helpful to the Applicant at trial. ‘

Trial counsel testified that the victim’s testimony at trial that “It’s cold, so I had a lot of

blankets and I think that he probably just didn’t see me in there or something” (Tran. 102:9-11)-

was not objectionable. She testified that while the victim was speculating on” whether the

Applicant saw the victim in bed or not, she was able to usc the testimony by Qictim fcgarding his
missing wallet to the Applicant’s advantage. She testified that her failure to object to this
testimony did not prejudice the Applicant. She testified that on cross-examination of the victim
she was able to get out the fact that defendant said he was only returning a shoe, that the \(ictim
never lost sight of the Applicant and never saw him throw away the wallet, and th'at the victim
could have lost the wallet.

‘Counsel testified that she argued that mere entry was not burglary and that her defense at

trial was that the Applicant did not have the criminal intent for burglary. She testified that the -

Apphcant requested that she obtain an evidence log. She testified that she did not know what an
evidence log was and that as far as she knew evidence logs did not exist for pohce She teshﬁcd
that she spoke with the Applicant’s mother prior to trial. She testified that she knew of the
January 2010 incident at the mother’s neighbor’s home. Counsel testified further that she did not
investigate the incident because it would have been prejudicial to the Applicant at trial. She
testified that she discussed the incident with the Applicant and thought it would not have
rebutted the State’s evidence of criminal intent at trial. She testified that she did not speak to

Leon Goodwin and would not have called Goodwin of the Applicant’s mother to testify at trial

(@}
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about the incident. She testified that it was a strategic decision not to investigate the incident
further because in the January 2010 incident, the neighbor saw the door ajar a1.1d >ca11ed the
police. She tcstiﬁéd thaf in the Applicant’s case he never called the police and entered the home
and went in the victim's bedroom. Counsel testified further that had she preseﬁted that evidence
to the jury, the State would then have argued that the Applicant should have called the police and
not gone into the victim’s bedroom. Counsel testified that had.the incident been helpful she
would have pursued and introduced it at frial.

Trial counsel testified that she recalled trying to stipulate to the Applica;nt’s burglary
pharge being burglary in the first degree to prevent the jury from hearing the Applicant’s prior
record. She testified that the State probably did not stipulate because they wanted the jury to hear
about the prior burglaries they were allowed to present to prove the elements of burglary first
degfee. Counsel testified that the State did not advance a reason for why they would not stipulate.
and that it did not cross her mind to request that they do so. She testified thét she did not press

the issue because the trial judge was unhappy with her because of an argument she made

- regarding the sufficiency of the prior burglaries.

Counsel testified that she did not request a bifurcated trial and that maybe she should

have requested one, but she did not want to further anger the Court. She testified that she did not

think the trial judge would have granted the motion and she wanted to focus on more important

issues that she thought would be successful. She testified that a bifurcated trial has never been

‘done in Charleston County and that she had previously thought of a way-to do a bifurcated trial.

Lastly counsel testified that her statements during closing argument were not prejudicial
to thie Applicant at trial. She testified that her statement that “[a]nd maybe, just maybe, they’!l

give me a dollar or two. Maybe I'll get a tip. So that’s what I'll do. So he takes the shoe and he



goes up the stairs and he goes into the house, and he’s looking for somebody, he’s looking for
somebody to give the shoe to.” (Tran. 251:10-15) was her attempting to reconcile the evidence
presented by the State that the Applicant may have been homeless. She testified that she felt the
statement explained the circiimstances and supported their argument that the Applicant did not
have the criminal intent for first degree burglary. She testified further that her statement about
the Applicant not being likeable was not prejudicial, but helpful to the Applicant.

* Appellate counsel, Breen: Stevens, Esquire, testified at the hearing that he r'e'pr.esented the
Appl.icant on appeal. He testified that he received é letter from the Applicant in July 2011 saying
that he desired to withdraw his appeal. Counsel testified that he spoke with the Applicant by
phone and that the Applicant was concerned about how long the appeal would take and thought
that his issues were proper for PCR and not direct appeal. Counsel testified that he advised the
Applicant of the risks associated with the waiver of his direct appeal rights and suggested that the
Applicant give him a chance to review the trial transcript before he withdrew his appeal. He
testified that he told the Applicant what type of issues could be presented on direct appeal and
that once his direct appeal was withdrawn the onl.y issues left were regarding trial counsel’s
'performance.

Counsel testified further that the phone conversation with followed by a letter to the
Applicant again urging him to wait until he could read the transcript before dropping his current
appeal. Counsel testified that included with the letter was an affidavit that the Applicant could
si-gn waiving his direct appeal if he still wanted to do so. He testified that the Applicant signed
the affidavit waiving the direct appeal. Counsel testiﬁéd that he did not feel that the Applicant
~ had any competency issues. He testified that whether to continue to pursue a direct appeal is a

decision solely left up to the client.
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The Applicant testified that trial counsel should have presented a defense on his behalf

‘because the jury needed to hear why he entered the home. He testified that trial counsel should

have objected to the State’s characterization of the Applicant as a person with: two prior burglary
convictions in their closing statement. The Applicant testified further that counsel should have
requested a bifurcated trial. He testified that. he did not tell trial counsel that he entered the
residence to get a tip as she stated in her clbsing argument and the testimony presented him in a
bad light to the jury. Lastly, the Applicant testxﬁed that had counse] investigated she would have
been able to offer other evidence that he dxd not have the cnmmal intent requu'ed for burglary

- Ineffective Assistance of Counsel

The Applicant alleges he received ineffective assistance of counsel. In a PCR actidn, “the -
burdgn of proofis on the applicant to prove his allegation by a preponderance of the‘evid_‘e'qe_e':"
Frasier v. State, 351 S.C. 385, 389, 570‘S.E.2d 172, 174 (2002).

For the Applicant to be granted PCR as a result of ineffe;:tive a;sistance of coun.sel, he
must show both: (1) that his counsel failed fo render reasonably effective assistance under

prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984), Porter v

State, 368 S.C. 378, 383,629 S.E.2d 353, 356 (2006). In order to prove prejudice, an applicant

must show “there is a reasonable pfobability that, but for counsel’s unprofessional errors, the

result of the proceeding would have been different.” Cherry v. State, 300 S.C. 115, 117-118, 386

S.E.2d 624, 625 (1989). “A reasonable probability is a probability sufficient to undermine
§ :

/ : ,
confidence in the outcome of trial.” Johason v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735

(1997) (citing Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052).
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This Court finds the Applicant’s testimony is nof credible, while (also finding trial

——— ey —
—_—

counsel’s testimony is credible. This Court further finds that counsel has extensiye experience in

——

)

the practice of criminal law and has been practicing law since 1993. This Court finds that

: —_— ~— — ~ — — G —_
—

- counsel met with the Applicant numerous times prior to trial and fully investi _the

=
AQ‘Q.'li'éanf;s case. This Court finds that counsel filed Brady ‘dnd Rule 5 motions on the . XQ‘J \}(M\
Applicant’s_beh‘alf and reviewed the received discovery with the Applicant. This Court finds that. Q}l/

4 counsel discgssed with the Applicant the elements of the charges against him and what the State
was requir.e'd to prove. This Court finds that counsel discussed the Applicant’s version. of the
facts and possible defenses with the Applicant. Trial counsel was thoroughly competent in he,r»
representation of the Applicant.

This Court finds that the Applicant failed to meet his burden of proving trial counsel
should have moved to exclude or object to testimony regarding the victim’s missing wallet. This
Court finds that trial counsel’s performance was not deficient for failing to object to this
testimony at trial. ’ﬁﬁs Court finds further that there was no legal basis to object to or exclude the -

-victim’s testimony about the missing wallet. This Court also finds that no prejudice resulted from -
O e ————.

_the jury being presented- testimony about the missing wallet. Trial counsel gave credible
testimony that she was able to use the t’es;imony to the Applicant’s benefit at trial. This Court
finds that this allegation is wit'hout merit and trial counsel provided reasonably effective
assistance under prevailing professional norms. |

This Court finds that the App.l‘icant failed to meet his burden of proving trial counsel
should have objected to certain testimony from the victim. This Court finds that the Applicant

failed to meet his burden of proving that tdal counsel did not properly cross-examine the victim,

This Court finds that trial counsel’s performance was not deficient for failing to object to
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testimony from the victim that he did not think the Applicant saw him in bed when he entered the |
bedroom. This Court finds further that there was no legal basis to object to or exclude this
testimony at trial. This Court also finds that trial counsel thoroughly cross-examined the victim
during trial. On cross-examination, trial counsel was able to show the jury that the victim never
lost sight of the Applicant during the chase and that he did not see the Appliéant:discérc‘i( vhis
wallet. Further cross-examination of the victim on the missing wallet was unnecessary Secause
trial counsel was able to further attack the testimony regarding the missing wallét on Cross-
examination of Officer Duren who testified that at the time of arrest the victim’s wallet was not
located. This Court finds that this allega\tigﬁ ‘is without merit and trial counsel provided
reasonably effective assistance under prevailing professional DOTMS. |

This Court finds that the Applicant failed to meet his burden of proving trial counsel.
should have investigated evidence that would rebut evidence of Applicant’s criminal intent.
“IC]riminal defense attorneys have a duty to undertake a reasonable investiggtioﬁ, which at a
minimum includes interviewing potential witnesses and making an independent investigation of
the facts and circumstances of the case.” Walker v. $ S@Q; 397 S.C. 226, 235, 723 S.E.2d 610,
615 (Ct. App. 2012). Failure to conduct an independent im?estigation does not constitute
ineffective assistance of counsel when the allegation is supported only by mere specgl.z:}iop as to
result. Porter v. State, 368 S.C. 378, 385-86, 629 S.E.2d 353, 357 (2006) (citing Moorehead v.
State, 329 S.C. 329, 334, 496 S.E.2d 415, 417 (1998)). In any meffectwcness case, a particular -
decision not to mveshgate must be directly assessed for reasonableness in all the cxrcumstances
applying a heavy measure of deference to counsel's judgments. ﬁiggmg_v_.&r_m_th, 539 U.S. 510,

521-22, 123 S. Ct. 2527, 2535, 156 L. Ed. 2d 471 (2003).



This Court finds that trial counsel investjgated the January 2010 incident at the
Applicant’s mother’s neig};bor’s home and made a strategic decision not to further investigate or
present the incident at trial. Trial counsel gave credible testimony that she knew of the January
2010 incident and thought that if presented to the jury it would be more harmful than helpful to
the Applicant. This Court finds that trial counsel’s decision not to further investigate this matter
was reasoneble under the circumstances. The reasonableness of her decision is further supported
by the faof that the facts of the January 2010 incident are substantially different than those of the
burglar-y involving the Applicant and it is likely the State would have highlighte;j those
differences to the jury at toal. This Court finds that this allegation is without merit and trial
counsel] provided reasonably effective assistance under prevailing professional norms.

This Court finds ihat the Applicant failed to meet his burden of proving trial counsel
should have requested the State advance a reason as to why it refused to accept the stipulation to

Applicant’s priors. In State v. Hamilton?, the Court of Appeals held because two prior burglary

and/or -:housebrcaking convictions are an element of first degree burglary under § 16—-11-
311(A)(2), the defendant cannot require the State to stipulate to the prior convictions in lieu of
informing the jury about the prior convictions. State v. Benton, 338 S.C. 151, 155, 526 S.E.2d
228,230 (2000).

This Court finds that trial counsel was not deficient .and did not have a basis for requiring
the State to advance a reason for not accepting a stipulation as allowed by established casé law.
This Court also finds that tral counsel argued zealously to limit the jury’s exposure to the

" Applicant’s criminal history at trial. This Court finds further that the State’s rejection of the

stipulation offered by trial counsel was not objectionable and would not have presented a

327 S.C. 440, 486 S.E.2d 512 (CL App. 1997).

12 |
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reviewable issue for direct appeal. This Court finds that this allegation is without merit and trial

{

counse] provided reasonably effective assistance under prevailing professional norms.

| This Court finds that the Applicant failed to meet his burden of proving tn'ai counsel
should have requested a bifurcated trial on the issue of prior convictions given the unique
circumstances surrounding the Applicant’s case. This Court finds that trial counsel was not
deficient for requesting a bifurcated trial. Trial counsel gave credible testimony that any request
for a bifurcated trial would havg been fpﬁle and that she chose to focu; on _i;sues that were more

)ikel.y to be successful at trial. This Court also finds that trial counsel advanced a valid reaso.n fc')r.

-not requesting a bifurcated trial. This Court finds that this allegation is without merit and trial

counsel provided reasonably effective assistance under prevailing professioﬁal norms

This Court finds that the Applicant failed to meet his burden of proving trial counsel‘
should not have made improper comments during closing arguments. This Court finds that trial
counsel’s closing argument was proper. This Court finds that trial counsel’s closing afgumcnt
supported the defense presented at trial that the Applicant did not have.the criminal intent to
commit burglary. This Court finds that this allegation is without merit and trial coﬁnsel provided
reasonably efféctive assistance under prevailing professibnal 1OIms

Accordingly, this Court finds the 'Appliéant failed to prove the first prong of the’
Strickland test- that trial counsel fa.iied to render reasonably effective assistance under prevailing
professional norms. The Applicant failed to present specific and compelling evidence that trial
counsel committed either errors or omissions in their répresentation of the Applicant. This Court
also finds .the Applicant has failed to prove the second prong of Strickland- that he was

prejudiced by trial counsel’s performance. This Court concludes the Applicant has not met his

13
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burden of proving counsel failed to render reasonably effective assistance. See Frasier v State,
3518.C. at 389, 570 S.E.2d at 174.

Ineffective Assistance of Appellate Counsel

The Applicant alleges ineffective assistance of appe]léte counsel. A defendant is entitled -

to effective assistance of appellate counsel. Southerland v. State, 337 S.C. 610, 615, 524-S.E.2d -
833, 836 (1999). Although appellate counsel is required to provide effective assistance of

counsel, “appellate counsel is not required to raise every non-frivolous issue that is presented by

tht.a record.” Thrift v, State 302_' S.C. 535, 539, 397 S.E.2d 523, 526 (1990) citing Jones_v.
AB_aﬂe_s, 463 U.S. 745, 163 S.Ct. 3308, 77 L.Ed.2d 987 (1983). “For judges to»secbnd-guess
reasonable professional judgments and impose on ... counsel a duty to raise every ‘colorable’ |
claim suggested by a client would disserve the very.goal of vigorous and effective advocacy...”
Jones, 463 USS. at 754, 103 S.Ct. 3308.
Generally, in analyzing a claim of ineffective assistance of appellate counsel, the Court
applies the Strickland test just as it would when analyzing a claim of ineffective assistance of

\

trial counsel. See Southerland v. State, 337 S.C. 610, 616, 524 S.E.2d 833, 836 (1999). Thus, in

- this case, we ask 1) whether appellate counsel's performance was deficient, and 2) whether

Respondent was prejudiced by appellate counsel's deficient performance. Bennett v. State, 383

S.C. 303, 309, 680 S.E.2d 273, 276 (2009). To prove prejudice, the applicant must show that, but

for counsel's errors, there is & reasonable probability he would have prevailed on appeal.

Anderson v. State, 354 S.C. 431, 434, 581 S.E.2d 834, 835 (2003).
This Court finds that the Applicant has failed to carry his burden of proving that appellate
counsel did not fully inform the Applicant of the consequences of abandoning his direct appeal,

This Court finds that appellate counsel fully advised the Applicant of the consequences of

A\
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waiving his direct appeal. Appellate counsel gave credible testimony that he discussed
withdrawal of the appeal With the Applicant.both by phone and in writing. In addition, the
appellate counsel testified that he strongly discouraged the Applicant from. waiving his direct |
a’ppeal. This Court finds that ultimately the decisioﬁ to pursue a direct appeal.is that of the
Applicant. This Court further finds that the A_pplicant knowingly, voluntarily, and intelligently
withdrew his appeal as evidenced by his sigﬁing of the affidavit submitted to the Court of
Appeals. |
Ac.c.ord'ir;gly, this Court finds the Applicant failed to prove the first prong of the
Stricklandv test- that appellate counsel failed to render reasonably effective assistance under’
prevailing professional norms. The Applicant failed to present specific and compeliiﬁg evidence-
that appellate counsel comfni%ted either er'rors or omissions in their representation of the
Applicar;t. This Court also finds the Applicant has failed to prove the second prong of
Strickland- that he was prejudiced by appellate counsel’s performaﬁce. This Court concludes the
Applicant has ndt met his burden of proving counsel failed to render reasonably effective

assistance. See Frasier v. State, 351 S.C. at 389, 570 S.E.2d at 174,

All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this

B

matter and not specifically addressed in this Oxder, this Court finds Applicant failed to present
any evidence regarding such allegations. Accordingly, this Court finds the Applicant waived

such allegations and failed to meet his burden of proof regarding them. Therefore they are hereby

- denied and dismissed.
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CONCLUSION

Based on all the forgoing, this Court finds and concludes the Applicant has not
established any constitutional violations or deprivations before or during his trial and sentencing
proceedings. Counsel was not deficient and the Applicant was not prejudiced by counsel’s
representation. Therefore, this PCR application must be denied and dismissed with prejudice.

This Court advises thé Applicant that he must file a notice of intent to appeal within t}.xirtS/

(30) days from the receipt of this Order is he wants to_secure appropriate appella}té review. His

' attention is directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules for

the appropriate procedures to follow after notice of intent to appeal has been timely files.

IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and dismissed with prejudice;
and
2. That the Applicant be remanded to the custody

AND ITIS SO ORDERED this )| %ay

the Respondém.

.20 A7

NV

The Honorable er M Yo+g, sy,
Presiding Jud ge
9th Judicial Circuit

‘ }x hlﬁ: Sﬁ)muth Carolina.
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) IN THE NINTH JUDICIAL CIRCUIT
)
)
James Ivan Aiken, #294853 ) Case No.: 2019-CP-10-01873
Applicant, )
) P
\2 ) FINAL ORDER OF DISMISSAL
) 6B
State of South Carolina, ) (,wjifw = ]
Respondent. ) F:} . § ¥
) % N ;:“
Sy 2
o {1

This matter comes before the Court by way of an application for posticb11v1ct-rﬁn rek;ef.
(PCR) filed by James Aiken (Applicant) on April 12, 2019. Respondent made lts Rann and
moved to summarily dismiss the action as procedurally barred pursuant to the Uniform Post-
Conviction Procedures Act, located at section 17 27-10 to -160 of the South Carolina Code.

- After review of the record and pleadings, this Court agreed this application should be
summarily dismissed and provisionally dismissed the action by way of a Conditional Order of
Dismissal filed on August 24, 2020, giving Applicant twenty days from the date of service of said
Order to show why the dismissal should not become final. Attached to this Final Order and
incorporated herein by reference is an Affidavit of Service indicating Applicant was served the
Conditional Order of Dismissal on November 6, 2020.

On September 21, 2020, Applicant filed a Response to the Conditional Order of Dismissal

asserting the statute of limitations should not apply because Fishburne v. State, 427 S.C. 505, 832

S.E.2d 584 (2019), announced a new rule of law—that PCR counsel’s failure to file a Rule 99(¢e),
SCRCP, motion “cannot prevent the [state supreme court] from remanding claims of ineffective

assistance of counsel when the PCR court’s order does not comply with section 17-27-80” of the

."'\...IAQ B o Fe o¥n 1w
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South Carolina Code.! Applicant further asserts the PCR court did not make specific findings of
fact or conclusions of law on at least one issue raised,? and he did not waive his right to appeal
those issues. Finally, he contends this action is not successive because it is based on a new rule of
law, and successive PCR applications are allowed when an applicant has been denied complete
access to the appellate process.

Applicant misconstrues Fishburne., Contrary to his assertion, Fishburne did not announce
a new rule of law. Rather, the Court in Fishburne reiterated what it has reiterated many times
before—that section 17-27-80 requires the PCR court to make specific findings of fact and
conclusions of law as to each allegation raised by a PCR applicant. See Fishburne, 427 S.C. at
512, 832 S.E.2d at 587 (“Over the years, we have issued numerous opinions addressing a PCR
court's failure to make adequate findings of fact and conclusions of law regarding duly raised
issues.”). In issuing the remand, the Court rejected the State’s preservation argument but found
the argument was nevertheless valid. See id. at 515, 832 S.E.2d at 589 (“We acknowledge the
validity of the State's preservation argument, and we acknowledge our prior decisions have been
somewhat inconsistent as to whether a Rule 59(e) motion is required to preserve an applicant's
request to remand to the PCR court for the consideration of particular issues in which the PCR
court failed to make sufficient findings of fact and conclusions of law.”). Ultimately, because
Fishburne did not announce a new rule of law, it does not provide an adequate basis for setting
aside the statute of limitations or the prohibition against successive applications.

Further, Applicant did appeal the denial of his first PCR application. Unlike Fishburne,

however, Applicant did not raise to the state Supreme Court any issue that he contended was not

" Applicant previously raised this issue in his amended application, filed February 12, 2020.
2 Applicant, however, does not set forth what that issue was.

2



adequately addressed by the PCR court. See James Ivan Aiken v. State, Appellate case number

2013-000083. In fact, Applicant did not set forth in his response to the Conditional Order of
Dismissal any specific issue the PCR court allegedly failed to rule on. Thus, Applicant has not set
forth a valid basis for an evidentiary hearing or shown why the Conditional Order of Dismissal
should not become final.

IT IS THEREFORE ORDERED that for the reasons set forth in the Court’s Conditional
Order of Dismissal, this application for post-conviction relief is hereby DENIED AND
DISMISSED WITH PREJUDICE.,

Should Applicant wish to procure appellate review, he must file and serve a notice of appeal

within thirty days of this Order. See Rule 203, SCACR. Applicant’s attention is directed to Rule

243, SCACR, for the procedures following the filing and sefvic o?the notig€ of appeal.
{

y of Q v , 2023, /

ROGER MRYOUNG, SR ¥
Chief Adminfsyative fudge

Ninth Judicial Circut

ANDIT IS SO ORDERED this

( , South Carolina
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