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M it c h e ll  F a rl e y  - D i r ec t  b y A t t or n e y  W e i d au e r

to do.  And once the Supreme Court has actually opened a case, I

believe it goes to indigent defense attorneys, who will be

assigned to it at that time.

Q And you wouldn't have reason to disagree that indigent

defense may have had this case but may not take up the case or

open or proceed with the filing until the Court indicates that

they should?

A I can't disagree with that.

Q And so it would not be a surprise to you if, in that

affidavit that we stipulated to, indigent defense indicated that

they did not open one because there was no request from the Court

to because this was earmarked as a guilty plea?

A Yes, ma'am.

Q Let's go back a little bit.  Let's talk about how long

you've been practicing law.

A I was barred in 2007, and since then.

Q How much of that has been criminal?

A 99.9 percent.

Q Okay.

A I worked for an insurance defense for 90 days.  They're the

real criminals (indiscernible.)

Q And in this instance with Mr. Homes, were you appointed or

retained to represent him?

A I was at the public defender's office.

Q Roughly how long before his trial were you appointed?
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A I can look that up.  So it looks like the file was opened in

November of 2011.

Q Okay.  And you agree this trial took place in April 2013?

A Yes.

Q Leading up to trial, do you recall roughly how many times

you met with applicant?

A It would have been -- so usually my practice was to go to

the jail at least once a month to meet with every single client

that I had detained.  I don't know that I did that with him, but

then I would say obviously we're preparing for trial.  I would

have met with him specifically and alone about those issues, so

multiple, multiple times.  I think he testified six.  That

doesn't sound unreasonable to me, but I would assume it would be

a few more than that.

Q Okay.  But you don't have an independent recollection of

that?

A I don't.  And I tried to look back on my calendar, and it

just says "jail".  It doesn't list the people.

Q Okay.  And in the course of your representation, you

received discovery pursuant to Rule 5 and Brady in this case?

A Yes, ma'am.

Q Did you review those materials with applicant?

A Absolutely.  And I gave him a copy of them as well.

Q And you would have discussed the indictment and the elements

of the offenses with him as well?
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A Yes.

Q Okay.  Did you discuss his constitutional rights with him?

A Yes.

Q And did he ever indicate he wanted to plea in any manner, or

was this always set for a trial?

A My recollection is that he was never given a plea offer to

begin with, and it was an LWOP, so, you know, he wasn't really

given -- you know, he didn't have any choice but to try it.

Q Trying this case, rather, was his best option --

A Yes.

Q -- because if he would have pled he would have been LWOP'd

regardless?

A Yes.  Well, I don't think we got a plea offer.

Q Okay.

A That's the best I can tell you.  I know it was an LWOP case,

so that kind of ...

Q Okay.  Let's dive into allegation no. 2, which states:

Trial counsel was constitutionally ineffective in failing to call

critical witnesses on behalf of the defense at trial.

Mr. Holmes, today, has alleged that he wanted you to call

the 911 caller.  Do you recall having a conversation with him

regarding that or investigating that further?

A I don't specifically recall that, but in reviewing the

evidence I didn't see where they ever identified a 911 caller.  I

don't see where there were any 911 recordings or anything.  So I
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do not believe, even if we wanted to, that we could have, because

we didn't know who that person was.

Q There was testimony earlier regarding the State Farm agent

who testified at trial.  Do you remember that testimony?

A Yes.

Q Did you investigate if there were any witnesses that you

could have called as rebuttal witnesses to his testimony?

A I don't think that there were.  Just, I don't recall.

Sorry.

Q And Mr. Holmes surely didn't turn over any witnesses that

could have refuted that testimony?

A No.

Q What did you do to investigate that case?  Can you give the

Court a summary of when you got the discovery to when you got to

trial, your defense strategy.  

A Sure.  So first of all, there was very little in the way of

police reports and things from the sheriff's office.  I don't

know if they had been lost or if they didn't do it, but there

wasn't that much to work with.  I mean, I remember going through

microfiche and finding newspaper articles about, you know, the

time, did a lot of studying on DNA, but I don't think that there

was really much, many leads, to follow.  I just don't recall.

Q Okay.  So would you say that your main defense was the

chain-of-custody defense?

A Absolutely.
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Q And how did you prepare for trial getting ready for that

defense?

A I had just gone back through my notes.  I have where I typed

out and written out the entire chain and followed it through, and

went through each and every item.  You know, just mapped it out.

Q And at trial do you remember making a motion to exclude DNA

evidence?

A Yes.

Q And that motion was based on the chain of custody?

A Yes.

Q Okay.  Your defense up against the State's case, how did you

feel like this was going to fall?  Did you feel like you had a

fairly strong argument with that chain-of-custody motion?

A I think the chain of custody was completely messed up.  I

thought we had a very strong -- Well, I thought we had a fighting

chance, you know, in getting that evidence excluded.  It was a

mess.  It was an old case.  So yeah.  Now, did I -- I wasn't

going to bet the farm on that but, yes, I thought that it was --

Q The strongest argument that you had?

A I think it was the only argument I really had.

Q Okay.  And do you remember the Court making a ruling in this

case regarding your motion to exclude?

A Yes.

Q And what was that ruling?

A She denied it.
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Q And do you remember her giving reasons for her denial?

A In reading through the transcript, I do.

Q That refreshed your recollection?

A Yes.

Q Okay.  And do you -- if memory serves, do you remember what

those reasons were?

A I don't.  I have the transcript in front of me.

Q You do have the transcript in front of you?  If you would go

to page --

ATTORNEY WEIDAUER:  Beg the Court's indulgence for one

moment, Your Honor.  

BY ATTORNEY WEIDAUER:  

Q -- I believe it's 275.  And 275 is showing where you made

that motion, and that's starting on Line 2.  Do you see that?

A Yes, ma'am.

Q Okay.  And moving to 276, 277, -8, and -9, that would have

been your argument --

A Yes, ma'am.

Q -- on that motion to exclude.  Okay.

ATTORNEY WEIDAUER:  Beg the Court's indulgence for a moment.

THE COURT:  Yes, ma'am.

BY ATTORNEY WEIDAUER:  

Q Would you go to page 294.

A I'm there.

Q Excuse me, 295.  And look at Line 14.  And if you'd just go
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ahead and refresh your memory a little bit, and I can go through

page 298, if you can look through that.

A It looks like it was -- she ruled that it was admissible,

but I could argue weight.

Q Okay.  And so that was your main defense, and then the Court

ruled that was admissible, so you were really relying on the

jury?

A Correct.  At that point, yes.

Q Okay.  Regarding allegation no. 4 and your alleged failure

to adequately cross-examine the victim regarding her version of

events, can you explain why you didn't necessarily object or why

you didn't cross-examine her on her statement that Mr. Holmes

pointed out earlier regarding her panties?

A We've got to set the scene, I guess.  You know, the

transcript is really dry, but we've got a victim that was

brutally raped.  And I'm not saying she was telling the truth,

but, her demeanor, she was brutally raped.  She had to have an

abortion after she became pregnant from this.  She was an

emotional wreck.  And I didn't want her to add anything else.

It's just really hard.  I don't know if you've ever been,

you know, with a victim that's like that, but you don't want to

dwell on that; you don't want to batter the victim, especially

when your defense is not that she was victimized but that it was

all about the chain and DNA.  I don't know what that would have

done to benefit the case.
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I think I questioned the gun.  There was discrepancies with

that.  What is the page of that?  Is it 176?

Q Yeah.  I believe it's 87, is where she's testifying.  But,

really, I'd like you to start on page 86, because I think framing

her surrounding testimony will lend to what you've just testified

to.  And that's page 86, Line 21, and where she testified

about -- quote -- I didn't have any underwear on, is on page 87,

Line 15 through 17.

A So when she was testifying, she said that he forced her to

remove her clothes, and then in another line he said something

along the lines of, he told her to bend over and at that time she

didn't have underwear on.  I made note of that in my notes.  Ash

Chisolm, who was the other attorney, made note of that in his

notes.

And in my notes for my closing argument, I put that in

there.  I don't know why I didn't bring it up then.  I don't know

if it was to, you know -- so that she couldn't say, Oh, well, I

put them on, or, I put some on on the way to the hospital, or

something like that.  I think that I just wanted to leave it open

like that.

But just going through my close, and my notes say bring it

up, I don't see where I did bring it up.

Q And this trial was nine years ago at this point, so although

you don't have any independent recollection for why you did not

put that in your closing, your normal practice and your
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assumption based on that normal practice would be that you didn't

for a reason?

A I mean, there has to be a reason.  I just don't -- I'm

sorry.  I just don't remember.

Q Okay.  Let's move on to allegation no. 5, which is:  Trial

counsel in the public defender's office had a material conflict

of interest in this case.  We've had testimony here today that

John Loy was your superior --

A That's correct.

Q -- in the public defender's office.  And that's correct?

A Yes.

Q Can you explain conversations that you had with Mr. Holmes

regarding Mr. Loy, that he previously prosecuted another case

with Mr. Holmes?

A So at some point -- and I don't remember how it even came

up -- I mean, John Loy had been in private practice and a public

defender for years.  He was only briefly at the solicitor's

office, and the solicitors rotate through -- somehow we realized

that he had actually prosecuted Mr. Holmes, and I would have

immediately informed him of that.  And I think that's how he knew

that today, you know, that we had informed him that before.

I don't know that there is a conflict, and I don't know

that -- I can't recall if we discussed it.  I mean, my gut

feeling -- I mean, if I told him about it, the incident was

brought up; you know, the fact was brought up.
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Q Did Mr. Loy have any involvement in Mr. Holmes's

representation?

A No.

Q And so, even as your superior, he wouldn't have been

dictating to you how you should proceed in your representation;

you wouldn't have gone to him regarding how you should craft your

defense, et cetera?

A No.  We were very independent.

Q And do you recall Mr. Loy ever saying that he wanted to sit

in on Mr. Holmes's trial?

A I mean, he was the deputy, and he would have been there

anyway, and I don't -- I think it was just me and Ash and

Mr. Holmes.  I don't -- I don't think so.  He did nothing to help

or, you know, gave me no direction in the case.

Q Okay.  And that's what I wanted to be clear about, it's your

testimony that he had no involvement in this case --

A Yes.

Q -- besides being the former solicitor --

A Correct.

Q -- and prosecuting a case with Mr. Holmes?

A Yes.

ATTORNEY WEIDAUER:  Beg the Court's indulgence, Your Honor.

THE COURT:  Yes, ma'am.

ATTORNEY WEIDAUER:  Thank you.

THE COURT:  All right.  Mr. Geel.
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ATTORNEY GEEL:  Your Honor, may I approach the witness?

THE COURT:  Yes, sir.

CROSS-EXAMINATION 

BY ATTORNEY GEEL:  

Q I'm handing you, I believe it's, Applicant's 1.  If you

could keep the pages in order.

ATTORNEY GEEL:  And, Your Honor, I have a copy of this for

the Court if you'd like to follow along while we're going through

it.  And, Your Honor, your pages are numbered there.

BY ATTORNEY GEEL:  

Q Mr. Farley, can we start with the first page of this, of

Applicant's 1.  Now, this is a letter dated April 25th signed by

you to the Court of Appeals.  Would you agree with that?

A Yes.

Q And that's a notice of appeal in this particular case?

A It's a cover for a notice.  Yes.

Q Right, a cover letter.  Now, that's dated April 25th, 2013?

A Yes, sir.

Q And I have the transcript here in front of me, but would

you -- I don't know if you know this off the top of your head,

but would you agree that the trial concluded on April 25th, 2013?

Does that sound right to you?

A That sounds right.

Q So this is the same day that the trial concluded, in other

words?
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A That's correct.

Q And just to reiterate, at that time Mr. Holmes intended to

appeal; he told you you wanted to appeal, and so that's why you

submitted this letter with the notice of appeal?

A Yes, sir.

Q Thank you.  Would you mind going to page 2, sir, in that

packet.  Now, this is the actual notice of appeal; correct?  

A Yes.

Q All right.  Now, I'd like to direct your attention -- I

mean, if you'd like to read the whole document, that's fine, but

I'd like to direct your attention -- specifically to the last

line of the paragraph there where it says:  However, counsel is

not aware of any exceptions to Rule 203.

Are you aware of what -- how shall I say this -- what impact

that statement or that sentence would have had on this appeal?

A It's saying we're appealing but we have no reason to appeal.

Q Just for the purposes of the record, I mean, Rule 203, it

contemplates appeals from his guilty pleas?

A Guilty pleas.

Q And you would agree that that rule stipulates that you have

to specify what your grounds for appeal are in a guilty plea, if

you will?

A Yes.

Q And so would you agree that this reference to Rule 203 in

this notice of appeal could arguably lead someone to conclude
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that this is a guilty-plea appeal as opposed to a trial appeal?

A Yes.

Q Sitting here as you are today, would you have included that

sentence in a notice of appeal from a trial intentionally?

A No.

Q So that would have been a mistake.  Is that fair to say?

A Yes.

Q You indicated that you asked your assistant, or parallel, to

draft this for you.

A Yes.

Q And like most lawyers who try a lot of cases and do a lot of

pleas, you had one of each, kind of a guilty plea notice of

appeal, and a trial notice of appeal?

A Yes.

Q And I know you have to speculate here a little bit, but

would you speculate that your assistant drafted this and

mistakenly included that final sentence regarding Rule 203?

A I think that she used the form, yes.  And I think that I did

not thoroughly review it.

Q Okay.  And again, as you sit here today, you would agree

that that's not appropriate to include that sentence in a notice

of appeal from --

A That's a completely incorrect form.

Q Okay.  And moving forward to page 3 of that packet, the next

page, this is just a proof of service from -- this is an
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attachment to the prior page.  Would you agree?

A Yes.

Q And again, that appears to be your signature there?

A Yes.

Q Also dated the 25th of April, 2013?

A Yes.

Q Okay.  And if you could flip to page 4 of your packet.  And

would you agree, this appears to be the envelope that you sent

that document in or that your office sent that document in?

A Yes.

Q And switching to page 5 -- now, this is the letter dated

May 3rd, 2013, another correspondence from you to the Court of

Appeals.  And in this cover letter you indicate that you enclosed

some correspondence that you sent to Mr. Holmes.  Is that

accurate?

A Yes.

Q Okay.  And then the next page, page 6, does that appear to

be a copy of that correspondence?

A Yes.

Q Okay.  And in this correspondence, which is addressed to

Mr. Holmes in the Department of Corrections -- just let me stop

there.  Mr. Holmes was in the Department of Corrections at this

time, May 3rd, 2013; correct?

A Yes.

Q This is roughly a few weeks after the trial had concluded?
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A Yes.

Q Okay.  And in this correspondence to Mr. Holmes, you say:

Enclosed please find a copy of correspondence received from the

South Carolina Court of Appeals.  Please be advised that you have

20 days from the date of this letter to inform the South Carolina

Court of Appeals in writing of any arguable basis that there are

issues preserved for appeal.

And again, just getting back to the Rule 203 again, is this

a letter that you would send a Rule 203 appellant?

A Yes.

Q In other words, if someone has been convicted at trial like

Mr. Holmes, they're not required to provide any of these bases

for the appeal prior to the appeal being docketed.  Is that your

understanding?

A Yes.

Q So like the sentence that we just talked about in the notice

of appeal, this was in error, in other words, sending this letter

to Mr. Holmes?

A Yes.

Q But it appears from this that the reason that you sent this

to him is because you received some kind of notice from the Court

of Appeals that they believed this was a guilty-plea appeal?

A Yes.

Q Does that look right to you?

A Yes.
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Q Okay.  And following on to the final page, page 7, this is

an order from the Court of Appeals denying, or rather,

dismissing, Mr. Holmes's appeal.  You would agree that that's

what this document is?

A Yes.

Q And I'll direct your attention to the last sentence where it

says:  Accordingly, this appeal is dismissed for failure to make

a sufficient showing pursuant to Rule 203(d)(1)(B)(iv) of the

South Carolina Appellate Court Rules.  Now, I know you may not

know the rule track in reverse, but that rule refers to

guilty-plea appeals.  Do you have any reason to disagree with

that?

A No.

ATTORNEY GEEL:  And I'd ask the Court to just take notice

that that section does refer specifically to guilty-plea appeals.

BY ATTORNEY GEEL:  

Q So as you read this order, it appears that it was dismissed

because the Court characterized it as a guilty-plea appeal and

not a trial appeal?

A Yes.

Q And so just to put a fine point on it, at no point during

all this, your notice of appeal, the correspondence you received

from the Court, the correspondence you sent to Mr. Holmes, at no

point did you latch on to the fact that they were considering

this a guilty-plea appeal as opposed to a trial appeal?  I mean,
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that just didn't click for one reason or another?

A This man needs an appeal, and I messed up.

Q Right.  Okay.  And at no point did he tell you he didn't

want to appeal?

A He did not.

Q And then you didn't intend to withdraw or dismiss his

appeal?  That wasn't your intent?

A I did not.

Q Okay.  Okay.  Turning to the trial issues, I'm just going to

ask some sort of like, I guess, broader questions here.  Let's

just talk about the case coming from a 30,000-foot view here.

You have this incident in 1984 or '86 -- '84, excuse me.  The

victim, at no time, was able to identify Mr. Holmes as the

perpetrator of this crime; correct?

A Yes.

Q So you have this incident where it takes place, and she's

not able to say that this is the person who did it.  You would

agree --

A Yeah.

Q -- at trial or before when the incident happened?  And then

during the trial itself you have you her testifying, and on a

couple of occasions suggesting that she was not wearing panties

either during or after the assault took place.  Is that

consistent with your recollection of the trial testimony?

A I remember she said she took off her clothes, and then I
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remember her saying shortly, in several sentences down, that she

was not wearing panties when she was forced to bend over.

Q Right.  So I'll direct you specifically.  I know you offered

this, so I won't belabor it, but in the transcript, on page 87,

at Line 16 the victim says:  He told me I had to bend over, and I

didn't have any underwear on, and he performed anal sex on me.

So in this testimony she's describing the assault as it

happened and indicating that at that point she was not wearing

underwear/panties; correct?

A Yes.

Q And then later on during her testimony -- and this is on

page 88, beginning at Line 24 -- she says -- this is after the

assault took place:  I got partially clothed and went out and

tried to dial 911, but I don't think Summerville had 911, or I'm

confused and I had to dial 0, and they didn't have it back then.

I couldn't get through.  I put the skirt on, and I went outside,

and there's a lady sitting in the car out there and I said,

You've got to help me.  Something bad happened.

So there she indicated specifically that she put a skirt on

but says nothing about putting panties on; correct?

A Yes.  

Q I guess the transcript is silent as to whether she actually

did, but she specifically mentions skirt, specifically mentions

getting dressed, but makes no mention of putting the panties on.

Correct?
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A Yes.

Q So there at least is an issue there as to whether she

actually put those panties on or had them on during the assault,

or whether they were nearby.  You agree that was a trial issue,

potentially?

A Yes.

Q So then moving on, the second piece, after the evidence is

all collected and you have physical evidence, a sexual assault

kit, clothing items recovered from the victim, you had a very

serious chain-of-custody issue in this case; would you agree?

You already testified a little bit about it.

A Yes.

Q And you did challenge that.  You wanted to sort of

illustrate that there were flaws in the chain; correct?

A Yes.

Q And among the items in that chain of custody, that evidence

collection, were this pair of panties that was alleged to have

been worn by the victim.  Correct?

A Yes.

Q And years later, a cutting from that pair of panties was the

material that the DNA sample was ultimately collected from.  Is

that correct?

A Yes.

Q And that is the piece of evidence that ultimately had a

CODIS hit that implicated my client in the case?
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A Correct.

Q Would you agree?  So I guess taking a 30000-foot view, would

you agree that it was of critical importance whether these

panties were actually worn by the victim; whether the panties in

the chain of custody chain of custody actually were those same

panties; and then whether the panties that were tested for DNA

were, in fact, the same ones?  In other words, whether that was

the same piece of evidence through the entire course of two -

three decades?

A Yes.

Q You would agree that that was of critical importance in this

case?

A Yes, that was very important.

Q Okay.  So talking more specifically about -- pardon me.

Okay.  Let's talk about the chain-of-custody issues specifically.

Now, you did challenge the chain of custody.  In fact, as the

State has gone over, you spent 20 pages arguing about why it

should be kept out.  Is that consistent with your recollection?

A Yes.

Q And you argued a lot of grounds for keeping it out.  Is that

fair to say?

A Yes.

Q Multiple.  It wasn't just one issue that you hung your hat

on.  You had a bunch of different things.  Correct?

A Yes.
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Q You argument included items were mislabeled and mishandled;

correct?

A Yes.

Q That at some point it wasn't clear who was actually in

custody of the evidence; correct?

A Correct.

Q The evidence, some of the materials, moved from one location

to another, and it kind of wasn't well-documented as they moved

between locations; is that correct?

A Yes.

Q I believe the sheriff's office or someone, they moved

offices or moved to locations at some point, and it wasn't clear

who took custody between those trips.  For example --

A Yes.

Q -- Is that consistent with your recollection?  And on top of

that, the materials, some of them went to SLED on more than one

occasion.  Is that also consistent with your recollection?

A Yes.

Q Now, as to -- you heard Mr. Holmes talk about the fact that

one or more of the individuals who is allegedly in the chain was

deceased at the time of trial you.  Did you have any independent

recollection now of that being the case?

A I do, yeah.  Ernest Moultrie, and this guy's name was

Bert -- they used to be called Bert and Ernie, is the joke.  So,

yeah, Bert was definitely dead.
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Q And as you were moving to have materials excluded,

challenging the chain of custody, is that one of the things that

you thought about, the fact that there were people in the chain

were not available to you?

A Yes.

Q Do you recall challenging the chain on those grounds

specifically?

A I believe so.  The record will speak -- 

Q So the record will speak for itself.  Let me say it this

way:  As you sit here, if you failed to expressly challenge it on

those grounds, is there any strategic reason why you didn't do

that you can think of?  Would there be any strategic reason not

to add that to the list of bases for exclusion?

A I would think that -- I mean, I can look at the transcript,

but I would think that I would include the fact that there's

someone who's in the chain who's not there, you know, to testify

about the chain.  I can't recall.

Q So I know it's been a long time, as well, but as you sit

here today you can't think of any reason why you would not have

argued that?  Is that fair to say?

A Yes.

Q Strategically there was no reason why you would not have

argued that?

A Yes.

Q I mean, that's a valid basis?
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A That's a very valid basis.

Q And it's one of many problems that you identified with the

chain of custody in this case.  Is that fair to say?

A Yes.

Q Okay.  Let's turn over to the other side now, the DNA test

itself and the panties.  What do you recall about the alleged

victim's testimony when she said she wasn't wearing panties?  As

you sit here today, do you remember what went through your mind

when she said that?  Was that the first time you learned of it

during her testimony?  Were you expecting that?

A The only thing that I can say definitively is, going through

my notes, I have -- so I take notes while each person is

testifying -- I have, No panties, question mark.  That's the best

I can tell you.  I don't remember strategically at that time.

I'm speculating that I didn't want to go into it in detail

because I would want to save that for close.  I just -- I don't

know.

Q But understandably, you are speculating, though, as to --

A Right.

Q -- there may have been a reason why you didn't bring it up?

A I just don't know.

Q You can't say --

A I can't tell you if it was I forgot about it; it was a

mistake.  You know, I don't -- I just don't know.

Q You said you may have been saving it for closing.  I mean,
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you would agree that that's an arguable strategic reason for not

bringing it up during the cross?  Would you agree with that?

A Yes.

Q So if you then did not bring it up in closing, then there

wouldn't really be any strategic reason you could identify for

not bringing it up on cross; right?

A That's correct.

Q If you don't do it during the exam with the intention of

bringing it up later, but then you don't bring it up later, then

there really is no strategic purpose?

A That's correct.  It wasn't served to be a strategic purpose.

Q Right.  And again, the record will sort of speak for itself.

Do you remember bringing it up in closing argument that she

wasn't wearing panties?

A I didn't see it in there.

Q Okay.

A I was focused on the chain.

Q And I guess just going through the same question again, when

she testified that after the assault she put her skirt on and

went outside, at that point do you recall thinking that her not

putting panties on after the assault had some kind of impact on

the evidence in this case?

A I can't remember that.

Q Okay.  You would agree, though, that it would have been an

important fact in this case that she put the panties back on
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after the assault; correct?

A At some point, between the assault and the hospital.  I

mean, assuming that the chain was correct, which I still very

much doubt, when she went to the hospital there would have been

panties on, and theoretically the DNA would still be there.  The

panties had her DNA and his.  You know.

Q So you would agree then that it was of critical importance

for the State to establish that she had put these panties on

after the assault?

A Yes.  Certainly.

Q And so during her testimony, when she indicated she got

dressed after the assault and it doesn't specifically mention

putting panties on, you would agree that that's, at least,

something that warrants exploration on cross?

A Yes.

Q As you sit here today, can you think of a strategic reason

why you would not have gone into that on cross?

A No.

Q And you mentioned the No panties, question mark.  Was it in

your trial notebook?

A Yes.

Q Do you recall any kind of notation or anything like that as

to the latter testimony when she got dressed?

A No.

Q And just to put a fine point on it, that not having been
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brought up in closing argument, you can't identify a strategic

reason for not bringing that up in closing, either?  Is that fair

to say?

A No, I cannot.

ATTORNEY GEEL:  Thank you, Your Honor.  That's all I have.

THE COURT:  Redirect?

REDIRECT EXAMINATION 

BY ATTORNEY WEIDAUER:  

Q Just a couple questions for you, Mr. Farley.  Regarding the

chain of custody, you testified that was the most integral part

of your defense in this trial.  Correct?

A Yes.

Q And that was essentially what you were throwing against the

wall for the trial clerk and the jury, was that this chain of

custody was, as you put it, I think, you had serious doubts about

it?

A Well, once the evidence was allowed in, then it was, you

know, trying to call into question with the jury.

Q And this trial is 400-odd pages, and really there's only

maybe 70 pages regarding what actually happened that night.  The

rest is trying to make sure that that chain is established.

A Yes.

Q And did you feel -- and sitting here today, do you feel that

you had everything and all the facts in front of you to

adequately argue that chain-of-custody argument and that motion
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to exclude the DNA evidence at the time of trial?

A I had everything that was available.  Yes.

ATTORNEY WEIDAUER:  Thank you, Your Honor.

THE COURT:  Anything else?

ATTORNEY GEEL:  No, sir.

THE COURT:  Attorney General, you can call your next

witness.

ATTORNEY WEIDAUER:  State rests.

THE COURT:  Thank you, Mr. Farley.  State rests.  Okay.

Anything from the defense?

ATTORNEY GEEL:  I don't mind going first, Your Honor.  If I

could just have a moment.

THE COURT:  All right.  Hold on one second.  Go right ahead.

ATTORNEY GEEL:  Thank you, Your Honor.  I'll start off by

just briefly touching on the belated appeal issue.  Your Honor, I

submit to the Court that, if you look through this packet,

Applicant's 1, what it makes abundantly clear here is that there

was a mistake made somewhere along the way.  It's not completely

clear whether it could have been rectified or who was explicitly

responsible for rectifying it but, at a minimum, what we have

here is trial counsel submitting a notice for appeal that makes

reference to Rule 203.

Again, I would ask the Court to take judicial notice of that

appellate court rule.  It indicates that counsel has to specify

whether there are grounds for appeal in cases of a guilty plea.
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So a reference to Rule 203, or at least the reference to

exceptions to Rule 203, that is simply not something that you

would include as a trial lawyer in a direct appeal notice from a

jury trial.

And it appears to me from the record before the Court that,

based on that reference, the appellate court docketed this in as

a guilty-plea case, and then sent out the appropriate notices

asking counsel to identify the grounds for an appeal.  With a

guilty plea, you have to specify those grounds.

This packet also includes Mr. Farley's letter to Mr. Holmes

asking him for input on those issues.  And then, of course,

ultimately the Court of Appeals dismisses this appeal and it

explicitly references Rule 203(d)(1)(B)(iv), which that specific

subsection is -- it pertains to direct appeals from guilty pleas,

and that appellants have to specify the grounds or else it will

be subject to dismissal.

So it is abundantly clear from this record, Your Honor, that

this was docketed as -- erroneously docketed as a guilty-plea

appeal and dismissed on those grounds.

The affidavit from Mr. Dudek in appellate defense indicates

that they only open a file after these proceedings have taken

place; so in other words, their policy is not to open a file

until the appeal has actually been docketed, or in the case of a

guilty-plea one, until after those reasons have been supplied.

So they never took over representation, so ultimately it was up
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to Mr. Farley and his office to rectify those errors.

Even though there were a few instances that could have been

caught, I would submit to the Court that ultimately it was

Mr. Farley's responsibility.  And you heard Mr. Holmes's

testimony that he never wanted to waive that appeal.  

So respectfully we submit to the Court that Mr. Holmes is

entitled to a belated direct appeal pursuant to White v. State.

There's nothing to indicate that he intended to knowingly or

intelligently waive it, so we would submit that he's entitled to

relief on our first enumerated ground.

Your Honor, I will submit grounds 2 and 5 to the Court

without further argument.  You've heard the testimony regarding

the conflict of interest, as well as the testimony regarding the

failure to call the 911 witness.  I will submit those without

further argument, and ask the Court to grant relief on those

based on the testimony we heard today under the standards set

forth in Strickland.

I'd like to zoom in a little bit on the third and fourth

grounds which I believe are the ones that will warrant the most

attention from this Court.  So as I went over with Mr. Farley,

this case was unusual to the extent that you have a victim who

was unable to identify the perpetrator and years and years and

years later a DNA match comes back and implicates my client, so

you have these two pieces.  Of course, you the chain of custody

being such that it isn't abundantly clear -- at least we submit
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to the Court that it's not abundantly clear -- that this evidence

was handled correctly, so we can't actually have faith that the

evidence made it from point A to point Z intact.  And, of course,

this is a critical piece of evidence, this underwear.  This is

where the DNA came from.  This is where the DNA that implicated

my client came from.  

As you'll see, Mr. Farley spent quite a while during trial

discussing these pieces of evidence.  And, Your Honor, for the

record -- between pages 275 and 295, Ms. Weidauer went through

some of it in detail -- he discusses at length all the problems

with the chain of custody, and among them is the fact that it's

not clear who made the clipping from the panties and, again, it's

not clear that these items were all maintained intact during the

years and years and years that they were in the State's custody.

So that you have, and then combined with the fact that you have

some testimony from the victim here that she wasn't wearing

underwear during the assault or immediately before it; and that

also, later on as she went to call 911, that she dressed herself

again but did not put those panties on.  

Mr. Farley indicated during his testimony that he was aware

of this fact, and, in fact, he even wrote it in his trial

notebook, and yet the record speaks for itself that this was just

not brought up, it was not argued.  It certainly wasn't brought

up on cross-examination.

And again, taking the whole 30,000-foot view of the case,
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with the fact that the panties that were tested by SLED decades

later were the same panties that were worn by the alleged victim

on the date of the incident was of critical importance.  And so,

therefore, also of critical importance was the question of

whether she did put on panties after the assault.  And you have

evidence that certainly raises the question that she did; that

she didn't have them on right before; and that she didn't put

them on right afterwards.  At a bare minimum, this requires

explanation, or exploration, by the defense lawyer.

Mr. Farley was not able to identify any strategic reason for

not exploring it.  I mean, if it were the case that there was

some out-of-court statement that the victim made that indicated

that she had put on panties at some point and she simply forgot

to testify to it, that would be a plausible strategic basis, but

Mr. Farley was not able to supply any reason in that vein.  In

fact, he indicated that he did want to bring it up.

So the fact that it wasn't raised; the fact that it wasn't

argued; the fact that it wasn't explored, there's simply no

strategic reason for not doing so, especially in light of the

critical importance of that piece of evidence, as I said.

So, Your Honor, we would ask the Court to give very careful

consideration, as I said, in particular to the first and third

and fourth grounds that we've raised.  We do believe that

Mr. Holmes is entitled to relief on those grounds and, at bare

minimum, we submit that he is entitled to a belated appeal here.
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The chain of custody was the main issue in this case, and it

was litigated very extensively, and the propriety of the Court's

ruling on the admissibility of the entire chain has never been

passed on by the Court of Appeals.  That's never been reviewed.

And so we submit that he has very valid grounds for indirect

appeal, and he never agreed to waive them.  So, at minimum, we

believe that he's entitled to a belated appeal.  But that beyond

that, Your Honor, we do believe he's entitled to relief on the

remaining grounds, and that he's entitled to a retrial on that

basis.  So we ask the Court to grant the application.  Thank you.

THE COURT:  All right.  Attorney General, I'm happy to hear

from you.

ATTORNEY WEIDAUER:  I'd like to start off by saying that in

our amended return on a partial motion to dismiss -- or return

and partial motion to dismiss, rather, we had argued that the

statute of limitations on all other allegations show not be

entitled to an appeal.  I think, based on the testimony today,

specifically testimony -- I beg the Court's indulgence for a

minute.

THE COURT:  Sure.

ATTORNEY WEIDAUER:  Specifically the testimony given from

applicant and, more importantly, counsel that indicated applicant

never waived his right to an appeal and had always had indicated

he wanted to appeal, I think that's telling of his entitlement to

a belated direct appeal.
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As Mr. Geel mentioned, I don't know if there's one place to

place the blame.  I think that this is a chain of unfortunate

events, unfortunately, that Mr. Farley, as he testified to, did

not file the proper paperwork with his notice of appeal.  That

got passed on to the Court and indigent defense, who did not flag

it, and then the Court ultimately dismissed the matter and

indicated that it was a guilty plea, which is just false.  This

stems from a trial.

So to get to the other allegations, we only get there if he

is entitled to an appeal.  And I'll address those other

allegations now.

THE COURT:  Yes, ma'am.

ATTORNEY WEIDAUER:  So should the Court find he is entitled

to a belated appeal under White, the State would still request

that this Court deny applicant's other PCR allegations.

As to allegation no. 2 for ineffectiveness in failing to

call a critical witness on behalf of the defense, counsel

testified that he didn't remember that a 911 operator was

available, nor did he -- nor did Mr. Holmes give him any other

witnesses, or did he find any, through investigation, that could

refute the victim's testimony and that State Farm agent's

testimony regarding the surroundings of the incident.

As to allegation no. 3, ineffectiveness for failing to

adequately investigate the case and failing to challenge the

chain of custody, I think, as Mr. Geel has stated, there's
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multitudes of pages, and most of this trial, as I stated earlier,

surrounds the chain of custody.

Strickland does not require perfect representation but,

rather, counsel's performance is judged under a standard of

reasonableness.  And I think in this case Mr. Farley indicated

the key defense, and he did everything he could, with it being a

cold case, based on the evidence he had before him, to make those

arguments to get that DNA evidence thrown out through that motion

to exclude.  

So I would argue that the failure to adequately investigate

and failure to challenge the chain of custody adequately should

be denied.  As I said about, Strickland does not require perfect

representation.

Trial counsel -- allegation no. 4 is trial counsel was

ineffective for failing to cross-examine the victim.  Counsel

testified that the victim was very emotional during her

testimony; that he did have notes on her testimony; and though he

did not have an independent recollection of why he did not bring

that forward in his closing, he said that he would have reviewed

that and believed there was some reason for him not bringing that

up.

And as to allegation no. 5, counsel testified that Mr. Loy

was, in no way, associated with this case; made no decisions on

this case.  Though he did work in the public defender's office at

the time, he was, in no way, part of Mr. Holmes's  representation
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during this trial.

So we would just ask that this Court, in full, deny

Mr. Holmes's allegations.  Thank you, Your Honor.

THE COURT:  All right.  Anything in reply?

ATTORNEY GEEL:  Just some housekeeping matters before we

adjourn, if that's all right, Your Honor.  First thing, as

Ms. Weidauer has mentioned, just to save the Court some time if

you don't have the cite handy, the precedent that authorizes

Mr. Holmes to address all of his PCR issues, if we are entitled

to a belated appeal, is Wilson v. State.  It's 348 S.C. 215.

It's a 2002 case.

Just for the purposes of the record, Your Honor, what that

case says is that, if it's determined that the appeal was

belated -- or, they're entitled to a belated appeal, the statute

of limitations does not then bar consideration of the PCR issues;

in other words, we get one bite at the apple altogether.  So I

figured I would just submit that to the Court.

And then the last thing I have, Your Honor, I do have the

original amended application.  Can I file that up here, or should

I take that downstairs, may I ask?

THE COURT:  Whatever the clerk wants you to do.

ATTORNEY GEEL:  Should I bring it downstairs?

THE BAILIFF:  I'm the bailiff.  The clerk is not up here.

ATTORNEY GEEL:  I'll take it downstairs.  Thank you, Judge.

I'll file that as soon as we adjourn here.  That's all I have.
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Thank you, sir.

RULING OF THE COURT 

THE COURT:  I believe that the evidence today shows that

Mr. Holmes was unconstitutionally deprived of his statutory right

to a direct appeal.  I think the evidence is clear that there was

a mistake.  

And, Mr. Farley, like good lawyers do, they immediately fess

up to a mistake that they make, and that's something that all

lawyers need to remember, because I think that's important, and

that's part of what makes the justice system work.

So for those reasons -- and I know there was some delay in

time, but, also, this gentleman is 57 years old; has, at best, a

ninth-grade education; had no additional formal education that he

talked about, so I'd also infer from that he doesn't even have a

GED, so I think that to hold him to any standard as it relates to

time would not be appropriate, and I think that clearly this was

an accident perpetuated at the hands of Mr. Farley or his staff,

and so I think he absolutely is entitled to an appeal.

As it relates to no. 2, the failing to call a critical

witness, the witness, as I understand it, is the individual who

either called 911 and/or maybe called the operator.  I think

we've got some conflicting testimony as to what that is, but this

individual that made a call.  Mr. Holmes has the burden of proof,

and what I would say is that basically this witness was not

called here today, and the reality of it is we don't know what
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that witness would say.  There's just no evidence.  And I think

that the fact that we have no evidence as to what that witness

may say here today, I think that's going to -- unfortunately for

Mr. Holmes, I think that fails.  He failed to meet his burden.  I

don't think it's enough just to say, you know, We don't know what

she would have said, but I don't like it.  I just don't think

today is the day, and with him maintaining the burden, I think he

falls short there.

As it relates to the third, trial counsel was

constitutionally ineffective in failing to act in investigating

the case and failing to challenge the chain of custody

adequately, I think that he did investigate this case.

Mr. Farley seemed to be thorough in his investigation, in his

examination of this matter, and I think he did challenge the

chain of custody adequately.

I think Mr. Farley went on, from my review of this -- and I

read this transcript -- he went on with a very lengthy argument

as to why the chain of custody should not -- or, why it was

faulty and, as a result, why the DNA should be excluded.

I agree with counsel.  I do not believe that Mr. Holmes is

entitled to a perfect defense, even a critical issue, Mr. Geel,

and I also believe that the burden's on him, and he's got to show

that the conduct so undermined the proper function of the

adversarial process that it can't be relied upon as having had a

just result.  He's got to show that there's a reasonable
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probability but for counsel's unprofessional errors, the

proceeding would have been different.

And I just think that, you know, the failure to address one

portion -- Mr. Farley's a good lawyer and he sat there, and

during direct at one portion indicated maybe he did or maybe he

didn't have a strategic reason, and on cross he sort of indicated

that he didn't have a strategic reason.

And I think that when you look at that, I just think that,

again, given the probably 15 or 20 pages of argument that he

presented, I think that that was -- I think that was sufficient

and showed that he has adequately challenged the chain and, quite

frankly, I think that the judge, again, would probably allow it

to just go to the weight as far as the admissibility.  I just

don't think that that would have changed anything, and I think

Mr. Farley covered his argument sufficiently from my review of

the transcript and what I picked up on testimony today.

As relates to no. 4, trial counsel was constitutionally

ineffective for failing to adequately cross-examine the victim

concerning her version of events, if you've ever tried cases like

this with a victim, Mr. Farley's on the money, when it comes to

certain times, your cross-examination has got to be limited in

scope, focusing in on one or two things that you think are

important, because if you've got a volatile witness on the stand,

if you've got somebody who is fragile, you've got to really be

careful because it can blow up in your face.  And I think that he
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was aware of that, and I think that's why he conducted his

cross-examination in the fashion that he did.

As it relates to the situation involving the panties, you

know, he indicated that he did make a note of that.  I think he

sufficiently explained why he did not bring that up on

cross-examination.  As it relates to closing, my recollection is

that, in his initial testimony, he indicated that he doesn't

recall bringing it up but he believes that there had to have been

a reason why he didn't, though he couldn't recall.  On

cross-examination, he indicated, in my opinion, at that point

that it's absolutely something that he should have brought up.

I think that given his testimony -- and again, I think

Mr. Farley's a good lawyer.  I think Mr. Farley's still looking

out for Mr. Holmes's best interest in this case, but I just

don't -- I just don't see this as being -- I don't see the

failure to mention this or discuss that in closing as being so

detrimental that it falls to the level of being unprofessional.

But even if it did, even if it did, you know, is there a

reasonable probability but for that, you know, this was going to

change anything or undermine the competence in the outcome of the

trial?  I just don't think that that would be the case.

As it relates to no. 5, trial counsel and the public

defender had a material conflict of interest in this matter, I

think that Mr. Farley's supervisor was a prosecutor, according to

Mr. Farley, many years ago.  Mr. Farley indicated that he did
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not talk, he doesn't recall speaking, with his supervisor about

the merits of the case and so, to that extent, he does recall,

perhaps, his supervisor wanting to sit in or was in the courtroom

during the trial but, again, he also indicated, Mr. Farley

indicated, that he did not participate in the trial; he didn't

advise him; supervise him in any way; and Mr. Farley indicated at

the public defender's office, at that time each defendant was

very autonomous in handling his/her own cases the way they wanted

to handle them.

And so for those reasons, I think -- again, I think, really,

on all of these, I think Mr. Holmes has failed to meet his burden

of proof in this case.  And so for those reasons, I'm going to

respectfully deny all of the reasons set forth in the application

but for the direct appeal that I believe that he absolutely is

entitled to.  So that would be my ruling today.

Attorney General, have I covered all of the grounds in this

matter?

ATTORNEY WEIDAUER:  Yes.  I believe so, Your Honor.

THE COURT:  Have I covered all the grounds, Mr. Geel?

ATTORNEY GEEL:  Yes.  I believe so, Your Honor.

THE COURT:  All right.  In that case, I'd like the Attorney

General to prepare an order consistent with my ruling today.

Please get a copy of that to Mr. Geel for his review, and I will

then sign that, and we'll get going.

Good luck with your appeal, sir.
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MR. HOLMES:  Thank you.

     (End of Transcript of Record) 

 

CERTIFICATE OF REPORTER 

I, Cathy J. Provost, Official Court Reporter for the

Fourteenth Judicial Circuit of the State of South Carolina, do

hereby certify that the foregoing is a true, accurate and

complete Transcript of Record of the proceedings had and evidence

introduced in the trial/proceedings of the captioned case in the

Court of Common Pleas for Dorchester County, South Carolina, on

the 19th day of May, 2022.

I do further certify that I am neither of kin, counsel, nor

interest to any party hereto.

 

                             Date: October 9, 2022                                      

                    /s/ Cathy J. Provost
                    Cathy J. Provost, RMR
                    Official Circuit Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

541























   

            

              

        

               

               

               
  

          

              
  

 

               

           

                  

          

               

                  

               

              

              

                

    

                
 

  
    

552





                  

    

              
  

                  

                   

                   

                 

                

                 

                  

                

          

            

              

                 

        

     

             

         

     
       
       

         
      

      
         

   
   

554



              

           

            
           
        

   
          

         
          

          
    

         
     

 
           

      

               

                 

             

     

       

     

              

                 

    

                

               

               

                 

                

                 

    
   

555



   

             

               

               

              

                

               

    

  

             

                

                 

               

                

             

                 

                 

                

               

             

             

              

                

                   
                  

    
   

556



              

               

             

               

              

                 

               

              

               

          

              

                

              

               

               

              

              

       

          

                

                 

                   
                   

 

   
   

557





             

                 

                

                  

                 

                

                

          

             

              

       

          

                 

                 

              

             

            

                

                   
                

                
                  

                    
                  

                   
                   
        

   
   

559



                

               

                 

                

               

               

                 

                

              

                

                 

                   

 

          

               

                  

               

             

                

                 

                   

                     
              

                 
                

   
   

560



      

           

                

                

                 

          

            

          

            

                

                

          

    

           

            
           

  

          

            

          
         

       

          
        
        

         
           

   
   

561



         
      

     

              

             

              

                  

      
             

              

               

              

              

               

             

                

                

            

                 
  

                 

               

       
  

          

               

                

     
    

562



                

               

              

          

              

                

              

               

                 

  
                

                  

                 

              
  

 

               

               

                 

            

                

                

           

                  

             

   
   

563



         
                

              

                 

                

               

               

               

                  

               

              

               

             

               

              

             

                

            

    

                

             

                 

             

             

   
    

564



               

             

                 

              

      

              

                 

         

                  

                

                

                

                

                 

           

                   

               

   

            

                  

                

              

               

   
   

565



               

              

            

              
  

                 

                

                

               
    

         

        

             

            

              

                  

               

               

               

          

              

                

               

                 

                 

     
   

566



             

                

            

          

               

               

              

         

                

                

             

          
  

                

              

              

              

                 

                 

                  

              

  
                

             

                

   
   

567



            

                

                 

   

             

                

               

              

                

               

               

              

               

             

              

                 

             

                

                

               

              

                   

                

   
   

568



     
                

         

              

             

                

              

    

       

            

                

                

                  

               

               

              

              

               

               

               

                  

               

                  

              

   
   

569



               

            

                  

                

             

      

             

                 
               

               

                  

                 

               

                   

                

               

                 

                 

   

             

              

                

             

   
   

570



             

     

         

            

                 

                

  

           

                

                

              

                    

              

              

                

              

            

               

             

                 

               

             

               

   
   

571



                 

              

                

              

           

              

                  

  
               

          

          

               

             

               

               

                 

                

                 

                  

              

             

               

              

               
  

   
   

572



      

             

                  

              

                    

               

                

               
  

                

           

                

             

                  

                 

            

              

               

  
               

  

               

            

             

  

               

   
   

573











 

    
    

 
    

      
                   

        
    

   

     

             

            
            

          

              

             

             

    

              

     

    

578







581











586



587




