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II.

II1.

STATEMENT OF ISSUES ON APPEAL

Whether the arbitration clause in TAMKO’s express limited warranty requires Plaintiff
Petersen and Defendant/Crossclaimant Donnix (together, “Respondents™), as non-
signatories to the warranty, to arbitrate their claims against Defendant TAMKO

Building Products, LLC (“TAMKO”).

Whether the arbitration clause in TAMKO’s express limited warranty requires a direct,
written contract signed by Respondents in order to be enforceable against them.

Whether TAMKO'’s arbitration clause is otherwise enforceable against Respondents
under its terms.





STATEMENT OF THE CASE

This controversy arises from a construction defects lawsuit brought by
Plaintiffs/Respondents Denise Petersen, individually and as a trustee of the Denise M. Petersen
2005 Revocable Trust dated November 9, 2005, as trustee of the 601 Ocean Boulevard Residence
Trust dated November 30, 2012, and as trustee of the 601 Ocean Boulevard Residence Trust II
dated December 7, 2012, (collectively, “Petersen”) against eleven named defendants, including
Defendant/Appellant TAMKO Building Products, LLC (“TAMKO”), and forty-eight “John Doe
Contractors.” The Third Amended Complaint, filed April 28, 2022, alleges multiple construction
defects at Petersen’s multi-million-dollar beach house at Kiawah Island, South Carolina. See
generally Third Amend. Compl. (“Compl.”). TAMKO manufactured the roofing underlayment,
“TAMKO TW Metal and Tile Underlayment,” installed by roofing subcontractor
Defendant/Crossclaimant/Respondent Donnix Construction, LLC (“Donnix”).! Compl. § 30 (R. p.
022).

Petersen has sued TAMKO under theories of negligence/gross negligence, strict products
liability and breach of warranty, claiming the underlayment was defectively designed and
manufactured, because the polymer in the underlayment oozed out from under the shingles and
stained the soffits and fascia board. Compl. pp. 9-17 (R. pp. 023 —031). On May 10, 2022, Donnix
crossclaimed against TAMKO for negligence/gross negligence, breach of implied contract, breach
of express and implied warranties, equitable indemnity, and contribution, alleging essentially the

same facts as alleged by Petersen. See generally Donnix Crossclaim (R. pp. 056 — 061).

! Underlayment is a synthetic fabric that is installed on top of a plywood roof deck, between the
shingles or metal roofing materials and the deck, to provide a secondary layer of protection from
the elements.





On May 11, 2022, TAMKO moved to dismiss both Petersen’s claims and Donnix’s
crossclaims and to compel arbitration, seeking to enforce the arbitration clause that is part of the
express limited warranty provided with the underlayment. See TAMKO Motion to Dismiss (R. pp.
073 — 086).

On June 2, 2022, the Honorable Benjamin Culbertson heard arguments on TAMKO’s
motion. See generally Transcript of Oral Argument (R. pp. 162 — 192). At the hearing, the parties
argued primarily over whether a contract exists between TAMKO and Donnix and between
TAMKO and Petersen. /d. Although both Petersen and Donnix allege causes of action for breach
of warranty arising from the sale of goods under the South Carolina Uniform Commercial Code,
they nonetheless contend that they have no contract with TAMKO, and therefore cannot be
compelled to arbitrate their claims.

On June 9, 2022, Judge Culbertson adopted in full the proposed Order submitted by
Petersen and Donnix, and denied TAMKQO’s Motion to Dismiss. See Order Denying Motion to
Dismiss (R. p. 001). On June 17, 2022, TAMKO moved under Rules 52(b), 59(e) and 60(b),
SCRCP, for the trial court to reconsider, alter or amend its Order Denying TAMKO’s Motion to
Dismiss and Compel Arbitration. See TAMKO Motion to Reconsider (R. pp. 106 — 117). The
court denied TAMKO’s motion by Form Order.? See Order Denying Motion to Reconsider (R. p.

012).

2 At the hearing, the Court requested proposed Orders from the Parties. Petersen and Donnix
submitted essentially identical proposed Orders on June 8, 2022. See Petersen and Donnix
proposed Orders (R. pp. 193 — 199). TAMKO’s proposed Order was submitted on June 9, 2022.
See TAMKO proposed Order (R. pp. 200 —212). On the same day that TAMKOQO’s proposed Order
was filed, the Court adopted Petersen and Donnix’s Order verbatim, including typographical errors
and misstatements of the record. Id. (R. pp. 001 — 008). This was pointed out by TAMKO in its
Motion to Reconsider, to no avail (R. pp. 106 — 117).





In so ruling, the trial court ignored the Federal Arbitration Act, controlling South Carolina
case law, and common sense in order to find TAMKO’s arbitration clause cannot be enforced
against Donnix and Petersen (together, “Respondents™). The trial court’s primary error was in
failing to acknowledge that the enumerated reasons for enforcing the arbitration clause against
non-signatories exists in this common commercial setting. The practical effect of the trial court’s
ruling is that an arbitration clause in an express warranty (that this very Court has previously
upheld as enforceable)® which accompanies the sale of a product used in the construction of a
dwelling can never be enforced against a non-signatory to the arbitration clause. This is manifestly
not the law in South Carolina. Accordingly, TAMKO timely served its Notice of Appeal on July
7,2022 (R. p. 150).

FACTS

On July 18, 2015, Petersen entered into a written contract with DCTCL, L.P. d/b/a
Buffington Homes, L.P. (“Buffington”) to build her residence. See generally July 18, 2015,
Limited Warranty Contract between Buffington and Petersen (“Buffington Contract”) (R. pp. 223
—231). Buffington was the general contractor, and subcontracted with Donnix to install the roof
and related flashings and waterproofing. See generally March 9, 2016 Subcontract Agreement
between Donnix and Buffington (“Subcontract Agreement”) (R. pp. 236 — 244). Donnix
purchased and installed the TAMKO underlayment which Petersen alleges is defective. Compl. §
21 (R. p. 021). These tiered relationships are typical in residential construction. The general
contractor hires subcontractors for particular aspects of the construction. The subcontractors order
materials needed for their respective piece of the construction from a building supply company

(the distributor). The distributor orders the material (as the case is here — TAMKO underlayment)

3 See One Belle Hall Property Owners Association, Inc. v. Trammell Crow Residential Co., 418
S.C. 51, 59,791 S.E.2d 286, 291 (Ct. App. 2016).





from the manufacturer. Payment works the same way. The subcontractor pays the distributor,
which in turn pays the manufacturer. The subcontractor bills the general contractor, and the
general contractor bills the property owner, or includes the materials in the overall contract price.

Here, Donnix purchased the TAMKO underlayment in three separate purchases from ABC
Supply Co., Inc. See ABC Supply Co. Purchase Order Invoices, Invoice Nos. 52062460,
51973240, 52102388 (together, the “Purchase Order Invoices™) (R. pp. 245 — 251). Each invoice
expressly states in the “Purchase Agreement Terms and Conditions of Sale” that the distributor
will “assign or transfer to [Donnix] any assignable or transferable manufacturer’s warranties, if
any, applicable to the purchase, in lieu of all other warranties, express or implied.” Id. p. 2, § 11
(R. pp. 247, 249, 251).

Similarly, the contract between Petersen and Buffington specifically states that all
warranties relating to building materials used in the construction of the house are transferred to the
homeowner: “Buffington Homes assigns the owner all such manufacturers’ guarantees and/or
warranties.” Buffington Contract p. 5 (R. p. 227, § VI). Petersen is a signatory to that contract. /d.
p. 7 (R. p. 228). Accordingly, the warranty accompanying the underlayment is specifically passed
on to Donnix and ultimately to Petersen.

TAMKO is a manufacturer and supplier of roof shingles and related products, supplying
them throughout the United States and internationally to independent distributors, which then sell
the products to roofing contractors. Aff. of G. Ross, 9 3-6 (R. p. 216). TAMKO does not sell
products directly to consumers. /d. (R. p. 216, § V). TAMKO’s underlayment is manufactured in
Joplin, Missouri. /d. Distributors who wish to purchase the product must submit a purchase order
to TAMKO’s Customer Services Department in Joplin. I[d. When TAMKO receives an order for

the underlayment, the product is packaged in Joplin and shipped to the distributor’s location. /d.





As is the case with any TAMKO product sold into South Carolina, the sale of the underlayment at
issue necessarily involves both the product and payment crossing state lines because there are no
TAMKO manufacturing facilities, warehouses, or distribution centers in the State. Id. § 7 (R. p.
217). Thus, TAMKO’s sale of the underlayment implicates interstate commerce.

The TAMKO underlayment is accompanied by a limited warranty, the terms of which are
available to customers at the time of sale on TAMKO’s website, and printed on the wrapper of
each package of underlayment. /d. 4 8 (R. p. 217). The limited warranty includes an express
provision requiring all disputes related to the underlayment to be submitted to mandatory binding
arbitration:

MANDATORY BINDING ARBITRATION:

EVERY CLAIM, CONTROVERSY, OR DISPUTE OF ANY KIND
WHATSOEVER (EACH AN “ACTION”) BETWEEN YOU AND TAMKO
(INCLUDING ANY OF TAMKO’S EMPLOYEES AND AGENTS) RELATING
TO OR ARISING OUT OF THE PRODUCT SHALL BE RESOLVED BY FINAL
AND BINDING ARBITRATION, REGARDLESS OF WHETHER THE
ACTION SOUNDS IN WARRANTY, CONTRACT, STATUTE OR ANY
OTHER LEGAL OR EQUITABLE THEORY. TO ARBITRATE AN ACTION
AGAINST TAMKO, YOU MUST INITIATE THE ARBITRATION IN
ACCORDANCE WITH THE APPLICABLE RULES OF ARBITRATION OF
THE AMERICAN ARBITRATION ASSOCIATION (WHICH ARE
AVAILABLE ONLINE AT www.adr.com OR BY CALLING THE AMERICAN
ARBITRATION ASSOCIATION AT 1-800-778-7879) AND PROVIDE
WRITTEN NOTICE TO TAMKO BY CERTIFIED MAIL AT P.O. BOX 1404,
JOPLIN, MISSOURI 64802 WITHIN THE TIME PERIOD PRESCRIBED
IMMEDIATELY BELOW.

1d.; see also TAMKO Warranty p. 2 (R. p. 214) (emphasis in original).
The limited warranty also expressly disclaims implied warranties to the extent allowed by

state law:

LEGAL REMEDIES: EXCEPT WHERE PROHIBITED BY LAW, THE
OBLIGATION CONTAINED IN THIS LIMITED WARRANTY IS
EXPRESSLY IN LIEU OF ANY AND ALL OTHER OBLIGATIONS,
GUARANTEES, WARRANTIES AND CONDITIONS EXPRESS OR
IMPLIED, INCLUDING ANY IMPLIED WARRANTIES OR CONDITIONS





OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE,
AND OF ANY OTHER OBLIGATION OR WARRANTY ON THE PART
OF TAMKO.

TAMKO Warranty p. 2 Id. (emphasis in original). The limited warranty provides that it extends to
the building owner, and has a term of one year from the date of purchase. Id. It also contains a
savings clause that explains that the terms of the limitations are enforceable only to the extent
permitted by applicable state law:

SOME STATES AND PROVINCES DO NOT ALLOW EXCLUSION OR
LIMITATION OF IMPLIED WARRANTIES AND CONDITIONS OR
INCIDENTAL OR CONSEQUENTIAL DAMAGES, SO THE ABOVE
LIMITATIONS OR EXCLUSIONS MAY NOT APPLY TO YOU. NO ACTION
FOR BREACH OF THIS LIMITED WARRANTY OR ANY OTHER ACTION
RELATING TO OR ARISING OUT OF THE PRODUCT, ITS PURCHASE OR
THIS TRANSACTION SHALL BE BROUGHT LATER THAN ONE YEAR
AFTER ANY CAUSE OF ACTION HAS ACCRUED. IN JURISDICTIONS
WHERE STATUTORY CLAIMS OR IMPLIED WARRANTIES AND
CONDITIONS CANNOT BE EXCLUDED, ALL SUCH STATUTORY
CLAIMS, IMPLIED WARRANTIES AND CONDITIONS AND ALL RIGHTS
TO BRING ACTIONS FOR BREACH THEREOF EXPIRE ONE YEAR (OR
SUCH LONGER PERIOD OF TIME IF MANDATED BY APPLICABLE LAWS)
AFTER THE DATE OF PURCHASE. SOME STATES AND PROVINCES DO
NOT ALLOW LIMITATIONS ON HOW LONG IMPLIED WARRANTIES AND
CONDITIONS LAST, SO THE ABOVE LIMITATION MAY NOT APPLY TO
YOU.

Id. (emphasis in original).

Petersen alleges that the underlayment installed on her residence “prematurely fail[ed] and
deteriorates and allows water to intrude into the building.” Compl. § 60 (R. p. 029). Donnix casts
full blame on TAMKO, alleging that Petersen’s damages “were dule solely to the actions of
TAMKO....” Crossclaim 9 133 (R. p. 058). Neither Petersen nor Donnix initiated arbitration in
accordance with this arbitration clause and refuse to arbitrate their claims.

STANDARD OF REVIEW






The trial court’s denial of TAMKO’s Motion to Compel Arbitration is immediately
appealable. Towles v. United Healthcare Corp., 338 S.C. 29, 35, 524 S.E.2d 839, 842 (Ct. App.
1999). The question of arbitrability of a claim is an issue for judicial determination, de novo. One
Belle Hall Property Owners Association, Inc. v. Trammell Crow Residential Co., 418 S.C. 51, 59,
791 S.E.2d 286, 291 (Ct. App. 2016).

ARGUMENT

L Respondents, Non-Signatories to TAMKO’s Express Limited Warranty, are
Required to Arbitrate their Claims Pursuant to the Warranty’s Arbitration Clause.

In determining whether to enforce an arbitration clause, the trial court must first determine
whether there is an agreement to arbitrate between the parties that covers the claims asserted in the
lawsuit. See, e.g., U.S. ex rel. Coastal Roofing Co, Inc. v. P. Browne & Assoc., Inc., 585 F.Supp.2d
708, 712 (D.S.C. 2007) (“A district court therefore has no choice but to grant a motion to compel
arbitration where a valid arbitration agreement exists and the issues in a case fall within its
purview.”) (citing United States v. Bankers Inc. Co., 245 F.3d 315, 319 (4th Cir. 2001)). Here, the
trial court accepted Respondents’ contention that because there is no direct, signed contract
between TAMKO and Petersen, and TAMKO and Donnix, that the analysis ends there. But the
analysis cannot end there — indeed, it does not even start there. As both the Fourth Circuit and
South Carolina courts have consistently held, non-signatories can be required to arbitrate their
claims even when there is no direct written agreement between the parties.

A. Equitable Estoppel Binds Respondents to the Arbitration Provision in TAMKO’s
Express Limited Warranty.

Federal Circuit Courts (including the Fourth Circuit), applying the Federal Arbitration Act,
have recognized five theories which provide a basis for binding nonsignatories to arbitration

agreements: “(1) incorporation by reference; (2) assumption; (3) agency; (4) veil piercing/alter





ego; and (5) estoppel.” International Paper Co. v. Schwabedissen Maschinen & Anlagen GMBH,
206 F.3d 411, 416-17 (4th Cir. 2000) (citing cases).*

Equitable estoppel requires Respondents arbitrate their claims because they have sued
TAMKO for, among other things, breach of express (Donnix’s crossclaim) and implied (Petersen’s
claim) warranties:

In the arbitration context, the doctrine [of equitable estoppel] recognizes that a party

may be estopped from asserting that the lack of his signature on a written contract

precludes enforcement of the contract’s arbitration clause when he has consistently

maintained that other provisions of the same contract should be enforced to benefit

him. To allow a plaintiff to claim the benefit of the contract and simultaneously

avoid its burdens would both disregard equity and contravene the purposes

underlying enactment of the Arbitration Act.

International Paper Co., 206 F.3d at 418 (internal quotations and citations omitted). “The very
essence of equitable estoppel is to prevent a party from taking one position when it is to that party’s
advantage, and taking the opposite position when it is to that party’s disadvantage.” U.S. ex rel.
Coastal Roofing Co., 585 F.Supp.2d at 715. Despite TAMKO pointing this out in its Motion to
Dismiss, its reply, at the hearing, in its proposed Order, and in its Motion to Reconsider, the Court
accepted Respondents’ assertion that “no contract existed” between each of them and TAMKO,
while ignoring that each of their causes of action for breach of contractual duties can only exist if
there are express and implied warranties to begin with.

Donnix has crossclaimed against TAMKO for breach of both express and implied

warranty. It is manifestly inequitable to permit Donnix to both claim that TAMKO is liable to

Donnix for its alleged failure to perform under warranty theories, and at the same time deny that

* Federal law applies to determine the applicability of TAMKO’s arbitration clause to
Respondents. See International Paper Co., 206 F.3d at 417 n. 4 (“[S]tate law determines questions
concerning the validity, revocability, or enforceability of contracts generally, but the Federal
Arbitration Act...creates a body of federal substantive law of arbitrability, applicable to any
arbitration agreement within the coverage of the Act.”).





Donnicx is a party to the express warranty in order to avoid arbitration of claims clearly within the
ambit of the arbitration clause. See Crossclaim § 128 (R. p. 057) (“TAMKO expressly and/or
impliedly warranted to [Donnix] that [sic] any materials and/or services designed, supplied or sold
by them for use on the project would be merchantable and fit for their intended or specific
purpose.”).

Petersen has (perhaps artfully) sued TAMKO for breach of implied warranty, as well as
tort claims — strict liability and negligence. See Compl. 9 52-73 (R. pp. 027 — 031). Petersen’s
argument that she is not suing TAMKO for breach of express warranty does not allow her to duck
the terms of the express warranty that limits the implied warranty she is suing under. See TAMKO
Warranty p. 2 (R. p. 214) (“LEGAL REMEDIES: EXCEPT WHERE PROHIBITED BY LAW,
THE OBLIGATION[] CONTAINED IN THIS LIMITED WARRANTY IS EXPRESSLY IN
LIEU OF ANY AND ALL OTHER OBLIGATIONS GUARANTEES, WARRANTIES AND
CONDITIONS EXPRESS OR IMPLIED, INCLUDING ANY IMPLIED WARRANTIES....”).
If all Petersen had to do to avoid any disclaimer of implied warranty or any other terms of the
express warranty she did not like was to sue only for breach of implied warranty, no limitations of
implied warranty would ever be enforceable. See Myrtle Beach Pipeline Corp. v. Emerson Elec.
Co., 843 F.Supp. 1027, 1036-40 (D.S.C. 1993) (applying South Carolina law, holding that the
Uniform Commercial Code clearly provides for express disclaimers of implied warranties).

The facts presented here are remarkably similar to those in Krusch v. TAMKO Building
Products, Inc., 34 F.Supp.3d 584 (M.D.N.C. 2014).> In Krusch, plaintiff Edward Krusch

purchased TAMKO shingles from Roofing Supply Group for his roof. Soon after installation, the

> Although Krusch was decided under North Carolina law, the analysis applies the Uniform
Commercial Code (which is the same as South Carolina’s), and the Federal Arbitration Act (which
also must be applied here).
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shingles began to discolor and deteriorate. An express fifty-year limited warranty accompanied
the shingles, which Krusch alleged he did not know about and never signed. Krusch sued TAMKO
for breach of implied and express warranties. TAMKO and Roofing Supply Group moved to stay
the action and compel arbitration based on the warranty’s arbitration provision. Krusch argued he
could not be compelled to arbitrate because he never agreed to the limited warranty. TAMKO
contended Krusch agreed to the arbitration provision in the limited warranty, even though it was
undisputed neither Krusch nor anyone on his behalf ever signed it. TAMKO asserted agreements
to arbitrate need not be signed to be accepted, and that Krusch agreed to the arbitration provision
in the limited warranty because he had notice of the warranty (both personally and through his
contractor), made repeated purchases of the shingles, and subsequently sued TAMKO for breach
of the limited warranty. The Court agreed with TAMKO, noting that “as a preliminary matter, the
lack of Krusch’s signature on the limited warranty is not dispositive of whether he agreed to it.
Arbitration agreements must be in writing, but they need not be signed to be enforceable.” Krusch,
34 F.Supp.3d at 589 (additional citations omitted). The Court correctly focused on “the crucial
question [which is] whether Krusch agreed to the limited warranty, which included the arbitration
provision.” Id. TAMKO produced evidence that Roofing Supply Group gave Krusch’s contractor
a sample shingle which contained notice of TAMKO’s limited warranty on each shingle.® The

Court held Krusch assented to the arbitration: “Krusch, having constructive notice of the limited

® The notice on each shingle read as follows: “PURCHASE OF THIS PRODUCT IS SUBJECT
TO THE TERM, CONDITIONS AND LIMITATIONS OF A LIMITED WARRANTY WHICH
IS INCORPORATED INTO THE PURCHASE TRANSACTION. THERE ARE NO OTHER
WARRANTIES, EXPRESS OR IMPLIED FOR THIS PRODUCT. FOR A COPY OF THE
LIMITED WARRANTY OR THE INSTALLATION INSTRUCTIONS, CONTACT YOUR
TAMKO DISTRIBUTOR. CALL TAMKO AT 1-800-641-4691, OR VISIT
WWW.TAMKO.COM.”
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warranty, which included an arbitration provision, agreed to purchase shingles that were expressly
subject to that arbitration provision.” Id. at 589-90.

Here, Respondents had constructive notice of TAMKO’s express limited warranty, through
the terms of the subcontractor agreements and purchase orders among the parties for the
construction of Petersen’s residence, and the provisions in the respective sales documents and
contracts assigning all manufacturers’ warranties. See Purchase Order Invoices p. 2 (R. pp. 247,
249, 251); Buffington Contract p. 5 (R. p. 227). Donnix knew the TAMKO limited warranty was
being passed to it by the distributor. Donnix knew it was passing the warranty on to Buffington.
Petersen knew she was getting all material warranties from Buffington. See Id. Respondents have
also tacitly admitted to such notice, as did Krusch, by asserting claims arising from the very same
express warranty they now try to disavow.

B. Respondents Directly Benefit from TAMKO’s Express Limited Warranty.

In South Carolina, the Supreme Court has expressly recognized that a non-signatory to a
contract can be compelled to arbitrate under an arbitration clause, if the non-signatory is a direct
beneficiary of the contract and seeks to enforce it. See Pearson v. Hilton Head Hospital, 400 S.C.
281, 286, 733 S.E.2d 597, 599 (Ct. App. 2012). The Fourth Circuit in International Paper found
the non-signatory party seeking to avoid arbitration (International Paper) “directly benefited” from
the contract between the distributor (Wood) and manufacturer (Schwabedissen) because that
contract “provides part of the factual foundation for every claim asserted by International Paper
against Schwabedissen.” International Paper, 206 F.3d at 418. Similarly, the warranties under
which Respondents sue are a “direct benefit” arising from TAMKO’s express limited warranty.
They do not arise from any other source. Petersen’s counsel told the court in the hearing on

TAMKO’s Motion to Dismiss that they did not “benefit” from the TAMKO warranty because it
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was more limited in scope than the implied warranty. See Transcript of Oral Argument p. 25, 1. 3-
7 (R. p. 186). This is not how the law works. Any suit based on breach of warranty, express or
implied, arises from and is limited by the express warranty. The warranty itself is the “benefit.”
Just as International Paper was estopped from refusing to arbitrate its dispute, Respondents are
estopped from suing for breach of express and implied warranty while at the same time disavowing
the arbitration clause of the express warranty.

C. Respondents Need Not Be in Privity of Contract with TAMKO for the Express
Warranty to Apply to Them.

“A seller’s warranty, whether express or implied extends to any natural person who may
be expected to use, consume or be affected by the goods and whose person or property is damaged
by breach of the warranty.” S.C. Code Ann. § 36-2-318 (2003). The South Carolina Supreme
Court has explained that “[t]he plain language of the foregoing section dispenses with the necessity
of privity as to any natural person who may be expected to use, consume or be affected by the
product, and extends third party beneficiary protection to this class of person[.]” Gasque v. Eagle
Mach. Co., Ltd., 270 S.C. 499, 503, 243 S.E.2d 831, 832 (S.C. 1978). Respondents have not
alleged any other relationship between themselves and TAMKO from which a contractual duty
may arise. As such, Respondents’ contract claims arise solely from the underlayment’s express
limited warranty, and thus the legal relationship between Respondents and TAMKO is controlled
by the language of the warranty. If this Court affirms the trial court’s conclusion that TAMKO’s
express limited warranty somehow does not apply to Respondents, it also must instruct the trial
court to dismiss Respondents’ claims against TAMKO due to lack of privity, and restore the
requirement of privity rejected by this Court and South Carolina statute long ago. See JKT Co. v.
Hardwick, 274 S.C. 413, 417-18, 265 S.E.2d 510, 512-13 (1980) (“The erosion of the concept of

privity has been a legal phenomenon for more than a decade, and this Court has not been reluctant
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to contribute to its demise....Lack of privity as a defense to a cause of action has been of
questionable vitality in South Carolina. Today, we seek to still all whispers of its continued
existence.”). In essence, Respondents argued and the trial court agreed that because there is no
privity between themselves and TAMKO, the arbitration clause in the warranty is unenforceable.
But there is never privity in these types of transactions between a construction materials
manufacturer and the subcontractor who installed the material, or the property owner to whom the
warranty is transferred.
I1. A Contract for the Sale of Goods Exists Between TAMKO and its Distributor.

The trial court denied TAMKQO’s Motion to Dismiss primarily on the basis that “no contract
exists” between TAMKO and Petersen, and between TAMKO and Donnix. See Order (R. pp. 004
—007). The Order indicates a misunderstanding by the trial court of the purpose for and application
of the Uniform Commercial Code to this controversy. Under Article 2 of the South Carolina
Uniform Commercial Code, a contract for the sale of goods existed between TAMKO and its
distributor, ABC Supply Co., Inc. This “contract” — the terms of which include TAMKO’s express
limited warranty — was then passed on to Donnix when it purchased the underlayment from ABC
Supply Co., and from Donnix to Buffington when Buffington subcontracted with Donnix to install
the underlayment, and then eventually to Petersen, as the homeowner and final end-user of the
product. This is how the law must operate; otherwise, no homeowner could ever have a breach of
warranty claim against a manufacturer.

A fundamental principle of contract law under the Uniform Commercial Code is that a
contract involving the sale of good exists without the necessity of a literal written contract signed
by both parties. See S.C. Code Ann. § 36-2-201(3)(c) (2003) (“A contract which does not satisfy

the requirements of subsection 1 [statute of frauds] but which is valid in other respects is
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enforceable...with respect to goods for which payment has been made and accepted or which have
been received an accepted.”). An express warranty is part of a contract for the sale of goods. See
S.C. Code Ann. § 36-2-313 (2003). Thus, it logically follows that a “breach of warranty [claim]
is an action affirming the contract.” Herring v. Home Depot, Inc., 350 S.C. 373, 379, 565 S.E.2d
773, 776 (Ct. App. 2002). TAMKO’s express warranty extends to Petersen under the terms of the
Uniform Commercial Code. See S.C. Code Ann. § 36-2-318 (“A seller’s warranty, whether
expressly or implied extends to any natural person who may be expected to use, consume or be
affected by the goods and whose person or property is damaged by breach of the warranty.”).

The trial court’s finding that “no contract exists” between Donnix and TAMKO is further
belied by Donnix’s Purchase Order invoices. A purchase order and/or an invoice between
merchants is considered a confirmatory writing of an agreement for the sale of goods under Section
2-201 of the Uniform Commercial Code. See, e.g., Howard P. Foley Co. v. Phoenix Engineering
& Supply Co., 819 F.2d 60, 64 (4th Cir. 1987); Bazak Intern. Corp. v. Mast Industries, Inc., 73
N.Y.2d 113, 538 N.Y.S.2d 503 (1989) (applying New York law). Donnix’s purchase order
invoices with the distributor of TAMKO’s product contain specific item descriptions for the
TAMKO underlayment. See ABC Supply Co. Purchase Order Invoices, Invoice Nos. 52062460
(R. p. 245), 51973240 (R. p. 248), 52102388 (R. p. 250), p. 1 on each, “Item Number” and “Item
Description.” Each invoice expressly states in the “Purchase Agreement Terms and Conditions of
Sale” that the distributor will “assign or transfer to [Donnix] any assignable or transferable
manufacturer’s warranties, if any, applicable to the purchase, in lieu of all other warranties, express
or implied.” Id. p. 2, 11 (R. pp. 247, 249, 251). Thus, TAMKO’s express warranty is part of the
contract for the sale of goods between TAMKO and its distributor under Article 2 of the South

Carolina Uniform Commercial Code, which is then transferred and assigned to Donnix and
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ultimately, to Petersen. There is nothing unique about this process. This is the way it works in all
home construction settings.
III. TAMKO?’s Arbitration Clause is Enforceable.

“The policy of the United States and South Carolina is to favor arbitration of disputes.”
One Belle Hall, 418 S.C. at 59, 791 S.E.2d at 291. “Unless the parties have contracted otherwise,
the Federal Arbitration Act applies in federal or state courts to any arbitration agreement involving
interstate commerce.” Id. “The FAA provides that a written arbitration provision in a contract
involving interstate commerce ‘shall be valid, irrevocable, and enforceable’ save upon such
grounds as exist at law or in equity for the revocation of any contract.” Id. (citing 9 U.S.C. § 2
(2012)). Courts may only invalidate arbitration agreements on general state law defenses such as
fraud, duress, and unconscionability, none of which have been asserted.

In One Belle Hall, this Court previously held a virtually identical TAMKO arbitration
clause applicable to shingles was enforceable, acknowledging: (1) the warranty is an adhesion
contract which is “not per se unconscionable;” (2) the terms were not oppressive because they
were severable from the contract as a whole; and (3) the clause facilitated an “unbiased decision
by a neutral decisionmaker in the event of a dispute” because it “anticipates actions from
purchasers that sound in warranty, contract, statute, or any other legal or equitable theory.” 418
S.C. at 63-64, 791 S.E.2d at 293-94 (internal citations and quotations omitted). TAMKO’s
arbitration clause in One Belle Hall is the same in all material respects to the arbitration clause at

issue in this appeal.’ It is enforceable, and should be enforced against Donnix and Petersen.

" The clause in One Belle Hall contains one additional phrase, underlined and italicized for ease
of reference in the quotation below, and replaces the word “product” with “the shingles or this
limited warranty.” Otherwise, there are no differences between the two TAMKO arbitration
clauses: MANDATORY BINDING ARBITRATION: EVERY CLAIM, CONTROVERSY, OR
DISPUTE OF ANY KIND WHATSOEVER INCLUDING WHETHER ANY PARTICULAR
MATTER IS SUBJECT TO ARBITRATION (EACH AN “ACTION”) BETWEEN YOU AND
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The trial court accepted Respondents’ mischaracterization of the enforceability of
TAMKO’s arbitration agreement here, attempting to distinguish it from the arbitration clause in
One Belle Hall. See Order p. 4 (R. p. 004) (noting the arbitration clause at issue in One Belle Hall
was “contained in a bulk sales agreement that was entered into prior to the purchase [sic] and
delivery of the product.”). The trial court held One Belle Hall was inapplicable because in this
case “Petersen was never made aware of the limited warranty nor its arbitration clause and Donnix
only became aware of the arbitration clause after purchase of the product was completed and the
underlayment delivered to Petersen’s residence.” Id. This is factually incorrect. Both Petersen
and Donnix were in fact on constructive notice of the TAMKO warranty accompanying the
underlayment, by virtue of the transfer provisions in the purchase orders and contracts. See
Purchase Order Invoices p. 2 (R. pp. 247, 249, 251); Buffington Contract p. 5 (R. p. 227); Donnix
subcontract, Attachment B, p. 2 (R. p. 243).

The facts surrounding the sale of underlayment here and the shingles in One Belle Hall are
identical in all material respects. In One Belle Hall, (1) a subcontractor purchased the TAMKO
roofing product (shingles) from a distributor for installation in residential properties; (2) the
roofing product allegedly failed (cracked and prematurely deteriorated); (3) despite having no

direct contract with TAMKO for the purchase of the shingles, the property owners sued TAMKO

TAMKO (INCLUDING ANY OF TAMKO’S EMPLOYEES AND AGENTS) RELATING TO
OR ARISING OUT OF THE SHINGLES OR THIS LIMITED WARRANTY SHALL BE
RESOLVED BY FINAL AND BINDING ARBITRATION, REGARDLESS OF WHETHER
THE ACTION SOUNDS IN WARRANTY, CONTRACT, STATUTE OR ANY OTHER LEGAL
OR EQUITABLE THEORY. TO ARBITRATE AN ACTION AGAINST TAMKO, YOU MUST
INITIATE THE ARBITRATION IN ACCORDANCE WITH THE APPLICABLE RULES OF
ARBITRATION OF THE AMERICAN ARBITRATION ASSOCIATION (WHICH ARE
AVAILABLE ONLINE AT www.adrcom OR BY CALLING THE AMERICAN
ARBITRATION ASSOCIATION AT 1-800-778-7879) AND PROVIDE WRITTEN NOTICE
TO TAMKO BY CERTIFIED MAIL AT P.O. BOX 1404, JOPLIN, MISSOURI 64802 WITHIN
THE TIME PERIOD PRESCRIBED IMMEDIATELY BELOW.
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in express and implied warranty; and (4) those claims were subject to the warranty’s arbitration
clause. Both contracts for the sale of goods here and in One Belle Hall are valid adhesion contracts
that were not negotiated prior to sale, and have been upheld by this Court and the South Carolina
Supreme Court. One Belle Hall, 418 S.C. at 63, 791 S.E.2d at 293 (citing Simpson v. MSA of Myrtle
Beach, Inc., 373 S.C. 14, 27, 644 S.E.2d 663, 669 (2007)).

TAMKO pointed this out to the trial court in its proposed Order and in its Motion to
Reconsider, to no avail. See TAMKO Proposed Order p. 5 (R. p. 204); Motion to Reconsider pp.
6-7 (R. pp. 111 — 112). The trial court blindly accepted Petersen’s and Donnix’s incorrect
assertions as accurate, and ignored the facts that TAMKO brought to the Court’s attention. This
is not harmless error. If the trial court is correct, One Belle Hall was wrongly decided. It should
go without saying that trial courts must follow controlling precedent of an appellate tribunal. Here,
the trial court failed to do so.

CONCLUSION

This Court should overrule the Order of the trial court dismissing TAMKO’s Motion to
Dismiss and Compel Arbitration because under South Carolina law equitable estoppel binds non-
signatories to arbitration clauses in express warranties when the non-signatories’ causes of action
stem from the warranty, regardless of privity of contract between the non-signatory and the
manufacturer. TAMKO is well aware that many courts dislike arbitration clauses, despite the
mandates of the Federal Arbitration Act and ample controlling case law favoring arbitration of
disputes. Had the trial court compelled arbitration here, this relatively minor aspect of this multi-
issue case would probably be resolved. Instead, an appeal was necessitated by the trial court’s
ruling, lest TAMKO be accused of voluntarily waiving an important contractual right.

This appeal poses an important question: Why should a court compel litigants to arbitrate
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a matter they would apparently prefer to drag out for years in a costly, multi-party, cumbersome
construction case? TAMKO respectfully submits that the answer to these questions can be found

in a play written four centuries ago, also involving a lawsuit — The Merchant of Venice. “Bassanio:

I beseech you, wrest once the law to your authority. To do a great right, do a little wrong....” But

Portia knew better. “Portia: It must not be...Twill be recorded for a precedent, and many an error

by the same example will rush into the state.”®

This is just one minor aspect of a multi-party, multi-claim construction case. But the ability
of product manufacturers to require arbitration of disputes arising from the sale and installation of
their products is an important matter. This case will not only impact these parties. There is nothing
unique or unusual about these facts. If TAMKO’s arbitration clause is not enforceable, then no
product manufacturer of construction materials can rely on the protections of the Federal
Arbitration Act in South Carolina, unless the claimants are actual signatories to the arbitration
agreement. With all due respect to the lower court, this is not the law, nor should it be.

WILLIAMS MULLEN
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ARGUMENT

“A nonparty cannot both have his contract and defeat it too.” In re Weekley Homes, L.P.,
180 S.W.3d 127 (Tex. 2005). In their briefs, Respondents ignore the formation of a contract of
sale under the UCC and the inclusion of that contract’s terms as part of the product sold. Petersen’s
claim against TAMKO for breach of implied warranty and Donnix’s claims for breach of both
implied and express warranty depend entirely on the existence of a sale under the UCC.!
TAMKO’s express warranty, which includes the arbitration clause at issue, is an integral part of
that sale. See Brooks v. GAF Materials, Corp., 41 F.Supp.3d 474, 480 (D.S.C. 2014) (“In South
Carolina, a seller of a product may create an express warranty in a number of ways, including by
‘[a]ny affirmation of fact or promise, ...made by the seller to the buyer, whether directly or

indirectly, which relates to the goods and becomes part of the basis of the bargain.’”) (citing S.C.

Code Ann. § 36-2-313(1) (2003)) (emphasis added). As such, its terms cannot be avoided by
Respondents.

Petersen’s and Donnix’s contractual claims against TAMKO bear a “significant
relationship” to TAMKO’s express warranty, and are clearly covered by its scope. Both Petersen
and Donnix derive “direct benefits” from the sale of the underlayment, including the ability to
make a claim against TAMKO for breach of implied warranty, should the product not perform as
warranted. Contrary to Respondents’ assertions, both Petersen and Donnix had at least
constructive notice of the existence of TAMKO’s limited express warranty, and are third-party
beneficiaries of the contract for the sale of goods and accompanying express warranty. Under
controlling South Carolina law — Wilson v. Willis, 426 S.C. 326, 827 S.E.2d 167 (S.C. 2019); One

Belle Hall Prop. Owners Ass’n v. Trammell Crow Residential Co., 418 S.C. 51, 791 S.E.2d 286

1'S.C. Code Ann. §§ 36-2-314 & 36-2-315 specify that a claim for breach of implied warranty
requires an underlying sale.





(S.C. Ct. App. 2016); and Pearson v. Hilton Head Hospital, 400 S.C. 281, 733 S.E.2d 597 (S.C.
Ct. App. 2012) — Petersen and Donnix must arbitrate these claims.

1. The Substance of Petersen’s and Donnix’s Claims Invoke the Arbitration
Clause.

The allegations in Petersen’s and Donnix’s complaints reveal the actual scope of their
claims, primarily founded in contract. Donnix’s crossclaim against TAMKO alleges that
“TAMKO expressly and/or impliedly warranted to Defendant that [sic] all materials and/or
services designed, supplied or sold by them for use on the project would be merchantable and fit
for their intended or specific purpose” (Crossclaim § 128) (R. p. 057), and that TAMKO “breached
its implied and/or express warranties of merchantability, workmanlike service and/or fitness for a
particular or intended purpose in the construction of the project.” Crossclaim § 129 (R. p. 057).
Donnix specifically alleges that the express warranty is part of its agreement with TAMKO:
“TAMKO breached the contract by failing to provide appropriate construction materials to the
Residence, by failing to provide goods and services that resulted in a quality building free from

defects and otherwise in conformance with all agreements....” Crossclaim 4 138 (R. p. 059)

(emphasis added). Donnix goes so far as to adopt and assert TAMKO’s express warranty as an
affirmative defense to Petersen’s claims: “Plaintiff’s claims are barred by the limitation of express
and implied warranties” (XVIII Defense) (R. p. 050), “Plaintiff’s claims are barred in whole or in
part, by the disclaimer of warranties” (XIX Defense) (R. p. 050), “Plaintiff’s claims are barred in
whole or in part, because to the extent any warranties existed, all such warranties have expired”
(XX Defense) (R. p. 050), and “Plaintift’s claims are barred in whole or in part, because to the extent
any warranties existed, [Petersen] failed to file a claim within the applicable warranty period.” XXI
Defense, Crossclaim p. 18 (R. p. 050). Donnix also expressly incorporates in its Answer all of
TAMKO'’s affirmative defenses, which includes the arbitration clause in its express warranty. See

Crossclaim p. 15 (IX Defense) (R. p. 047). To the extent Donnix now argues it is not seeking to
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rely on benefits from TAMKO’s express warranty, its own allegations refute this argument.

While Petersen’s allegations are more artfully pled, Petersen also asserts contractual claims
tied to the performance of the product. It is sine qua non that warranties are part of a contract for
the sale of goods. See S.C. Code Ann. §§ 36-2-314 (merchantability) & 36-2-316 (fitness for a
particular purpose). Petersen’s claims against TAMKO for breach of implied warranty (Count II)
(R. p. 026) and breach of the warranty of merchantability and fitness for a particular purpose (Count
V) (R. p. 030) bear a “significant relationship” to TAMKO’s warranty (whether express or
implied), because absent this contract of sale, these warranty claims could not exist.

In Wilson, petitioners asserted the Court of Appeals erred in enforcing the arbitration clause
in the contract between Southern Risk and respondents for four reasons: (1) petitioners were
neither parties nor signatories to the contract; (2) petitioners sought no benefits under the contract;
(3) the claims were not within the scope of the contract’s arbitration clause; and (4) the claims bore
no significant relationship to the contract. See Wilson v. Willis, 426 S.C. 326, 335, 827 S.E.2d 167,
172 (S.C. 2019). The South Carolina Supreme Court, in addressing petitioner’s appeal, stopped
its analysis at the “direct benefits test” (factor 2 above) after finding that petitioners did not directly
benefit from the terms of a contract they were strangers to. Respondents here ask the Court to do
the same. But the facts of this case are much different. Here, Respondents are not strangers to the
contract containing the arbitration clause. Instead, they are direct beneficiaries of it, and they seek
to rely on these benefits.

In Wilson, the South Carolina Supreme Court declined to enforce the arbitration clause in
the contract because “general principles of South Carolina law formed the basis for most of

petitioners’ claims” of unfair trade practices, fraud, and conversion. 426 S.C. at 342, 827 S.E.2d





at 176. The Court explained, “[f]or example, [p]etitioners’ allegations that [r]espondents possibly
conspired with Willis and others to commit fraud is misconduct that does not arise from the
contract.” Id. In Wilson, the arbitration clause was part of an insurance agency agreement,
requiring the parties to that agreement to arbitrate “any claims arising ‘in connection with the
interpretation of the [contract], its performance or nonperformance.’” Id. at 333,827 S.E.2d at 171.
The Supreme Court recognized that the plaintiffs were not “parties” to the agency agreement and
asserted no direct benefit accruing to them from it.

Here, however, the opposite is true. Petersen’s and Donnix’s claims clearly fall within the
scope of the arbitration clause, because it is tied to the product they contend is unmerchantable.

EVERY CLAIM, CONTROVERSY, OR DISPUTE OF ANY KIND

WHATSOEVER (EACH AN “ACTION”) BETWEEN YOU AND TAMKO

(INCLUDING ANY OF TAMKO’S EMPLOYEES AND AGENTS) RELATING

TO OR ARISING OUT OF THE PRODUCT SHALL BE RESOLVED BY FINAL

AND BINDING ARBITRATION, REGARDLESS OF WHETHER THE

ACTION SOUNDS IN WARRANTY, CONTRACT, STATUTE OR ANY
OTHER LEGAL OR EQUITABLE THEORY.

TAMKO Warranty p. 2 (R. p. 214) (additional emphasis added). Their claims bear a “significant
relationship” to this sales contract, because without that contract these claims could not exist. They
are both enabled and limited by the contract’s term. And their claims fall within the scope of the
arbitration clause, regardless of how they are denominated (in contract or in tort).

I1. Both Petersen and Donnix are Estopped because they Directly Benefit from the
TAMKO Contract.

Under South Carolina law, whether Respondents as nonsignatories are estopped from
avoiding the terms of an express warranty depends on whether they received a “direct benefit”
from the contract for the sale of goods. “A benefit is direct if it flows directly from the agreement.
In contrast, any benefit derived from an agreement is indirect where the nonsignatory exploits the

contractual relationship of the parties, but does not exploit (and thereby assume) the agreement





itself.” Wilson, 426 S.C. at 343, 827 S.E.2d at 167 (internal citations and quotations omitted). Here,
both Petersen and Donnix received direct benefits from the contract for the sale of goods, which
included TAMKO’s express warranty. The “direct benefits” the contract has provided to Petersen
include: (1) title to the underlayment; (2) exclusive use of the underlayment; and (3) the right to
assert claims against TAMKO for breach of the implied warranty of merchantability and fitness
for a particular purpose, as well as for breach of express warranty, if she had chosen to assert this
claim.

Similarly, Donnix has also reaped direct benefits from the contract, which includes
TAMKO’s express warranty. The contract also provided Donnix with: (1) title to the
underlayment, which was passed on to Petersen; (2) exclusive use of the underlayment, which was
passed on to Petersen; (3) the ability to assert claims against TAMKO for breach of express
warranty, which it has brought; and (4) at least four affirmative defenses Donnix asserts as to
Petersen’s claims for construction defects in the roof.

The South Carolina Supreme Court further explained the relationship between the claims
brought by petitioners in Wilson and the contract containing the arbitration clause, which supports
TAMKO’s position in this case:

Direct benefits estoppel is not implicated simply because a claim relates to or would
not have arisen “but for” a contract’s existence.

When a claim depends on the contract’s existence and cannot stand independently
— that is, the alleged liability “arises solely from the contract or must be determined
by reference to it” — equity prevents a person from avoiding the arbitration clause
that was part of that agreement. But “when the substance of the claim arises from
general obligations imposed by state law, including statutes, torts and other
common law duties, or federal law,” direct-benefits estoppel is not implicated even
if the claim refers to or relates to the contract or would have arisen “but for” the
contract’s existence.





426 S.C. at 343, 827 S.E.2d at 176 (quoting Jody James Farms, JV v. Altman Group, Inc., 547
S.W.3d 624, 637 (Tex. 2018)).

Here, each warranty claim assert by the Respondents not only depends on the existence of
the underlying contract, but exists exclusively as part of the contract. This is because under South
Carolina’s Commercial Code, express and implied warranties arise from and exist only as part of
a contract for sale of goods.> See S.C. Code Ann. 36-2-314, 315; Herring v. Home Depot, Inc.,
350 S.C. 373, 379, 565 S.E.2d 773, 776 (S.C. Ct. App. 2002) (“Breach of warranty is an action
affirming the contract.”). Absent a contract for sale of the underlayment, no warranties can arise.

Jody James is not unlike Wilson, in that Jody James’ causes of action for tort and DTPA
duties were independent of the contract (an insurance policy) which contained the arbitration
provision. The Texas Supreme Court held that direct benefits estoppel did not apply because Jody
James’ complaint premises the nonsignatories’ liability on general, non-contract obligations. See
Jody James, 547 S.W.3d at 638 (“To establish a fiduciary relationship, Jody James must prove a
relationship between the parties involving a ‘high degree of trust and confidence...prior to, and
apart from’ the insurance contract. A fiduciary duty generally ‘arises from the relationship of the

parties and not from the contract.” Likewise... ‘a DTPA claim for misrepresentation is considered

2 South Carolina Code § 36-2-314, which governs the creation of every implied warranty of
merchantability attaching to a “good,” provides: “Unless excluded or modified (§ 36-2-316), a
warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is
a merchant with respect to goods of that kind.” (Emphasis added). Similarly, South Carolina Code
§ 36-2-315, which governs the creation of every implied warranty of fitness for a particular
purpose, provides that such an implied warranty is included in a contract for the sale of goods
“[wlhere the seller at the time of contracting has reason to know any particular purpose for which
the goods are required and the buyer is relying on the seller’s skill or judgment to select or furnish
suitable goods,” unless otherwise excluded from the contract or modified under § 36-2-316. “A
contract may of course include both a warranty of merchantability and one of fitness for a particular
purpose.” S.C. Code Ann. § 36-2-315, Official Comment 2 (emphasis added). A seller may
“exclude” these implied warranties from the contract under S.C. Code Ann. § 36-2-316(b); see
also § 36-2-314, Comment 11 (addressing exclusion of implied warranty of merchantability “from
the contract”).





separate and distinct from any breach of contract.”””). The Court further explained, “[t]his is not a
case of mere artful pleading.... Instead of enforcing expectations created by contract, any liability
is necessarily extra-contractual. Accordingly, direct-benefits estoppel has not been shown here.”
Id. at 638-39. This makes sense. Claims for deceptive trade practices, fraud, and conversion (Jody
James and Wilson) are substantively not contractual claims. But claims for breach of implied
contract and express warranty (Donnix) and breach of implied warranty (Petersen) clearly are
contractual claims. The direct benefits test gets around artful pleading designed to take advantage
of the existence of a contract but avoid the terms the party does not like.

The mention of “artful pleading” in Jody James cross references to In re Weekley Homes,
180 S.W.3d 127 (Tex. 2005), which is a case of artful pleading, and which is analogous to the facts
here. See Jody James, 547 S.W.3d at n. 80. In Weekley Homes, the homebuilder (Weekly) moved
to compel arbitration of a personal injury claim brought by the nonparty daughter (Von Bargen) of
the purchaser of the home (Forsting), after numerous problems arose with the home after
completion. In analyzing whether Von Bargen received any “direct benefits” from the home sale
contract that included an arbitration clause, the Court listed a number of benefits to Von Bargen,
such as she: “directed how Weekly should construct many of its features, repeatedly demanded
extensive repairs to ‘our home,” personally required and received financial reimbursement for
expenses [she] incurred while those repairs were made, and conducted settlement negotiations with
Weekly about moving the family to a new home.” /d. at 133. The Texas Supreme Court, agreeing
with the federal courts, concluded that “when a nonparty [or nonsignatory] consistently and
knowingly insists that others treat it as a party, it cannot later ‘turn its back on the portions of the

contract, such as the arbitration clause, that it finds distasteful.”” Id.





This is the law in South Carolina as well. “Nonparties face a choice when they may plead
in either contract or tort, but pleading the former invokes an arbitration clause broad enough to
cover both.” Id., 180 S.W.3d at 132, cited favorably in the Wilson case. Petersen alleges the
underlayment was not “merchantable” (Compl. § 69) (R. pp. 030-031) and that she relied on
TAMKO to furnish a product that was appropriate for use (Compl. § 71) (R. p. 031). These are
claims wholly dependent on a contract for sale of a product that includes an express warranty.
Donnix likewise invokes direct benefits from the express warranty, and incorporates its limitations
and exclusions by reference as affirmative defenses. Crossclaim p. 18 (R. p. 050). Direct benefits
estoppel precludes both Petersen and Donnix from asserting their nonsignatory status in an attempt
to avoid arbitration of their claims. Because Petersen and Donnix have pursued claims “on the
contract,” they cannot simultaneously turn their backs on the portions of the contract they find
distasteful.

III.  Petersen, as a Third-Party Beneficiary of the Contract, is Bound by its Terms,
Which Includes the Arbitration Clause.

South Carolina law is clear that homeowners are third-party beneficiaries of the contracts
entered into by their contractors for the construction of their homes. In Brooks v. GAF Materials
Corp., 41 F.Supp.3d 474 (D.S.C. 2014), class plaintiffs sued GAF Materials for, among other
things, breach of express and implied warranties, alleging the shingles installed on their roofs were
defective. GAF’s limited warranty was printed on the packaging of every bundle of shingles.
Brooks, 41 F.Supp.3d at 479. GAF moved for summary judgment on the basis that plaintiffs were
bound to the disclaimers in GAF’s limited warranty as third-party beneficiaries to the bargain,
even though they did not purchase the shingles and only became aware of any alleged limitations
after installation of the shingles. /d. In addressing this issue, the District Court (Judge Childs) held
that plaintiffs were bound by the limited warranties disclaimer as third-party beneficiaries of the

bargain between Mays, the independent contractor who purchased the shingles, and GAF. /d. at
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483. The same is true here. Petersen is a third-party beneficiary of the contract for the sale of
goods, for the reasons explained above.

IVv. Donnix Had Actual Notice and Petersen Had Constructive Notice of the
Arbitration Clause.

Petersen and Donnix take apparent umbrage at TAMKO’s noting that both were on notice
of the existence of TAMKO’s limited express warranty. Yes, in Krusch v. TAMKO Bldg. Prod.,
34 F.Supp.3d 584 (M.D.N.C. 2014), the homeowner purchased the TAMKO shingles himself, and
filed a warranty claim. But those facts are not dispositive. In Krusch, the homeowner did not know
about the express limited warranty “until later,” after the shingles were installed and began to
deteriorate. 34 F.Supp.3d at 587. He also did not sign the limited warranty, nor did anyone on his
behalf, including his contractor who also purchased the shingles. /d. at 588. Notwithstanding this,
the arbitration clause in the express limited warranty was enforced.

Similarly, even though Petersen did not bring a claim for breach of express warranty, she
learned of the express limited warranty after the underlayment was installed and allegedly began
to deteriorate. Neither Petersen nor her general contractor who purchased the underlayment on her
behalf signed the limited warranty. The express limited warranty is printed on the wrapper of each
package of underlayment, and published on the TAMKO website. See Aff. of G. Ross, 9 8 (R. p.
217). Petersen is incorrect in her statement that Buffington’s contract does not incorporate
TAMKO’s limited warranty by reference to it or any term or provision contained therein.
Buffington’s contract specifically states that all warranties relating to building materials (which
includes the TAMKO underlayment) used in the construction of her beach house are transferred
to Petersen: “Buffington Homes assigns the owner all such manufacturers’ guarantees and/or

warranties.” Buffington Contract p. 5 (R. p. 227) Petersen signed this contract.





Under South Carolina law, this reference puts Petersen on constructive notice of TAMKO’s
express limited warranty. “Constructive notice is when a party has information or knowledge of
certain extraneous facts which of themselves do not amount to actual notice, but which are
sufficient to put a reasonably prudent person upon inquiry...if these facts are pursued with due
diligence, they would lead to other undisclosed facts.” Anderson, S.C. Requests to Charge,
Criminal, § 1-15 (2nd Ed. 2012); see also Binkley v. Rabon Creek Watershed Conservation Dist.
of Fountain Inn, 348 S.C. 58, 70-73, 558 S.E.2d 902, 908-910 (S.C. 2001) (finding homeowners
had constructive notice of the extent of a recorded easement because “notice of a deed is notice of
its whole contents... and it is also notice of whatever matters one would have learned by any
inquiry which the recitals of the instrument made it one’s duty to pursue.”). All Petersen had to
do was ask what “manufacturers’ warranties” Buffington had assigned to her.

Donnix, which purchased the underlayment itself, essentially admits it had actual notice of
TAMKO’s express limited warranty, by suing under it. This is further supported by the Purchase
Order Invoices for the underlayment, which expressly state that the distributor will “assign or
transfer to [Donnix] any assignable or transferable manufacturer’s warranties, if any, applicable to
the purchase, in lieu of all other warranties, express or implied.” See ABC Supply Co. Purchase
Order Invoices, Invoices Nos. 52062460 (R. pp. 245, 247 9 11), 51973240 (R. p. 249 9 11),
52102388 (R. p. 251).

The South Carolina District Court, in Brooks, supra, was not persuaded by plaintiffs’
argument that they “were not bound by GAF’s limited warranty because it was not agreed to prior
to the sale of the goods and they only became aware of any alleged limitations after installation of
the shingles.” 41 F.Supp.3d at 479 (internal quotations omitted). In analyzing this issue, the Court
found the express warranty was part of the basis of the bargain:

In South Carolina, a seller of a product may create an express warranty in a number
of ways, including by [a]ny affirmation of fact or promise, ...made by the seller to
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the buyer, whether directly or indirectly, which relates to the goods and becomes
part of the basis of the bargain....

In order to establish a cause of action for breach of an express warranty, a plaintiff

must show the existence of the warranty, its breach by the failure of the goods to

conform to the warranty description, and damages proximately caused by the

breach.
Id. at 480 (emphasis added) (internal citations and quotations omitted). Noftably, knowledge of
the express warranty by the plaintiff is not an element for breach of express warranty. See Id.

V. This Court is Not Bound by Clearly Erroneous Factual Statements in the Trial
Court’s Order, which TAMKO Brought to the Trial Court’s Attention at its
Earliest Opportunity.

TAMKO originally brought this issue of arbitration before the trial court through a Rule
12 motion to dismiss and compel arbitration, which is a motion directed to the allegations of the
complaint and third-party complaints/crossclaims. Petersen alleges that TAMKO did not preserve
certain issues for appeal, by not putting the Buffington contract and the sales related invoices
between Donnix and the distributor until TAMKO filed its Motion for Reconsideration. This
Court’s review is de novo; meaning that it may properly consider TAMKO’s argument that
Petersen had constructive notice of the existence of an express warranty, as well as South Carolina
law explaining how a limited, express warranty operates to disclaim implied warranties. See
Wilson v. Willis, 426 S.C. 326, 335, 827 S.E.2d 167, 172 (S.C. 2019) (“Whether an arbitration
agreement may be enforced against a nonsignatory to the agreement is a matter subject to de novo
review by an appellate court.”).

A motion to dismiss is directed to the allegations of the parties’ pleadings, and is subject
to de novo review. An appellate court should not be bound by clearly erroneous factual statements
made only by the lawyer for a prevailing party, and subsequently adopted wholesale by an overly

trusting court, which are directly contradicted by Petersen’s and Donnix’s allegations in their

complaints. See Tri-County Ice and Fuel Co. v. Palmetto Ice Co., 303 S.C. 237, 399 S.E.2d 779

11





(S.C. 1990) (holding that motion for relief from judgment on grounds of mistake will not be
disturbed absent abuse of discretion, which arises where trial judge was controlled by error of law
or where the order was based on factual conclusions without evidentiary support.).

TAMKO was compelled to bring to the attention of the trial court the actual terms of the
contracts, which were only alleged generally in Petersen’s Complaint and Donnix’s Third-Party
Complaint/Crossclaim, because at the hearing on the Motion, both Petersen and Donnix argued,
contrary to the allegations in their pleadings, that they were unaware that an express warranty was
part of the sale of the product. In fact, the actual terms of the general contract between Petersen
and Buffington, the general contractor, expressly state that all warranties for materials used in the
construction of Petersen’s house are transferred to her. See Buffington Contract p. 15 (R. p. 227).
There is nothing unique about this contractual condition, and Petersen strains its credibility by
denying that she was in fact on constructive notice that all construction material warranties were
transferred to her. Similarly, Donnix cannot be heard to dispute the specific factual terms of the
transaction that it directly alleges and incorporates as defenses in its Answer and Crossclaim.

TAMKO’s Motion to Alter/Amend sought to alert the trial court to mistakes made by the
court’s wholesale adoption of two proposed orders drafted by Petersen and Donnix, which contain
outright misstatements of the record and which, in Donnix’s case, directly contradict its own
pleadings. See TAMKO Motion to Reconsider, pp. 3-10 (R. pp. 108-115).

No affidavits supporting Donnix’s factual assertions were ever submitted to the trial court.
Petersen’s claim in her affidavit that she “never received the limited warranty” is belied by the
provision in the Buffington contract expressly transferring all construction material warranties to

her.
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The Court made several “mistakes” by signing an order it did not write. It was incumbent
on TAMKO to point that out. To the extent that the details of the sale of the underlayment (from
TAMKO to the distributor, ABC Supply Inc.; then from ABC to Donnix; then from Donnix
through Buffington to Petersen) are relevant to this appeal, they are properly before this Court to
be considered.

CONCLUSION

This case asks the Court for guidance on the parameters of enforcement of arbitration
clauses by estoppel, and how the “direct benefits” test should be applied in the context of
construction materials sold with an arbitration clause as an incorporated term of sale. Like all
products of this nature, the express limited warranty is an integral part of the product. It is a
contract of adhesion. It is not negotiated or signed by the homeowner, or anyone for that matter.
The express warranty is enforceable by the seller (and the buyer and downstream homeowner)
regardless of whether the buyer/installer or downstream homeowner has read it, or has actual
knowledge of it.

What if the shoe were on the other foot? What if Petersen or Donnix said, after discovering
that the product had failed to perform as warranted, “But we have a written warranty that covers
this.” Can TAMKO say, “Sorry, you did not sign it and send it in, so you don’t have a warranty?”
Can TAMKO say, “Sorry, but your contract is not directly with us, it is with your builder, go sue
him?” No. TAMKO is bound by the terms of its express warranty sold as part of the product. If
a plaintiff claims the “benefit” of the sales contract — which includes both the express and implied
warranties — it cannot reject the terms of the contract which creates that benefit. Similarly, if all a

plaintiff had to do to avoid an arbitration clause in an express warranty, or an exclusion, or a
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limitation of duration or remedy — all expressly permitted by the UCC — is to only sue for breach
of implied warranty, then no limitation would ever be enforceable.

Judicial hostility to arbitration is not new, but it is perplexing. Had this matter been ordered
to arbitration, it would already be resolved, by a fair and knowledgeable arbitrator at a fraction of
the cost and time to the parties that a complex, multi-party construction case imposes. Appellant
TAMKO respectfully requests that this dispute be ordered to arbitration, as the express warranty
requires.
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