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" STATEMENT OF ISSUE ON APPEAL

The circuit court judge erred in revoking appellant probation at the hearing because there

was no proof that appellant willfully violated the conditions of probation in the case.





STATEMENT OF THE CASE

Appellant Dewey Ray McNair pled guilty to second degree criminal domestic violence
during the July 2018 term of the Anderson County General Sessions Court before Judge R. Scott
Sprouse, who sentenced him to imprisonment for a period of three years, suspended upon
probation for a period of three years.

Appellant appeared at the Anderson County General Sessions on March 17, 2023, before
Judge Scott for a probation revocation hearing. Appellant’s probation was revoked at thc; close of
the hearing.

Appellant appealed. This brief follows.





STANDARD OF REVIEW

The decision to revoke probation is in the discretion of the circuit court. An appellate
court’s authority to review such a decision is confined to correcting errors of law unless the lack
- of legal or evidentiary basis indicates that the circuit court’s decision was arbitrary and

capricious. State v. Williamson, 356 S.C. 507, 589 S.E.2d 787 (Ct. App. 2003).






ARGUMENT

The circuit court judge erred in revoking appellant probation at the hearing because there

was no proof that appellant willfully violated the conditions of probation in the case.

At the probation revocation hearing, SCDPPP agents submitted a list of probation
violations assigned to appellant which included the failure to report and pay probation and
supervision fees. R. 5, 1. 23 —p. L. 1. The alleged violations follow:

1.)Failure to report;

2.)Arrears in Supervision Fees;

3.)Nonpayment of Public Defender Fine;
4.)Nonpaymenf of Dru.g Test Fee;

5.)Violation of Admin. Sanctions Order; &
6.)Failure to Enroll in Substance Abuse Counseling.
R.4,1.13-p.5,123.

Defense counsel advised the circuit court judge that appellant had no transportation and
therefore could neither travel to the probation office as required nor to a job té earn income to
pay fines and fees. R. 6, 1. 4 — p. 7, 1. 13. This lack of transportation circumstance meant that
appellant did not willfully fail to report or pay fees and fines.

Probation may not be revoked solely for the failure to pay fines or restitution without a
determination that the probationer willfully failed to pay; and also a sufficient factual basis must
support the circuit couﬁ judge’s finding that a probationer breached the conditions of his

probation. State v. Hamilton, 333 S.C. 642, 511 S.E:2d 94 (Ct. App. 1999). Without

transportation, appellant could not meet the terms of the conditions of his probation, which





meant that he did not willfully violate the conditions of his probation in the case. The circuit

court abused its discretion in revoking appellant’s probation in the case.

CONCLUSION

Based on the foregoing argument, counsel for appellant would request that appellant’s
probation revocation be vacated and his case remanded for a new probation revocation hearing.

anda H. Cartef
Deputy Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 31% day of July, 2023.





STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Anderson County

Honorable R. Scott Sprouse, Circuit Court Judge

THE STATE,
RESPONDENT,

DEWEY MCNAIR,

APPELLANT

APPELLATE CASE NO. 2023-000516

PETITION TO BE RELIEVED AS COUNSEL

Counsel for Dewey McNair states:

1. She is Deputy Chief Appellate Defender for the South Carolina Office of
Appellate Defense and was appointed to represent appellant.

2, She has reviewed the record of appellant’s trial before Judge R. Scott Sprouse,
which was held on March 17, 2023, and, in her opinion, the appeal is without legal merit
sufficient to warrant a new trial.

3. She has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967),
briefed an arguable legal issue which arose during the course of the trial.

WHEREFORE, she asks the Court to relieve her as counsel for Dewey McNair.

" Wanda H. Cartér
Deputy Chief Appellate Defender

ATTORNEY FOR APPELLANT
This 31st day of July, 2023.





STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Anderson County

Honorable R. Scott Sprouse, Circuit Court Judge

THE STATE,

RESPONDENT,

DEWEY MCNAIR,

APPELLANT

APPELLATE CASE NO. 2023-000516

DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:

(1) Probation Revocation Hearing Transcript dated March 17, 2023
(2) Clerk of Court Records

[ certify that this designation contains no matter which is irrelevagt to this appeal.
7 . .

Deputy Chief Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT
This 31st day of July, 2023.





CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of Appellant
complies with Rule 211(b), SCACR, and the April 15, 2014, order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Wanda H. Cartbr
Deputy Chief Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT

This 31st day of July, 2023.





STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Anderson County

Honorable R. Scott Sprouse, Circuit Court Judge

THE STATE,

RESPONDENT,

DEWEY MCNAIR,

APPELLANT

APPELLATE CASE NO. 2023-000516

CERTIFICATE OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies
a true copy of the Anders Brief of Appellant and Designation of Matter in the above-referenced
case has been served upon William M. Blitch, Jr., Esquire, at the primary e-mail address listed in
the Attorney Information System (AIS); and on Dewey McNair, #390562, at Livesay Pre-
Release Center, Post Office Box 580, Una, SC 29378, this 31st day of July, 2023.

Janda H. Cafter
Deputy Chief Appellate Defense

ATTORNEY FOR APPELLANT
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Deputy Chief Appellate Defender
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Attorney General

WILLIAM M. BLITCH, JR.

Senior Assistant Deputy Attorney General
Rembert Dennis Building

1000 Assembly Street, Room 519
Columbia, SC 29201

(803)734-3372

ATTORNEYS FOR RESPONDENT
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State c¢f South Carolina
Court of General Sessions
County of Anderson

State of South Carolina

Transcript of Record

v. 2016-Gs-04-02386

Dewey McNair

Defendant.

March 17, 2023
Anderson, Scuth Carolinza

BEEFORE:

The Honorable R. Scott Sprouse Judge.

APPEARANCES:

Cfficer Cooper, Probation Officer
Atterney for the State

T. Matthew Bradley, Esquire
Attorney for the Defendant

Lisa Scott
Clrecuilt Court Reporter
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PROCEEDTINGS

k ok ok Kk %k

PROEATION OFFICER: Dewey McNair.

(The defendant was perscnally present, tocgether
with counsel.)

TEE CLERK: Would you raise your right hand?

THE DEFENDANT: (Complying.)

THE CLERK: Do you swear or affirm to tell the
truth, the whole truth, and nothing but the truth?

THE DEFENDANT: Yes.

THE COURT: All right. Tell me about
Mr. McNair.

PROBATION COFFICER: Yes. Mr. McNair was
sentenced to preobation on July 10, 2018, for
domestic violence, second degree, three years
suspended to three-years probation.

He had an admin hearing on this case for
violating DV condition one, both standard and DV, by
not reporting, restructured, failing toc report on
3/30/22 as directed during a home visit on 3/3/22
and any time thereafter, and in pérson on 3/23 and
4/28 over the phone, and 4/4 via letter.

He is behind on his payments. He's six
payments behind on his supervision fees; $100 in

arrears on the Public Defender; and one payment on
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his drug test fee.

He also violated administration sanctions order
by hearing officer on 12/9/2021, and that the
subject failed to report immediately upon release
and enroll in the substance abuse counseling program
within 30 days of release.

He also violated administrative sancticns order
by hearing officer on December 9th of 2021 in that
the subject failed to report immediate --

immediately upon release, and to enroll in a

- substance abuse counseling program within 30 days of

release, and that the offender never contacted his
agent. Never made agent centact with via subject
during home visit on 12/22 of '21 -- 12/22 of 2021.

Twenty-three days after he was ;eleased,
subject failed to make contact.with substance abuse
provider aé instructed during home visit on 1/6 of
2022. Subject was fined -- subject fined and was to
write a copy of referral form on 1/6 of 2022.

Both violations by violating conditions ten of
both standard and DV conditicns to follow the advice
and instructions of his supervising agent evidenced
by the above conditions.

THE COURT: Okay. Mr. McNair, do you admit or

deny that you vioclated your probation as she stated?
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THE DEFENDANT: I've violated my probation.

THE COURT: You're in willful wiolation. Go
ahead.

MR. BRADLEY: May it please the Court, Your
Honor?

Mr. McNair, speaking to him, he tells me that
he's not been éut deing anything illegal. He's not
caught any new charges since being placedlon
probation in 2018. He's literally Jjust bkeen at home
taking care of his mother.

There's ne transportaticn. Says that the car
in the driveway has four flat tires‘and doesn't
go ——- doesn't go anywhere,

And he, unfortunately, did not -- he tells me
he did net know he could call in to report.

And he does wish to speak to you at the
appropriate time, Your Honor.

But he's 54-years old. Single., He does have
one grown daughter, but he's nect been working. He's
been at home taking care ¢f his mothexr. AaAnd he
tells me he has spoken with someone about a job
lined up for him. He will be able to get out of
jail doing construction work, roofing. He has -- he
does have a degree from Tri-County. No current

health conditions.
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But he's been on since July of 2018. 1It's
supposed to end -- his term 1s supposed to end July
of this year.

He understands he does have some prior
violations for essentially doing the same thing,
just being a homebody and not going in to report.‘

But he's serxrved 59 days as of today, Your
Honor. We would ask that you consider something
much less than a full revocation than probation is
seeking. If you consider something along the lines
of 6 months and terminate, Mr. McNair would be

appreciative, but I believe Mr. McNair would like to

- address you, as well.

THE COURT: All right. Mr. McNair.

THE DEFENDANT: Yes, sir. I want to apologize
to the State for my ignorance and my actions. I
didn't think you could call in just to report.
That's my ignorance. I thought a person had tc show
up and basically report.

But my mom is on her deathbed, and I -- I need
to be with her. 8She's my backbone, and she won't be
here 1if I go in there. She won't be here when I
come home. I just hope this Court would take that
into consideration. I don't want my mom to die and

me not be there to make it easier on her. She
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doesn't have anybody else. I'm the only family she
has.

THE COURT: Anything from probation?

PROBATION QFFICER: We're asking for a full
revocation, terminate the case. Since the start of
prebation, the offender has had four warrants
viclating.

Viclations: He has failed to complete
substance abuse counseling, any treatment directed
by the Court. He would nct report. He continues to
abscond probaticon. He has shown minimal efforts in
completing probation and he has refused to even make
phone calls te report when he was given that option.
He has appeared twice before an administrative
hearing where he was ordered to complete substance
abuse counseling directly by the hearing officer and
he has failed to do so.

THE COURT: Well, Mr. McNair, I'm sorry to hear
about your mother, but you appeared in front of me
and I put you on probation to give you an
opportunity not to have to serve the sentence as a
result of this offense that you committed and you
admitted to being convicted. And prcbation is a way
to get out of having tc serve that sentence.

What I'm hearing is you haven't done anything.
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You haven't paid your mecney. You haven't reported.
You didn't call in. You didn't do the substance
abuse counseling. They brought you back to court
multiple times. This is not a successful probkation
case. This is a failure.

So I'm geing to -- I'm going to
terminate the -— I'm going to terminate probation.
I'm going to revoke the three-year sentence. I give
him credit for 59 days, plus the 48 days that he
served when he was sentenced. 1It's very fruétrating
for the Court to see someone mess thelr probation
up, but I don't have any choice. Good luck to you,
Mr. McNair.

PROBATION QFFICER: Judge Sprouse, what is --
you said revcke three years and what else?

.THE COURT: Terminate prcobation. Let the time
satisfy all the monies that he owes, s0o he starts
with a clean slate. No administrate monitoring.

PROBATION OFFICER: Okay. Thank you.

MR. BRADLEY: Thank you, Your Honor.

{The prcoceedings concluded at 10:28 a.m.)

* ok X K Xk
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CERTIFICATE OF REPOCRTER

STATE OF SOUTH CAROLINA

COUNTY OF ANDERSCHN

I, the undersigned, Lisa Scott, Circuit Court
Reporter for the Tenth Judicial Circuit of the State
of South Carolina, do hereby certify that the
foregoing is a true, accurate and complete
transcript of record of all the proceedings had and
the evidence introduced in the hearing of the
captioned cause, relative to appeal in the Ciréuit
Court for Anderson County, South Carolina, on the
17th day of March, 2023.

I do further certify that I am neither of kin,

counsel, nor interest teo any party hereto.

May 24, 2023

/s/Lisa Scott

Lisa Scott
Circuit Court Reporter






STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
Indictment Number:
County of ANDERSON 2016 -GS - 04 - 02386
STATE Vs. Probation C/W#s & issuance dates: W-O4-22§~0249. issued
_ 6/02/2022 and W-04-22-0454 issued 12/19/23
DEWEY RAY MCNAIR i
AKA: None Original Offense:Domestic Violence 2nd Degraa
Race: White Sex: Male Original AM#: 2016A0410200932
DoB: 1969 Date of Original Offense: 7/2/2016
SSN: Conviction S.C. Code §:_16-26-0020(A) and 16-25-0020(8)
SID#: 00868477 Conviction CDR Coqe #: 3 _/_ 8 k1
Criginal Sentence: 3 years upan service of 48 days ss 3 yrs
ORDER
The above named defendant has been charged with violating the conditions of probation ordered an, 7 1_10 7 2018 jnthe
Court of General Sessions of ANDERSON Counly, and/or the additional conditions ordered by the Courtiin probation
continuation orders(s) issuad on o/15, . as set forth in the atlached warranit(s) or citation(s).

After hearing the evidence and being dulj advised, in the (presence/absence) of the defendant, I find that the above name defendant has
violated the following condition(s) of probation; (List.by number or indicate special conditions as providad in the affidovif)

17,9, and 10

Therefore, IT IS ORDERED that:

the suspended sentence be revoked and the above named defendant be required to serve the remainder of the original sentence.

[] the suspended sentence be partially revoked and the above named defendant be required to serve. days/months/years of
the original sentence: and

L] Terminate the balance of probation,
(] Continuerreinstate probation, subject to the conditions set forth in the original sentence and not inconsistent with this order,

[ the above named defendant is continued on probation as provided for in the ariginal sentence, subject to the conditions set forth
thereln and not incensistent with this order.

[ probation is reduced to time served under Supervision and the defendant is discharged from supervision on.this date.
{71 the above named defendant is placed on electranic monitaring pursuant to §23-3-540,

@/Flnancial Obligations; Order satisfies: Efepartmenl fees @3 Civil judgment:  {T]Department fees
Ines and other fes (arrearage%n;;) [_]Fines and other fees
Restitution (and 20%) (arrearags alanca) [] Restitution (and 20%)

E/Additional Conditions ordered by the Court (Jail time credits shiould not be reported in this section )

Mo A{V’-’l-

1o be calculated of Corrections.
HThe defendant is to be given credit for, ﬁ‘ & ‘/ monthsfyears of Hayes credit (N/A if defendant has served prior SCDC time).
([T No pre-revecation hearing detention time to be awarded because a cilation was issued.

/
The defendant is given credit for t\q @'plmomhs/years Pre-revocation hearing detention time on current probalion violation
[j and applied by the SC Department ]

N \‘ bai ] VN‘\
[} The defendant was previously placed on active electronic ‘monitoring pursuant tgw§23-3}540. } S J}
— Y B
This t"]‘h day of March , 2023 , / N et § {'ﬂ—“‘"

Anderson , SC Presiding Judge ; .
10 Judicial Circuit

You are heraby advised lhal under the law the Court may at any time revoke or maodify any condition of this probation; impose any tawful conditions it desms proper; or extend

your period of probation not to excasd five (5) years. Atany lime within the period of your prodation, the Court may require you lo serve any part of the original sentence imposed,

This Is [0 certify that I have read, or have had read (o me, the crder and the condilions set out therelp, | agree to comply with such condilions and the conditions of my
altachod probation order during the period of my probation, | have receivad a copy of this Court's order and all attachments.

—

Offender's Signature Witnessed b

/ 2.

y.

/14 el

Jéﬁg‘ff &7 /
St | P 5
Signed this day of March 2023 at Anderson SC
Day Month Year City

DPPPS Form 9 (Slock) Revision: H Revision Dato 11-18.2021 Copy Distribulions: White-Glerk af Court; Yellow-SCOC; Pink-Offendar File; Gold-Offender

11
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STATE OF SOUTH CAR ™ INA ) IN THE COURT OF "“NERAL SESSIONS

)
COUNTY OF ANDERSON ) Indictment No. 16-GS-04-02386
Probation/ Community Supervision
Program (CSP) Violation
Warrant/Citation # W-04-22-0454
State of South Carolina, )
) NOTICE OF PROBATION /CSP VIOLATION
V. ) HEARING AND ACKNOWLEDGMENT
) OF NOTICE
Dewey R. McNair, )
)
Offender. )
)
You are hereby directed to appear at a Probation/CSP Violation Hearing in General Sessions
on  03/17/2023 a__ 0930 am/pmin Anderson County
Courthouse, Anderson » South Carolina.

You may have an attorney represent you at this hearing. If you cannot afford an attorney and you

desire the representation of the Anderson County Public Defender, you must apply for
an appointed attorney with that office. If you choose to appear at the hearing without an attorney,
you may be required to represent yourself. You are hereby advised that there are dangers and
disadvantages to self-representation. An attorney may better understand courtroom procedure and
may be better able to think of and present defenses to your violations. By appearing without an

attorney you are acknowledging these dangers but are knowingly and voluntarily choosing to
proceed without counsel.

and cross-examine any witnesses called to testify against you; however, the Department may elect
to present affidavits of witnesses or police officers in lieu of testimony. State v. Pauling (Ct. App.
2006). Itis your responsibility to have your witnesses and attorney present. If you are released on

bond prior to your hearing date, you must report to the Probation Office immediately upon your
release.

You are required to be present at your hearing as scheduled above. If you do not appear, a bench
Wwarrant or a failure to appear warrant will be issued for your arrest, Furthermore, the Court may

choose to proceed with the hearing in your absence. This directive remains in effect until you are
granted leave by the Court.

This directive has been read to me and I have been provided with a copy. I was also given an

opportunity to ask questions about this directive before it wa_s\sizned. / M 6‘4
JU ?/ 1D LM =

Dafe Offender-—j'Signature'

P il

Z Agent/OSS Si gnature

Form 1364 (Template)  Revised 3/13/2018





Probation

Form 16.1- Arrest Warrant

Form Approved ;y é ARREST WARRANT

SC Attorney General f .

PR e Indictment Number: 16-GS-04-02386
March 15, 1978

Warrant Number: ' W-04-22-0454

STATE OF SOUTH CAROLINA State Identification No, (SID) 00868477

COUNTY OF ANDERSON

TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR COUNTY OR OF THE MUNICIPALITY OF ANDERSON, AND ANY CONSTABLE OF THIS
MAGISTERIAL DISTRICT:

Itappearing from the attached affidavit that there are reasonable grounds to believe that DEWEY RAY MCNAIR, did on the 19 day of December, 2022 violate the
criminal laws of the State of South Caralina as set forth below:
DESCRIPTION OF OFFENSE:

The offender has violated conditions 1, 10 of the standard Department conditions associated with Section 24-21~
430. The offender has also violated special conditions imposed by the General Sessions Court per order dated
July 1@, 2018. This warrant or citation is issued pursuant to section 24-21-450 or 300.

Now, therefore, you are empowered and directed to arrest the said defendant and bring DEWEY RA'

Y MCNAIR before me forthwith to be dealt with according to
law. A copy of this Arrest Warrant shall be delivered to the

defendant at the time of its execution, or as soon thereafter as is practicable. Done at ANDERSON, §. C.
this 19 day of December, 2022,
W’ Tt~ (L.S.)
County of ANDERSON Sighature robation and Parole Agg}t’
STATE OF SOUTH CAROLINA AFFIDAVIT

Personally appeared before me, one Matthew Cooper, who, first being duly sworn, d

eposes and says that DEWEY RAY MCNAIR did within this County and State on
the 19 day of December, 2022, violate the criminal laws of the State of South Carol

ina in the following particulars:

The affiant states that there is probab!

le cause to believe that the defendant named above did commit the crime(s) set forth, and that such probable
cause is based on the following facts:

Failing to follow advice and instructions of Agent. Failing to appear before General Sessions Hearing on
12-16-2022 having been given verbal and written notice to do so on 11-14-2022 without reason or excuse. Failing
report immediately upon release from the Anderson County Detention Center to the Anderson SCDPPPS 0ffice
Additionally Agent performed a Home Visit at the last

known address on 12-12-22 instructing the Offender to report and having never made contact with his Agent.

Such actions constitute violation of conditions 1y 10,

"

Sworn to and Subscribed before me %Z(:
this 19 day of Deceaber, 2022, —
Affiant ="

Address: p o gox 8002
(L.S) ANDERSON, SC 29622

" i L5 ‘ | (864) 260-2230
My Commission EXxpires

Form 16.1 (Templale) [Revision B Revision Date 03/11/2015 Page 1 of 2
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Respectfully Submitted,

Deputy Chief Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S.C. 29211-1589

ATTORNEY FOR APPELLANT

This 31st day of July, 2023.





STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Anderson County

R. Scott Sprouse, Circuit Court Judge

THE STATE,
RESPONDENT,

DEWEY MCNAIR,
APPELLANT

CERTIFICATE OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies
a true copy of the Record on Appeal in the above referenced case has been served upon William
M. Blitch, Jr., Esquire, at the primary e-mail address listed in the Attorney Information System
(AIS), and on Dewey McNair, 390562, Livesay Pre-Release Center, P.O. Box 580, Una, SC
29378, this 31st day of July, 2023.

<. W:elnda H. Carter
Deputy Chief Appellate Defender
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From: Leverett, Scott

To: SC - BLITCH WILLIAM

Cc: SC - COLLINS CAROLINE; Carter, Wanda

Subject: Dewey McNair - Anders Brief of Appellant - Appellate Case No. 2023-000516
Date: Monday, July 31, 2023 2:30:00 PM

Attachments: Dewey McNair - Anders Brief of Appellant - Appellate Case No. 2023-000516.pdf

Dewey McNair - Record on Appeal - Appellate Case No. 2023-000516.pdf

Dear Mr. Blitch,

Attached please find a copy of the Anders Brief of Appellant and accompanying Record on
Appeal in the above referenced case that is being filed today, July 31, 2023, with the Court of
Appeals.

-Scott Leverett
Admin. Asst. for Wanda Carter
Appellate Defense



mailto:sleverett@sccid.sc.gov

mailto:wblitch@scag.gov

mailto:CCollins@scag.gov
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Anderson County

Honorable R. Scott Sprouse, Circuit Court Judge

THE STATE,

RESPONDENT,

DEWEY MCNAIR,

APPELLANT

APPELLATE CASE NO. 2023-000516

ANDERS BRIEF OF APPELLANT

WANDA H. CARTER
Deputy Chief Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT
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" STATEMENT OF ISSUE ON APPEAL

The circuit court judge erred in revoking appellant probation at the hearing because there

was no proof that appellant willfully violated the conditions of probation in the case.







STATEMENT OF THE CASE

Appellant Dewey Ray McNair pled guilty to second degree criminal domestic violence
during the July 2018 term of the Anderson County General Sessions Court before Judge R. Scott
Sprouse, who sentenced him to imprisonment for a period of three years, suspended upon
probation for a period of three years.

Appellant appeared at the Anderson County General Sessions on March 17, 2023, before
Judge Scott for a probation revocation hearing. Appellant’s probation was revoked at thc; close of
the hearing.

Appellant appealed. This brief follows.







STANDARD OF REVIEW

The decision to revoke probation is in the discretion of the circuit court. An appellate
court’s authority to review such a decision is confined to correcting errors of law unless the lack
- of legal or evidentiary basis indicates that the circuit court’s decision was arbitrary and

capricious. State v. Williamson, 356 S.C. 507, 589 S.E.2d 787 (Ct. App. 2003).








ARGUMENT

The circuit court judge erred in revoking appellant probation at the hearing because there

was no proof that appellant willfully violated the conditions of probation in the case.

At the probation revocation hearing, SCDPPP agents submitted a list of probation
violations assigned to appellant which included the failure to report and pay probation and
supervision fees. R. 5, 1. 23 —p. L. 1. The alleged violations follow:

1.)Failure to report;

2.)Arrears in Supervision Fees;

3.)Nonpayment of Public Defender Fine;
4.)Nonpaymenf of Dru.g Test Fee;

5.)Violation of Admin. Sanctions Order; &
6.)Failure to Enroll in Substance Abuse Counseling.
R.4,1.13-p.5,123.

Defense counsel advised the circuit court judge that appellant had no transportation and
therefore could neither travel to the probation office as required nor to a job té earn income to
pay fines and fees. R. 6, 1. 4 — p. 7, 1. 13. This lack of transportation circumstance meant that
appellant did not willfully fail to report or pay fees and fines.

Probation may not be revoked solely for the failure to pay fines or restitution without a
determination that the probationer willfully failed to pay; and also a sufficient factual basis must
support the circuit couﬁ judge’s finding that a probationer breached the conditions of his

probation. State v. Hamilton, 333 S.C. 642, 511 S.E:2d 94 (Ct. App. 1999). Without

transportation, appellant could not meet the terms of the conditions of his probation, which







meant that he did not willfully violate the conditions of his probation in the case. The circuit

court abused its discretion in revoking appellant’s probation in the case.

CONCLUSION

Based on the foregoing argument, counsel for appellant would request that appellant’s
probation revocation be vacated and his case remanded for a new probation revocation hearing.

anda H. Cartef
Deputy Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 31% day of July, 2023.







STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Anderson County

Honorable R. Scott Sprouse, Circuit Court Judge

THE STATE,
RESPONDENT,

DEWEY MCNAIR,

APPELLANT

APPELLATE CASE NO. 2023-000516

PETITION TO BE RELIEVED AS COUNSEL

Counsel for Dewey McNair states:

1. She is Deputy Chief Appellate Defender for the South Carolina Office of
Appellate Defense and was appointed to represent appellant.

2, She has reviewed the record of appellant’s trial before Judge R. Scott Sprouse,
which was held on March 17, 2023, and, in her opinion, the appeal is without legal merit
sufficient to warrant a new trial.

3. She has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967),
briefed an arguable legal issue which arose during the course of the trial.

WHEREFORE, she asks the Court to relieve her as counsel for Dewey McNair.

" Wanda H. Cartér
Deputy Chief Appellate Defender

ATTORNEY FOR APPELLANT
This 31st day of July, 2023.







STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Anderson County

Honorable R. Scott Sprouse, Circuit Court Judge

THE STATE,

RESPONDENT,

DEWEY MCNAIR,

APPELLANT

APPELLATE CASE NO. 2023-000516

DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:

(1) Probation Revocation Hearing Transcript dated March 17, 2023
(2) Clerk of Court Records

[ certify that this designation contains no matter which is irrelevagt to this appeal.
7 . .

Deputy Chief Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT
This 31st day of July, 2023.







CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of Appellant
complies with Rule 211(b), SCACR, and the April 15, 2014, order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Wanda H. Cartbr
Deputy Chief Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT

This 31st day of July, 2023.







STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Anderson County

Honorable R. Scott Sprouse, Circuit Court Judge

THE STATE,

RESPONDENT,

DEWEY MCNAIR,

APPELLANT

APPELLATE CASE NO. 2023-000516

CERTIFICATE OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies
a true copy of the Anders Brief of Appellant and Designation of Matter in the above-referenced
case has been served upon William M. Blitch, Jr., Esquire, at the primary e-mail address listed in
the Attorney Information System (AIS); and on Dewey McNair, #390562, at Livesay Pre-
Release Center, Post Office Box 580, Una, SC 29378, this 31st day of July, 2023.

Janda H. Cafter
Deputy Chief Appellate Defense

ATTORNEY FOR APPELLANT















STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Anderson County

R. Scott Sprouse, Circuit Court Judge

THE STATE,

DEWEY MCNAIR,

RESPONDENT,

APPELLANT

APPELLATE CASE NO. 2023-000516

RECORD ON APPEAL

WANDA H. CARTER
Deputy Chief Appellate Defender

South Carolina Commission on Indigent
Defense

Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT

ALAN WILSON
Attorney General

WILLIAM M. BLITCH, JR.

Senior Assistant Deputy Attorney General
Rembert Dennis Building

1000 Assembly Street, Room 519
Columbia, SC 29201

(803)734-3372

ATTORNEYS FOR RESPONDENT







PROBATION REVOCATION HEARING TRANSCRIPT DATED MARCH 17, 2023

CLERK OF COURT RECORDS .......ccciiiiiiiiiiiiiiiiiiiceceeece s

CERTIFICATE OF SERVICE ....ccoooiiiiiiiiiiiiiiiiictecece e

i @














State c¢f South Carolina
Court of General Sessions
County of Anderson

State of South Carolina

Transcript of Record

v. 2016-Gs-04-02386

Dewey McNair

Defendant.

March 17, 2023
Anderson, Scuth Carolinza

BEEFORE:

The Honorable R. Scott Sprouse Judge.

APPEARANCES:

Cfficer Cooper, Probation Officer
Atterney for the State

T. Matthew Bradley, Esquire
Attorney for the Defendant

Lisa Scott
Clrecuilt Court Reporter
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PROCEEDTINGS

k ok ok Kk %k

PROEATION OFFICER: Dewey McNair.

(The defendant was perscnally present, tocgether
with counsel.)

TEE CLERK: Would you raise your right hand?

THE DEFENDANT: (Complying.)

THE CLERK: Do you swear or affirm to tell the
truth, the whole truth, and nothing but the truth?

THE DEFENDANT: Yes.

THE COURT: All right. Tell me about
Mr. McNair.

PROBATION COFFICER: Yes. Mr. McNair was
sentenced to preobation on July 10, 2018, for
domestic violence, second degree, three years
suspended to three-years probation.

He had an admin hearing on this case for
violating DV condition one, both standard and DV, by
not reporting, restructured, failing toc report on
3/30/22 as directed during a home visit on 3/3/22
and any time thereafter, and in pérson on 3/23 and
4/28 over the phone, and 4/4 via letter.

He is behind on his payments. He's six
payments behind on his supervision fees; $100 in

arrears on the Public Defender; and one payment on
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his drug test fee.

He also violated administration sanctions order
by hearing officer on 12/9/2021, and that the
subject failed to report immediately upon release
and enroll in the substance abuse counseling program
within 30 days of release.

He also violated administrative sancticns order
by hearing officer on December 9th of 2021 in that
the subject failed to report immediate --

immediately upon release, and to enroll in a

- substance abuse counseling program within 30 days of

release, and that the offender never contacted his
agent. Never made agent centact with via subject
during home visit on 12/22 of '21 -- 12/22 of 2021.

Twenty-three days after he was ;eleased,
subject failed to make contact.with substance abuse
provider aé instructed during home visit on 1/6 of
2022. Subject was fined -- subject fined and was to
write a copy of referral form on 1/6 of 2022.

Both violations by violating conditions ten of
both standard and DV conditicns to follow the advice
and instructions of his supervising agent evidenced
by the above conditions.

THE COURT: Okay. Mr. McNair, do you admit or

deny that you vioclated your probation as she stated?
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THE DEFENDANT: I've violated my probation.

THE COURT: You're in willful wiolation. Go
ahead.

MR. BRADLEY: May it please the Court, Your
Honor?

Mr. McNair, speaking to him, he tells me that
he's not been éut deing anything illegal. He's not
caught any new charges since being placedlon
probation in 2018. He's literally Jjust bkeen at home
taking care of his mother.

There's ne transportaticn. Says that the car
in the driveway has four flat tires‘and doesn't
go ——- doesn't go anywhere,

And he, unfortunately, did not -- he tells me
he did net know he could call in to report.

And he does wish to speak to you at the
appropriate time, Your Honor.

But he's 54-years old. Single., He does have
one grown daughter, but he's nect been working. He's
been at home taking care ¢f his mothexr. AaAnd he
tells me he has spoken with someone about a job
lined up for him. He will be able to get out of
jail doing construction work, roofing. He has -- he
does have a degree from Tri-County. No current

health conditions.
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But he's been on since July of 2018. 1It's
supposed to end -- his term 1s supposed to end July
of this year.

He understands he does have some prior
violations for essentially doing the same thing,
just being a homebody and not going in to report.‘

But he's serxrved 59 days as of today, Your
Honor. We would ask that you consider something
much less than a full revocation than probation is
seeking. If you consider something along the lines
of 6 months and terminate, Mr. McNair would be

appreciative, but I believe Mr. McNair would like to

- address you, as well.

THE COURT: All right. Mr. McNair.

THE DEFENDANT: Yes, sir. I want to apologize
to the State for my ignorance and my actions. I
didn't think you could call in just to report.
That's my ignorance. I thought a person had tc show
up and basically report.

But my mom is on her deathbed, and I -- I need
to be with her. 8She's my backbone, and she won't be
here 1if I go in there. She won't be here when I
come home. I just hope this Court would take that
into consideration. I don't want my mom to die and

me not be there to make it easier on her. She
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doesn't have anybody else. I'm the only family she
has.

THE COURT: Anything from probation?

PROBATION QFFICER: We're asking for a full
revocation, terminate the case. Since the start of
prebation, the offender has had four warrants
viclating.

Viclations: He has failed to complete
substance abuse counseling, any treatment directed
by the Court. He would nct report. He continues to
abscond probaticon. He has shown minimal efforts in
completing probation and he has refused to even make
phone calls te report when he was given that option.
He has appeared twice before an administrative
hearing where he was ordered to complete substance
abuse counseling directly by the hearing officer and
he has failed to do so.

THE COURT: Well, Mr. McNair, I'm sorry to hear
about your mother, but you appeared in front of me
and I put you on probation to give you an
opportunity not to have to serve the sentence as a
result of this offense that you committed and you
admitted to being convicted. And prcbation is a way
to get out of having tc serve that sentence.

What I'm hearing is you haven't done anything.
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You haven't paid your mecney. You haven't reported.
You didn't call in. You didn't do the substance
abuse counseling. They brought you back to court
multiple times. This is not a successful probkation
case. This is a failure.

So I'm geing to -- I'm going to
terminate the -— I'm going to terminate probation.
I'm going to revoke the three-year sentence. I give
him credit for 59 days, plus the 48 days that he
served when he was sentenced. 1It's very fruétrating
for the Court to see someone mess thelr probation
up, but I don't have any choice. Good luck to you,
Mr. McNair.

PROBATION QFFICER: Judge Sprouse, what is --
you said revcke three years and what else?

.THE COURT: Terminate prcobation. Let the time
satisfy all the monies that he owes, s0o he starts
with a clean slate. No administrate monitoring.

PROBATION OFFICER: Okay. Thank you.

MR. BRADLEY: Thank you, Your Honor.

{The prcoceedings concluded at 10:28 a.m.)

* ok X K Xk
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CERTIFICATE OF REPOCRTER

STATE OF SOUTH CAROLINA

COUNTY OF ANDERSCHN

I, the undersigned, Lisa Scott, Circuit Court
Reporter for the Tenth Judicial Circuit of the State
of South Carolina, do hereby certify that the
foregoing is a true, accurate and complete
transcript of record of all the proceedings had and
the evidence introduced in the hearing of the
captioned cause, relative to appeal in the Ciréuit
Court for Anderson County, South Carolina, on the
17th day of March, 2023.

I do further certify that I am neither of kin,

counsel, nor interest teo any party hereto.

May 24, 2023

/s/Lisa Scott

Lisa Scott
Circuit Court Reporter








STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
Indictment Number:
County of ANDERSON 2016 -GS - 04 - 02386
STATE Vs. Probation C/W#s & issuance dates: W-O4-22§~0249. issued
_ 6/02/2022 and W-04-22-0454 issued 12/19/23
DEWEY RAY MCNAIR i
AKA: None Original Offense:Domestic Violence 2nd Degraa
Race: White Sex: Male Original AM#: 2016A0410200932
DoB: 1969 Date of Original Offense: 7/2/2016
SSN: Conviction S.C. Code §:_16-26-0020(A) and 16-25-0020(8)
SID#: 00868477 Conviction CDR Coqe #: 3 _/_ 8 k1
Criginal Sentence: 3 years upan service of 48 days ss 3 yrs
ORDER
The above named defendant has been charged with violating the conditions of probation ordered an, 7 1_10 7 2018 jnthe
Court of General Sessions of ANDERSON Counly, and/or the additional conditions ordered by the Courtiin probation
continuation orders(s) issuad on o/15, . as set forth in the atlached warranit(s) or citation(s).

After hearing the evidence and being dulj advised, in the (presence/absence) of the defendant, I find that the above name defendant has
violated the following condition(s) of probation; (List.by number or indicate special conditions as providad in the affidovif)

17,9, and 10

Therefore, IT IS ORDERED that:

the suspended sentence be revoked and the above named defendant be required to serve the remainder of the original sentence.

[] the suspended sentence be partially revoked and the above named defendant be required to serve. days/months/years of
the original sentence: and

L] Terminate the balance of probation,
(] Continuerreinstate probation, subject to the conditions set forth in the original sentence and not inconsistent with this order,

[ the above named defendant is continued on probation as provided for in the ariginal sentence, subject to the conditions set forth
thereln and not incensistent with this order.

[ probation is reduced to time served under Supervision and the defendant is discharged from supervision on.this date.
{71 the above named defendant is placed on electranic monitaring pursuant to §23-3-540,

@/Flnancial Obligations; Order satisfies: Efepartmenl fees @3 Civil judgment:  {T]Department fees
Ines and other fes (arrearage%n;;) [_]Fines and other fees
Restitution (and 20%) (arrearags alanca) [] Restitution (and 20%)

E/Additional Conditions ordered by the Court (Jail time credits shiould not be reported in this section )

Mo A{V’-’l-

1o be calculated of Corrections.
HThe defendant is to be given credit for, ﬁ‘ & ‘/ monthsfyears of Hayes credit (N/A if defendant has served prior SCDC time).
([T No pre-revecation hearing detention time to be awarded because a cilation was issued.

/
The defendant is given credit for t\q @'plmomhs/years Pre-revocation hearing detention time on current probalion violation
[j and applied by the SC Department ]

N \‘ bai ] VN‘\
[} The defendant was previously placed on active electronic ‘monitoring pursuant tgw§23-3}540. } S J}
— Y B
This t"]‘h day of March , 2023 , / N et § {'ﬂ—“‘"

Anderson , SC Presiding Judge ; .
10 Judicial Circuit

You are heraby advised lhal under the law the Court may at any time revoke or maodify any condition of this probation; impose any tawful conditions it desms proper; or extend

your period of probation not to excasd five (5) years. Atany lime within the period of your prodation, the Court may require you lo serve any part of the original sentence imposed,

This Is [0 certify that I have read, or have had read (o me, the crder and the condilions set out therelp, | agree to comply with such condilions and the conditions of my
altachod probation order during the period of my probation, | have receivad a copy of this Court's order and all attachments.

—

Offender's Signature Witnessed b

/ 2.

y.

/14 el

Jéﬁg‘ff &7 /
St | P 5
Signed this day of March 2023 at Anderson SC
Day Month Year City

DPPPS Form 9 (Slock) Revision: H Revision Dato 11-18.2021 Copy Distribulions: White-Glerk af Court; Yellow-SCOC; Pink-Offendar File; Gold-Offender
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STATE OF SOUTH CAR ™ INA ) IN THE COURT OF "“NERAL SESSIONS

)
COUNTY OF ANDERSON ) Indictment No. 16-GS-04-02386
Probation/ Community Supervision
Program (CSP) Violation
Warrant/Citation # W-04-22-0454
State of South Carolina, )
) NOTICE OF PROBATION /CSP VIOLATION
V. ) HEARING AND ACKNOWLEDGMENT
) OF NOTICE
Dewey R. McNair, )
)
Offender. )
)
You are hereby directed to appear at a Probation/CSP Violation Hearing in General Sessions
on  03/17/2023 a__ 0930 am/pmin Anderson County
Courthouse, Anderson » South Carolina.

You may have an attorney represent you at this hearing. If you cannot afford an attorney and you

desire the representation of the Anderson County Public Defender, you must apply for
an appointed attorney with that office. If you choose to appear at the hearing without an attorney,
you may be required to represent yourself. You are hereby advised that there are dangers and
disadvantages to self-representation. An attorney may better understand courtroom procedure and
may be better able to think of and present defenses to your violations. By appearing without an

attorney you are acknowledging these dangers but are knowingly and voluntarily choosing to
proceed without counsel.

and cross-examine any witnesses called to testify against you; however, the Department may elect
to present affidavits of witnesses or police officers in lieu of testimony. State v. Pauling (Ct. App.
2006). Itis your responsibility to have your witnesses and attorney present. If you are released on

bond prior to your hearing date, you must report to the Probation Office immediately upon your
release.

You are required to be present at your hearing as scheduled above. If you do not appear, a bench
Wwarrant or a failure to appear warrant will be issued for your arrest, Furthermore, the Court may

choose to proceed with the hearing in your absence. This directive remains in effect until you are
granted leave by the Court.

This directive has been read to me and I have been provided with a copy. I was also given an

opportunity to ask questions about this directive before it wa_s\sizned. / M 6‘4
JU ?/ 1D LM =

Dafe Offender-—j'Signature'

P il

Z Agent/OSS Si gnature

Form 1364 (Template)  Revised 3/13/2018







Probation

Form 16.1- Arrest Warrant

Form Approved ;y é ARREST WARRANT

SC Attorney General f .

PR e Indictment Number: 16-GS-04-02386
March 15, 1978

Warrant Number: ' W-04-22-0454

STATE OF SOUTH CAROLINA State Identification No, (SID) 00868477

COUNTY OF ANDERSON

TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR COUNTY OR OF THE MUNICIPALITY OF ANDERSON, AND ANY CONSTABLE OF THIS
MAGISTERIAL DISTRICT:

Itappearing from the attached affidavit that there are reasonable grounds to believe that DEWEY RAY MCNAIR, did on the 19 day of December, 2022 violate the
criminal laws of the State of South Caralina as set forth below:
DESCRIPTION OF OFFENSE:

The offender has violated conditions 1, 10 of the standard Department conditions associated with Section 24-21~
430. The offender has also violated special conditions imposed by the General Sessions Court per order dated
July 1@, 2018. This warrant or citation is issued pursuant to section 24-21-450 or 300.

Now, therefore, you are empowered and directed to arrest the said defendant and bring DEWEY RA'

Y MCNAIR before me forthwith to be dealt with according to
law. A copy of this Arrest Warrant shall be delivered to the

defendant at the time of its execution, or as soon thereafter as is practicable. Done at ANDERSON, §. C.
this 19 day of December, 2022,
W’ Tt~ (L.S.)
County of ANDERSON Sighature robation and Parole Agg}t’
STATE OF SOUTH CAROLINA AFFIDAVIT

Personally appeared before me, one Matthew Cooper, who, first being duly sworn, d

eposes and says that DEWEY RAY MCNAIR did within this County and State on
the 19 day of December, 2022, violate the criminal laws of the State of South Carol

ina in the following particulars:

The affiant states that there is probab!

le cause to believe that the defendant named above did commit the crime(s) set forth, and that such probable
cause is based on the following facts:

Failing to follow advice and instructions of Agent. Failing to appear before General Sessions Hearing on
12-16-2022 having been given verbal and written notice to do so on 11-14-2022 without reason or excuse. Failing
report immediately upon release from the Anderson County Detention Center to the Anderson SCDPPPS 0ffice
Additionally Agent performed a Home Visit at the last

known address on 12-12-22 instructing the Offender to report and having never made contact with his Agent.

Such actions constitute violation of conditions 1y 10,

"

Sworn to and Subscribed before me %Z(:
this 19 day of Deceaber, 2022, —
Affiant ="

Address: p o gox 8002
(L.S) ANDERSON, SC 29622

" i L5 ‘ | (864) 260-2230
My Commission EXxpires
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Respectfully Submitted,

Deputy Chief Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S.C. 29211-1589

ATTORNEY FOR APPELLANT

This 31st day of July, 2023.







STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Anderson County

R. Scott Sprouse, Circuit Court Judge

THE STATE,
RESPONDENT,

DEWEY MCNAIR,
APPELLANT

CERTIFICATE OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies
a true copy of the Record on Appeal in the above referenced case has been served upon William
M. Blitch, Jr., Esquire, at the primary e-mail address listed in the Attorney Information System
(AIS), and on Dewey McNair, 390562, Livesay Pre-Release Center, P.O. Box 580, Una, SC
29378, this 31st day of July, 2023.

<. W:elnda H. Carter
Deputy Chief Appellate Defender
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