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Grounds for Appeal
Beverly A.Robinson v. The Home Depot USA

1. The Commission erred in ruling that Claimant was limited to an award of benefits under
the scheduled injury section, § 42-9-30, pursuant to Singleton v. Young Lumber Co0.,236 S.C.
454, 114 S.E.2d 837 (1960), where, to the contrary, Claimant was entitled to establish greater
disability through multiple injuries, including those to her back and legs.

2. The Commission erred in ruling that Claimant was limited to receiving benefits under
Section 42-9-30 pursuant to Singleton, where the evidence presented established that Claimant’s
injury was not confined to a single scheduled member, her back, but that her legs, particularly
the left, were also made symptomatic, deficient, and inefficient in light of:

a) The employer’s doctor, Dr. Storick’s diagnosing “low back pain, left leg pain, left
lumbosacral radiculities, and L4-5 degenerative disc disease;”

b) Dr. Storick’s rating of permanent partial impairment at 5% whole person
impairment to the lumbar spine “based on her ongoing back and left leg pain;”

c) Dr. Storick’s opinion that “the majority of Ms. Robinson’s symptoms seem to be
more radicular in origin;”

d) Dr. Storick’s observation of Claimant’s pain and numbness “all the way down her
left leg to the toes;” '

e) Dr. Storick’s observation that Claimant’s gait was “antalgic, favoring the left leg.”

3. The Commission erred in ruling that Claimant was limited to receiving benefits under

the scheduled injury section, § 42-9-30, pursuant to Singleton where the evidence presented
established that Claimant’s injury was not confined to the scheduled member, her back, but that
her leg(s), particularly the left leg was also affected and made symptomatic, deficient, and
inefficient by her injury and where this loss contributed to her disability given that Claimant’s
work operating a standup forklift required her to place pressure on her weakened and numb left
leg with resulting pain and instability.

4. The Commission erred in ruling that Claimant was limited to receiving benefits under
Section 42-9-30 pursuant to Singleton where the evidence presented established that Claimant’s
injury was not confined to the scheduled member, her back, but her legs were also affected and
made painful, weak, and numb, where the policy behind allowing a claimant to proceed under
the general disability sections allows for a claimant whose injury, while falling under the
scheduled member section, nevertheless affects other parts of the body and warrants providing
the claimant with the opportunity to establish a disability greater than the presumptive disability
provided for under the scheduled member section.” See Brown v. Owen Steel Co., 316 S.C. 278,
450 S.E.2d 57 (Ct.App.1994)(when a scheduled injury is accompanied by additional
complications affecting another part of the body, the claimant may seek benefits for general
disability).



-

5. The Commission erred in ruling that Claimant was limited to receiving benefits under
Section 42-9-30 pursuant to Singleton as a result of the Commission’s erroneously ruling that, in
order to constitute another body part so as to allow a worker to establish general disability, the
other body part must itself have been directly injured.

6. The Commission erred in finding that Claimant was entitled only to benefits for a
scheduled injury upon the Commission’s failing to evaluate the claim in accordance with its duty
to evaluate a claim in order to award to the injured worker the greater rather than the lesser
amount of benefits available.

7. The Commission erred in failing to find Claimant totally and permanently disabled where
the evidence established that, due to her injuries, she has been limited to restricted light, if not
sedentary, duty and found unable to return to the medium to heavy manual labor by which she
was able to earn and receive wages at the time of her work injury.

8. The Commission erred in failing to find Claimant totally and permanently disabled where
the evidence established that she is unable to perform services other than those that are so limited

in quality, dependability, or quantity that no reasonably stable market exists for them.

9. The Commission erred in failing to find that Claimant was entitled to benefits for total

- and permanent disability pursuant to Section 42-9-10 where she is unable to earn wages

performing the work she was doing at the time of her injury and she is not qualified by
education, training, or experience for any other employment.

10.  The Commission erred in failing to find that Claimant was entitled to benefits for total
and permanent disability where the employer’s doctor imposed permanent work restrictions of
no lifting, carrying, pushing, or pulling greater than 20 pounds upon this warehouse worker with
a work history devoted to manual labor

11.  The Commission erred in failing to find Claimant totally and permanently disabled as the
result of the Commission’s failing to apply the accepted definition of total and permanent
disability that there is not a reasonable market for the Claimant’s services, and as the result of the
Cominission’s failing to recognize that total disability does not require complete helplessness,
but that the inability to perform common labor is total disability for one who is not

qualified by training or experience for any other employment.

12. The Commission erred in failing to find claimant totally and permanently disabled; this
ruling is unsupported by substantial evidence given the expert vocational opinion that, based on
her significant work restrictions, Claimant is either unable to perform substantial work or she is
unhireable given that no stable labor market exists for an individual so significantly restricted. In
contrast, there was no evidence submitted suggesting the existence of gainful employment which
Claimant could perform or of jobs that exist in any reasonable number available to claimant
given the limited light duty restrictions imposed on this worker with a work history devoted to
manual labor who lacks the experience, training, or education to earn wages performing lighter
work.



13. The Commission erred in discounting and disregarding the disabling effects of
Claimant’s prescribed medications given Dr. Storick’s stated opinion that a worker would be “in
a cloud” and unable to function or perform her job as a side effect of taking the medications
prescribed.

14.  The Commission erred in awarding benefits only for specific loss to the claimant’s back
and in finding only a 15% loss of use to the back where such award is unsupported by the
evidence and fails to fairly address the disabling, near total loss of use of Claimant’s back to
perform the medium to heavy manual labor she performed throughout her working life and
which she was performing at the time of the work accident.

15.  The Commission erred in failing to award benefits for total and permanent disability or in
the alternative, benefits for permanent partial disability or, in the alternative, erred in failing to
award benefits for substantial permanent partial disability, greater than 50% loss of use to the
back under Section 42-9-30 (21) and substantial permanent partial disability to the left leg

under Section 42-9-30(16). '

16.  The Commission erred in failing to award benefits for the disabling condition of
Claimant’s left and right legs despite the undisputed evidence of debilitating pain, weakness, and
numbness to the legs and where, by prior Commission Order, the injuries to Claimant’s back and
left leg were found compensable.

17. The Commission erred in finding that Claimant reached MMI as of February 1, 2012, and
in granting the employer/carrier credit for any payments after that date where Claimant has yet to
reach MML.

18.  The Commission erred in failing to order continuing temporary total disability benefits
where Claimant was terminated while on light duty and where her restrictions thereafter have
continued and increased. '

19.  The Commission erred in finding that Claimant had reached MMI and the decision is
unsupported by substantial evidence where based on Dr. Storick’s MMI statement which was
based on the fact that the treatments he had provided had not been successful and on the basis of
the doctor’s indication that his MMI finding was reached regardless of the objective test results
showing degenerative changes at L4-5 and L5-S1 and a broad based disc bulge at L4-5 which the
doctor believed caused narrowing of the foramen.

20.  The Commission erred in finding that Claimant had reached MMI on the basis of Dr.
Storick’s MMI statement despite Dr. Storick’s deposition testimony conceding that he could not
answer the question of whether Claimant needed further medical care.

21.  The Commission erred in stopping Claimant’s weekly benefits where Claimant had not
reached maximum medical improvement but, instead, her condition continued to worsen and
given that Defendants, despite having asserted that Claimant had reached MMI, authorized and
referred her for further treatment with Dr. Holbrook.



22.  The Commission erred in failing to interpret the Workers’ Compensation Act in a manner
favorable to the injured worker and for his support as required by the nature and scope of the
Act.
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PaMmELA R. MuLLis J- MarviN MuLuss, Jr.
ATTORNEY AT Law 1940 - 2012

June 27, 2013

The Honorable Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals

P.O. Box 11629

Columbia, SC 29211

Dear Ms. Kitchings:

Please find enclosed the Notice of Appeal, proof of service, the filing fee on behalf of
Claimant-Appellant, and a copy of the Order on Appeal.

Please do not hesitate to contact me should there be any questions or concerns regarding

this communication.
Sincerely,
2 AN

Frank A. Barton

FAB/mcr
Enclosures
Cc: George Gallagher

SC Workers Compensation Commission
Beverly Robinson
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MuLLis Law Firm
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