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August 1, 2023 


 


 


Via Email & U.S. Mail 


The South Carolina Court of Appeals 


P.O. Box 11629 


Columbia, SC 29211 


 


South Carolina Office of Court Adminstrations 


1220 Senate Street, Suite 200 


Columbia, SC 29201 


 
 Re: William Oliver v. Syncreon 


  Appellate Case No. 2023-001155 


 


To Whom It May Concern: 


 


 We are in receipt of your August 1, 2023 correspondence regarding the above-referenced appeal.  On 


July 25, 2023, we contacted the court reporter requesting a copy of the transcript.  Shortly thereafter, we 


received a copy of the transcript via email.  Please find attached a copy of the referenced correspondence, as 


well as a copy of the transcript received.  By copy of this correspondence, all required parties have been notified 


of this action.  Please let us know if you need anything further.   Thank you.   


  


      Sincerely, 


      


      MINGLEDORFF & PATTERSON, LLC 


       
Christopher C. Mingledorff 


 


 


CCM/jlr 


Enclosures 


cc (w/encs.): Jacob Smith, Esq. (via email) 


   


 


Christopher C. Mingledorff 
Licensed in SC & GA 
chris@mptrial.com 
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Please see attached.  I show invoice was already paid by your firm for the transcript.  Please
let me know if you need anything further. 
 
Thanks so much!
 
Amy
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Good morning!
 
Per our telephone conversation, we would like to order a copy of the transcript form the hearing
held on 3/13/23 before Commissioner Avery B. Wilkerson, Jr.  I’ve attached a copy of the order in
case any further information is needed.  It looks like it lists Sarah Costilow as the reporter.
 
Thank you!!
 
Jami L. Richards, Paralegal
Mingledorff & Patterson, LLC
245 Seven Farms Drive, Suite
310
Box 13
Charleston, South Carolina
29492
D: (843) 471-1057 | O: (843)
471-1015     
F: (843) 996-1403
jami@mptrial.com
www.mptrial.com
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
WCC No. 1914733



William Oliver, )
)



Claimant, )
)



v. )
)



Syncreon, )
)



Employer, )
)



and )
)



Liberty Insurance Corporation, )
)



Carrier/Defendants. )
_____________________________ )



FULL COMMISSION HEARING



********



Monday, March 13, 2023
2:53 p.m. - 3:18 p.m.



The Full Commission Hearing was heard before



Commissioners Melody L. James, Mike Campbell and Gene



McCaskill, at the Workers’ Compensation Commission,



1333 Main Street, Suite 500, Columbia, South



Carolina, on the 13th day of March, 2023, before



Sarah Costilow, Court Reporter and Notary Public in



and for the State of South Carolina.
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APPEARANCES



Christopher Clinton Mingledorff, Esquire
Eric Matthew Campbell, Esquire
Mingledorff & Patterson, LLC
245 Seven Farms Drive, Suite 310, Box 13
Charleston, South Carolina 29492
Attorneys for the Claimant



Jacob Milton Smith, Esquire
Smith & Jones Law, LLC
949 East Main Street, Suite B
Lexington, South Carolina 29072
Attorney for the Defendants
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(There were no exhibits marked during the hearing.)
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Administrative Procedures Act and the South Carolina
Rules of Civil Procedure.
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OLIVER V SYNCREON 3



COURT REPORTER:  Today is March 13th, 2023.  This is



South Carolina Workers' Compensation Case



Number 1914733.  This is the case of William



Oliver, Claimant, versus Syncreon, Employer,



and Phoenix Insurance, Carrier.  The Appellant



is the Defendant, represented by Christopher C.



Mingledorff.  The Respondent is represented by



Jacob M. Smith.  Each side is allowed 10



minutes for oral argument and the Appellant



three minutes in reply.  You are requested to



argue the grounds of exception and stay within



the record.



COMMISSIONER JAMES:  Okay.  Mr. Mingledorff.



ARGUMENT BY MR. MINGLEDORFF:



MR. MINGLEDORFF:  Thank you.  Good afternoon. 



Again, my name is Chris Mingledorff.  I



represent the Employer/Carrier.  We filed the



Appeal that we're here about today.  This is



kind of, I think, a unique case.  This is



actually the second time it's been to this



Panel, which I think is, is pretty important. 



Let me -- let me talk to you a little bit about



Mr. Oliver and, and some of the background in



the case.  I think as we sit here today, Mr.



Oliver might be in his 60s.  He was 59, I
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OLIVER V SYNCREON 4



think, at the time of the injury, maybe in his



early 60s now.  Mr. Oliver worked at Syncreon



as a forklift driver.  He had worked there for



a few months before he alleged in September of



2019 that he had a left shoulder injury.  The



Claim was denied from the beginning.  One of



the investigative efforts that had occurred



when that denial happened was the, the -- it



was uncovered that Mr. Oliver had worked,



before working at Syncreon a couple years



before, at a place called BlackBox



Construction.  He had a left shoulder injury



and he had a Work Comp Claim.  And he saw Dr.



Fulton and he had a full to- -- rotator cuff



repair, and he had impairment ratings and he



had extensive work restrictions.  And, in fact,



he even had a statement from Dr. Fulton that he



should be limited to sedentary duty.  But with



all that, what Mr. Oliver does is he goes to,



to Syncreon and gets a job as a forklift



driver.  The evidence is in the record.  There



was witness testimony from Employer



representative Mr. Crant and Mr. Henderson



about those job duties.  I would put to you



there's no evidence in the record nor has the
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OLIVER V SYNCREON 5



Claimant ever argued that his job as a forklift



driver was somehow lighter than those duties. 



So I think we can all agree that those were his



duties.



Eventually, we get to September of 2019. 



Mr. Oliver alleges his left should injury.  The



Employer investigates; finds no injury of an



accident.  Right.  We uncover this issue with



BlackBox Construction.  We look on his



employment application and we say, gosh, we



asked him for his prior employers, he didn't



even put them on there; he put some other ones. 



So that, that all comes up to a hearing.  And



that was the first hearing.  And the



Commissioner on all three of those points



agreed with the Defendants and said, there's no



accident.  And he said, I can't even find the



Claimant credible, and there's no accident.  He



went on to say, even if there were an accident,



he had work restrictions; he knew he was



working outside of those restrictions; this job



was clearly in those restrictions, so there's



no injury by accident.  And then the third



thing he said, totally independent of those two



things, was there's no fraud in the
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OLIVER V SYNCREON 6



application.



Mr. Oliver appealed that Order to this



Panel.  As is typical, he appealed the entire



case and this entire case came up.  We stood,



I think, in that room and argued that.  And



what came out of that was an Appellant Panel



Order.  It certainly is in the Record.  And we



reviewed that, of those three issues, only



talked about fraud in the application.  And



what -- and a very brief succinct analysis of



the case, the Panel said, look, there's three



elements of fraud in the application and we



don't think they were met, so therefore we



don't think there's fraud in the application



and that's it.  And then what happened is the



Appellant Panel sent it back to the Hearing



Commissioner.



So we go back and we get to December of



last year.  We get called for another hearing,



where we go, and the Hearing Commissioner



doesn't take new evidence.  There's no new



witnesses.  No additional documents are



submitted.  And instead, much like we're doing



today, Jake and I argue the case and we get



another Order.  And that's the Order that, that
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OLIVER V SYNCREON 7



now we've appealed.  That Order -- I'm trying



to think where to start -- is written in such



a way as if the Appellant Panel Order had never



happened.  Right.  There is no discussion of is



there an accident or is there an injury by



accident.  It kind of acknowledges a fraud in



the application isn't a, a defense anymore. 



And then it just -- and, again, y'all can read



it.  I mean, I'm kind of trying to prove a



negative.  It just summarily jumps right into,



well, he gets all these benefits, medical



treatment, TTD.  There's zero discussion about



is there an accident.  The only discussion



actually in the record, or only evidence of



that accident, comes from Mr. Oliver.  Well,



what that second Order from the Hearing



Commissioner does do, again, is hearing



Commissioner says Mr. Oliver is not even



credible.  So there the Hearing Commissioner



sits with an uncredible Claimant.  It's an



unwitnessed accident.  And there's, there's no



accident.  What that December 2022 Order also



then seems to miss is even if there were an



accident, so even if he were believable, well,



there was a witness that says, I saw a guy fall
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OLIVER V SYNCREON 8



or I saw this happen, which there isn't any of



that.  Even if we had that, then is it an



injury by accident; was it an untort or



unexpected event for the Claimant?  And there's



no discussion.  I mean, I'd love to sit here



and tell y'all, well, on Page 15 in Paragraph



27, the Hearing Commissioner errored right



here.  It's not in it.



And I started this argument or this



discussion about this being a kind of a, a



unique case.  And that's one of the things that



makes it unique is I'm, I'm in this position to



argue unto y'all today, almost like the, the,



the default or negative of what's not in there



that needs to be in there, you know.  So, so



what, what the Panel has, and, and I've



certainly -- maybe it's overbow or, you know,



open to questions about how to solve this.  But



what we have is we have an Appellant Panel



Order that I would argue was -- to say it



wasn't followed might be an understatement.  It



just was like it never happened.



And then we go back.  There's no new



evidence; there's no -- nothing changes. 



Claimant is still uncredible.  Now, interesting
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OLIVER V SYNCREON 9



the Hearing Commissioner now finds years later



that one of the employer witnesses he said was



credible after he saw him in person isn't



credible anymore.  I, I can't begin to solve



that part of it.  But then he just moves right



on to there's no accident, there's no untort



event, and, hey, he's, he's entitled to TTD,



he's entitled to medical treatment; we don't



ever get the answer to those questions.  So



that's a, a wilder reason I'm not sitting here



arguing the facts of the case is that, that



that's not even addressed in the Order.  I



don't have anything to argue to you about that. 



But when you look at the case, right, which



y'all have the discretion to do just like you



did before, then let's go back to the Appellant



Panel Order we got the first time.  The whole



case was appealed, including there was no



accident and including there was no injury by



accident.  And this Panel reviewed all of that. 



It's the same record you have in front of you



today.  Not one dang thing has changed.



COMMISSIONER WILKERSON:  Was the -- was the



Appellant Panel sending it back only to remove



the fraud and that's the only thing, and then
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OLIVER V SYNCREON 10



everything else was to be considered left up to



the discretion of the Commissioner to have a



hearing or not have a hearing?



MR. MINGLEDORFF:  I -- you, you know, to be totally



honest with you, Commissioner, when I -- and,



and of course y'all can read it.  It's a couple



of sentences right at the end.



COMMISSIONER WILKERSON:  Yep.



MR. MINGLEDORFF:  It's, it's a little vague.



COMMISSIONER WILKERSON:  I -- well, I ---



MR. MINGLEDORFF:  That's what I'd say.



COMMISSIOENR WILKERSON:  --- asked the question.



MR. MINGLEDORFF:  Here ---



COMMISSIONER WILKERSON:  Oh.



MR. MINGLEDORFF:  --- here's what it -- here's ---



COMMISSIONER WILKERSON:  That's why I asked the



question.



MR. MONGLEDORFF:  Yeah.  Here, here is what it said. 



Here's part of what it says, the Appellant



Panel or the Hearing Commissioner to, quote,



determine whether there was an injury by



accident without any consideration of fraud in



the application defense.



COMMISSIONER WILKERSON:  Okay.



MR. MINGLEDORFF:  So right there, I'd say he didn't
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OLIVER V SYNCREON 11



follow that because there is no determination



of an accident, there's no determination of an



injury by accident.



COMMISSIONER WILKERSON:  He relied on the medical



from the doctor.



MR. MINGLEDORFF:  What you have from a doctor that



they went to is just a causation statement that



says, hey, what the uncredible Claimant



described to me would cause this rotator cuff



tear.  What that opinion doesn't include, and



I think it's important, of course, the doctor



wasn't there when the injury happened.



COMMISSIONER WILKERSON:  Huh-uh.



MR. MINGLEDORFF:  he didn't claim to witness it. 



There are no detail in that medical ---



COMMISSIONER WILKERSON:  Uh-huh.



MR. MINGLEDORFF:  --- affidavit about ---



COMMISSIONER WILKERSON:  That's right.



MR. MINGLEDORFF:  --- date, time, location, you



know.  I mean, I, I would say, you know, if I



were on the Panel, is we're sitting down and I



would go write out the who, what, when, where



of this accident.  Write that out to yourself



as you're considering this case.  It's easy to



find that in the Order.  See if you can find
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OLIVER V SYNCREON 12



the credible evidence of that in the record,



you know.



COMMISSIONER WILKERSON:  But you could have an



uncredible witness and still have a compensable



accident.



MR. MINGLEDORFF:  Well, sure, if ---



COMMISSIONER WILKERSON:  Okay.



MR. MINGLEDORFF:  --- there's other evidence of it -



--



COMMISSIONER WILKERSON:  Okay.



MR. MINGLEDORFF:  --- witnesses.  For example, one



of the cases I cited, we talk about, right, it



talks ---



COMMISSIONER WILKERSON:  Uh-huh.



MR. MINGLEDORFF:  --- about a, a Claimant.  They --



they're in a, I think, a warehouse, they come



around the corner and the guy is lying on the



ground.  Something's clearly happened to him. 



But in that case, it was not compensable. 



Because, despite all that, he had no memory of



it and these guys didn't see it.  And even



there it wasn't compensable.  But here, there's



nothing like that.  Right.  I mean, we, we have



a totally unwitnessed accident.  And I'll, I'll



I'll ---
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COMMISSIONER WILKERSON:  Tell us where the Single



Commissioner's Order from a legal perspective



is incorrect.



MR. MINGLEDORFF:  Of course I argued fraud in the



application ---



COMMISSIONER WILKERSON:  Yep.



MR. MINGLEDORFF:  --- so I'm going -- I don't think



your questions pertain ---



COMMISSIONER WILKERSON:  Okay.



MR. MINGLEDORFF:  --- to that, so I'm not ---



COMMISSIONER WILKERSON:  Nope.  It doesn't.



MR. MINGLEDORFF:  --- going to talk about that.



COMMISSIONER  WILKERSON:  I agree.



MR. MINGLEDORFF:  No.  I think they got it right. 



There's no accident and there's no injury by



accident.  And I think when it came up on a --



on, on to the Appellant Panel the first time,



they were silent on it, you know.  And, again,



I, I've mentioned before I thought the last



little thing was a little unclear of what the



Hearing Commissioner B was supposed to do.  I



think where it is clear, he didn't do that. 



But other than that, no, it's silent.  And I



think this Panel, just like it has today, had



right then in front of it, like, hey, if
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there's not an accident or injury by accident,



they've appealed it, we can hold that right



now, and you didn't.  And ---



COMMISSIONER JAMES:  You'll ---



MR. MINGLEDORFF:  --- not a word of an evident of



witness testimony has changed and not one



document has changed.



COMMISSIONER JAMES:  You'll have three minutes in



reply.



MR. MINGLEDORFF:  Thank you.



COMMISSIONER JAMES:  Mr. Smith.



ARGUMENT BY MR. SMITH:



MR. SMITH:  Thank you, Commissioners.  One thing I



think to point out here is that Mr. Oliver



worked for Syncreon for a total of nine months. 



So when he's saying a couple months, it's nine



months, is it's almost a year before this



accident ever happens.  I would argue that the



Single Commissioner did exactly what the Full



Commission wanted him to do, which was take



fraud in the application out of your Order, re-



review the medic- -- the medical evidence, the



testimony, and deliver an opinion of whether or



not this is an injury by accident, which is



exactly what he did in ---
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COMMISSIONER JAMES:  Okay.  Well ---



MR. SMITH:  --- in my opinion.



COMMISSIONER JAMES:  --- frau- -- let me ask this. 



Fraud in the application is the specific



elements.  And so the Full -- prior Full



Commission Panel said those elements, we don't



agree; and so, therefore we need a, a



determination on whether those acc- -- we



didn't -- we didn't say not to -- not determine



credibility.  It's just that that particular



defense failed ---



MR. SMITH:  Correct.



COMMISSIONER JAMES:  --- because of those elements. 



So as I understand a little bit of what Mr.



Mingledorff is saying is that previously there



were some findings by the Commissioner that the



Claimant wasn't credible and there was some ---



MR. SMITH:  Correct.



COMMISSIONER JAMES:  And he said, besic- --



basically, he then switched gears for the



second, second Order without any additional



testimony.



MR. SMITH:  Correct.



COMMISSIONER JAMES:  If you want to ---



MR. SMITH:  And ---
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COMMISSIONER JAMES:  --- to address that.



MR. SMITH:  I sh- -- absolutely.  You know, I always



say hindsight is best 20/20.  And I think this



Commission, this Panel, sent the case back to



review all the evidence and reconsider all the



evidence.  They didn't say only reconsider



credibility or anything el- -- else like that. 



And the only thing that really changed in his



-- in his findings was not that my client



became credible all the sudden.  He didn't find



that.  He found that my client still wasn't the



most credible person, which I'll get to that in



a second, but the finding that Mr. Henderson in



the case was not credible.  And, and I think



that finding is necessary if you look at Mr.



Henderson's testimony.  And, and I've outlined



that in my brief.  But there are multiple



instances where Mr. Henderson just flat lied. 



There -- there's -- you can't distinguish the



fact that he says that he heard a conversation



that they -- that my client, you know, had his



work accident, that my client was complaining



about left shoulder symptoms.  But he was



sitting at his desk initially -- in his



deposition, he was sitting at his desk and my
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client was speaking with three people. 



Couldn't recall any of the three people; didn't



know any of the three people.  But my client



specifically said my left shoulder -- his left



shoulder was hurt.  At the hearing, he said, I



was following Mr. Oliver up onto the loading



dock.  And that's where he was talking to one



person and he overheard this conversation. 



What is -- that then he testified the same



about is he didn't tell anybody about that



conversation, about that day or any day. 



Later, he said, well, I had to move Mr. Oliver



because of left -- his left shoulder was



bothering him that day; I had to switch him



departments.  He went from the receiving line



to the done is line.  In his testimony, he said



that those two lines are the same job but in



reverse.  And when I confronted him at the



hearing and said, why would you send somebody



to the same job if it was hurting him; it makes



no sense.  He said, well, I didn't really move



him for that, I removed him because he was



talking to girls and it wasn't going fast



enough; he wasn't moving fast enough for me



liking.  And so that's why he moved him.  Did
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he tell the supervisor that he was moving him



for the left shoulder?  No.  Did he tell Mr.



Oliver he was moving him for the left shoulder? 



No.  It just didn't make any sense what he was



doing.  And then on top of that, he said, well,



the reason I didn't tell anybody about this



conversation that I allegedly overheard was



because it didn't become relevant until Mr.



Oliver filed for a Claim.  And I said, okay,



well, when did you find out Mr. Oliver filed



for a Claim?  The next day, because Syncreon



put it out to all the managers in the



department about this Claim.  He didn't go to



anybody that day.  He didn't go to anybody that



week.  He waited three weeks until the HR lady



who was investigating this Claim came to him. 



And then all of a sudden he had this epiphany



about, oh, there was this conversation that



happened and let me tell you all about it.  The



conversation that mind you he was very all over



the place about when it happened, where it



happened, who was there.  The only thing he



could really testify to is that he couldn't



give me any information that I -- he would



corroborate this conversation ever even took
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place.  So I think the hearing Commissioner was



right in finding that Mr. Henderson was not



credible in his testimony.  And then when you



start looking at the evidence of an accident



and what is there, what you're left with is you



do have this doctor's opinion.  Okay.



COMMISSIONER JAMES:  But the ---



MR. SMITH:  Mr. Mingledorff ---



COMMISSIONER JAMES:  But the doctor's opinion has to



be based on facts.  There has to be an accident



so the doctor can say, if this is true, then an



accident -- you know, then these injuries are



consistent and -- with an accident happening.



MR. SMITH:  And that's ---



COMMISSIONER JAMES:  The Single Commissioner said



he's not -- basically not persuaded be either



the Claimant or the -- or the Defendant.



MR. SMITH:  Correct.  And so what he ---



COMMISSIONER JAMES:  So ---



MR. SMITH:  What he does there is he relies on the



medical evidence in the case which is the



doctor's opinion.  Now, what we don't know is



what all went into formulating that doctor's



opinion because the deposition was never taken. 



So we don't know if he thought that the
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accident itself, the mechanism of injury is



right.  We don't know -- there's a video that



was missing.  This is a doctor that the



Defendant's chose mind you, not, not somebody



that I sent him to for an IME.  So I don't know



what all this doctor had.  I do know for a fact



that he reviewed Mr. Fulto- -- or Dr. Fulton's



records before he gave the opinion to say that



this is a new injury; something new happened to



Mr. Oliver's shoulder, and he related that to



the accident.  So what he used to relate it



back to the accident, whether it be my client's



statements, whether it be the mechanism of



injury, the point is what we have in the



evidence is the doctor saying that this is a



compensable Claim -- or not compensable Claim,



but is a new injury that he's related to the



work accident.  So whatever he did to get



there, we don't know because no deposition of



the doctor was ever taken.  What we have is his



actual opinion.  That's underwater.



I would like to get to my client's



testimony though because the Single



Commissioner found my client not credible.  I,



I kind of want to point out that all the
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statements that my client ever gave regarding



this accident have been consistent.  He's the



only person that testified consistently



throughout the entire case.  He gave two



statements, written statements.  One was at the



job, one was to his supervisor.  And he gave



deposition testimony and he gave hearing



testimony.  And all four of those he described



the injury exactly the same about what



happened.  How he stepped off of a forklift,



was standing on a rail to empty a dump -- a bin



that was broken and not operating the way it



should and his foot began to slip.  He grabbed



the rail, and that's when all the weight went



on his arm, pulling his should, causing the



injury.  There's a conversation too about a



video, and this is something that we'll get



into a little bit.  But there's a video that



was out there.  There was surveillance in this



entire facility.  And the video itself -- Mr.



Oliver was called by the Defendant.  Okay. 



This is the testimony and is uncontradicted. 



Called by the Defendant, told to come to the



plant.  His wife drives him to the plant, tells



them that we're going to review this video
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together.  He says, okay.  He shows up and the



Defendants tell him, you don't need to review



it, we saw the accident.  And then he goes home



thinking they've seen the accident, everything



is good.  And then the video itself when we



asked for it, we get a two minute clip on an



hour long, you know, documentation of when the



accident happened.  The HR rep, the head of HR,



said we should have pulled that entire hour. 



That's our policy.  He saw the investigative



report, that's what we follow.  We should have



pulled that entire hour.  We didn't do it. 



Instead, we get a two minute clip on a, a thing



that everyone that testified about it between



Mr. Henderson and Mr. Oliver said he would have



gone out that door four, five, six times an



hour.  So we get a two minute clip out of an



entire hour.  And they say, well, it doesn't



show an accident, therefore there's no



accident.  And frankly, I can't tell what it



shows.  But that video was never submitted. 



There is testimony on that and that is all



within the record of, of what's been testified



to about the video.  The lot of cases regarding



Capers, that line of cases, I, I want to touch
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on this, kind of arose to an intentional act



thing.  As long as it's not an un- -- you know,



a look tort event, like a setup, like they



intended this to happen, you know, the, the



courts have said, you know, as long as a, a



Claimant does not intend or expect an injury



would result from what he's doing, it qualifies



an injury by accident.  I, I think the



Defendants are off on this.  I mean, this is a,



a bin that was broken, that he had to step out



and his foot slipped.  It's not -- Capers is



contact dermatitis.  The other lot of cases is



-- involve standing repetitively when they were



told by a doctor don't do this or this is going



to happen and that's what happened.  I think



there is a lot of direct evidence in this case. 



I think the Commissioner, Single Commissioner



reviewed it all and pointed it out that, you



know, the medical evidence is direct testimon-



-- direct evidence of an injury by accident



because he can't sit there and infer, well, the



doctor may have had this, the doctor may have



had that.  He can't make that inference. 



That's up for a deposition that should have



been taken that wasn't.  So all we're left with
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is the opinion of the doctor that something



happened to this guy's shoulder and he's



related it to the work; something new happened



and it's related to the work accident.  How he



got there, we don't know.  But it, it's his



opinion and it's in the evidence.  And so he's,



he's looking at my client's testimony that has



been consistent throughout this entire thing,



which somehow he found not credible which I



disagree with, but he found that.  And even



still, you're still left with the doctor's



opinion that this is an -- a new injury by



accident, which is I -- exactly what I think



the Full Commission intended for him to find



there or intended him to look for is look at



all the evidence, which is what he did.



COMMISSIONER JAMES:  All right.  Thank you, sir.



COMMISSIONER CAMPBELL:  Thank you.



COMMISSIONER JAMES:  Mr. Mingledorff.



REPLY BY MR. MINGLEDORFF:



MR. MINGLEDORFF:  Let me just touch on a couple of



points.  I, I tried to write some quotes down. 



I think when you heard about the doctor and



what exactly that offers and brings to the



record, which you just heard was he said it
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was, quote, related to the work accident or



that something had happened, we don't know yet. 



And I heard about we hadn't deposed the doctor. 



Well, it's that something, that accident that



we're trying to answer that has to be in that



Order.  Right.  I heard the word inference. 



Well, the inference is, is not the right word. 



The word that we should use here is burden of



proof because the Claimant has the burden of



proof to prove an injury by accident and it's



got to be in that Order.  So, right.  When we



take those principals and apply the ---



COMMISSIONER WILKERSON:  Well, it's in the Order;



16.



MR. MINGLEDDORFF:  Paragraph 16?



COMMISSIONER WILKERSON:  No.  Look at 16.



MR. MINGLEDORFF:  I don't have ---



COMMISSIONER WILKERSON:  That when the evidence is



considered as a whole and with the application



of the Full Commission directed, I must find



Mr. Oliver has suffered a compensable work



related injury to his left shoulder.  So it's



in the Order.



MR. MINGLEDORFF:  Okay.  The conclusion is in the



Order.  Right.  I, I would put to you that ---
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COMMISSIONER WILKERSON:  But ---



MR. MINGLEDORFF:  --- that's ---



COMMISSIONER WILKERSON:  But it's left up to us to



determine if the accident took place.  You



could say he didn't slip, he could say he did



slip.  It's left up to the Commissioner to



determine if an accident took place.



MR. MINGLEDORFF:  Hundred percent.



COMMISSIONER WILKERSON:  Okay.



MR. MINGLEDORFF:  Yeah.



COMMISSIONER WILKERSON:  Well, he finds it in 16.



MR. MINGLEDORFF:  I would say he, he, he summarizes



it.  I would -- I would put to this Panel ---



COMMISSIONER WILKERSON:  Okay.



MR. MINGLEDORFF:  --- there's no who, what, when or



where of that accident.



COMMISSIONER WILKERSON:  Okay.



MR. MINGLEDORFF:  You know, and I think that needs



to be in the Order.  So while Paragraph 16 or



---



MR. COMMISSIONER WILKERSON:  Uh-huh.



MR. MINGLEDORFF:  --- Page 16 might have some of



what he would need, I think the rest of that



Order needs to support what that accident is so



that if I want to appeal and I want to come



CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201



(803) 252-3445 / contact@creelreporting.com











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



OLIVER V SYNCREON 27



here and talk to you about, well, that it



wasn't an accident or that didn't happen, I've



got to be able to do that.  But I can't even do



that.



The, the other thing I do want to talk



about is this video.  Man, I mean, here's what



the video shows, it shows why Commissioner



McCaskill twice didn't believe the Claimant. 



Because what the, the record shows, when you,



you'd like to read Claimant's deposition



particularly where we all sat around and



watched the video, is that Claimant -- and then



you heard from, from oral argument that he told



the same story three or four times.  That's not



true.  Look at his deposition.  First story he



ever told was when he went and reported the



alleged thing and he wrote down it happened at



3:45 a.m..  Well, so we took that report just



like every employer does.  We went to the video



system.  He's -- here's where he said he was. 



This is the time.  Let's get that video.  We



pull it up.  Oh, there he is; let's save that



video.  So we did.  And we get in his



deposition and you see right in there.  You



look at that video and, and, and, and I'll tell
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you what it doesn't show is an accident. 



Claimant right in his deposition said, yeah, I



agree it's not on there.  So what you have



without the video -- it kind of made me thing,



I forget which Justice it was, you heard about



it in law school, but it kind of talked about



back in the '60s when the first, like,



pornography case went up to Supreme Court of



the United States.  And there was this joke,



right, whoever the Chief Justice was, said,



well, I'll know it when I see it.  That's like



Mr. Oliver's video, right.  Well, I told you



where I was when I fell and you went down the



video; oh, well, that doesn't show an accident. 



Well, let me look at some other video before



and after.  I can't really tell you when or



where I was, but I'm going to know it when I



see it, right.



COMMISSIONER JAMES:  Okay.  All right.



MR. MINGLEDORFF:  Sorry.



COMMISSIONER JAMES:  And then ---



MR. MINGLEDORFF:  Thank you.



COMMISSIONER JAMES:  --- your time has run.  Any



questions?



COMMISSIONER WILKERSON:  Nope.
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COMMISSIONER JAMES:  All right.  That concludes this



hearing.  Thank you, gentlemen.



(There being no further questions, the hearing



concluded at 3:18 p.m.)
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1    COURT REPORTER:  Today is March 13th, 2023.  This is
2          South Carolina Workers' Compensation Case
3          Number 1914733.  This is the case of William
4          Oliver, Claimant, versus Syncreon, Employer,
5          and Phoenix Insurance, Carrier.  The Appellant
6          is the Defendant, represented by Christopher C.
7          Mingledorff.  The Respondent is represented by
8          Jacob M. Smith.  Each side is allowed 10
9          minutes for oral argument and the Appellant



10          three minutes in reply.  You are requested to
11          argue the grounds of exception and stay within
12          the record.
13    COMMISSIONER JAMES:  Okay.  Mr. Mingledorff.
14    ARGUMENT BY MR. MINGLEDORFF:
15    MR. MINGLEDORFF:  Thank you.  Good afternoon. 
16          Again, my name is Chris Mingledorff.  I
17          represent the Employer/Carrier.  We filed the
18          Appeal that we're here about today.  This is
19          kind of, I think, a unique case.  This is
20          actually the second time it's been to this
21          Panel, which I think is, is pretty important. 
22          Let me -- let me talk to you a little bit about
23          Mr. Oliver and, and some of the background in
24          the case.  I think as we sit here today, Mr.
25          Oliver might be in his 60s.  He was 59, I
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1          think, at the time of the injury, maybe in his
2          early 60s now.  Mr. Oliver worked at Syncreon
3          as a forklift driver.  He had worked there for
4          a few months before he alleged in September of
5          2019 that he had a left shoulder injury.  The
6          Claim was denied from the beginning.  One of
7          the investigative efforts that had occurred
8          when that denial happened was the, the -- it
9          was uncovered that Mr. Oliver had worked,



10          before working at Syncreon a couple years
11          before, at a place called BlackBox
12          Construction.  He had a left shoulder injury
13          and he had a Work Comp Claim.  And he saw Dr.
14          Fulton and he had a full to- -- rotator cuff
15          repair, and he had impairment ratings and he
16          had extensive work restrictions.  And, in fact,
17          he even had a statement from Dr. Fulton that he
18          should be limited to sedentary duty.  But with
19          all that, what Mr. Oliver does is he goes to,
20          to Syncreon and gets a job as a forklift
21          driver.  The evidence is in the record.  There
22          was witness testimony from Employer
23          representative Mr. Crant and Mr. Henderson
24          about those job duties.  I would put to you
25          there's no evidence in the record nor has the
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1          Claimant ever argued that his job as a forklift
2          driver was somehow lighter than those duties. 
3          So I think we can all agree that those were his
4          duties.
5                Eventually, we get to September of 2019. 
6          Mr. Oliver alleges his left should injury.  The
7          Employer investigates; finds no injury of an
8          accident.  Right.  We uncover this issue with
9          BlackBox Construction.  We look on his



10          employment application and we say, gosh, we
11          asked him for his prior employers, he didn't
12          even put them on there; he put some other ones. 
13          So that, that all comes up to a hearing.  And
14          that was the first hearing.  And the
15          Commissioner on all three of those points
16          agreed with the Defendants and said, there's no
17          accident.  And he said, I can't even find the
18          Claimant credible, and there's no accident.  He
19          went on to say, even if there were an accident,
20          he had work restrictions; he knew he was
21          working outside of those restrictions; this job
22          was clearly in those restrictions, so there's
23          no injury by accident.  And then the third
24          thing he said, totally independent of those two
25          things, was there's no fraud in the
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1          application.
2                Mr. Oliver appealed that Order to this
3          Panel.  As is typical, he appealed the entire
4          case and this entire case came up.  We stood,
5          I think, in that room and argued that.  And
6          what came out of that was an Appellant Panel
7          Order.  It certainly is in the Record.  And we
8          reviewed that, of those three issues, only
9          talked about fraud in the application.  And



10          what -- and a very brief succinct analysis of
11          the case, the Panel said, look, there's three
12          elements of fraud in the application and we
13          don't think they were met, so therefore we
14          don't think there's fraud in the application
15          and that's it.  And then what happened is the
16          Appellant Panel sent it back to the Hearing
17          Commissioner.
18                So we go back and we get to December of
19          last year.  We get called for another hearing,
20          where we go, and the Hearing Commissioner
21          doesn't take new evidence.  There's no new
22          witnesses.  No additional documents are
23          submitted.  And instead, much like we're doing
24          today, Jake and I argue the case and we get
25          another Order.  And that's the Order that, that
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1          now we've appealed.  That Order -- I'm trying
2          to think where to start -- is written in such
3          a way as if the Appellant Panel Order had never
4          happened.  Right.  There is no discussion of is
5          there an accident or is there an injury by
6          accident.  It kind of acknowledges a fraud in
7          the application isn't a, a defense anymore. 
8          And then it just -- and, again, y'all can read
9          it.  I mean, I'm kind of trying to prove a



10          negative.  It just summarily jumps right into,
11          well, he gets all these benefits, medical
12          treatment, TTD.  There's zero discussion about
13          is there an accident.  The only discussion
14          actually in the record, or only evidence of
15          that accident, comes from Mr. Oliver.  Well,
16          what that second Order from the Hearing
17          Commissioner does do, again, is hearing
18          Commissioner says Mr. Oliver is not even
19          credible.  So there the Hearing Commissioner
20          sits with an uncredible Claimant.  It's an
21          unwitnessed accident.  And there's, there's no
22          accident.  What that December 2022 Order also
23          then seems to miss is even if there were an
24          accident, so even if he were believable, well,
25          there was a witness that says, I saw a guy fall
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1          or I saw this happen, which there isn't any of
2          that.  Even if we had that, then is it an
3          injury by accident; was it an untort or
4          unexpected event for the Claimant?  And there's
5          no discussion.  I mean, I'd love to sit here
6          and tell y'all, well, on Page 15 in Paragraph
7          27, the Hearing Commissioner errored right
8          here.  It's not in it.
9                And I started this argument or this



10          discussion about this being a kind of a, a
11          unique case.  And that's one of the things that
12          makes it unique is I'm, I'm in this position to
13          argue unto y'all today, almost like the, the,
14          the default or negative of what's not in there
15          that needs to be in there, you know.  So, so
16          what, what the Panel has, and, and I've
17          certainly -- maybe it's overbow or, you know,
18          open to questions about how to solve this.  But
19          what we have is we have an Appellant Panel
20          Order that I would argue was -- to say it
21          wasn't followed might be an understatement.  It
22          just was like it never happened.
23                And then we go back.  There's no new
24          evidence; there's no -- nothing changes. 
25          Claimant is still uncredible.  Now, interesting
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1          the Hearing Commissioner now finds years later
2          that one of the employer witnesses he said was
3          credible after he saw him in person isn't
4          credible anymore.  I, I can't begin to solve
5          that part of it.  But then he just moves right
6          on to there's no accident, there's no untort
7          event, and, hey, he's, he's entitled to TTD,
8          he's entitled to medical treatment; we don't
9          ever get the answer to those questions.  So



10          that's a, a wilder reason I'm not sitting here
11          arguing the facts of the case is that, that
12          that's not even addressed in the Order.  I
13          don't have anything to argue to you about that. 
14          But when you look at the case, right, which
15          y'all have the discretion to do just like you
16          did before, then let's go back to the Appellant
17          Panel Order we got the first time.  The whole
18          case was appealed, including there was no
19          accident and including there was no injury by
20          accident.  And this Panel reviewed all of that. 
21          It's the same record you have in front of you
22          today.  Not one dang thing has changed.
23    COMMISSIONER WILKERSON:  Was the -- was the
24          Appellant Panel sending it back only to remove
25          the fraud and that's the only thing, and then
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1          everything else was to be considered left up to
2          the discretion of the Commissioner to have a
3          hearing or not have a hearing?
4    MR. MINGLEDORFF:  I -- you, you know, to be totally
5          honest with you, Commissioner, when I -- and,
6          and of course y'all can read it.  It's a couple
7          of sentences right at the end.
8    COMMISSIONER WILKERSON:  Yep.
9    MR. MINGLEDORFF:  It's, it's a little vague.



10    COMMISSIONER WILKERSON:  I -- well, I ---
11    MR. MINGLEDORFF:  That's what I'd say.
12    COMMISSIOENR WILKERSON:  --- asked the question.
13    MR. MINGLEDORFF:  Here ---
14    COMMISSIONER WILKERSON:  Oh.
15    MR. MINGLEDORFF:  --- here's what it -- here's ---
16    COMMISSIONER WILKERSON:  That's why I asked the
17          question.
18    MR. MONGLEDORFF:  Yeah.  Here, here is what it said. 
19          Here's part of what it says, the Appellant
20          Panel or the Hearing Commissioner to, quote,
21          determine whether there was an injury by
22          accident without any consideration of fraud in
23          the application defense.
24    COMMISSIONER WILKERSON:  Okay.
25    MR. MINGLEDORFF:  So right there, I'd say he didn't
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1          follow that because there is no determination
2          of an accident, there's no determination of an
3          injury by accident.
4    COMMISSIONER WILKERSON:  He relied on the medical
5          from the doctor.
6    MR. MINGLEDORFF:  What you have from a doctor that
7          they went to is just a causation statement that
8          says, hey, what the uncredible Claimant
9          described to me would cause this rotator cuff



10          tear.  What that opinion doesn't include, and
11          I think it's important, of course, the doctor
12          wasn't there when the injury happened.
13    COMMISSIONER WILKERSON:  Huh-uh.
14    MR. MINGLEDORFF:  he didn't claim to witness it. 
15          There are no detail in that medical ---
16    COMMISSIONER WILKERSON:  Uh-huh.
17    MR. MINGLEDORFF:  --- affidavit about ---
18    COMMISSIONER WILKERSON:  That's right.
19    MR. MINGLEDORFF:  --- date, time, location, you
20          know.  I mean, I, I would say, you know, if I
21          were on the Panel, is we're sitting down and I
22          would go write out the who, what, when, where
23          of this accident.  Write that out to yourself
24          as you're considering this case.  It's easy to
25          find that in the Order.  See if you can find
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1          the credible evidence of that in the record,
2          you know.
3    COMMISSIONER WILKERSON:  But you could have an
4          uncredible witness and still have a compensable
5          accident.
6    MR. MINGLEDORFF:  Well, sure, if ---
7    COMMISSIONER WILKERSON:  Okay.
8    MR. MINGLEDORFF:  --- there's other evidence of it -
9          --



10    COMMISSIONER WILKERSON:  Okay.
11    MR. MINGLEDORFF:  --- witnesses.  For example, one
12          of the cases I cited, we talk about, right, it
13          talks ---
14    COMMISSIONER WILKERSON:  Uh-huh.
15    MR. MINGLEDORFF:  --- about a, a Claimant.  They --
16          they're in a, I think, a warehouse, they come
17          around the corner and the guy is lying on the
18          ground.  Something's clearly happened to him. 
19          But in that case, it was not compensable. 
20          Because, despite all that, he had no memory of
21          it and these guys didn't see it.  And even
22          there it wasn't compensable.  But here, there's
23          nothing like that.  Right.  I mean, we, we have
24          a totally unwitnessed accident.  And I'll, I'll
25          I'll ---
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1    COMMISSIONER WILKERSON:  Tell us where the Single
2          Commissioner's Order from a legal perspective
3          is incorrect.
4    MR. MINGLEDORFF:  Of course I argued fraud in the
5          application ---
6    COMMISSIONER WILKERSON:  Yep.
7    MR. MINGLEDORFF:  --- so I'm going -- I don't think
8          your questions pertain ---
9    COMMISSIONER WILKERSON:  Okay.



10    MR. MINGLEDORFF:  --- to that, so I'm not ---
11    COMMISSIONER WILKERSON:  Nope.  It doesn't.
12    MR. MINGLEDORFF:  --- going to talk about that.
13    COMMISSIONER  WILKERSON:  I agree.
14    MR. MINGLEDORFF:  No.  I think they got it right. 
15          There's no accident and there's no injury by
16          accident.  And I think when it came up on a --
17          on, on to the Appellant Panel the first time,
18          they were silent on it, you know.  And, again,
19          I, I've mentioned before I thought the last
20          little thing was a little unclear of what the
21          Hearing Commissioner B was supposed to do.  I
22          think where it is clear, he didn't do that. 
23          But other than that, no, it's silent.  And I
24          think this Panel, just like it has today, had
25          right then in front of it, like, hey, if
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1          there's not an accident or injury by accident,
2          they've appealed it, we can hold that right
3          now, and you didn't.  And ---
4    COMMISSIONER JAMES:  You'll ---
5    MR. MINGLEDORFF:  --- not a word of an evident of
6          witness testimony has changed and not one
7          document has changed.
8    COMMISSIONER JAMES:  You'll have three minutes in
9          reply.



10    MR. MINGLEDORFF:  Thank you.
11    COMMISSIONER JAMES:  Mr. Smith.
12    ARGUMENT BY MR. SMITH:
13    MR. SMITH:  Thank you, Commissioners.  One thing I
14          think to point out here is that Mr. Oliver
15          worked for Syncreon for a total of nine months. 
16          So when he's saying a couple months, it's nine
17          months, is it's almost a year before this
18          accident ever happens.  I would argue that the
19          Single Commissioner did exactly what the Full
20          Commission wanted him to do, which was take
21          fraud in the application out of your Order, re-
22          review the medic- -- the medical evidence, the
23          testimony, and deliver an opinion of whether or
24          not this is an injury by accident, which is
25          exactly what he did in ---
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1    COMMISSIONER JAMES:  Okay.  Well ---
2    MR. SMITH:  --- in my opinion.
3    COMMISSIONER JAMES:  --- frau- -- let me ask this. 
4          Fraud in the application is the specific
5          elements.  And so the Full -- prior Full
6          Commission Panel said those elements, we don't
7          agree; and so, therefore we need a, a
8          determination on whether those acc- -- we
9          didn't -- we didn't say not to -- not determine



10          credibility.  It's just that that particular
11          defense failed ---
12    MR. SMITH:  Correct.
13    COMMISSIONER JAMES:  --- because of those elements. 
14          So as I understand a little bit of what Mr.
15          Mingledorff is saying is that previously there
16          were some findings by the Commissioner that the
17          Claimant wasn't credible and there was some ---
18    MR. SMITH:  Correct.
19    COMMISSIONER JAMES:  And he said, besic- --
20          basically, he then switched gears for the
21          second, second Order without any additional
22          testimony.
23    MR. SMITH:  Correct.
24    COMMISSIONER JAMES:  If you want to ---
25    MR. SMITH:  And ---
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1    COMMISSIONER JAMES:  --- to address that.
2    MR. SMITH:  I sh- -- absolutely.  You know, I always
3          say hindsight is best 20/20.  And I think this
4          Commission, this Panel, sent the case back to
5          review all the evidence and reconsider all the
6          evidence.  They didn't say only reconsider
7          credibility or anything el- -- else like that. 
8          And the only thing that really changed in his
9          -- in his findings was not that my client



10          became credible all the sudden.  He didn't find
11          that.  He found that my client still wasn't the
12          most credible person, which I'll get to that in
13          a second, but the finding that Mr. Henderson in
14          the case was not credible.  And, and I think
15          that finding is necessary if you look at Mr.
16          Henderson's testimony.  And, and I've outlined
17          that in my brief.  But there are multiple
18          instances where Mr. Henderson just flat lied. 
19          There -- there's -- you can't distinguish the
20          fact that he says that he heard a conversation
21          that they -- that my client, you know, had his
22          work accident, that my client was complaining
23          about left shoulder symptoms.  But he was
24          sitting at his desk initially -- in his
25          deposition, he was sitting at his desk and my
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1          client was speaking with three people. 
2          Couldn't recall any of the three people; didn't
3          know any of the three people.  But my client
4          specifically said my left shoulder -- his left
5          shoulder was hurt.  At the hearing, he said, I
6          was following Mr. Oliver up onto the loading
7          dock.  And that's where he was talking to one
8          person and he overheard this conversation. 
9          What is -- that then he testified the same



10          about is he didn't tell anybody about that
11          conversation, about that day or any day. 
12          Later, he said, well, I had to move Mr. Oliver
13          because of left -- his left shoulder was
14          bothering him that day; I had to switch him
15          departments.  He went from the receiving line
16          to the done is line.  In his testimony, he said
17          that those two lines are the same job but in
18          reverse.  And when I confronted him at the
19          hearing and said, why would you send somebody
20          to the same job if it was hurting him; it makes
21          no sense.  He said, well, I didn't really move
22          him for that, I removed him because he was
23          talking to girls and it wasn't going fast
24          enough; he wasn't moving fast enough for me
25          liking.  And so that's why he moved him.  Did
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1          he tell the supervisor that he was moving him
2          for the left shoulder?  No.  Did he tell Mr.
3          Oliver he was moving him for the left shoulder? 
4          No.  It just didn't make any sense what he was
5          doing.  And then on top of that, he said, well,
6          the reason I didn't tell anybody about this
7          conversation that I allegedly overheard was
8          because it didn't become relevant until Mr.
9          Oliver filed for a Claim.  And I said, okay,



10          well, when did you find out Mr. Oliver filed
11          for a Claim?  The next day, because Syncreon
12          put it out to all the managers in the
13          department about this Claim.  He didn't go to
14          anybody that day.  He didn't go to anybody that
15          week.  He waited three weeks until the HR lady
16          who was investigating this Claim came to him. 
17          And then all of a sudden he had this epiphany
18          about, oh, there was this conversation that
19          happened and let me tell you all about it.  The
20          conversation that mind you he was very all over
21          the place about when it happened, where it
22          happened, who was there.  The only thing he
23          could really testify to is that he couldn't
24          give me any information that I -- he would
25          corroborate this conversation ever even took
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1          place.  So I think the hearing Commissioner was
2          right in finding that Mr. Henderson was not
3          credible in his testimony.  And then when you
4          start looking at the evidence of an accident
5          and what is there, what you're left with is you
6          do have this doctor's opinion.  Okay.
7    COMMISSIONER JAMES:  But the ---
8    MR. SMITH:  Mr. Mingledorff ---
9    COMMISSIONER JAMES:  But the doctor's opinion has to



10          be based on facts.  There has to be an accident
11          so the doctor can say, if this is true, then an
12          accident -- you know, then these injuries are
13          consistent and -- with an accident happening.
14    MR. SMITH:  And that's ---
15    COMMISSIONER JAMES:  The Single Commissioner said
16          he's not -- basically not persuaded be either
17          the Claimant or the -- or the Defendant.
18    MR. SMITH:  Correct.  And so what he ---
19    COMMISSIONER JAMES:  So ---
20    MR. SMITH:  What he does there is he relies on the
21          medical evidence in the case which is the
22          doctor's opinion.  Now, what we don't know is
23          what all went into formulating that doctor's
24          opinion because the deposition was never taken. 
25          So we don't know if he thought that the
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1          accident itself, the mechanism of injury is
2          right.  We don't know -- there's a video that
3          was missing.  This is a doctor that the
4          Defendant's chose mind you, not, not somebody
5          that I sent him to for an IME.  So I don't know
6          what all this doctor had.  I do know for a fact
7          that he reviewed Mr. Fulto- -- or Dr. Fulton's
8          records before he gave the opinion to say that
9          this is a new injury; something new happened to



10          Mr. Oliver's shoulder, and he related that to
11          the accident.  So what he used to relate it
12          back to the accident, whether it be my client's
13          statements, whether it be the mechanism of
14          injury, the point is what we have in the
15          evidence is the doctor saying that this is a
16          compensable Claim -- or not compensable Claim,
17          but is a new injury that he's related to the
18          work accident.  So whatever he did to get
19          there, we don't know because no deposition of
20          the doctor was ever taken.  What we have is his
21          actual opinion.  That's underwater.
22                I would like to get to my client's
23          testimony though because the Single
24          Commissioner found my client not credible.  I,
25          I kind of want to point out that all the











CREEL COURT REPORTING, INC.
Syncreon, Oliver v  - Vol. I



(803) 252-3445 | contact@creelreporting.com
1230 Richland Street | Columbia, SC 29201



6 (Pages 21 to 24)



Page 21



1          statements that my client ever gave regarding
2          this accident have been consistent.  He's the
3          only person that testified consistently
4          throughout the entire case.  He gave two
5          statements, written statements.  One was at the
6          job, one was to his supervisor.  And he gave
7          deposition testimony and he gave hearing
8          testimony.  And all four of those he described
9          the injury exactly the same about what



10          happened.  How he stepped off of a forklift,
11          was standing on a rail to empty a dump -- a bin
12          that was broken and not operating the way it
13          should and his foot began to slip.  He grabbed
14          the rail, and that's when all the weight went
15          on his arm, pulling his should, causing the
16          injury.  There's a conversation too about a
17          video, and this is something that we'll get
18          into a little bit.  But there's a video that
19          was out there.  There was surveillance in this
20          entire facility.  And the video itself -- Mr.
21          Oliver was called by the Defendant.  Okay. 
22          This is the testimony and is uncontradicted. 
23          Called by the Defendant, told to come to the
24          plant.  His wife drives him to the plant, tells
25          them that we're going to review this video
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1          together.  He says, okay.  He shows up and the
2          Defendants tell him, you don't need to review
3          it, we saw the accident.  And then he goes home
4          thinking they've seen the accident, everything
5          is good.  And then the video itself when we
6          asked for it, we get a two minute clip on an
7          hour long, you know, documentation of when the
8          accident happened.  The HR rep, the head of HR,
9          said we should have pulled that entire hour. 



10          That's our policy.  He saw the investigative
11          report, that's what we follow.  We should have
12          pulled that entire hour.  We didn't do it. 
13          Instead, we get a two minute clip on a, a thing
14          that everyone that testified about it between
15          Mr. Henderson and Mr. Oliver said he would have
16          gone out that door four, five, six times an
17          hour.  So we get a two minute clip out of an
18          entire hour.  And they say, well, it doesn't
19          show an accident, therefore there's no
20          accident.  And frankly, I can't tell what it
21          shows.  But that video was never submitted. 
22          There is testimony on that and that is all
23          within the record of, of what's been testified
24          to about the video.  The lot of cases regarding
25          Capers, that line of cases, I, I want to touch
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1          on this, kind of arose to an intentional act
2          thing.  As long as it's not an un- -- you know,
3          a look tort event, like a setup, like they
4          intended this to happen, you know, the, the
5          courts have said, you know, as long as a, a
6          Claimant does not intend or expect an injury
7          would result from what he's doing, it qualifies
8          an injury by accident.  I, I think the
9          Defendants are off on this.  I mean, this is a,



10          a bin that was broken, that he had to step out
11          and his foot slipped.  It's not -- Capers is
12          contact dermatitis.  The other lot of cases is
13          -- involve standing repetitively when they were
14          told by a doctor don't do this or this is going
15          to happen and that's what happened.  I think
16          there is a lot of direct evidence in this case. 
17          I think the Commissioner, Single Commissioner
18          reviewed it all and pointed it out that, you
19          know, the medical evidence is direct testimon-
20          -- direct evidence of an injury by accident
21          because he can't sit there and infer, well, the
22          doctor may have had this, the doctor may have
23          had that.  He can't make that inference. 
24          That's up for a deposition that should have
25          been taken that wasn't.  So all we're left with
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1          is the opinion of the doctor that something
2          happened to this guy's shoulder and he's
3          related it to the work; something new happened
4          and it's related to the work accident.  How he
5          got there, we don't know.  But it, it's his
6          opinion and it's in the evidence.  And so he's,
7          he's looking at my client's testimony that has
8          been consistent throughout this entire thing,
9          which somehow he found not credible which I



10          disagree with, but he found that.  And even
11          still, you're still left with the doctor's
12          opinion that this is an -- a new injury by
13          accident, which is I -- exactly what I think
14          the Full Commission intended for him to find
15          there or intended him to look for is look at
16          all the evidence, which is what he did.
17    COMMISSIONER JAMES:  All right.  Thank you, sir.
18    COMMISSIONER CAMPBELL:  Thank you.
19    COMMISSIONER JAMES:  Mr. Mingledorff.
20    REPLY BY MR. MINGLEDORFF:
21    MR. MINGLEDORFF:  Let me just touch on a couple of
22          points.  I, I tried to write some quotes down. 
23          I think when you heard about the doctor and
24          what exactly that offers and brings to the
25          record, which you just heard was he said it
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1          was, quote, related to the work accident or
2          that something had happened, we don't know yet. 
3          And I heard about we hadn't deposed the doctor. 
4          Well, it's that something, that accident that
5          we're trying to answer that has to be in that
6          Order.  Right.  I heard the word inference. 
7          Well, the inference is, is not the right word. 
8          The word that we should use here is burden of
9          proof because the Claimant has the burden of



10          proof to prove an injury by accident and it's
11          got to be in that Order.  So, right.  When we
12          take those principals and apply the ---
13    COMMISSIONER WILKERSON:  Well, it's in the Order;
14          16.
15    MR. MINGLEDDORFF:  Paragraph 16?
16    COMMISSIONER WILKERSON:  No.  Look at 16.
17    MR. MINGLEDORFF:  I don't have ---
18    COMMISSIONER WILKERSON:  That when the evidence is
19          considered as a whole and with the application
20          of the Full Commission directed, I must find
21          Mr. Oliver has suffered a compensable work
22          related injury to his left shoulder.  So it's
23          in the Order.
24    MR. MINGLEDORFF:  Okay.  The conclusion is in the
25          Order.  Right.  I, I would put to you that ---
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1    COMMISSIONER WILKERSON:  But ---
2    MR. MINGLEDORFF:  --- that's ---
3    COMMISSIONER WILKERSON:  But it's left up to us to
4          determine if the accident took place.  You
5          could say he didn't slip, he could say he did
6          slip.  It's left up to the Commissioner to
7          determine if an accident took place.
8    MR. MINGLEDORFF:  Hundred percent.
9    COMMISSIONER WILKERSON:  Okay.



10    MR. MINGLEDORFF:  Yeah.
11    COMMISSIONER WILKERSON:  Well, he finds it in 16.
12    MR. MINGLEDORFF:  I would say he, he, he summarizes
13          it.  I would -- I would put to this Panel ---
14    COMMISSIONER WILKERSON:  Okay.
15    MR. MINGLEDORFF:  --- there's no who, what, when or
16          where of that accident.
17    COMMISSIONER WILKERSON:  Okay.
18    MR. MINGLEDORFF:  You know, and I think that needs
19          to be in the Order.  So while Paragraph 16 or
20          ---
21    MR. COMMISSIONER WILKERSON:  Uh-huh.
22    MR. MINGLEDORFF:  --- Page 16 might have some of
23          what he would need, I think the rest of that
24          Order needs to support what that accident is so
25          that if I want to appeal and I want to come
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1          here and talk to you about, well, that it
2          wasn't an accident or that didn't happen, I've
3          got to be able to do that.  But I can't even do
4          that.
5                The, the other thing I do want to talk
6          about is this video.  Man, I mean, here's what
7          the video shows, it shows why Commissioner
8          McCaskill twice didn't believe the Claimant. 
9          Because what the, the record shows, when you,



10          you'd like to read Claimant's deposition
11          particularly where we all sat around and
12          watched the video, is that Claimant -- and then
13          you heard from, from oral argument that he told
14          the same story three or four times.  That's not
15          true.  Look at his deposition.  First story he
16          ever told was when he went and reported the
17          alleged thing and he wrote down it happened at
18          3:45 a.m..  Well, so we took that report just
19          like every employer does.  We went to the video
20          system.  He's -- here's where he said he was. 
21          This is the time.  Let's get that video.  We
22          pull it up.  Oh, there he is; let's save that
23          video.  So we did.  And we get in his
24          deposition and you see right in there.  You
25          look at that video and, and, and, and I'll tell
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1          you what it doesn't show is an accident. 
2          Claimant right in his deposition said, yeah, I
3          agree it's not on there.  So what you have
4          without the video -- it kind of made me thing,
5          I forget which Justice it was, you heard about
6          it in law school, but it kind of talked about
7          back in the '60s when the first, like,
8          pornography case went up to Supreme Court of
9          the United States.  And there was this joke,



10          right, whoever the Chief Justice was, said,
11          well, I'll know it when I see it.  That's like
12          Mr. Oliver's video, right.  Well, I told you
13          where I was when I fell and you went down the
14          video; oh, well, that doesn't show an accident. 
15          Well, let me look at some other video before
16          and after.  I can't really tell you when or
17          where I was, but I'm going to know it when I
18          see it, right.
19    COMMISSIONER JAMES:  Okay.  All right.
20    MR. MINGLEDORFF:  Sorry.
21    COMMISSIONER JAMES:  And then ---
22    MR. MINGLEDORFF:  Thank you.
23    COMMISSIONER JAMES:  --- your time has run.  Any
24          questions?
25    COMMISSIONER WILKERSON:  Nope.
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1    COMMISSIONER JAMES:  All right.  That concludes this



2          hearing.  Thank you, gentlemen.



3    (There being no further questions, the hearing



4    concluded at 3:18 p.m.)
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OLIVER V SYNCREON 3


COURT REPORTER:  Today is March 13th, 2023.  This is


South Carolina Workers' Compensation Case


Number 1914733.  This is the case of William


Oliver, Claimant, versus Syncreon, Employer,


and Phoenix Insurance, Carrier.  The Appellant


is the Defendant, represented by Christopher C.


Mingledorff.  The Respondent is represented by


Jacob M. Smith.  Each side is allowed 10


minutes for oral argument and the Appellant


three minutes in reply.  You are requested to


argue the grounds of exception and stay within


the record.


COMMISSIONER JAMES:  Okay.  Mr. Mingledorff.


ARGUMENT BY MR. MINGLEDORFF:


MR. MINGLEDORFF:  Thank you.  Good afternoon. 


Again, my name is Chris Mingledorff.  I


represent the Employer/Carrier.  We filed the


Appeal that we're here about today.  This is


kind of, I think, a unique case.  This is


actually the second time it's been to this


Panel, which I think is, is pretty important. 


Let me -- let me talk to you a little bit about


Mr. Oliver and, and some of the background in


the case.  I think as we sit here today, Mr.


Oliver might be in his 60s.  He was 59, I
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OLIVER V SYNCREON 4


think, at the time of the injury, maybe in his


early 60s now.  Mr. Oliver worked at Syncreon


as a forklift driver.  He had worked there for


a few months before he alleged in September of


2019 that he had a left shoulder injury.  The


Claim was denied from the beginning.  One of


the investigative efforts that had occurred


when that denial happened was the, the -- it


was uncovered that Mr. Oliver had worked,


before working at Syncreon a couple years


before, at a place called BlackBox


Construction.  He had a left shoulder injury


and he had a Work Comp Claim.  And he saw Dr.


Fulton and he had a full to- -- rotator cuff


repair, and he had impairment ratings and he


had extensive work restrictions.  And, in fact,


he even had a statement from Dr. Fulton that he


should be limited to sedentary duty.  But with


all that, what Mr. Oliver does is he goes to,


to Syncreon and gets a job as a forklift


driver.  The evidence is in the record.  There


was witness testimony from Employer


representative Mr. Crant and Mr. Henderson


about those job duties.  I would put to you


there's no evidence in the record nor has the
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OLIVER V SYNCREON 5


Claimant ever argued that his job as a forklift


driver was somehow lighter than those duties. 


So I think we can all agree that those were his


duties.


Eventually, we get to September of 2019. 


Mr. Oliver alleges his left should injury.  The


Employer investigates; finds no injury of an


accident.  Right.  We uncover this issue with


BlackBox Construction.  We look on his


employment application and we say, gosh, we


asked him for his prior employers, he didn't


even put them on there; he put some other ones. 


So that, that all comes up to a hearing.  And


that was the first hearing.  And the


Commissioner on all three of those points


agreed with the Defendants and said, there's no


accident.  And he said, I can't even find the


Claimant credible, and there's no accident.  He


went on to say, even if there were an accident,


he had work restrictions; he knew he was


working outside of those restrictions; this job


was clearly in those restrictions, so there's


no injury by accident.  And then the third


thing he said, totally independent of those two


things, was there's no fraud in the
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OLIVER V SYNCREON 6


application.


Mr. Oliver appealed that Order to this


Panel.  As is typical, he appealed the entire


case and this entire case came up.  We stood,


I think, in that room and argued that.  And


what came out of that was an Appellant Panel


Order.  It certainly is in the Record.  And we


reviewed that, of those three issues, only


talked about fraud in the application.  And


what -- and a very brief succinct analysis of


the case, the Panel said, look, there's three


elements of fraud in the application and we


don't think they were met, so therefore we


don't think there's fraud in the application


and that's it.  And then what happened is the


Appellant Panel sent it back to the Hearing


Commissioner.


So we go back and we get to December of


last year.  We get called for another hearing,


where we go, and the Hearing Commissioner


doesn't take new evidence.  There's no new


witnesses.  No additional documents are


submitted.  And instead, much like we're doing


today, Jake and I argue the case and we get


another Order.  And that's the Order that, that
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OLIVER V SYNCREON 7


now we've appealed.  That Order -- I'm trying


to think where to start -- is written in such


a way as if the Appellant Panel Order had never


happened.  Right.  There is no discussion of is


there an accident or is there an injury by


accident.  It kind of acknowledges a fraud in


the application isn't a, a defense anymore. 


And then it just -- and, again, y'all can read


it.  I mean, I'm kind of trying to prove a


negative.  It just summarily jumps right into,


well, he gets all these benefits, medical


treatment, TTD.  There's zero discussion about


is there an accident.  The only discussion


actually in the record, or only evidence of


that accident, comes from Mr. Oliver.  Well,


what that second Order from the Hearing


Commissioner does do, again, is hearing


Commissioner says Mr. Oliver is not even


credible.  So there the Hearing Commissioner


sits with an uncredible Claimant.  It's an


unwitnessed accident.  And there's, there's no


accident.  What that December 2022 Order also


then seems to miss is even if there were an


accident, so even if he were believable, well,


there was a witness that says, I saw a guy fall
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OLIVER V SYNCREON 8


or I saw this happen, which there isn't any of


that.  Even if we had that, then is it an


injury by accident; was it an untort or


unexpected event for the Claimant?  And there's


no discussion.  I mean, I'd love to sit here


and tell y'all, well, on Page 15 in Paragraph


27, the Hearing Commissioner errored right


here.  It's not in it.


And I started this argument or this


discussion about this being a kind of a, a


unique case.  And that's one of the things that


makes it unique is I'm, I'm in this position to


argue unto y'all today, almost like the, the,


the default or negative of what's not in there


that needs to be in there, you know.  So, so


what, what the Panel has, and, and I've


certainly -- maybe it's overbow or, you know,


open to questions about how to solve this.  But


what we have is we have an Appellant Panel


Order that I would argue was -- to say it


wasn't followed might be an understatement.  It


just was like it never happened.


And then we go back.  There's no new


evidence; there's no -- nothing changes. 


Claimant is still uncredible.  Now, interesting
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OLIVER V SYNCREON 9


the Hearing Commissioner now finds years later


that one of the employer witnesses he said was


credible after he saw him in person isn't


credible anymore.  I, I can't begin to solve


that part of it.  But then he just moves right


on to there's no accident, there's no untort


event, and, hey, he's, he's entitled to TTD,


he's entitled to medical treatment; we don't


ever get the answer to those questions.  So


that's a, a wilder reason I'm not sitting here


arguing the facts of the case is that, that


that's not even addressed in the Order.  I


don't have anything to argue to you about that. 


But when you look at the case, right, which


y'all have the discretion to do just like you


did before, then let's go back to the Appellant


Panel Order we got the first time.  The whole


case was appealed, including there was no


accident and including there was no injury by


accident.  And this Panel reviewed all of that. 


It's the same record you have in front of you


today.  Not one dang thing has changed.


COMMISSIONER WILKERSON:  Was the -- was the


Appellant Panel sending it back only to remove


the fraud and that's the only thing, and then
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OLIVER V SYNCREON 10


everything else was to be considered left up to


the discretion of the Commissioner to have a


hearing or not have a hearing?


MR. MINGLEDORFF:  I -- you, you know, to be totally


honest with you, Commissioner, when I -- and,


and of course y'all can read it.  It's a couple


of sentences right at the end.


COMMISSIONER WILKERSON:  Yep.


MR. MINGLEDORFF:  It's, it's a little vague.


COMMISSIONER WILKERSON:  I -- well, I ---


MR. MINGLEDORFF:  That's what I'd say.


COMMISSIOENR WILKERSON:  --- asked the question.


MR. MINGLEDORFF:  Here ---


COMMISSIONER WILKERSON:  Oh.


MR. MINGLEDORFF:  --- here's what it -- here's ---


COMMISSIONER WILKERSON:  That's why I asked the


question.


MR. MONGLEDORFF:  Yeah.  Here, here is what it said. 


Here's part of what it says, the Appellant


Panel or the Hearing Commissioner to, quote,


determine whether there was an injury by


accident without any consideration of fraud in


the application defense.


COMMISSIONER WILKERSON:  Okay.


MR. MINGLEDORFF:  So right there, I'd say he didn't
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OLIVER V SYNCREON 11


follow that because there is no determination


of an accident, there's no determination of an


injury by accident.


COMMISSIONER WILKERSON:  He relied on the medical


from the doctor.


MR. MINGLEDORFF:  What you have from a doctor that


they went to is just a causation statement that


says, hey, what the uncredible Claimant


described to me would cause this rotator cuff


tear.  What that opinion doesn't include, and


I think it's important, of course, the doctor


wasn't there when the injury happened.


COMMISSIONER WILKERSON:  Huh-uh.


MR. MINGLEDORFF:  he didn't claim to witness it. 


There are no detail in that medical ---


COMMISSIONER WILKERSON:  Uh-huh.


MR. MINGLEDORFF:  --- affidavit about ---


COMMISSIONER WILKERSON:  That's right.


MR. MINGLEDORFF:  --- date, time, location, you


know.  I mean, I, I would say, you know, if I


were on the Panel, is we're sitting down and I


would go write out the who, what, when, where


of this accident.  Write that out to yourself


as you're considering this case.  It's easy to


find that in the Order.  See if you can find
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OLIVER V SYNCREON 12


the credible evidence of that in the record,


you know.


COMMISSIONER WILKERSON:  But you could have an


uncredible witness and still have a compensable


accident.


MR. MINGLEDORFF:  Well, sure, if ---


COMMISSIONER WILKERSON:  Okay.


MR. MINGLEDORFF:  --- there's other evidence of it -


--


COMMISSIONER WILKERSON:  Okay.


MR. MINGLEDORFF:  --- witnesses.  For example, one


of the cases I cited, we talk about, right, it


talks ---


COMMISSIONER WILKERSON:  Uh-huh.


MR. MINGLEDORFF:  --- about a, a Claimant.  They --


they're in a, I think, a warehouse, they come


around the corner and the guy is lying on the


ground.  Something's clearly happened to him. 


But in that case, it was not compensable. 


Because, despite all that, he had no memory of


it and these guys didn't see it.  And even


there it wasn't compensable.  But here, there's


nothing like that.  Right.  I mean, we, we have


a totally unwitnessed accident.  And I'll, I'll


I'll ---
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OLIVER V SYNCREON 13


COMMISSIONER WILKERSON:  Tell us where the Single


Commissioner's Order from a legal perspective


is incorrect.


MR. MINGLEDORFF:  Of course I argued fraud in the


application ---


COMMISSIONER WILKERSON:  Yep.


MR. MINGLEDORFF:  --- so I'm going -- I don't think


your questions pertain ---


COMMISSIONER WILKERSON:  Okay.


MR. MINGLEDORFF:  --- to that, so I'm not ---


COMMISSIONER WILKERSON:  Nope.  It doesn't.


MR. MINGLEDORFF:  --- going to talk about that.


COMMISSIONER  WILKERSON:  I agree.


MR. MINGLEDORFF:  No.  I think they got it right. 


There's no accident and there's no injury by


accident.  And I think when it came up on a --


on, on to the Appellant Panel the first time,


they were silent on it, you know.  And, again,


I, I've mentioned before I thought the last


little thing was a little unclear of what the


Hearing Commissioner B was supposed to do.  I


think where it is clear, he didn't do that. 


But other than that, no, it's silent.  And I


think this Panel, just like it has today, had


right then in front of it, like, hey, if
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OLIVER V SYNCREON 14


there's not an accident or injury by accident,


they've appealed it, we can hold that right


now, and you didn't.  And ---


COMMISSIONER JAMES:  You'll ---


MR. MINGLEDORFF:  --- not a word of an evident of


witness testimony has changed and not one


document has changed.


COMMISSIONER JAMES:  You'll have three minutes in


reply.


MR. MINGLEDORFF:  Thank you.


COMMISSIONER JAMES:  Mr. Smith.


ARGUMENT BY MR. SMITH:


MR. SMITH:  Thank you, Commissioners.  One thing I


think to point out here is that Mr. Oliver


worked for Syncreon for a total of nine months. 


So when he's saying a couple months, it's nine


months, is it's almost a year before this


accident ever happens.  I would argue that the


Single Commissioner did exactly what the Full


Commission wanted him to do, which was take


fraud in the application out of your Order, re-


review the medic- -- the medical evidence, the


testimony, and deliver an opinion of whether or


not this is an injury by accident, which is


exactly what he did in ---
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OLIVER V SYNCREON 15


COMMISSIONER JAMES:  Okay.  Well ---


MR. SMITH:  --- in my opinion.


COMMISSIONER JAMES:  --- frau- -- let me ask this. 


Fraud in the application is the specific


elements.  And so the Full -- prior Full


Commission Panel said those elements, we don't


agree; and so, therefore we need a, a


determination on whether those acc- -- we


didn't -- we didn't say not to -- not determine


credibility.  It's just that that particular


defense failed ---


MR. SMITH:  Correct.


COMMISSIONER JAMES:  --- because of those elements. 


So as I understand a little bit of what Mr.


Mingledorff is saying is that previously there


were some findings by the Commissioner that the


Claimant wasn't credible and there was some ---


MR. SMITH:  Correct.


COMMISSIONER JAMES:  And he said, besic- --


basically, he then switched gears for the


second, second Order without any additional


testimony.


MR. SMITH:  Correct.


COMMISSIONER JAMES:  If you want to ---


MR. SMITH:  And ---
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OLIVER V SYNCREON 16


COMMISSIONER JAMES:  --- to address that.


MR. SMITH:  I sh- -- absolutely.  You know, I always


say hindsight is best 20/20.  And I think this


Commission, this Panel, sent the case back to


review all the evidence and reconsider all the


evidence.  They didn't say only reconsider


credibility or anything el- -- else like that. 


And the only thing that really changed in his


-- in his findings was not that my client


became credible all the sudden.  He didn't find


that.  He found that my client still wasn't the


most credible person, which I'll get to that in


a second, but the finding that Mr. Henderson in


the case was not credible.  And, and I think


that finding is necessary if you look at Mr.


Henderson's testimony.  And, and I've outlined


that in my brief.  But there are multiple


instances where Mr. Henderson just flat lied. 


There -- there's -- you can't distinguish the


fact that he says that he heard a conversation


that they -- that my client, you know, had his


work accident, that my client was complaining


about left shoulder symptoms.  But he was


sitting at his desk initially -- in his


deposition, he was sitting at his desk and my
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OLIVER V SYNCREON 17


client was speaking with three people. 


Couldn't recall any of the three people; didn't


know any of the three people.  But my client


specifically said my left shoulder -- his left


shoulder was hurt.  At the hearing, he said, I


was following Mr. Oliver up onto the loading


dock.  And that's where he was talking to one


person and he overheard this conversation. 


What is -- that then he testified the same


about is he didn't tell anybody about that


conversation, about that day or any day. 


Later, he said, well, I had to move Mr. Oliver


because of left -- his left shoulder was


bothering him that day; I had to switch him


departments.  He went from the receiving line


to the done is line.  In his testimony, he said


that those two lines are the same job but in


reverse.  And when I confronted him at the


hearing and said, why would you send somebody


to the same job if it was hurting him; it makes


no sense.  He said, well, I didn't really move


him for that, I removed him because he was


talking to girls and it wasn't going fast


enough; he wasn't moving fast enough for me


liking.  And so that's why he moved him.  Did
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OLIVER V SYNCREON 18


he tell the supervisor that he was moving him


for the left shoulder?  No.  Did he tell Mr.


Oliver he was moving him for the left shoulder? 


No.  It just didn't make any sense what he was


doing.  And then on top of that, he said, well,


the reason I didn't tell anybody about this


conversation that I allegedly overheard was


because it didn't become relevant until Mr.


Oliver filed for a Claim.  And I said, okay,


well, when did you find out Mr. Oliver filed


for a Claim?  The next day, because Syncreon


put it out to all the managers in the


department about this Claim.  He didn't go to


anybody that day.  He didn't go to anybody that


week.  He waited three weeks until the HR lady


who was investigating this Claim came to him. 


And then all of a sudden he had this epiphany


about, oh, there was this conversation that


happened and let me tell you all about it.  The


conversation that mind you he was very all over


the place about when it happened, where it


happened, who was there.  The only thing he


could really testify to is that he couldn't


give me any information that I -- he would


corroborate this conversation ever even took


CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201


(803) 252-3445 / contact@creelreporting.com







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


OLIVER V SYNCREON 19


place.  So I think the hearing Commissioner was


right in finding that Mr. Henderson was not


credible in his testimony.  And then when you


start looking at the evidence of an accident


and what is there, what you're left with is you


do have this doctor's opinion.  Okay.


COMMISSIONER JAMES:  But the ---


MR. SMITH:  Mr. Mingledorff ---


COMMISSIONER JAMES:  But the doctor's opinion has to


be based on facts.  There has to be an accident


so the doctor can say, if this is true, then an


accident -- you know, then these injuries are


consistent and -- with an accident happening.


MR. SMITH:  And that's ---


COMMISSIONER JAMES:  The Single Commissioner said


he's not -- basically not persuaded be either


the Claimant or the -- or the Defendant.


MR. SMITH:  Correct.  And so what he ---


COMMISSIONER JAMES:  So ---


MR. SMITH:  What he does there is he relies on the


medical evidence in the case which is the


doctor's opinion.  Now, what we don't know is


what all went into formulating that doctor's


opinion because the deposition was never taken. 


So we don't know if he thought that the
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accident itself, the mechanism of injury is


right.  We don't know -- there's a video that


was missing.  This is a doctor that the


Defendant's chose mind you, not, not somebody


that I sent him to for an IME.  So I don't know


what all this doctor had.  I do know for a fact


that he reviewed Mr. Fulto- -- or Dr. Fulton's


records before he gave the opinion to say that


this is a new injury; something new happened to


Mr. Oliver's shoulder, and he related that to


the accident.  So what he used to relate it


back to the accident, whether it be my client's


statements, whether it be the mechanism of


injury, the point is what we have in the


evidence is the doctor saying that this is a


compensable Claim -- or not compensable Claim,


but is a new injury that he's related to the


work accident.  So whatever he did to get


there, we don't know because no deposition of


the doctor was ever taken.  What we have is his


actual opinion.  That's underwater.


I would like to get to my client's


testimony though because the Single


Commissioner found my client not credible.  I,


I kind of want to point out that all the
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statements that my client ever gave regarding


this accident have been consistent.  He's the


only person that testified consistently


throughout the entire case.  He gave two


statements, written statements.  One was at the


job, one was to his supervisor.  And he gave


deposition testimony and he gave hearing


testimony.  And all four of those he described


the injury exactly the same about what


happened.  How he stepped off of a forklift,


was standing on a rail to empty a dump -- a bin


that was broken and not operating the way it


should and his foot began to slip.  He grabbed


the rail, and that's when all the weight went


on his arm, pulling his should, causing the


injury.  There's a conversation too about a


video, and this is something that we'll get


into a little bit.  But there's a video that


was out there.  There was surveillance in this


entire facility.  And the video itself -- Mr.


Oliver was called by the Defendant.  Okay. 


This is the testimony and is uncontradicted. 


Called by the Defendant, told to come to the


plant.  His wife drives him to the plant, tells


them that we're going to review this video
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together.  He says, okay.  He shows up and the


Defendants tell him, you don't need to review


it, we saw the accident.  And then he goes home


thinking they've seen the accident, everything


is good.  And then the video itself when we


asked for it, we get a two minute clip on an


hour long, you know, documentation of when the


accident happened.  The HR rep, the head of HR,


said we should have pulled that entire hour. 


That's our policy.  He saw the investigative


report, that's what we follow.  We should have


pulled that entire hour.  We didn't do it. 


Instead, we get a two minute clip on a, a thing


that everyone that testified about it between


Mr. Henderson and Mr. Oliver said he would have


gone out that door four, five, six times an


hour.  So we get a two minute clip out of an


entire hour.  And they say, well, it doesn't


show an accident, therefore there's no


accident.  And frankly, I can't tell what it


shows.  But that video was never submitted. 


There is testimony on that and that is all


within the record of, of what's been testified


to about the video.  The lot of cases regarding


Capers, that line of cases, I, I want to touch
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on this, kind of arose to an intentional act


thing.  As long as it's not an un- -- you know,


a look tort event, like a setup, like they


intended this to happen, you know, the, the


courts have said, you know, as long as a, a


Claimant does not intend or expect an injury


would result from what he's doing, it qualifies


an injury by accident.  I, I think the


Defendants are off on this.  I mean, this is a,


a bin that was broken, that he had to step out


and his foot slipped.  It's not -- Capers is


contact dermatitis.  The other lot of cases is


-- involve standing repetitively when they were


told by a doctor don't do this or this is going


to happen and that's what happened.  I think


there is a lot of direct evidence in this case. 


I think the Commissioner, Single Commissioner


reviewed it all and pointed it out that, you


know, the medical evidence is direct testimon-


-- direct evidence of an injury by accident


because he can't sit there and infer, well, the


doctor may have had this, the doctor may have


had that.  He can't make that inference. 


That's up for a deposition that should have


been taken that wasn't.  So all we're left with
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is the opinion of the doctor that something


happened to this guy's shoulder and he's


related it to the work; something new happened


and it's related to the work accident.  How he


got there, we don't know.  But it, it's his


opinion and it's in the evidence.  And so he's,


he's looking at my client's testimony that has


been consistent throughout this entire thing,


which somehow he found not credible which I


disagree with, but he found that.  And even


still, you're still left with the doctor's


opinion that this is an -- a new injury by


accident, which is I -- exactly what I think


the Full Commission intended for him to find


there or intended him to look for is look at


all the evidence, which is what he did.


COMMISSIONER JAMES:  All right.  Thank you, sir.


COMMISSIONER CAMPBELL:  Thank you.


COMMISSIONER JAMES:  Mr. Mingledorff.


REPLY BY MR. MINGLEDORFF:


MR. MINGLEDORFF:  Let me just touch on a couple of


points.  I, I tried to write some quotes down. 


I think when you heard about the doctor and


what exactly that offers and brings to the


record, which you just heard was he said it
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was, quote, related to the work accident or


that something had happened, we don't know yet. 


And I heard about we hadn't deposed the doctor. 


Well, it's that something, that accident that


we're trying to answer that has to be in that


Order.  Right.  I heard the word inference. 


Well, the inference is, is not the right word. 


The word that we should use here is burden of


proof because the Claimant has the burden of


proof to prove an injury by accident and it's


got to be in that Order.  So, right.  When we


take those principals and apply the ---


COMMISSIONER WILKERSON:  Well, it's in the Order;


16.


MR. MINGLEDDORFF:  Paragraph 16?


COMMISSIONER WILKERSON:  No.  Look at 16.


MR. MINGLEDORFF:  I don't have ---


COMMISSIONER WILKERSON:  That when the evidence is


considered as a whole and with the application


of the Full Commission directed, I must find


Mr. Oliver has suffered a compensable work


related injury to his left shoulder.  So it's


in the Order.


MR. MINGLEDORFF:  Okay.  The conclusion is in the


Order.  Right.  I, I would put to you that ---
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COMMISSIONER WILKERSON:  But ---


MR. MINGLEDORFF:  --- that's ---


COMMISSIONER WILKERSON:  But it's left up to us to


determine if the accident took place.  You


could say he didn't slip, he could say he did


slip.  It's left up to the Commissioner to


determine if an accident took place.


MR. MINGLEDORFF:  Hundred percent.


COMMISSIONER WILKERSON:  Okay.


MR. MINGLEDORFF:  Yeah.


COMMISSIONER WILKERSON:  Well, he finds it in 16.


MR. MINGLEDORFF:  I would say he, he, he summarizes


it.  I would -- I would put to this Panel ---


COMMISSIONER WILKERSON:  Okay.


MR. MINGLEDORFF:  --- there's no who, what, when or


where of that accident.


COMMISSIONER WILKERSON:  Okay.


MR. MINGLEDORFF:  You know, and I think that needs


to be in the Order.  So while Paragraph 16 or


---


MR. COMMISSIONER WILKERSON:  Uh-huh.


MR. MINGLEDORFF:  --- Page 16 might have some of


what he would need, I think the rest of that


Order needs to support what that accident is so


that if I want to appeal and I want to come
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here and talk to you about, well, that it


wasn't an accident or that didn't happen, I've


got to be able to do that.  But I can't even do


that.


The, the other thing I do want to talk


about is this video.  Man, I mean, here's what


the video shows, it shows why Commissioner


McCaskill twice didn't believe the Claimant. 


Because what the, the record shows, when you,


you'd like to read Claimant's deposition


particularly where we all sat around and


watched the video, is that Claimant -- and then


you heard from, from oral argument that he told


the same story three or four times.  That's not


true.  Look at his deposition.  First story he


ever told was when he went and reported the


alleged thing and he wrote down it happened at


3:45 a.m..  Well, so we took that report just


like every employer does.  We went to the video


system.  He's -- here's where he said he was. 


This is the time.  Let's get that video.  We


pull it up.  Oh, there he is; let's save that


video.  So we did.  And we get in his


deposition and you see right in there.  You


look at that video and, and, and, and I'll tell
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you what it doesn't show is an accident. 


Claimant right in his deposition said, yeah, I


agree it's not on there.  So what you have


without the video -- it kind of made me thing,


I forget which Justice it was, you heard about


it in law school, but it kind of talked about


back in the '60s when the first, like,


pornography case went up to Supreme Court of


the United States.  And there was this joke,


right, whoever the Chief Justice was, said,


well, I'll know it when I see it.  That's like


Mr. Oliver's video, right.  Well, I told you


where I was when I fell and you went down the


video; oh, well, that doesn't show an accident. 


Well, let me look at some other video before


and after.  I can't really tell you when or


where I was, but I'm going to know it when I


see it, right.


COMMISSIONER JAMES:  Okay.  All right.


MR. MINGLEDORFF:  Sorry.


COMMISSIONER JAMES:  And then ---


MR. MINGLEDORFF:  Thank you.


COMMISSIONER JAMES:  --- your time has run.  Any


questions?


COMMISSIONER WILKERSON:  Nope.
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COMMISSIONER JAMES:  All right.  That concludes this


hearing.  Thank you, gentlemen.


(There being no further questions, the hearing


concluded at 3:18 p.m.)
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17
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20    Commissioners Melody L. James, Mike Campbell and Gene
21    McCaskill, at the Workers' Compensation Commission,
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23    Carolina, on the 13th day of March, 2023, before
24    Sarah Costilow, Court Reporter and Notary Public in
25    and for the State of South Carolina.
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1    COURT REPORTER:  Today is March 13th, 2023.  This is
2          South Carolina Workers' Compensation Case
3          Number 1914733.  This is the case of William
4          Oliver, Claimant, versus Syncreon, Employer,
5          and Phoenix Insurance, Carrier.  The Appellant
6          is the Defendant, represented by Christopher C.
7          Mingledorff.  The Respondent is represented by
8          Jacob M. Smith.  Each side is allowed 10
9          minutes for oral argument and the Appellant


10          three minutes in reply.  You are requested to
11          argue the grounds of exception and stay within
12          the record.
13    COMMISSIONER JAMES:  Okay.  Mr. Mingledorff.
14    ARGUMENT BY MR. MINGLEDORFF:
15    MR. MINGLEDORFF:  Thank you.  Good afternoon. 
16          Again, my name is Chris Mingledorff.  I
17          represent the Employer/Carrier.  We filed the
18          Appeal that we're here about today.  This is
19          kind of, I think, a unique case.  This is
20          actually the second time it's been to this
21          Panel, which I think is, is pretty important. 
22          Let me -- let me talk to you a little bit about
23          Mr. Oliver and, and some of the background in
24          the case.  I think as we sit here today, Mr.
25          Oliver might be in his 60s.  He was 59, I
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1          think, at the time of the injury, maybe in his
2          early 60s now.  Mr. Oliver worked at Syncreon
3          as a forklift driver.  He had worked there for
4          a few months before he alleged in September of
5          2019 that he had a left shoulder injury.  The
6          Claim was denied from the beginning.  One of
7          the investigative efforts that had occurred
8          when that denial happened was the, the -- it
9          was uncovered that Mr. Oliver had worked,


10          before working at Syncreon a couple years
11          before, at a place called BlackBox
12          Construction.  He had a left shoulder injury
13          and he had a Work Comp Claim.  And he saw Dr.
14          Fulton and he had a full to- -- rotator cuff
15          repair, and he had impairment ratings and he
16          had extensive work restrictions.  And, in fact,
17          he even had a statement from Dr. Fulton that he
18          should be limited to sedentary duty.  But with
19          all that, what Mr. Oliver does is he goes to,
20          to Syncreon and gets a job as a forklift
21          driver.  The evidence is in the record.  There
22          was witness testimony from Employer
23          representative Mr. Crant and Mr. Henderson
24          about those job duties.  I would put to you
25          there's no evidence in the record nor has the
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1          Claimant ever argued that his job as a forklift
2          driver was somehow lighter than those duties. 
3          So I think we can all agree that those were his
4          duties.
5                Eventually, we get to September of 2019. 
6          Mr. Oliver alleges his left should injury.  The
7          Employer investigates; finds no injury of an
8          accident.  Right.  We uncover this issue with
9          BlackBox Construction.  We look on his


10          employment application and we say, gosh, we
11          asked him for his prior employers, he didn't
12          even put them on there; he put some other ones. 
13          So that, that all comes up to a hearing.  And
14          that was the first hearing.  And the
15          Commissioner on all three of those points
16          agreed with the Defendants and said, there's no
17          accident.  And he said, I can't even find the
18          Claimant credible, and there's no accident.  He
19          went on to say, even if there were an accident,
20          he had work restrictions; he knew he was
21          working outside of those restrictions; this job
22          was clearly in those restrictions, so there's
23          no injury by accident.  And then the third
24          thing he said, totally independent of those two
25          things, was there's no fraud in the
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1          application.
2                Mr. Oliver appealed that Order to this
3          Panel.  As is typical, he appealed the entire
4          case and this entire case came up.  We stood,
5          I think, in that room and argued that.  And
6          what came out of that was an Appellant Panel
7          Order.  It certainly is in the Record.  And we
8          reviewed that, of those three issues, only
9          talked about fraud in the application.  And


10          what -- and a very brief succinct analysis of
11          the case, the Panel said, look, there's three
12          elements of fraud in the application and we
13          don't think they were met, so therefore we
14          don't think there's fraud in the application
15          and that's it.  And then what happened is the
16          Appellant Panel sent it back to the Hearing
17          Commissioner.
18                So we go back and we get to December of
19          last year.  We get called for another hearing,
20          where we go, and the Hearing Commissioner
21          doesn't take new evidence.  There's no new
22          witnesses.  No additional documents are
23          submitted.  And instead, much like we're doing
24          today, Jake and I argue the case and we get
25          another Order.  And that's the Order that, that
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1          now we've appealed.  That Order -- I'm trying
2          to think where to start -- is written in such
3          a way as if the Appellant Panel Order had never
4          happened.  Right.  There is no discussion of is
5          there an accident or is there an injury by
6          accident.  It kind of acknowledges a fraud in
7          the application isn't a, a defense anymore. 
8          And then it just -- and, again, y'all can read
9          it.  I mean, I'm kind of trying to prove a


10          negative.  It just summarily jumps right into,
11          well, he gets all these benefits, medical
12          treatment, TTD.  There's zero discussion about
13          is there an accident.  The only discussion
14          actually in the record, or only evidence of
15          that accident, comes from Mr. Oliver.  Well,
16          what that second Order from the Hearing
17          Commissioner does do, again, is hearing
18          Commissioner says Mr. Oliver is not even
19          credible.  So there the Hearing Commissioner
20          sits with an uncredible Claimant.  It's an
21          unwitnessed accident.  And there's, there's no
22          accident.  What that December 2022 Order also
23          then seems to miss is even if there were an
24          accident, so even if he were believable, well,
25          there was a witness that says, I saw a guy fall
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1          or I saw this happen, which there isn't any of
2          that.  Even if we had that, then is it an
3          injury by accident; was it an untort or
4          unexpected event for the Claimant?  And there's
5          no discussion.  I mean, I'd love to sit here
6          and tell y'all, well, on Page 15 in Paragraph
7          27, the Hearing Commissioner errored right
8          here.  It's not in it.
9                And I started this argument or this


10          discussion about this being a kind of a, a
11          unique case.  And that's one of the things that
12          makes it unique is I'm, I'm in this position to
13          argue unto y'all today, almost like the, the,
14          the default or negative of what's not in there
15          that needs to be in there, you know.  So, so
16          what, what the Panel has, and, and I've
17          certainly -- maybe it's overbow or, you know,
18          open to questions about how to solve this.  But
19          what we have is we have an Appellant Panel
20          Order that I would argue was -- to say it
21          wasn't followed might be an understatement.  It
22          just was like it never happened.
23                And then we go back.  There's no new
24          evidence; there's no -- nothing changes. 
25          Claimant is still uncredible.  Now, interesting
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1          the Hearing Commissioner now finds years later
2          that one of the employer witnesses he said was
3          credible after he saw him in person isn't
4          credible anymore.  I, I can't begin to solve
5          that part of it.  But then he just moves right
6          on to there's no accident, there's no untort
7          event, and, hey, he's, he's entitled to TTD,
8          he's entitled to medical treatment; we don't
9          ever get the answer to those questions.  So


10          that's a, a wilder reason I'm not sitting here
11          arguing the facts of the case is that, that
12          that's not even addressed in the Order.  I
13          don't have anything to argue to you about that. 
14          But when you look at the case, right, which
15          y'all have the discretion to do just like you
16          did before, then let's go back to the Appellant
17          Panel Order we got the first time.  The whole
18          case was appealed, including there was no
19          accident and including there was no injury by
20          accident.  And this Panel reviewed all of that. 
21          It's the same record you have in front of you
22          today.  Not one dang thing has changed.
23    COMMISSIONER WILKERSON:  Was the -- was the
24          Appellant Panel sending it back only to remove
25          the fraud and that's the only thing, and then


Page 10


1          everything else was to be considered left up to
2          the discretion of the Commissioner to have a
3          hearing or not have a hearing?
4    MR. MINGLEDORFF:  I -- you, you know, to be totally
5          honest with you, Commissioner, when I -- and,
6          and of course y'all can read it.  It's a couple
7          of sentences right at the end.
8    COMMISSIONER WILKERSON:  Yep.
9    MR. MINGLEDORFF:  It's, it's a little vague.


10    COMMISSIONER WILKERSON:  I -- well, I ---
11    MR. MINGLEDORFF:  That's what I'd say.
12    COMMISSIOENR WILKERSON:  --- asked the question.
13    MR. MINGLEDORFF:  Here ---
14    COMMISSIONER WILKERSON:  Oh.
15    MR. MINGLEDORFF:  --- here's what it -- here's ---
16    COMMISSIONER WILKERSON:  That's why I asked the
17          question.
18    MR. MONGLEDORFF:  Yeah.  Here, here is what it said. 
19          Here's part of what it says, the Appellant
20          Panel or the Hearing Commissioner to, quote,
21          determine whether there was an injury by
22          accident without any consideration of fraud in
23          the application defense.
24    COMMISSIONER WILKERSON:  Okay.
25    MR. MINGLEDORFF:  So right there, I'd say he didn't
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1          follow that because there is no determination
2          of an accident, there's no determination of an
3          injury by accident.
4    COMMISSIONER WILKERSON:  He relied on the medical
5          from the doctor.
6    MR. MINGLEDORFF:  What you have from a doctor that
7          they went to is just a causation statement that
8          says, hey, what the uncredible Claimant
9          described to me would cause this rotator cuff


10          tear.  What that opinion doesn't include, and
11          I think it's important, of course, the doctor
12          wasn't there when the injury happened.
13    COMMISSIONER WILKERSON:  Huh-uh.
14    MR. MINGLEDORFF:  he didn't claim to witness it. 
15          There are no detail in that medical ---
16    COMMISSIONER WILKERSON:  Uh-huh.
17    MR. MINGLEDORFF:  --- affidavit about ---
18    COMMISSIONER WILKERSON:  That's right.
19    MR. MINGLEDORFF:  --- date, time, location, you
20          know.  I mean, I, I would say, you know, if I
21          were on the Panel, is we're sitting down and I
22          would go write out the who, what, when, where
23          of this accident.  Write that out to yourself
24          as you're considering this case.  It's easy to
25          find that in the Order.  See if you can find
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1          the credible evidence of that in the record,
2          you know.
3    COMMISSIONER WILKERSON:  But you could have an
4          uncredible witness and still have a compensable
5          accident.
6    MR. MINGLEDORFF:  Well, sure, if ---
7    COMMISSIONER WILKERSON:  Okay.
8    MR. MINGLEDORFF:  --- there's other evidence of it -
9          --


10    COMMISSIONER WILKERSON:  Okay.
11    MR. MINGLEDORFF:  --- witnesses.  For example, one
12          of the cases I cited, we talk about, right, it
13          talks ---
14    COMMISSIONER WILKERSON:  Uh-huh.
15    MR. MINGLEDORFF:  --- about a, a Claimant.  They --
16          they're in a, I think, a warehouse, they come
17          around the corner and the guy is lying on the
18          ground.  Something's clearly happened to him. 
19          But in that case, it was not compensable. 
20          Because, despite all that, he had no memory of
21          it and these guys didn't see it.  And even
22          there it wasn't compensable.  But here, there's
23          nothing like that.  Right.  I mean, we, we have
24          a totally unwitnessed accident.  And I'll, I'll
25          I'll ---
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1    COMMISSIONER WILKERSON:  Tell us where the Single
2          Commissioner's Order from a legal perspective
3          is incorrect.
4    MR. MINGLEDORFF:  Of course I argued fraud in the
5          application ---
6    COMMISSIONER WILKERSON:  Yep.
7    MR. MINGLEDORFF:  --- so I'm going -- I don't think
8          your questions pertain ---
9    COMMISSIONER WILKERSON:  Okay.


10    MR. MINGLEDORFF:  --- to that, so I'm not ---
11    COMMISSIONER WILKERSON:  Nope.  It doesn't.
12    MR. MINGLEDORFF:  --- going to talk about that.
13    COMMISSIONER  WILKERSON:  I agree.
14    MR. MINGLEDORFF:  No.  I think they got it right. 
15          There's no accident and there's no injury by
16          accident.  And I think when it came up on a --
17          on, on to the Appellant Panel the first time,
18          they were silent on it, you know.  And, again,
19          I, I've mentioned before I thought the last
20          little thing was a little unclear of what the
21          Hearing Commissioner B was supposed to do.  I
22          think where it is clear, he didn't do that. 
23          But other than that, no, it's silent.  And I
24          think this Panel, just like it has today, had
25          right then in front of it, like, hey, if
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1          there's not an accident or injury by accident,
2          they've appealed it, we can hold that right
3          now, and you didn't.  And ---
4    COMMISSIONER JAMES:  You'll ---
5    MR. MINGLEDORFF:  --- not a word of an evident of
6          witness testimony has changed and not one
7          document has changed.
8    COMMISSIONER JAMES:  You'll have three minutes in
9          reply.


10    MR. MINGLEDORFF:  Thank you.
11    COMMISSIONER JAMES:  Mr. Smith.
12    ARGUMENT BY MR. SMITH:
13    MR. SMITH:  Thank you, Commissioners.  One thing I
14          think to point out here is that Mr. Oliver
15          worked for Syncreon for a total of nine months. 
16          So when he's saying a couple months, it's nine
17          months, is it's almost a year before this
18          accident ever happens.  I would argue that the
19          Single Commissioner did exactly what the Full
20          Commission wanted him to do, which was take
21          fraud in the application out of your Order, re-
22          review the medic- -- the medical evidence, the
23          testimony, and deliver an opinion of whether or
24          not this is an injury by accident, which is
25          exactly what he did in ---
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1    COMMISSIONER JAMES:  Okay.  Well ---
2    MR. SMITH:  --- in my opinion.
3    COMMISSIONER JAMES:  --- frau- -- let me ask this. 
4          Fraud in the application is the specific
5          elements.  And so the Full -- prior Full
6          Commission Panel said those elements, we don't
7          agree; and so, therefore we need a, a
8          determination on whether those acc- -- we
9          didn't -- we didn't say not to -- not determine


10          credibility.  It's just that that particular
11          defense failed ---
12    MR. SMITH:  Correct.
13    COMMISSIONER JAMES:  --- because of those elements. 
14          So as I understand a little bit of what Mr.
15          Mingledorff is saying is that previously there
16          were some findings by the Commissioner that the
17          Claimant wasn't credible and there was some ---
18    MR. SMITH:  Correct.
19    COMMISSIONER JAMES:  And he said, besic- --
20          basically, he then switched gears for the
21          second, second Order without any additional
22          testimony.
23    MR. SMITH:  Correct.
24    COMMISSIONER JAMES:  If you want to ---
25    MR. SMITH:  And ---
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1    COMMISSIONER JAMES:  --- to address that.
2    MR. SMITH:  I sh- -- absolutely.  You know, I always
3          say hindsight is best 20/20.  And I think this
4          Commission, this Panel, sent the case back to
5          review all the evidence and reconsider all the
6          evidence.  They didn't say only reconsider
7          credibility or anything el- -- else like that. 
8          And the only thing that really changed in his
9          -- in his findings was not that my client


10          became credible all the sudden.  He didn't find
11          that.  He found that my client still wasn't the
12          most credible person, which I'll get to that in
13          a second, but the finding that Mr. Henderson in
14          the case was not credible.  And, and I think
15          that finding is necessary if you look at Mr.
16          Henderson's testimony.  And, and I've outlined
17          that in my brief.  But there are multiple
18          instances where Mr. Henderson just flat lied. 
19          There -- there's -- you can't distinguish the
20          fact that he says that he heard a conversation
21          that they -- that my client, you know, had his
22          work accident, that my client was complaining
23          about left shoulder symptoms.  But he was
24          sitting at his desk initially -- in his
25          deposition, he was sitting at his desk and my
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1          client was speaking with three people. 
2          Couldn't recall any of the three people; didn't
3          know any of the three people.  But my client
4          specifically said my left shoulder -- his left
5          shoulder was hurt.  At the hearing, he said, I
6          was following Mr. Oliver up onto the loading
7          dock.  And that's where he was talking to one
8          person and he overheard this conversation. 
9          What is -- that then he testified the same


10          about is he didn't tell anybody about that
11          conversation, about that day or any day. 
12          Later, he said, well, I had to move Mr. Oliver
13          because of left -- his left shoulder was
14          bothering him that day; I had to switch him
15          departments.  He went from the receiving line
16          to the done is line.  In his testimony, he said
17          that those two lines are the same job but in
18          reverse.  And when I confronted him at the
19          hearing and said, why would you send somebody
20          to the same job if it was hurting him; it makes
21          no sense.  He said, well, I didn't really move
22          him for that, I removed him because he was
23          talking to girls and it wasn't going fast
24          enough; he wasn't moving fast enough for me
25          liking.  And so that's why he moved him.  Did


Page 18


1          he tell the supervisor that he was moving him
2          for the left shoulder?  No.  Did he tell Mr.
3          Oliver he was moving him for the left shoulder? 
4          No.  It just didn't make any sense what he was
5          doing.  And then on top of that, he said, well,
6          the reason I didn't tell anybody about this
7          conversation that I allegedly overheard was
8          because it didn't become relevant until Mr.
9          Oliver filed for a Claim.  And I said, okay,


10          well, when did you find out Mr. Oliver filed
11          for a Claim?  The next day, because Syncreon
12          put it out to all the managers in the
13          department about this Claim.  He didn't go to
14          anybody that day.  He didn't go to anybody that
15          week.  He waited three weeks until the HR lady
16          who was investigating this Claim came to him. 
17          And then all of a sudden he had this epiphany
18          about, oh, there was this conversation that
19          happened and let me tell you all about it.  The
20          conversation that mind you he was very all over
21          the place about when it happened, where it
22          happened, who was there.  The only thing he
23          could really testify to is that he couldn't
24          give me any information that I -- he would
25          corroborate this conversation ever even took
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1          place.  So I think the hearing Commissioner was
2          right in finding that Mr. Henderson was not
3          credible in his testimony.  And then when you
4          start looking at the evidence of an accident
5          and what is there, what you're left with is you
6          do have this doctor's opinion.  Okay.
7    COMMISSIONER JAMES:  But the ---
8    MR. SMITH:  Mr. Mingledorff ---
9    COMMISSIONER JAMES:  But the doctor's opinion has to


10          be based on facts.  There has to be an accident
11          so the doctor can say, if this is true, then an
12          accident -- you know, then these injuries are
13          consistent and -- with an accident happening.
14    MR. SMITH:  And that's ---
15    COMMISSIONER JAMES:  The Single Commissioner said
16          he's not -- basically not persuaded be either
17          the Claimant or the -- or the Defendant.
18    MR. SMITH:  Correct.  And so what he ---
19    COMMISSIONER JAMES:  So ---
20    MR. SMITH:  What he does there is he relies on the
21          medical evidence in the case which is the
22          doctor's opinion.  Now, what we don't know is
23          what all went into formulating that doctor's
24          opinion because the deposition was never taken. 
25          So we don't know if he thought that the
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1          accident itself, the mechanism of injury is
2          right.  We don't know -- there's a video that
3          was missing.  This is a doctor that the
4          Defendant's chose mind you, not, not somebody
5          that I sent him to for an IME.  So I don't know
6          what all this doctor had.  I do know for a fact
7          that he reviewed Mr. Fulto- -- or Dr. Fulton's
8          records before he gave the opinion to say that
9          this is a new injury; something new happened to


10          Mr. Oliver's shoulder, and he related that to
11          the accident.  So what he used to relate it
12          back to the accident, whether it be my client's
13          statements, whether it be the mechanism of
14          injury, the point is what we have in the
15          evidence is the doctor saying that this is a
16          compensable Claim -- or not compensable Claim,
17          but is a new injury that he's related to the
18          work accident.  So whatever he did to get
19          there, we don't know because no deposition of
20          the doctor was ever taken.  What we have is his
21          actual opinion.  That's underwater.
22                I would like to get to my client's
23          testimony though because the Single
24          Commissioner found my client not credible.  I,
25          I kind of want to point out that all the
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1          statements that my client ever gave regarding
2          this accident have been consistent.  He's the
3          only person that testified consistently
4          throughout the entire case.  He gave two
5          statements, written statements.  One was at the
6          job, one was to his supervisor.  And he gave
7          deposition testimony and he gave hearing
8          testimony.  And all four of those he described
9          the injury exactly the same about what


10          happened.  How he stepped off of a forklift,
11          was standing on a rail to empty a dump -- a bin
12          that was broken and not operating the way it
13          should and his foot began to slip.  He grabbed
14          the rail, and that's when all the weight went
15          on his arm, pulling his should, causing the
16          injury.  There's a conversation too about a
17          video, and this is something that we'll get
18          into a little bit.  But there's a video that
19          was out there.  There was surveillance in this
20          entire facility.  And the video itself -- Mr.
21          Oliver was called by the Defendant.  Okay. 
22          This is the testimony and is uncontradicted. 
23          Called by the Defendant, told to come to the
24          plant.  His wife drives him to the plant, tells
25          them that we're going to review this video
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1          together.  He says, okay.  He shows up and the
2          Defendants tell him, you don't need to review
3          it, we saw the accident.  And then he goes home
4          thinking they've seen the accident, everything
5          is good.  And then the video itself when we
6          asked for it, we get a two minute clip on an
7          hour long, you know, documentation of when the
8          accident happened.  The HR rep, the head of HR,
9          said we should have pulled that entire hour. 


10          That's our policy.  He saw the investigative
11          report, that's what we follow.  We should have
12          pulled that entire hour.  We didn't do it. 
13          Instead, we get a two minute clip on a, a thing
14          that everyone that testified about it between
15          Mr. Henderson and Mr. Oliver said he would have
16          gone out that door four, five, six times an
17          hour.  So we get a two minute clip out of an
18          entire hour.  And they say, well, it doesn't
19          show an accident, therefore there's no
20          accident.  And frankly, I can't tell what it
21          shows.  But that video was never submitted. 
22          There is testimony on that and that is all
23          within the record of, of what's been testified
24          to about the video.  The lot of cases regarding
25          Capers, that line of cases, I, I want to touch
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1          on this, kind of arose to an intentional act
2          thing.  As long as it's not an un- -- you know,
3          a look tort event, like a setup, like they
4          intended this to happen, you know, the, the
5          courts have said, you know, as long as a, a
6          Claimant does not intend or expect an injury
7          would result from what he's doing, it qualifies
8          an injury by accident.  I, I think the
9          Defendants are off on this.  I mean, this is a,


10          a bin that was broken, that he had to step out
11          and his foot slipped.  It's not -- Capers is
12          contact dermatitis.  The other lot of cases is
13          -- involve standing repetitively when they were
14          told by a doctor don't do this or this is going
15          to happen and that's what happened.  I think
16          there is a lot of direct evidence in this case. 
17          I think the Commissioner, Single Commissioner
18          reviewed it all and pointed it out that, you
19          know, the medical evidence is direct testimon-
20          -- direct evidence of an injury by accident
21          because he can't sit there and infer, well, the
22          doctor may have had this, the doctor may have
23          had that.  He can't make that inference. 
24          That's up for a deposition that should have
25          been taken that wasn't.  So all we're left with
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1          is the opinion of the doctor that something
2          happened to this guy's shoulder and he's
3          related it to the work; something new happened
4          and it's related to the work accident.  How he
5          got there, we don't know.  But it, it's his
6          opinion and it's in the evidence.  And so he's,
7          he's looking at my client's testimony that has
8          been consistent throughout this entire thing,
9          which somehow he found not credible which I


10          disagree with, but he found that.  And even
11          still, you're still left with the doctor's
12          opinion that this is an -- a new injury by
13          accident, which is I -- exactly what I think
14          the Full Commission intended for him to find
15          there or intended him to look for is look at
16          all the evidence, which is what he did.
17    COMMISSIONER JAMES:  All right.  Thank you, sir.
18    COMMISSIONER CAMPBELL:  Thank you.
19    COMMISSIONER JAMES:  Mr. Mingledorff.
20    REPLY BY MR. MINGLEDORFF:
21    MR. MINGLEDORFF:  Let me just touch on a couple of
22          points.  I, I tried to write some quotes down. 
23          I think when you heard about the doctor and
24          what exactly that offers and brings to the
25          record, which you just heard was he said it
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1          was, quote, related to the work accident or
2          that something had happened, we don't know yet. 
3          And I heard about we hadn't deposed the doctor. 
4          Well, it's that something, that accident that
5          we're trying to answer that has to be in that
6          Order.  Right.  I heard the word inference. 
7          Well, the inference is, is not the right word. 
8          The word that we should use here is burden of
9          proof because the Claimant has the burden of


10          proof to prove an injury by accident and it's
11          got to be in that Order.  So, right.  When we
12          take those principals and apply the ---
13    COMMISSIONER WILKERSON:  Well, it's in the Order;
14          16.
15    MR. MINGLEDDORFF:  Paragraph 16?
16    COMMISSIONER WILKERSON:  No.  Look at 16.
17    MR. MINGLEDORFF:  I don't have ---
18    COMMISSIONER WILKERSON:  That when the evidence is
19          considered as a whole and with the application
20          of the Full Commission directed, I must find
21          Mr. Oliver has suffered a compensable work
22          related injury to his left shoulder.  So it's
23          in the Order.
24    MR. MINGLEDORFF:  Okay.  The conclusion is in the
25          Order.  Right.  I, I would put to you that ---
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1    COMMISSIONER WILKERSON:  But ---
2    MR. MINGLEDORFF:  --- that's ---
3    COMMISSIONER WILKERSON:  But it's left up to us to
4          determine if the accident took place.  You
5          could say he didn't slip, he could say he did
6          slip.  It's left up to the Commissioner to
7          determine if an accident took place.
8    MR. MINGLEDORFF:  Hundred percent.
9    COMMISSIONER WILKERSON:  Okay.


10    MR. MINGLEDORFF:  Yeah.
11    COMMISSIONER WILKERSON:  Well, he finds it in 16.
12    MR. MINGLEDORFF:  I would say he, he, he summarizes
13          it.  I would -- I would put to this Panel ---
14    COMMISSIONER WILKERSON:  Okay.
15    MR. MINGLEDORFF:  --- there's no who, what, when or
16          where of that accident.
17    COMMISSIONER WILKERSON:  Okay.
18    MR. MINGLEDORFF:  You know, and I think that needs
19          to be in the Order.  So while Paragraph 16 or
20          ---
21    MR. COMMISSIONER WILKERSON:  Uh-huh.
22    MR. MINGLEDORFF:  --- Page 16 might have some of
23          what he would need, I think the rest of that
24          Order needs to support what that accident is so
25          that if I want to appeal and I want to come
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1          here and talk to you about, well, that it
2          wasn't an accident or that didn't happen, I've
3          got to be able to do that.  But I can't even do
4          that.
5                The, the other thing I do want to talk
6          about is this video.  Man, I mean, here's what
7          the video shows, it shows why Commissioner
8          McCaskill twice didn't believe the Claimant. 
9          Because what the, the record shows, when you,


10          you'd like to read Claimant's deposition
11          particularly where we all sat around and
12          watched the video, is that Claimant -- and then
13          you heard from, from oral argument that he told
14          the same story three or four times.  That's not
15          true.  Look at his deposition.  First story he
16          ever told was when he went and reported the
17          alleged thing and he wrote down it happened at
18          3:45 a.m..  Well, so we took that report just
19          like every employer does.  We went to the video
20          system.  He's -- here's where he said he was. 
21          This is the time.  Let's get that video.  We
22          pull it up.  Oh, there he is; let's save that
23          video.  So we did.  And we get in his
24          deposition and you see right in there.  You
25          look at that video and, and, and, and I'll tell
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1          you what it doesn't show is an accident. 
2          Claimant right in his deposition said, yeah, I
3          agree it's not on there.  So what you have
4          without the video -- it kind of made me thing,
5          I forget which Justice it was, you heard about
6          it in law school, but it kind of talked about
7          back in the '60s when the first, like,
8          pornography case went up to Supreme Court of
9          the United States.  And there was this joke,


10          right, whoever the Chief Justice was, said,
11          well, I'll know it when I see it.  That's like
12          Mr. Oliver's video, right.  Well, I told you
13          where I was when I fell and you went down the
14          video; oh, well, that doesn't show an accident. 
15          Well, let me look at some other video before
16          and after.  I can't really tell you when or
17          where I was, but I'm going to know it when I
18          see it, right.
19    COMMISSIONER JAMES:  Okay.  All right.
20    MR. MINGLEDORFF:  Sorry.
21    COMMISSIONER JAMES:  And then ---
22    MR. MINGLEDORFF:  Thank you.
23    COMMISSIONER JAMES:  --- your time has run.  Any
24          questions?
25    COMMISSIONER WILKERSON:  Nope.
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1    COMMISSIONER JAMES:  All right.  That concludes this


2          hearing.  Thank you, gentlemen.


3    (There being no further questions, the hearing


4    concluded at 3:18 p.m.)
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From: Ritchie, Sierra <siritchie@sccourts.org> 
Sent: Tuesday, August 1, 2023 2:56 PM
To: Chris Mingledorff <chris@mptrial.com>; jsmith@smithandjoneslaw.com
Cc: Jami Richards <jami@mptrial.com>
Subject: William Oliver v. Syncreon // 2023-001155
 
Dear Counsel:
 
Attached please find correspondence from the Court of Appeals. Please do not respond to this
email. Send all correspondence to ctappfilings@sccourts.org. Any parties not included in this email
will receive the attached correspondence via US Mail.
 
 
Respectfully,

Sierra Ritchie
Team Lead - Civil
South Carolina Court of Appeals
1220 Senate Street
Columbia, SC 29201
T: 803-734-1890
E-filing Email: ctappfilings@sccourts.org
Website: www.sccourts.org
 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or
disseminate this message or any attachment. If you have received this message in error, please
contact the sender immediately and delete all copies of the message and any attachments.
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