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Dear Madam Clerk,
 
Attached please find Appellant’s Transcript Notice in the above-referenced matter.  If anything
further is required, please do not hesitate to contact this office. 
 
By copy of this email, I am notifying opposing counsel of our communication with the Court.
 
Thank you,
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August 3, 2023 


 


Via Email 


The Honorable Jenny Abbott Kitchings 


Clerk of Court, S.C. Court of Appeals 


ctappfilings@sccourts.org 


 


RE:  Daniel P. Cedrone and Poly-Tech Industrial, Inc., Respondents v. Composite 


Resources, Inc., Appellant  


 Appellate Case No. 2023-001103 


 


Dear Ms. Kitchings, 


 


I represent the Appellant, Composite Resources, Inc. (“CRI”), in the above-referenced 


matter. On July 17, 2023, CRI submitted to this Court copies of the transcript request form and 


email to the court reporter, Cynthia Weaver, confirming that CRI had ordered the transcript of the 


January 20, 2023 hearing relevant to this appeal. On July 23, 2023, Ms. Weaver transmitted and 


CRI received the transcript of the January 20, 2023 hearing. Enclosed please find a copy of the 


July 23 email from Ms. Weaver. 


 


By copy of this letter, I am serving all counsel of record in this action with the same. Please 


advise if the Court requires anything further. 


 


Respectfully submitted, 


 


 


 


 


John B. White, Jr. 


 


Enclosures 


CC: Marghretta Hagood Shisko 


 Griffin Littlejohn Lynch 


 William Young Klett, III 
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 Paul D. Harrill 


 Michael Kaeske 


 Jeremy C. Martin 


 Keith D. Munson 


 Michael Montecalvo 








From: cynthia weaver
To: Jeremy Martin
Subject: Re: No. 2019-CP-46-00051, Daniel P. Cedrone v. Composite Resources, Inc. (No. 2023-001103 in the South


Carolina Court of Appeals)
Date: Sunday, July 23, 2023 4:38:51 PM
Attachments: Inv. 2336.docx


CEDRONE v COMPOSITE 2019CP4600051.pdf


Hi Mr. Martin, Here is the updated transcript. I did what I could with what it was.  I don't
think they let you order the webex, but that's all I can offer. I appreciate your understanding.  
Cynthia 


On Tue, Jul 18, 2023 at 12:18 PM Jeremy Martin <jmartin@martinappeals.com> wrote:


Hi there, just tried you at 919-619-6834. Is that the right number?


 


Feel free to give me a shout at 214-557-2231.


 


Thanks,


Jeremy


 


From: cynthia weaver <cweavy@gmail.com> 
Sent: Tuesday, July 18, 2023 11:02 AM
To: Jeremy Martin <jmartin@martinappeals.com>
Subject: Re: No. 2019-CP-46-00051, Daniel P. Cedrone v. Composite Resources, Inc. (No.
2023-001103 in the South Carolina Court of Appeals)


 


Yes, that would be fine. Thank you. 


 


On Tue, Jul 18, 2023 at 11:58 AM Jeremy Martin <jmartin@martinappeals.com> wrote:


Thank you. May I please call you at about 11:15? 


On Jul 18, 2023, at 8:09 AM, cynthia weaver <cweavy@gmail.com> wrote:


﻿


Yes,  I was out of town yesterday, I am available between 11-12 central.
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	CYNTHIA D. WEAVER


	1229 38th Ave. N. #194


	Tulsa, Oklahoma 74137


918-679-0451


cweavy@gmail.com





INVOICE NUMBER:   2336





DATE OF HEARING:   Jan 20, 2023





DATE OF BILLING:  July 23, 2023





RE:  Cedrone v. Composite Resources, Inc. 2019-CP-46-00051


TO:  Jeremy Martin


2101 Cedar Springs Rd. Ste. 1540


Dallas TX  75201


214-488-5021


jmartin@martinappeals.com


			PG/QTY


			RATE


			DESCRIPTION


			COST





			


			$ 6.25


			Overnight Transcript


			





			


			$ 5.25


			Expedited Transcript


			





			


			$ 1.25


			Copy of Overnight Transcript


			





			


			$ 4.25


			Original Transcript


			





			72


			$ 1.00


			Copy of Transcript


			72.00





			


			$40.00


			Production and Postage (Hard Copy)


			





			


			


			


			





			


			


			


			





			


			


			TOTAL


			72.00 





			


			


			Deposit Received


			





			


			


			


			





			


			


			Balance Due


			                       72.00











PAYMENT DUE UPON RECEIPT





NOTE:  PURSUANT TO RULE 607(h)(1)(B), SCACR, "A COURT REPORTER SHALL RECEIVE THE FEE OF $1.00 PER PAGE FOR FURNISHING A COPY OF A PREVIOUSLY PREPARED TRANSCRIPT."  ALL REQUESTS FOR COPIES OF THE ATTACHED TRANSCRIPT FROM OPPOSING PARTY OR NON-PARTIES MUST BE SENT TO:





Cynthia D. Weaver, Official Court Reporter 


1229 38th Ave. N. #194


Myrtle Beach, SC  29577


Thank you! 













     1



STATE OF SOUTH CAROLINA    )  TRANSCRIPT OF RECORD  



COUNTY OF SPARTANBURG      )  CASE NO. 2019-CP-46-00051 



 



 



------------------------------------------------------------ 



January 20, 2023 



BEFORE:  The Honorable J. Mark Hayes, II 



 



------------------------------------------------------------ 



Daniel P. Cedrone and Poly-Tech Industrial, Inc., 



Plaintiffs, 



vs. 



Composite Resources, Inc, 



Defendant. 



------------------------------------------------------------ 



 



APPEARANCES: 



 



Keith Munson, Esq. 
Attorney for the Plaintiffs 
 



Jeremy C. Martin, Esq. 
Attorney for the Defendant



 



Official Court Reporter/Transcriber 
Cynthia D. Weaver 
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I-N-D-E-X  



(WHEREUPON, there were no exhibits marked or 



testimony taken during this hearing.) 



Court Reporter/Transcriber Certificate....................72 
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(COURT REPORTER'S NOTE:  Due to remote platform



interruption and audio interference throughout the



hearing, those instances are denoted with



(inaudible) in the transcript.)



P-R-O-C-E-E-D-I-N-G-S 



THE COURT:  Let's go back on the record on the



matter of Cedrone, et al, versus Composite Resources,



2019-CP-46-00051.  



This is a continuation of the hearings that we



began on this past Tuesday.  We have consulted with the



lawyers.  We did have an emergency with one of the staff, so



we have moved from a court reporter assisted recording to



the WebEx recording system.  And we are going to begin



picking up where we left off.  



I believe Mr. Munson has now been provided a copy



of the Supplement to the Amended Answer and Counterclaims



and he was going to provide some additional arguments before



we turn it over to reply to the defendants.



MR. MUNSON:  Thank you, Your Honor.



Yesterday, we did receive the proposed



supplemental supplement to the answer and the affirmative



defenses adding the affirmative defense for advice of



counsel.  I had the opportunity to preliminarily cross



reference that against the elements for advice of counsel



that the parties advice in good faith and have provided full
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and accurate information to its attorney and had reasonably



relied on that advice.  And that it faithfully followed that



advice and was able to, at least initially, identify some



support in South Carolina that advices counsel's defense is



potentially recognized.  Went back and looked at the Rule



which allows for relief to be freely given when justice



requires and when it does not prejudice any other party.  



When we originally objected to this, Your Honor,



they had filed it in October, we were hoping that there



would be a trial at the beginning of this year.  That's not



going to happen, so the prejudice that it would impact the



possibility of a trial at the beginning of the year has



evaporated.  Based on representation of the parties it



doesn't look like adding this affirmative defense would



force this case into additional week of trial.  



We -- one of our objections also was that we



didn't have the proposal to actually look at and we had a



strong preference for a supplement versus an amendment.  All



those things seem to be -- all those things now have been



addressed.  



And so we would -- I'm not consenting.  I'm not --



I'm not saying that justice requires this, I'm not saying



that there's not prejudice, but I'm withdrawing my



objections.  And I don't want to consent, because I only got



this yesterday, and if it's allowed without my consent, I
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have 15 days under the Rule to reply to the affirmative



defense.  But, otherwise, it seems that most of the



objections that we have raised have been substantially



addressed.  And so we would -- that's where we are on this



particular motion, Your Honor.  



Oh, and I would -- I would just ask that if the



Court's inclined to allow the supplement they would deem the



supplement filed today if it makes that decision today, or



deem it filed whenever the Court makes that decision.  And



instruct the defendant to supplement all of its discovery



responses to provide information based on this defense in



response to all prior discovery responses within 30 days.  



Thank you, Your Honor. 



THE COURT:  Yes, sir.  



MR. MARTIN:  It sounds like without saying that he



consents, he consents.  And so I can certainly comply with



Mr. Munson's request to supplement our discovery within 30



days, that's not a problem.  And if Your Honor has any



further questions for me on that motion then I'll be happy



to answer them.  



THE COURT:  Thank you, I do have a couple of



questions, not necessarily determined on the issue of allow



the supplement.



The clarity for me.  The way that I read the



supplement is that it has the potential of interjecting a



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











     6



lot of historical facts that might not be relevant to the



trial of the case when the primary part of this case has



been presented to me over the last few years has been a



contractual matter.  And my understanding this is a defense



to the claims that have been brought by the plaintiff where



the plaintiff's potentially could receive punitive damages.  



And the way that I expressed it last time about



bifurcation of the trial, because I wanted to be -- I have



some concerns that the jury is being asked to do some heavy



lifting, simply with the issues that are already before it



and that's been before this Court, and then to throw in



there a historical development of the contract and ask them



to digest that and separate that out from their decision



that they might have to make on the causative action as



being presented to them, I have some concerns about on that.



I articulate that now, because Mr. Munson is not



objecting to the amendment, but I still have some concerns



and I want to express those now so that if we get to the



trial of the case nobody is blindsided if I -- if I raise



these issues, because I -- even though as I explained to



y'all, it was my misstatement when I said y'all were asking



for two weeks, might be three weeks, that was my mistake, I



was looking at another case, you're still asking for a week



and that's still substantial lift for a court.  



But it might be that, you know, if this issue with
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punitive damages becomes part of this case and, again, it



might -- punitive damages might not be part of this case.  I



mean, the defendants have filed motions that we're not going



to address that eliminates the possibility of punitive



damages so it could be this is just an academic discussion



we're having.



But be aware that I have some concerns over the



trial of the case if -- if -- if this issue goes forward as



outlined in the supplement to amend answering counterclaims,



I have some issues -- I have some concerns as to the proper



way that we can try this issue.  



But, with that being said, Mr. Munson has kindly



and generously going to allow you to not consent to it, but



I'm going to order that the motion to supplement the amended



answer and counterclaim as presented to me would be allowed



and that you would be required to then do as you just said



comply with his request to comply with those discovery



requests that are unknown to me what he's talking about, but



apparently you can do that, so, okay.  



All right.  That's all I got to say about it. 



MR. MARTIN:  Your Honor, may I?



If -- I heard Your Honor's concerns, I appreciate



Your Honor's concerns.  I think that after we've gotten to



the point where we been through all the motions including



the reconsider and the summary judgment motions on the other
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things that are outstanding that Your Honor just referred



to, I feel very confident that we'll be able to figure out



how to -- how to do it.  



THE COURT:  If it has to be done at all.



MR. MARTIN:  If it has to be done at all, that's



exactly right, Your Honor.  



THE COURT:  Okay.



MR. MARTIN:  Okay.  Your Honor, would you like me



to move on to the motion to reconsider?



THE COURT:  Just a moment.



MR. MARTIN:  Yes, sir.



THE COURT:  Okay.  So now we're going to move to



the motions for reconsideration that relate to the order



that I previously issued.  There's the motion for



reconsideration and then there's supplemental motion for



reconsideration.  I would propose, unless y'all feel



otherwise, just let the defendants have at it on both of



them and let Mr. Munson have at it on both of them and then



have a reply, okay?  Then that's what we'll do.



MR. MARTIN:  Yes, sir.



THE COURT:  All right.  I'll be more than happy to



hear from you.  



MR. MARTIN:  Your Honor, may I approach?



THE COURT:  Yes.  



MR. MARTIN:  Here's what I'd like to do with Your
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Honor's permission.  I'd like to hand you a copy the order



that's signed and a copy of a word document version of the



preliminary email that you provided to the parties with



respect to the order.  All right, Your Honor?  



And I've numbered the -- sorry, I hand numbered



your preliminary email and then you have the order.  And I'd



like to be able to refer to you -- refer you back and forth



to these, if you don't mind.



Your Honor, there are -- excuse me, I'm sorry.



There are four issues that I'd like to raise with



Your Honor's order as it was entered granting plaintiff's



motion for partial summary judgment.  Three of them that I'd



like to address first I believe are rendition errors, Your



Honor, I think they're transcription errors.  There are



errors that were made by plaintiff's counsel when he



transcribed or took your preliminary order and reduced it to



the written order.  



Now, I believe that what happened were changes



were made to the wording or things were omitted from your



wording, frankly, that changed the intent of your order.



Now, of course having not been here at the time, I'm trying



to reconstruct what happened.  I've read all the transcripts



of the hearing, of course.  I've read all the motions.  I've



read Your Honor's preliminary email order ruling many, many



times and I've read the final order.  If I'm wrong about
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what Your Honor intended, I'm sure that Your Honor will let



me know, but I would like to look at this together.



So, Your Honor, if we turn to Page, handwritten



Number 3 of your preliminary order, I find your finding, and



this is the only finding that I found in your preliminary



order, and it is a finding that plaintiffs have established



as a matter of law that the defendant is contractually



obligated to pay plaintiffs the amounts reflected in the



contract of Page 11 of 11 past the termination date.



My understanding of what Your Honor was deciding,



based on everything that you wrote, was that you were



denying defendants argument that the contract was



indefinite.  You were denying defendant's argument that the



contract was perpetual and that you were determining that a



termination of the contract did not eliminate the



contractural obligations for the commissions on Page 11 of



11.



I did not understand from your order -- from your



preliminary order that Your Honor was attempting to affix



liability or to determine an amount of money or we're



figuring out an amount of money that the defendant was



supposed to pay.  



Now, if we pick up the actual order that I got,



that was written by the plaintiffs, when we turn to Page 18,



just a couple of pages from the end, I've highlighted there
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what's shaded, in the decretal language, the language that



was written for the Court is, For as long as Composite



Resources is associated with the making and selling of CAT



tourniquets, Composite Resources was and is obligated to pay



plaintiffs a $1.75 per combat tourniquet sold for which this



amount has not already been paid and for all combat



tourniquets which are sold in the future.



Now, the first error in that transcription is what



plaintiff's counsel did is they changed from it saying the



amounts in the contract on Page 11 of 11 past the



termination date, some statement about what the contract



obligates and instead reduced it to this $1.75 per



tourniquet.  Now, that's just a plain error. 



Composite Resources wasn't and isn't obligated to



pay $1.75 per tourniquet sold.  By plaintiff's own judicial



admission, in their summons and complaint, Paragraphs 21 and



22, plaintiffs judicially admitted that this contract was



amended by agreement in 2012, effective 2013, to reduce the



commission from $1.75.  And so for, you know, ten years



or -- sorry, just doing the math -- six years -- sorry, six



years prior to the filing of this lawsuit by agreement the



amount of commission paid was not $1.75.  



And so it's just plain an error.  It's -- it's not



correct.  And when it's combined with the language that



says, Composite Resources is obligated to pay plaintiffs
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$1.75 per combat tourniquet sold for which this amount has



not already been paid, it's an obligation or a requirement



that CRI would have to go back and undo the agreement and



pay an amount that's more than plaintiffs have judicially



admitted in they're seeking and that's, of course, not



appropriate.  And so that language in the order just cannot



stand.  And Your Honor should know that the commission --



the commission amount was actually changed by agreement on



two separate occasions.  The one in 2012/2013 that's been



judicially admitted by the plaintiffs in their summons and



complaint and the second time by agreement in 2000 -- in



April of 2017.  



Now, plaintiffs dispute that they agreed in April



of 2017 to reduce the commission a second time, but I



believe that there is evidence, certainly more than a



scintilla of evidence, that the commission was reduced yet



another time.  



And I also believe that, regardless of whether



Your Honor changes the order as it exists today or not, the



jury is going to be asked whether that commission reduction



in April of 2017 was a breach of the agreement or not a



breach of the agreement and, of course, this agreement can



be modified.  



So, even when Your Honor said, Finding that



plaintiffs have established as a matter of law that the
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defendant was contractually obligated to pay plaintiffs the



amount reflected in the contract on Page 11 of 11 past the



termination date, I think that's probably substantially true



with the caveat, of course, that it's subject to any



modifications, affirmative defenses, and counterclaims.



And that leads me into the second issue with the



order.  The second issue with the order as written could



reasonably, and I think maybe only reasonably, could be read



to fix liability on the defendant.  



Now, I don't mean, as Mr. Munson seems to have



confused our argument that, it has also fixed damages



against the defendant, but it does appear from the language,



and I think any reasonable reading of the language, to fix



liability against the damages.  This language that



Mr. Munson used that, frankly, Your Honor did not use, was



and is obligated, especially when it's added with the



language that says, Past the date of this order, can only be



read, I believe reasonably, to affix liability against



the -- against the defendant.  Obligated, of course, under



Black's Law -- under Black's Law Dictionary says,



Acknowledgment of a liability.  Liability, of course, means



the quality or state of being legally obligated.  



And so when this decretal language says, Composite



Resources was and is obligated to pay plaintiffs $1.75 per



combat tourniquet sold for which this amount has not already
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been paid and for all combat tourniquets which are sold in



the future, that sounds as though Your Honor has ruled



against our counterclaims and affirmative defenses.  Which,



of course, Your Honor hadn't heard at the time that this



order was -- sorry, that this motion was argued and that



this order was signed.



And so, as we heard on Tuesday, I think there's no



argument that there's not a scintilla of evidence with



respect to the breach of confidentiality, breach of Article



2 and Article 5, conflict of interest, breach of the



covenant of good faith and fair dealing, which, of course,



hasn't even been moved on.  And so liability -- and, of



course, the affirmative defense of prior material breach,



which would preclude any liability.



And so I think that that language must be changed



because it appears to fix liability against the defendant



when we know that there are outstanding modifications,



counterclaims, and affirmative defenses which would affect



whether or not the defendant is liable or obligated to make



any payments much less, of course, $1.75, which is an error.



Now, curiously, it's difficult for me to



understand, and I'm sure we're going to hear in a minute,



it's difficult for me to understand exactly what plaintiff's



position is on whether this was meant to fix liability or



not fix liability.  When I first got involved in this case
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before, even when my Pro Hac was signed, I flew to



Greenville, met with Mr. Munson in an effort to try to get



this case resolved.  Mr. Munson said to me what prevents the



Judge -- 



MR. MUNSON:  Your Honor, I object to what I might



have said to him in a conversation we just described as the



summons (inaudible).



MR. MARTIN:  What would prevent the Judge from



entering a order fixing an amount?  And I said, Well, our



counterclaims.  And then we had an email exchange with the



Court, where, in September, we wrote, defendant wrote to the



Court and said, Your Honor, we're concerned with the order



because we're concerned that the language of the order might



affix liability.  



And Mr. Munson responded in an email to the Court



and said, An affirmative -- and we said -- affirmative



defenses and counterclaims that haven't been ruled -- and



Mr. Munson, an affirmative defense assumes all allegations



in the complaint are true, Black's Law Dictionary.  So, by



its definition it only operates after liability is



determined or assumed.  



So the existence of unresolved affirmative defense



should not prohibit the entry of the proposed order



especially since the order does not include damages for



which execution could be levied.  I read that email as
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saying, It's not a problem that you affix liability, because



of this curious thing about South Carolina law.  We, of



course, responded saying, No, no, no, the way affirmative



defenses work is they are defenses to liability.  So if we



proved an affirmative defense of a prior breach, then there



can be no liability.  



And, in any event, knowing Your Honor that we have



these counterclaims and affirmative defenses of prior



material breach, we've discussed them, confidentiality, good



faith and fair dealing, conflict of interest, and the like,



if a jury were to find that any of those was true and that



Mr. Cedrone or Poly-Tech -- Mr. Cedrone as a third party



beneficiary must abide by the obligations of contract or as



Poly-Tech as a signatory to the contract -- breached the



contract, then any further obligation from CRI to perform



under the contract is extinguished.  And, therefore, there



could be no liability from CRI for ceasing the commission



payments in August of 2018.  



So the important thing is, is that, given what's



still alive in this case, whatever else Your Honor decides



about this order, it should not use language that can be



misconstrued as fixing liability against CRI or saying that



CRI is obligated into the future past the date of this order



to make certain payments, because that's an issue that is



yet to be decided.  
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Now, I thought that Your Honor had actually well



dealt with that issue in your preliminary order in the way



that you -- in the way that you worded it by saying that, My



finding is that plaintiffs have established as a matter of



law that the defendant is contractually obligated to pay



plaintiffs the amounts reflected in the contract on Page 11



of 11 past the termination date. 



Of course, I would argue that maybe it should



further say, Subject can modification affirmative defenses



or counterclaims, but I think that that's -- that's more



accurately a statement of what the contract says and not



what someone is obligated to do by order of the Court, which



is what I think the order as signed -- (inaudible). 



Do you have a question on that, Your Honor, or on



my argument about that, Your Honor?



THE COURT:  Well, I think you (inaudible) very



well.



MR. MARTIN:  Well, I mean, I'm going to go for a



little while, so I'd rather take the questions as they come,



yes, sir. 



THE COURT:  -- (inaudible) matters of summary



judgment.  Lawyers argue no genuine issue as to dispute of



material fact, or you argue a scintilla of evidence does



exist, so there is.  



When I approach it, I have to do that analysis,
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and I try to do that analysis to the best of my ability, but



one of the other approaches that judges do when they



approach issues of summary judgment, and I think the



appellate courts have told us that, Please use the



opportunity of summary judgment motions to clarify the



issues that will be addressed by a jury and to try and use



also these motions to bring clarity and then to get cases



moving along.



I understand you articulated reasons why you have



problems with the order that I signed.  Do not think that I



did not read that order, because I did, and I waited until



the parties had gone through the mediation before I signed



the order.  Even though it was blown back in my face, I



think maybe by both sides, but somebody in this case coming



back in my face that, well, you didn't sign the order



beforehand, you waited until after mediation, mediation



didn't work.  



The reason I didn't sign the order prior to



mediation is that I did not want to give one party an



advantage over the other based upon what my decision would



or would not be in the case.  Because I still think this is



a case that is substantial to both sides, has issues that,



if it makes it to a jury, a jury in my 20 years of sitting



up here watching jurors work, might be influenced, hopefully



only influenced by the facts and the law given to them, but
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may very well be influenced by something that the lawyers



nor I anticipate that would be presented to them in the



course of the trial.  With all that said, there is great



reason why the parties need to try to explore a resolution.  



So if you take what was written in my email what



then is your view of what's concluded that I removed from a



consideration that the jury no longer has to worry about?



MR. MARTIN:  Yes, sir, Your Honor, I understand



that question and thank you. 



Going back to what I said at the beginning.  I



think what I clearly understood Your Honor to be saying with



the order was, I'm not going to say that a 20-year contract



between these parties is unenforceable because you're



telling me that it's indefinite.  And I'm not going to say



that this obligation is perpetual.  I think those are two



that you said very clearly.  I think another thing that



you're saying is that the act of terminating the agreement



doesn't cease the contractural obligation to the



commissions.  



Now, I might disagree with that, Your Honor, and I



might discuss it with you for a second, but I'm going to



tell you that I'm not asking you to change that.  I'm not



asking for that right now when we get to my reconsider part.



I think that a reasonable reading -- Your Honor has -- Your



Honor has decided that it is un -- you asked me what you've
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taken out, I believe Your Honor has decided that it is



unambiguous as a matter of law that termination of the



contract does not eliminate the commission obligation,



period, full stop.  



That doesn't, of course, mean that there are other



things that could eliminate the termination obligation.



Those things are things that the jury is going to have to



decide.  For example, was there a prior material breach?



That could eliminate the commission obligation.  Was the



project discontinued?  That could eliminate the termination



obligation.  Was the account still in existence?  That could



eliminate the termination obligation.  



But what Your Honor has -- what I understand Your



Honor to have said was, I don't buy that it's not



indefinite.  Lisa Bennett gave us a reasonable explanation



for -- or a reasonable interpretation of what the words



mean.  And so there is a reasonable interpretation.



Indefinite means there can be no reasonable interpretation.



We heard one from Ms. Bennett, and so I'm going to decide



that it's not indefinite.  Understood.



Now, I will just say, so that Your Honor has heard



it, that Ms. Bennett also, of course, said competition with



the CAT tourniquet would be a breach for which the contract



could be terminated.  The clear indication being that the



commissions would stop.  And so I believe that there is a
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conflict internal to Ms. Bennett's own testimony about



whether termination would cease the commission obligation.



I think it's interesting at least to point out



that when Annex C was written -- does Your Honor have a copy



of the Annex C?



May I approach, Your Honor?



THE COURT:  Thank you.



MR. MARTIN:  I think -- I do think it's important



to point out -- I do think it's important -- I'm sorry.



I do think it's important to point out, Your Honor



that Annex C -- I don't know if it matters at this point who



the drafters were or whatever, but Annex C was written by



both parties, but the part about the commissions for this



account was written by Mr. Cedrone.  And I think it's at



least interesting to point out that the word "discontinued"



was used as opposed to terminated.  Right.



It says, If in both Annex C1 and Annex C2, it



says, Commission for this account is to continue if for any



reason the regular contract discontinued.  It doesn't say



terminated.  And then we have this testimony from



Ms. Bennett who says, If he competed we could terminate the



agreement.  Regardless, when it says, Discontinue for any



reason, I understand that a very reasonable interpretation



of that would be, any reason of discontinue would include



termination and I understand that is what Your Honor has
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found and so that's what Your Honor has found.  



THE COURT:  I'm biting my tongue.  No.



Well, thank you for all that.  And I understand



we're dealing the motion for reconsideration which in my



view when I analyze it was a contractural issue.  And thank



you for telling what Ms. Bennett says or Mike's saying what



the other issues in the case will be because there is



clearly a letter that came from your client terminating this



relationship.  



MR. MARTIN:  Yes, sir.



THE COURT:  Period.  



MR. MARTIN:  Yes.



THE COURT:  It's in black and white, okay.  So but



thank you for sharing all of that.  That's what you intend



to present to a jury.  Thank you very much.  



MR. MARTIN:  Your Honor, may I --



THE COURT:  I just want you to understand that



that is floating out there and so I am absorbing it and I'm



digesting it because -- anyway, thank you very much.



MR. MARTIN:  May I continue?



THE COURT:  Sure.



MR. MARTIN:  And, Your Honor, if you don't mind,



can I follow up on what Your Honor just said?



THE COURT:  Sure.  



MR. MARTIN:  I think this -- I raised this on
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Tuesday and we're living this case and my client's lived



this case and Your Honor is having to breathe from a



firehose every time that we're in front of you and --



THE COURT:  I don't breath from a firehose.  Is



there a firehose up here?



MR. MARTIN:  I feel like I am one right now.  



Anyway, here's what I want you to understand.  I'd



like Your Honor to recall that this relationship the



business relationship between CRI and Poly-Tech preexisted



this contract by some almost 10 years.  And that



relationship was the relationship and you asked kind of why



are we talking about stuff that's old and it's because we



need to understand what is the context of that agreement and



the context of that agreement is that it doesn't just apply,



of course, to tourniquets.  



And so if, as I believe the evidence will prove,



and I certainly believe there is more than a scintilla of



evidence, if it's true that commissions for this account can



cease if the project discontinues, for example, there would



still be a sales representative relationship between CRI and



Poly-Tech for all kinds of other client accounts.  



And so Your Honor said, Look, there's a letter out



there that your client sent.  Yes, my client terminated all



business relationships with Poly-Tech, we noticed on in June



of 2018, effective August of 2018.  
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So if the project had -- consider this Your Honor,



if the account was gone and the project had discontinued,



this -- the agreement was still in place, Mr. Cedrone was



still a sales representative of CRI for all kinds of



different accounts, the Nitech account, the Gravigate



account, the XYZ account, for other accounts.  



And so the fact that he sent a termination letter



terminating the rest of the regular agreement I don't think



bears on whether or not there was still an obligation to



make payments for the commissions under Annex C Part 2.  I



think Annex C Part 2 tells us whether there's a commission



obligation.  And the commission obligation is that



commission for this account is to continue past termination



as long as the project continues.  



And so if the project is discontinued prior to any



termination, then the termination would have been and was,



frankly, effective only as to the rest of the relationship



between CRI and Poly-Tech.  And I believe, Your Honor, that



as you hear more of the evidence in the case you'll learn



and the jury will learn that that's exactly the way that



this relationship worked.  



THE COURT:  Well, for fear of being called a



flamethrower again, let me ask another question.



MR. MARTIN:  Of course, sir.



THE COURT:  All right.  You see, I've approached
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this, and I believe that the pleadings establish it, that



the first issues that are going to be addressed in this case



is going to the issue of the contract and this issue of was



it ambiguous was it not ambiguous and was it breached?



Because if there was no breach of contract this



case becomes real simple.  And if the terms of the contract



are defined, it really, in my opinion, and I say this for



your education, I'm not throwing flames.



MR. MARTIN:  Yes.



THE COURT:  Then that contract is going to be



binding on both the plaintiff and the defendant.  Period.



Because a court -- I think there's a lot of cases in South



Carolina that the appellate courts tell a trial court, You



cannot rewrite this contract.  You've got to take what is



given to you by these parties, otherwise I'm going to be



stepping on the shoes of both the plaintiff and the



defendant and I'm going to try to decide, Well, this should



have been or this is what they meant, or this is what they



didn't mean.  When it was their obligations, if they want to



look to the courts for help in enforcement of a contract



that has been breached, or they want to -- or parties look



to a court to say, Well, no, we've got a contract, this



contract then shields us from something.  Then it's the



obligation of the parties to come into court with clarity



with that contract.  Because, otherwise, courts then are put
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it, in my opinion, courts then are put it in situations to



where we then have to go outside of what the parties have



agreed to and I believe you have a -- I believe that



somebody's argued to me, these are sophisticated parties.  



MR. MARTIN:  Yes, sir.



THE COURT:  These are not mom and pop store



operators.  These are sophisticated parties and I dare say



both are probably well presented when they entered into this



agreement.  



MR. MARTIN:  I don't think either side was



represented when they entered into the agreement, but they



are sophisticated parties.  And I do believe, Your Honor,



that when we look at this commission obligation I do believe



that -- I believe two things.  I do believe that it is



ambiguous, but I do believe that there is a reasonable



interpretation.  



I believe that the part that Your Honor has



determined to be unambiguous can be determined to be



unambiguous by Your Honor.  I understand that my argument is



my argument.  You say you've determined unambiguously that



termination does not extinguish the commission obligation,



but I think that there's still a question for the jury as to



whether or not commissions are due in a contract that says



commissions for this account as long as the project



continues.  
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And so, look, this moves me to the -- we're



obviously entangled now in an actual motion for



reconsideration -- motion for reconsideration as opposed to



just how I think it's been transcribed.



THE COURT:  (Inaudible) -- argument and tell me



how it was transcribed incorrectly.  And I'm sorry if I -- 



MR. MARTIN:  No, no, no, I'm accepting it.  I was



going to say I just want you to know we're moving on and I



would like to move on.



THE COURT:  Sir?



MR. MARTIN:  The part that I -- the part that I



believed was the problem with the words is when you said --



when it's written, "was and is obligated," as opposed to



making it a contractual obligation.  



But, Your Honor, here's what I've asked for your



indulgence for nine minutes and 57 seconds.  If you were to



allow me -- a picture paints a thousand words -- allow me to



play nine minutes and 57 seconds of evidence that I have



attached to my motion, which is my deposition of Mr. Cedrone



on the issues of project and account, I think that you will



see that there is a reasonable interpretation of this



agreement that says that if there is not an account or the



project has discontinued that the commission obligations are



over and that it was understood by the parties what project



meant, this three-party deal, where Phil Durango was a
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necessary party and that account meant something.  



But when we look at this language, Mr. Munson and



the plaintiffs have argued to you that account really just



means product, just means tourniquets, and project just



means tourniquets.  



Now, Your Honor, as far as I can tell from your



order, hasn't gone through an analysis of deciding whether



the term "project" is unambiguous or deciding whether



"account," whatever that means, is unambiguous those words



aren't in your (inaudible) no you were not, that's exactly



my point.



THE COURT:  Why is this (inaudible) motion



(inaudible).



MR. MARTIN:  A fair question, Your Honor.  



Because I believe the way that the order is



written, if it fixes liability and decides that the amount



is obligated to be paid now and into the future, then that



has decided essentially that the project is still



continuing.  And so if -- if the order as written stands,



then I think there's an argument that Mr. Munson has made



that it's over, that liability has been affixed.  I mean,



this is what Mr. Munson said on October 20th in response to



our motion for leave to amend to add the advice of counsel



defense.  He said, Apparently realizing that the recruitment



counterclaim will not survive the impact of the Court's
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September 29th, 2022 order granting partial summary



judgment, on and on and on.  And so the argument has been



made that our counterclaims are gone because of the way the



order has been written.  



And so, if Your Honor already agrees with me that



that's not what you intended then the order can be changed



or vacated or whatever needs to happen.  But the implication



has been made and I think, frankly, reading the language as



an appellate court might, makes it sounds as though those



issues have been decided, when maybe they weren't decided by



the Court and they do stand for the jury.



That's all.



MR. MUNSON:  I'm going to object to claim



testimony.  One, we weren't notified that they wanted to do



that.  Two, it takes it -- whatever it is it takes it out of



context.  And three, this is a summary judgment motion that



was filed a year ago under the rules for summary judgment,



if you didn't think -- if you thought there was additional



evidence that needed to be presented to the court in regards



to that motion, there's a procedure to ask for the motion



not to be heard.  That didn't happen.  They didn't require



any additional information for the court to handle this



motion for summary judgment.  And to reopen summary judgment



every time a deposition happens before the order is entered



or a motion for reconsideration can be granted creates a
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circus that the rules don't allow it, Your Honor.



MR. MARTIN:  Should I respond to that, Your Honor?



Well, all of this is in the record.  I don't know



why we wouldn't want to look at Mr. Cedrone answering the



questions so that Your Honor can see it.  I could stand up



here for ten minutes, read them all to you, and ask Your



Honor to follow me, but I think that you'll get it by -- by



watching.  All of it is in the record that you've probably



already read.  



THE COURT:  If it's already in the record, then I



don't need to hear it again, then.  And you may use any



reference in your arguments that you wish to, because to do



otherwise, I think to do otherwise I think does push up



against a common sense application of the rules.  And



there's got to be some guardrails to these motions for



reconsiderations and I think Mr. Munson has articulated one



of those guardrails. 



Because -- because if I let you do this, then he's



going to want to do something, then you're going to want to



do something, and it's going to be a never ending process.



And there's got to be -- there's got to be some conclusion. 



In every piece of litigation, somebody is going to -- if it



goes to a judge or to a court, at some point somebody is



going to have to win and lose.  Okay?  



And I think that you're doing an excellent job
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articulating your client's positions and why you believe in



those positions and where you believe that I have erred or



need clarification.  I don't think that is going to aid the



Court to sit and watch or listen to a deposition.  



MR. MARTIN:  I've heard Your Honor.



THE COURT:  Okay.  



MR. MARTIN:  And with respect -- with respect to



some of Mr. Munson's other arguments, to the extent that



Your Honor has any concern, I think that if portions read,



our discussion about Rule 54, Rule 59, and the interplay,



and how as opposed as to what Mr. Munson said, Hey, there's



a new deposition now you get to file a new motion.  That's



exactly what Rule 54 is for.  We've provided Your Honor with



case law.



This order, at first we were concerned that it was



a final order, because Mr. Munson used the word "final" a



bunch of times in his motions and because of the way that it



could be read to appear to fix liability.  And so we styled



the motion of Rule 59, and we filed the Rule 59 Motion.  We



have subsequently taken additional testimony.  



Mr. Munson has maybe now admitted that this is an



interlocutory order, but we, of course, know that it's an



interlocutory order when we just a hearing on Tuesday about



how -- and we're talking about how the trial is going to go



on and so it's not a final order.  



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    32



Since it's not a final order, Rule 54 is, of



course, the appropriate motion and Rule 54 absolutely allows



supplemental evidence.  As a matter of fact, South Carolina



courts and, of course, circuit courts, frankly, most all



federal courts, have talked about Rule 54 as the motion



that's used to -- in the circumstance where there's



additional evidence.  



In any event, Your Honor, the -- I've heard you



about not wanting to watch the deposition.  I would just



like to point out some particular things that are in the



record that I think it's important for you to understand.  



One is, I asked Mr. -- on this issue, I asked



Mr. Cedrone this question:  In June of 2005 -- now, of



course, in any contract interpretation we need to look at



the parties intent when the contract was signed, it was



signed in June of 2005.  In June of 2005 when this contract



was signed the project was Composite Resources manufacturing



tourniquets on behalf of Phil Durango, correct?  Yes.



Mr. -- I went on and I said -- I asked him -- I'm



sorry, Your Honor, just a second, please.



I asked him:  If Mark Espesito (ph), inventor and



sole owner of Phil Durango, LLC, the entity under which he



conducted business, that was the client account of CRI, and



so, either way, If Mark Espesito had caused Phil Durango to



stop being a customer account of Composite Resources any
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time prior to 2014, the Phil Durango tourniquet project



would have been over, correct?  I guess that would be true.  



The tourniquet project necessarily involved Phil



Durango in June of 2005, correct?  Yes. 



Sir, you've testified previously under oath that



it was never contemplated that anybody would buy the



intellectual property of Phil Durango, correct?  That was



not contemplated, that's right.



I said, That's right.  And because it wasn't



contemplated, it wasn't on anyone's mind, there was no



conversation that said, If somehow we get to manufacturing



this tourniquet without Phil Durango, I'm still going to get



a commission.  And he said, In 2005 that was not



contemplated. 



I asked, Well, CRI was manufacturing tourniquets



on behalf of Phil Durango, right?  They were making



tourniquets for Phil Durango, yes.  I don't know what you



mean by, "on behalf of" but they were the client, yes, I



said, They were the account.  He said, Yes, it was Phil



Durango's right to have the tourniquets manufactured or not.



He said, They were the project, yes.  Phil Durango was the



project.



I said, Now, in 2014 Mr. Espesito decided that,



frankly, he made enough money off the tourniquet and he



wasn't adding anything additional to the tourniquet project
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and he was going to sell the tourniquet, correct?  I did not



know that at the time.



But you know now that's what happened.  Today,



yeah.  



Yeah.  And you were not offered the opportunity to



purchase the tourniquet, right?  That's correct.



Now, at that point CRI had been manufacturing the



tourniquet for 10 years, right?  Yes.



And you had been being paid a commission for



having convinced Phil Durango to use CRI to assemble and



mass produce the tourniquet, correct?  Yes.



In 2014 you did not convince Phil Durango to



continue to use CRI to mass produce and assemble the



tourniquet, correct?  I had no idea that was happening. 



That's right, sir, but you weren't involved,



that's my point, right?  That's correct.



So, Your Honor, all of that testimony I think is



clearly a scintilla of evidence that there is a reasonable



interpretation of this contract that Phil Durango was the



project.  As Mr. Cedrone's own words, I didn't even elicit



from him, he just said them.  Phil -- they were the project.



And so when Phil Durango is gone, the project



discontinues.  And that's, I think, an absolutely



reasonable -- I believe there's no question in my mind



that's the way the whole thing worked.  I think that's a



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    35



reasonable interpretation that renders it impossible to



decide that as a matter of law "project" meant making the



tourniquets without regard to whether or not Phil Durango is



still involved.  



Mr. Cedrone testified in his deposition that Phil



Durango was a necessary part of the tourniquet project in



2005 when the contract was signed. 



And so I believe that any jury who hears this



case, because there is this evidence, is entitled to decide



whether project means what they say it means, which is the



manufacturing of tourniquets without regard to whether or



not Phil Durango is still involved, or whether it means -- I



believe the clear language of it is, which is, that



commission for the account, and account has a meaning, it's



written right there, Phil Durango, LLC, continues only as



long as the project continues.  



Now, it does -- it does continue past termination,



Your Honor's decided that.  But if the project discontinues,



the commission discontinues.  And it's important to



recognize the plaintiff's judicial admission that is in



their summons and complaint where they say that they were



being paid a commission for convincing Phil Durango to use



CRI to assemble and mass produce the tourniquet.  



And in 2014, when Phil Durango said, I'm going to



sell this tourniquet either to a New York investment bank or
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to you, CRI, if you want it.  And CRI had to pay 11 million



dollars for the right to continue to manufacture the



tourniquet.  At that point Cedrone was, as he admitted, not



convincing Phil Durango of anything.  



And Mr. Cedrone actually says in his deposition



that's attached, When CRI did that, paid the 11 million



dollars, bought the intellectual property, quote, Phil



Durango exited the scene.  And so the Phil Durango



tourniquet project was over.  And that's the substance, Your



Honor, of the motion -- of my actual reconsideration part of



my argument.  



There's another, I think, technical problem with



the order, and that's this -- if I can totally switch gears



on you -- this is less an issue of how the jury will hear



the case and it's more an issue of what the -- what the --



sorry, what the order looks like and whether the order



exists the way you want it to exist.  And this is what I



mean by that:  Your Honor referred, in your preliminary



email, to extrinsic evidence and you did so in the context



of the indefinite -- indefinite argument which you injected.



For pointing out purposes, I would just point out



that you did, on Page 2, you did acknowledge that defendants



argue that if the agreement terminable as a matter of law



pursuant to the termination provision then the agreement is



at best ambiguous as to the terms for which the plaintiffs
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conceded construction.  



You, of course, were not moved by the argument



that it was, however, indefinite and not subject to a



reasonable interpretation.  I've just shown you a very



reasonable interpretation and so I can kind of understand



Your Honor's ruling on that.



If we look at Page 4, you then talked about your



decision about the indefiniteness part, and how you didn't



accept that argument.  And when you did, you said, From an



analytical position the Court notes that the position



advanced by the defendant is that the last provision of



Annex C is as a matter of law indefinite and thus legally



unenforceable.  Defendant's position is that it's not



ambiguous and that's why I read you that other part, Your



Honor.  I do believe that we have argued in the alternative



and I think having reread the hearing transcript that there



may have been miscommunication on the defendant's part with



the Court that maybe made that note.  



Again, all the papers, as Your Honor pointed out



earlier in the order, it's always been the defendant's



position that it is ambiguous in the alternative to this



indefiniteness this argument.  In any event, you said -- or



the Court said, I'm sorry, Your Honor -- The Court views the



defendant's position as meritless, the position about



indefiniteness.  This Court's view of the defendant's
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position is supported by the testimony of Lisa Bennett to



the effect that, as long as Composite Resources is making



the tourniquets, Poly-Tech would get paid.  



I understood that by Your Honor to say, Look, even



Ms. Bennett said there's a reasonable interpretation.  It



can't be indefinite if there's a reasonable interpretation.



You then went on, Your Honor, to say, though, if you look



down to the part I've highlighted, Nevertheless, simply



because this Court has looked at the supplemental materials



it has done so to confirm further support it's view of the



contract terms from the four corners of the document that --



tell me if I'm wrong, but I think that what you meant there



was that it's -- that it's not indefinite and from the facts



that are actually uncontested in this litigation.  



Then you said, Thus, because supplemental



materials were reviewed no inference should be drawn that



the contested material terms were ambiguous and needed



further factual development.  I understood that statement,



Your Honor, to say, I wasn't relying on intrinsic evidence



to decide that this motion should be granted in favor of the



plaintiffs.  



Now, however, when we go to the actual order, you



can see that starting at Page 6, as drafted by the



plaintiffs, they have set up an alternative sustaining



ground in the form of extrinsic evidence and wrote it into
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this order.  On Page 6 they start by citing law that Your



Honor didn't cite, didn't refer to, didn't ask the



plaintiffs to refer to that, Even if this Court were to



determine the contract was ambiguous, it may yet examine



evidence extrinsic to the contract that is included in the



summary judgment materials and, if that evidence is as a



matter of law dispositive of the interpretive issue, grant



summary judgment on that basis.  That's -- that language is



clearly been put in to support an alternative sustaining



ground on reliance on extrinsic evidence in the event the



appellate court was to decide that the contract was



ambiguous.  



If you then go to Page 12, on Page 12 it says,



Because the relief -- at the bottom -- because the relief



sought in this motion for partial summary judgment is



compelled by the contract and the reading of the defendant's



amended answer and discovery responses.  



Now, Your Honor didn't refer to the discovery



responses in your preliminary ruling.  So now plaintiffs



have started to talk about the extrinsic evidence in a way



that (inaudible).  And then this paragraph that you wrote



where it says, Nevertheless, no inference should be drawn.



That's taken out, it's not in this order, and instead on



Page 13 it says, Although not the basis for granting the



relief set forth in this order, the Court's review of



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    40



supplemental material confirms that the contracts terms set



forth in the four corners of the contract support entry of



partial summary judgment establishing that the contract



obligates defendant to pay plaintiffs the tourniquet



commissions and raw material profit payments at the rate



that set forth on Page 11 of the contract during the term of



the contract beginning in June of 2005 extending beyond the



termination of the sales representative relationship on



August 31st of 2018 and lasting for so long as the combat



tourniquets are produced and sold.



And then three pages are spent referring to



extrinsic evidence that is not in Your Honor's preliminary.



And I don't know that, frankly, it was even argued during



the hearings and I haven't currently checked to see whether



it's part of the summary judgment record or not, but I guess



we can assume that it is. 



Then, if we go to -- I'm almost done with this



part, but I need to show you how it all fits together, Your



Honor, thanks for your patience.  



On Page 15 it says, Here plaintiffs provided



specific discovery responses in deposition testimony from



Composite Resources operation director at the time the



contract was executed that directly supports plaintiff's



motion.  



Now, I believe that that's in opposition to your
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language that no inference should be drawn that it's



ambiguous the extrinsic evidence supports a finding.  But



then it goes on to say, Defendant filed no counter evidence



with its filing in opposition to the motion.  



Now, when I -- when I read that part I asked



Mr. Munson wasn't there something filed?  Because I'm just



getting involved in the case right, Your Honor, I said,



Wasn't there something filed?  Didn't the defendants file



any motion -- I mean, any evidence?  Because it sounds like,



as Mr. Munson wrote it, that no evidence was filed.  



Now, this language that is, of course, you know,



not in your preliminary email that the defendant filed no



counter evidence with its findings.  Now, if I were



reviewing for it, I think I might understand that to mean,



Plaintiffs filed a bunch of evidence, defendants filed no



evidence, as a matter of law I can decide that the extrinsic



evidence supports my ruling as an alternative supporting



ground.  



But we raised that and, of course, there were some



56 pages of evidence that was provided included other



portions of Ms. Bennett's testimony that said that if there



was a breach of contract -- excuse me, Your Honor -- if



there was a breach of contract, the breach of contract could



be the basis for termination, of course, with the



implication that then the commission obligation would be
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over.  And that there -- the submission of the patent, for



example, which as we discussed on Tuesday shows right on it,



that it was the competing tourniquet of Mr. Cedrone was



designed to compete with the windless -- on Tuesday -- to



fix the problems the windless tourniquet.  And so there's



some, at least, conflicting evidence.



So, Mr. Munson writes in his response to our



motion to reconsider that when he wrote "counter evidence"



what he meant was the evidence that was submitted didn't



actually counter what was submitted by the plaintiffs.  



Now, that statement coming from the Court, I think



would necessarily lead someone to believe that Your Honor



had gone through an analysis.  That you had looked at the



evidence that the plaintiffs had submitted.  That you had



looked at the evidence that the defendant had submitted.



And that you had then done an analysis where you decided as



a matter of law the evidence that the defendant submitted



was not a scintilla of evidence and therefore could not



support an alternative reasonable interpretation and thus



could be an alternative supporting ground.  



I don't -- I mean, Your Honor will tell me, but I



don't believe that that's what Your Honor did.  It's not



referenced anywhere in your preliminary ruling.  What you



said was, No inference should be drawn that the contested



material terms were ambiguous and needed further factual
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development.  And so I believe that what's been injected



into the -- into the order -- and, look, I understand



maybe -- well, that's what's been injected into the order is



at least confusing as to what Your Honor's intention was



with respect to the extrinsic evidence.  



I don't think you meant it to be an alternative



supporting ground based on the way I read your preliminary



order, but maybe you did.  And if you did, then you



should -- then I would respectfully ask the Court to



consider making that clear, but I'd also respectfully ask



the Court to consider that maybe there is alternative



evidence and maybe the reference to extrinsic evidence



probably is unnecessary.



Mr. Munson has, in his response, said, No, no, no,



it's not -- first he said, No, no, no, it's just dicta, the



counterevidence and description these parts that I've read,



he says, That's just dicta from the Court.  But then -- but



then he writes in the same page, Your Honor, don't remove it



because it'll take away one of the legs of the stool that's



supporting your decision.  Of course, dicta doesn't support



our decision, dicta has -- (inaudible) a decision.  



And so, again, there's an internal inconsistency



plaintiff argument as to what they intended when they wrote



counterevidence and whether they intended to write that the



Court did rely on extrinsic evidence to the extent that it
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should be an alternative supporting ground or not.  And so I



think at a minimum, Your Honor, that that needs some



clarification.



I've been asked to tell you and I think it's a



good suggestion I did not mean that you are a flamethrower



or that -- I meant that I feel like I'm being a firehose to



you and I hope Your Honor -- (inaudible).  



In any event, I think -- I think that there -- I



think that those are my arguments with respect to the motion



to reconsider and if you have any questions of me I'll be



happy to try and answer them.



THE COURT:  We'll hear from Mr. Munson.



MR. MUNSON:  Thank you, Your Honor.  Okay.  



I think I'll try to take it in the same order and



hopefully be brief so we can get out of here.



First of all, I am 100 percent confident that I



can defend every word in that order on appeal.  



THE COURT:  -- (inaudible) (the audio was not on



for the first few seconds the judge was talking) -- I cannot



adopt as part of the way that I do things.  I give these



preliminary rulings, not as a matter of finality, to say



that this is the end of all ends as far as the questions



being presented to the Court.  It is meant as a way to



assist the lawyers in how this Court is approaching the



issue that's been presented to it and what is looked at and
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where this Court desires to have its ruling made.  



Now, I'll give you an analogy, in the area of post



conviction relief, the supreme court has already directed to



the trial courts that, Judges, you're pretty much going to



have to start preparing your own orders.  So now in complex



PCR matters, we are approaching it, we don't have the luxury



in complex litigation, at least in the criminal/civil realm,



to be able to issue these types of preliminary rulings.  



I appreciate the argument in wanting to clarify



and link these two together, but I will tell you, this is a



complex case and I spent a lot of time going through the



information that was given to this Court as well as took a



look at what information this Court was given to at the time



that it was presented to me.  



It is not uncommon from this Court to view in



making these types of substantial rulings -- and I'm sorry



to cut you off -- in making these types -- I'm throwing some



flames up here, okay -- in making these types of rulings to



use this as process to get to what the truth is.  And it is



not uncommon for after a substantial ruling has been made,



even a final ruling has been made by the Court, to then take



it through a motion for reconsideration and actually do



180-degree shift.  



And I know it aggravates lawyers to death when



I've done that, because I then get another motion for
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reconsideration.  I can tell that they're all aggravated



because I feel like I'm throwing enough flames at them



again.  



But I use this as a process.  I mention that



because don't -- while it is not perfect, it is a -- it is



a -- it was a substantial effort on the part of this Court



to reach the decisions that it -- that it reached when it



issued this preliminary ruling.  And this preliminary ruling



was based upon what this Court was given at the time.  And



that's all that I can do.  I cannot create evidence that is



not given to me.  



MR. MUNSON:  Yes, sir.



THE COURT:  I cannot create law that's -- I'm not



supposed to create law that's not given to me.  So I do the



best that I can.  All right.  Yes, sir.  Sorry about that.  



I will not throw anymore flames, I promise.  I'll



try not to. 



MR. MUNSON:  And I'll just briefly note that my



proposed order sat for 17 weeks without comment before the



Judge -- before you issued it.  



On the -- on the Rule 54 issue, I would just point



out their motion doesn't mention Rule 54, their supplemental



motion doesn't mention Rule 54.  Rule 54 is not mentioned in



here. 



I will admit I use the words "final motion for
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summary judgment" because I'm trying to avoid the Rule 54



issues.  But they did not bring a motion on either



Rule 54 -- you did not issue your order as a final motion.



So to me it seems like that issue is not part of this. 



On that -- I don't want to get bogged down on a



deposition that was taken afterwards about parol evidence



that doesn't have anything to do with the unambiguous



language on the contract.  But just -- I just want to point



this out, because it kind of harkens back to the



paraphrasing of deposition testimony from -- from earlier



this week and what we heard today.  



The quest -- the answer that Mr. Cedrone gave was,



They are the project, they are the project.  In a -- in a



back and forth about whether the CAT tourniquets were the



project or Phil Durango was the project.  His testimony was



they were the project.  



Now, Counsel has paraphrased that to say he meant



Phil Durango was the project.  But that equally could mean,



and it did mean, that CATs were the project.  The word --



just looking at the structure of the sentence, the word



"they" is plural; "CATs, tourniquets" are plural; Phil



Durango is singular.  



So if he thought using the plural word "they" and



replace it where "project" was, has to be Phil Durango,



that's just -- that's incorrect, that was not his testimony,
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his testimony was "they."  That's -- with regard to this



particular issue, that's a side note, because this is just



about what is in the four corners of the contract, which



both parties asked this Court to do in the scheduling order.



I mean, that's just an unusual provision in the



scheduling order provides for either party to move the Court



to determine the unambiguous terms of the contract.  That's



all that was done.  That's what the order relates to.  And



the part about this extraneous information really has



nothing to do with the order.  



I said this before, and I'll just say it briefly,



they take every opportunity to argue their entire case with



regard to any motion and that's what's happening here.  I



just want it to not go unnoticed.  



The obligation versus liability issue, I tried



screen obligations, that's what contracts do.  What are



those obligations created unambiguously within the four



corners of the contract?  That's what this motion was about.



The courts -- you know, we went through that, therefore, it



was judged as at part of this, which is essentially the most



significant language here, and it doesn't say liability, it



just says obligation in the order.



It's clear that the Court understands the



distinction between liability and obligation, because in the



order on Page 2 the Court talks about how plaintiff has
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asserted on Page 2 that the defendant is liable.  So we've



asserted that the defendant then is liable.  



THE COURT:  What are you looking at?



MR. MUNSON:  I'm looking at your order.



So the Court in the order uses this phrase



"liability" with regard to what the plaintiffs are arguing



in their case, and then separately uses the word "obligated"



with regard to what it's finding about the unambiguous



language of the contract.  So it's clear there's a



distinction because both words are used in the order between



liable and obligation.  Beyond the fact that a contract



defines obligations between parties and to interpret the



unambiguous language of a contract would require to identify



what the obligations are.  It doesn't have -- as we've



talked about it this week, as we've noted in our papers,



that's distinct from whether or not there's liability that



results in damages that results in a judgment.



So to suggest the fact that the Court can identify



the obligations that the parties agreed to in the four



corners of the contract does not mean that the Court has



jumped the gun, or has the shadows of judgment based on that



are unfounded from the language of the order.



The -- on the -- on the transcription point, I



mean, between -- I think we dealt with this already, but



just trying to defend myself, the defendant is contractually
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obligated to pay plaintiffs in the amount reflected in the



contract.  And so reflected in the contract is the $1.75 per



tourniquet.  All I did was take the amounts reflected in the



contract and put them in the order.  



Now, this issue about $1.42 versus $1.75, we laid



out the -- in our -- in our responses.  But if this order



said we had to pay them $1.42, it would be -- they would



have an argument for reversal.  I mean, to some extent it



seems to me they're trying to get you to change your order



to make it more reversible.  But the contract says $1.75, if



it's not $1.75 in terms of what a judgment should say,



because, of course, the dealing changed the -- made it $1.42



and a jury might find it's $1.42, or because my client



decided hogs get slaughtered and pigs get fat, and so is



only seeking $1.42 versus $1.75.  That -- that has nothing



to do with what the obligations are created in 2005 between



the parties based on the language in the four corners of the



contract.



I don't know what this has to do with anything



really, but this third-party beneficiary concept that -- I



think they overstate that.  If somebody is a third-party



beneficiary, suddenly they're obligated for everything



that's in the contract.  And I'll just give you a simple



example.  If you -- if I agreed to sell you my 1966 Mustang,



and the agreement was that I would pay -- I would pay
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Mr. Kaeske the money, so he's the third-party beneficiary



because I'm going to pay him the money and you're going to



sell me the -- you're going to pay -- anyway -- the money



goes to the third party to buy the Mustang.  



If I -- if I don't give the Mustang to the other



party, he's not obligated just because he's a third-party



beneficiary to get a Mustang and give it to the person, he



just doesn't get the money.  So, I mean, he doesn't get the



benefit of the contract.  He's not bound by obligations of



the contract.



I'll just point that out because I think they



overstate the idea of what a third-party beneficiary's



obligations and duties in a contract are.  And I think



that's especially highlighted in this case when he's only



the third-party beneficiary after the contract is



terminated.  



So, you know, he doesn't -- even as a third-party



beneficiary in this case has no obligations related to the



contract in its predetermination basis.  



With regard to the -- with regard to the -- I



think it's clear from the order with regard to the counter



evidence argument that they made that the point relates to



no counter evidence about Lisa Bennett's testimony, no



counter evidence regarding the entire summary judgment



process.  It's has -- whether -- whether that's in the
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order -- there's nothing wrong with the order.  



The reference to the extrinsic evidence is maybe a



fool's error to think that if a court reversed on the four



corners of the contract that there would be other sustaining



grounds because the only interpretation would be consistent



on our argument on the four corners of the contract.  But



the order really just identifies that as an issue.  Says



it's not the basis for the order and essentially that puts



it in the record that maybe disadvantages my side because it



shows that you didn't -- it shows that the Court alone



wasn't convinced enough to make that a leg of its ruling.  



And whether there's other -- whether there's



evidence that would be contrary to another sustaining



argument ground is in the record.  That would be a fight at



the appellate court.  The idea was to try and keep from just



cycling back to the appellate court, coming back, then



having uncontested evidence from Lisa Bennett, who was the



only one who participated in the contract.  And then going



back -- and then having summary judgment granted again based



on the uncontested evidence.  But it seems to be neither



here nor there because it's not the basis of the order and



therefore its inclusion doesn't make it improper.  You know,



that -- and it's kind of -- (inaudible).



Defense Counsel made a suggestion today that



the -- that the Page 11 was drafted by my client and there's
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no testimony from my client that he drafted the final



version of this contract or the -- or the wording that



appears in the last page.  



And this document, CRI PT1, which is the June 7,



2005 email between Lisa Bennett, Dan Cedrone, and Johnathan



Bennett regarding the tourniquet contract changes which has



been endlessly referred to in this case, significantly



because it's the day of and the day before the contract was



signed, is from my client to Lisa saying, Here's the



information you need to amend per our last conversation to



create the 2005 contract.  



And one of those, just to point out that the



language on Page 12 happens after this email from my client,



Upon the unlikely event of my death, product commission will



be reduced to 10 percent.  While the contract says that it



will be reduced to 10 percent, the commission for this



product will continue at 10 percent for any reason if the



regular contract is -- is changed.  



So this reference by my client about reducing it



to 10 percent on January the 7th shows that the 10 percent



provision is not in there at that time and it's not



something that he drafted.  And then you go to Page 11 of



the contract, and there it is, it's in there showing that it



gets in there because Lisa Cedrone -- I mean, Lisa Bennett



from Composite Resources takes that information that she
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needs to amend per their last conversation.  



So all the evidence in this case is that -- is



that the final version of the 2005 contract was drafted by



Composite Resources.  And that was confirmed on Tuesday when



defense counsel went on and on about the non-compete



agreement having been included in the final version of the



2005 contract after his client conferred with counsel and



probably got the language from counsel and that's a



significant issue in this case.  



But, frankly, based on that if there's any change



made to the order it should be that the final version of the



2005 contract was drafted by the defendants.  And what's



striking about that is when you compare those statements



with the discovery responses in this case, we asked them,



Identify every person Johnathan Bennett consulted with about



the sales representative agreement before signing it.  



Answer, John Bennett did not consult with anyone



before signing the sales representative agreement.  Yet, on



Tuesday, he went to see a lawyer and got the non-compete



agreement added to the contract in 2005, and he verifies



that interrogatory answer.



We asked a request to admit -- admit that



Johnathan Bennett consulted with legal counsel regarding the



terms of the sales representative agreement prior to signing



it.  Denied.  And he admitted if they had admitted and
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provided an appropriate answer to this interrogatory like



they did on Tuesday we would have been suggesting that this



order also include that final version of the 2005 contract



was drafted by CRI.  



And, finally, even in the Standard Interrogatory



Number 3, when we asked for the -- who's got information



about the issues in this case.  They identified three



parties.  One is my client -- well, they only identified



two -- two parties that had anything to do -- that knew



anything about the contract.  And that was my client and



Johnathan Bennett.  Johnathan Bennett is familiar with the



contract at issue in this case and that's the only one they



identified.



So Johnathan Bennett is the only one at CRI that



knows anything about it.  CRI goes to a lawyer, drafts the



final version with the non-compete agreement.  My client the



day before says, Here's the information you need to do the



final version, the information you provide is reflected in



the final version.  It's pretty clear that despite their



interrogatory answers and their request to admit denial,



that they were responsible for the final version of the 2005



contract.



I mean, I'm just going to end with this, because I



think it's just this simple, we put in the scheduling order,



please read the contract, interpret this for -- interpret
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the language of it by the four corners, which is the law in



South Carolina.  Court -- and eventually a court is going to



have to do that before you get to trial.



We asked for how the Court did that, it sat for 17



weeks, we didn't complaint about -- we really don't complain



about the -- the actual, you know, therefore being adjudged



kind of language, other than they want to -- they want to be



confused about what obligated means.  And the other -- the



other stuff -- there's nothing -- there's nothing



inappropriate about it.  It's supported by the record.  And



think that the Court really shouldn't change any of the



language in the order because, otherwise, we're just going



to be in this cyclical of motion for reconsideration, motion



for reconsideration. 



Thank you, Your Honor.



MR. MARTIN:  Your Honor, may it please the Court.



I'd like to deal with the last issue first,



because I think it doesn't have anything to do with the



motion for reconsideration, but it is who drafted the



document.  You weren't asked to decide who drafted the



document, that wasn't in the instruction.  



The motion that the defendant drafted, Mr. Munson,



has somehow gotten confused about what I said on Monday when



he read those interrogatory answers.  Lisa Bennett, who the



email was, as he just said, about the writing down of what
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Mr. Cedrone told her to put into the agreement.  It was Lisa



Bennett who sought the lawyer, not Johnathan Bennett who



sought the lawyer.  So the interrogatory answers were



absolutely correct.  



Lisa Bennett, and that document that's been



produced, Lisa Bennett sent the draft in March 2005 to a



lawyer.  Subsequent to that, the parties continued with the



negotiations of the document.  By the way, in March of 2005,



when Lisa Bennett sent that draft to the lawyer, Mr. Cedrone



had already written this part of Article C that says the



part about, To the estate of Dan Cedrone, et cetera, et



cetera.  



And so, anyway, you haven't been asked to do



anything with respect to that.  The order shouldn't be



changed with respect to the -- to the extent of that.  And



being the scribner does not mean you're the drafter, but I



think -- Your Honor, the -- okay.  



So back to the -- back to the motion to



reconsider.  Here's the first thing that I would say.



Mr. Munson has admitted to you that he used the word "final"



so that we wouldn't file a Motion 54, then instead we filed



a Motion 59.  Well, we filed a Motion 59, because of the way



he used the "final" so we wouldn't do that.  But, the fact



of the matter is, is that a Rule 54 Motion can be brought at



any time.  I can take all of our filings that we filed
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already.  I mean, excuse me, Your Honor, but I could take



all of our motions for reconsideration and restyle it rule



54 it and file it today and it wouldn't cure hear it.  There



is no time bar on that prior to us going to trial.  



And, as a matter of fact, I don't know if



Mr. Munson missed this or what, but we absolutely went



through an entire analysis in our supplemental motions about



Rule 54 versus Rule 59 and we said we're bringing this all



under Rule 54 and it's timely, and you can hear it at any



time.  That is absolutely in our papers.  And so, either



way -- and by the way the reason that we did that is because



of the supplemental evidence of the deposition that I took



of Mr. Cedrone.  



Your Honor raised a great point, which is to say,



I can only make the decisions based on the evidence that are



in front of me at the time.  And I wholeheartedly agree with



that.  And, frankly, Your Honor, I regret that we didn't



have the deposition that I took of Mr. Cedrone on



November 4th when you made that decision.  But you have it



now and we've asked you to consider it.  I think that it



clarifies for Your Honor and I would hope that it clarifies



for Your Honor, a lot of things about the way these parties



dealt with each other what the actual meaning of the



contract was. 



For example, when we go to Mr. Munson's argument
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about "they," the "they" that I read to you could mean



tourniquets in this testimony.  I don't even understand how



that's possible.  First of all, he focused on the point that



he uses the word "they."  Well, I used the word "they" and



that's why he used the word "they".  



Let me read it one more time:  CRI was



manufacturing tourniquets on behalf of Phil Durango, right?  



They were making tourniquets for Phil Durango,



yes, they are.



I don't know what you mean "on behalf of," but



they were the client.  Yes.



They were the account.  Yes.



It was Phil Durango's right to have the tourniquet



manufactured or not.  They were the project?  Yes.  



He's clearly referring to Phil Durango as the



"they."  Because I referred to them as the "they."  



In any event, the -- the language I think of the



project meant the three of them making tourniquets for Phil



Durango with Cedrone being paid a commission for convincing



Phil Durango to use CRI.  Phil Durango left the scene.



Cedrone stopped convincing Phil Durango to use CRI.  CRI had



to convince Phil Durango -- 11 million dollars to allow it



the right to continue manufacturing the tourniquet.  The



project was over.  Phil Durango was dissolved.  The account



was gone.  That is absolutely a reasonable interpretation of
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the way that the contract was supposed to work.



With respect to the language of the order, I guess



that my question to Mr. Munson would just be:  Do you



believe that it establishes liability or not as it's



written?  Do we get to put on our counterclaims or not?  And



if the answer is, No, it doesn't establish liability and yes



you get to put on your counterclaims.  Then, respectfully, I



believe the language -- that the order should either be



vacated or the language should be changed.  Because this



idea that CRI is obligated to make the payments past the



date of the order and is obligated to pay $1.75 for which



amounts haven't already been paid sure sounds like affixing



of liability without regard to whatever the counterclaims



are.  



Next, Mr. Munson has repeatedly said, Look,



whether it's $1.75 or $1.42.  I'll just point out to the



Court that it's not $1.42, it's 62.5 cents.  And so it's a



significant difference, $1.75 is absolutely not correct.



It's either at 62.5 cents or $1.25.  But if there is a



liability finding against Mr. -- against CRI a jury will



have to decide what is the appropriate amount.  Is it the



amount that plaintiffs have judicially admitted to, which is



$1.45 on a very, very small amount of tourniquets or $1.25



on absolutely the overwhelming majority of tourniquets, or



is it actually 62.5 cents.
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I wrote down when Mr. Munson said that the order



states what the obli -- and this was the quote I wrote down,



What the obligations are created in 2005.  But when it says



"is obligated to pay," that's not what the obligations are



that's created in 2005, those are the obligations today.



And so I think that provides further support that this



language is at best confusing.



On the issue that Mr. Munson raised with respect



to third-party beneficiary, respectfully, to Mr. Munson,



he's wrong about the law on third-party beneficiaries.  He



hasn't cited any law about third-party beneficiaries.  We



brought Your Honor the restatement about how beneficiaries



worked.  That fact of the matter is nobody gets the benefit



of the contract while breaching the contract.  That's a very



basic tenet of contract law.  You don't get the benefit of a



contract, if you don't abide by the contract.  And that



applies to third parties as well as it applies --



third-party beneficiaries as well as it applies to the



signatories to the contract.  



Mr. Munson then said, and I wrote this down too,



"He doesn't have to comply with the contract, he just



doesn't get the benefit of it."  Well, I wholeheartedly



agree with that.  Mr. Cedrone can decide as he did decide to



not comply with the contract but then he doesn't get the



benefit of it. 
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So, Your Honor, I think when we try this case,



what you're going to see is that the evidence is going to



show that Mr. Cedrone breached the contract and so the issue



of the termination letter becomes irrelevant because at the



moment that Mr. Cedrone breached the contract, he was no



longer entitled to any commissions under the contract and



CRI was excused from any further performance under the



contract.  And that's how the law works.  



And so there are, if that's correct that



Mr. Cedrone breached the contract, there are no future



damages.  And so when the order says, "Was and is obligated



past the date of this order," that's absolutely not going to



be correct if and when a jury decides that Cedrone has



breached the agreement.



And those conclude my arguments unless you have



any questions, Your Honor.



THE COURT:  Mr. Munson?



MR. MUNSON:  Your Honor, I have nothing to add. 



THE COURT:  Okay.  Give me just a moment, if you



would.  I have some questions and either or both of you can



respond.  All right.



I did not view and still do not view that my



ruling was a conclusion of the case.  And I use that term



"conclusion of the case" because I feel there are



counterclaims that are out there, there are issues, other
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issues that the plaintiff has raised that affects the



outcome of this case.



I do not view my ruling as being as substantial as



maybe plaintiff has said outside of this courtroom to



defendant, nor do I view it as fatal as defendant comes into



court and argues to this Court and then claims as though



it's not that fatal.  



I don't -- I feel as if I'm hearing the two



extremes.  And, again, I apologize if my tone is too low,



I'll tone it down.  I'm trying to be helpful, to me, as well



as to y'all.  So I'm -- I want to be -- I want to be, for a



lack of a better word, I want to be helpful.  I want to be



of assistance to both sides in moving this case forward and



to y'all representing your client based upon what's been



given to me.  



I am still of the opinion that on the issue that I



addressed in the order that I'm comfortable with, I'm



confident of based upon what I perceived that issue to be



and what my ruling what I read it to be.  I do not read my



ruling as being, as much as maybe Mr. Munson would want it



to be, and maybe I would want it to be from a management



standpoint of a trial, I don't see it as being that it



terminates the counterclaims and brings those to some type



of conclusion.  At best I see that my ruling has defined a



very narrow issue in this case that would relate to the
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counterclaims.  



Now, I use that word "minor," because I've not



addressed the counterclaims yet, I've not decided those



issues.  And based upon the ability of both sides to



articulate this case, there's a lot of stuff I don't know



already, you know.  I'm sure that I'll find out at some



point.  



I just don't see my ruling as being as fatal as



what I'm hearing from the defendants and maybe Mr. Munson



said that, you know, that, Oh, you're never going to --



you're side -- you're already burned at the stake with this



order, maybe he said that, but I don't read it that way.



I also don't read my ruling as being that on this



dollar amount that it is a dollar amount that is set in



stone to the position -- and when I read those emails that



went back and forth between the two parties -- the reason I



didn't respond is that I never ruled that a judgment was



going to be entered as a result of this ruling.  Because if



I had the proper process would be I'd have to contact the



Clerk of Court and I've got to fill out the proper forms and



I've got to actually create a document that then enters a



judgment.  



I did not -- I've never read this order of being



that.  And so I stayed silent because I thought it was a



nonissue, so I let y'all, the two sides, deal with it



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    65



because y'all know your case better than I do and y'all are



dealing with a hundred-thousand issues and, you know, so the



only issue -- I only get involved on what I perceive is



issues that I'm required to get involved with, I didn't



address those emails. 



What I -- so in my mind what my intent was in



ruling as I did on an issue that I perceived was a singular



issues, that was -- I was told I want -- y'all -- we --



Judge, we want you to take a look at this, we want you to



rule on this, that I looked at as that through, not



blinders, but sort of I zeroed in on that issue, the



ambiguity or lack of ambiguity and made that determination



and tried to issue that ruling in a way that assisted the



parties in moving this case along.  



It could be in the way that I read my ruling, and



my intent, it could be that those numbers become important



at some point in the future of this litigation as a basis of



saying something important.  That might then lead to



assistance to the parties in making some mathematical



calculation.  But by no means was it an order that somehow



would have excluded the argument that, well, even though the



unambiguous part in the contract that the Judge had ruled



upon says that you're supposed to get "X" amount of dollars



per tourniquet.  Well, that doesn't mean that you get that



money, because you did certain that then violated this
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contract, or you did certain things that negated that, or



there were things that took place outside of the development



of this product.  That then says, you know, Judge ruled this



way still could come out to be some zero.  That was my



intent and that was how I viewed my ruling.



I have no idea of what my words are any help to



anybody and I don't know how I would articulate that or



express that in a written order of clarity or amendment or



modification but that's my -- that was my intent in the way



that I issued this ruling.  



Do y'all have any questions or anything?



MR. MARTIN:  Could I make a suggestion, Your



Honor?



THE COURT:  Sure.



MR. MARTIN:  I think this would be my respectful



request, I've heard what you've just said, I would ask that



because I think I certainly understand what you said about



your intent, but I also read the words and, like, if we were



going to take those words and put them in a jury



instruction, which I would think that might be suggested at



some point down the road, that the jury might read it and



they might think, Well, what am I to do here because CRI was



and is obligated yada, yada, yada.  And so I understand Your



Honor doesn't want to do that.  My suggestion might be to



consider vacating the order and then giving an instruction
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to the jury about the part that you believe is unambiguous.  



So, for example, we can deal with this later, if



we're at the jury charge where you say culmination does



not -- whatever, doesn't eliminate the commission



obligation, for example.  But I think, as Your Honor has



pointed out, we're going to have questions about exactly how



does this case gets tried.  And if our counterclaims -- if



our counterclaims survive the motions from Tuesday and if



we're -- and/or we're moving forward on, for example, the



breach of the covenant of good faith and fair dealing, and



the jury is going to be asked to decide those issues and we



should have -- we shouldn't be burdened by something that



might not be clear.



The other idea would be, you know, because I do



believe that there are other parts of that language that the



jury is going to have to look at.  For example, was the --



what about the account?  Was the account still there?  Was



the project still continuing?  That we deal with it either



after all of the other dispositive motions have been heard



or we deal with it, you know, in the pretrial conference or



something like that.  



That's my suggestion Your Honor, respectfully.



THE COURT:  Okay.  I promise, I'm not going to



throw flames.  I do appreciate your suggestion, okay.  But



why -- but -- okay.  
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If I do that, why was I asked to do this in the



first place by the parties?  It's a rhetorical question, I'm



sorry, it's sounding that I'm throwing flames and I



apologize.  



MR. MARTIN:  I don't take offense.



THE COURT:  Okay.  No, I apologize.  



I mean, I would consider that, but there's so much



water that has gone under this bridge already in this



litigation.  And we did so much -- and I say "we," I did so



much work, I feel like I did so much work, in doing what the



parties wanted me to do in addressing this issue and put --



then it all becomes for nought, you know.



I mean, if you talk to Mr. Munson and y'all come



up with a better plan, you know, let me know, I'm more than



happy to consider a better plan, but this is -- this --



this...



Okay.  Let me make myself clear.  My comments are



directed toward your suggestion that I withdraw the order



and the remedy is being simply charge the jury.  I'm not a



big fan of that because of everything that's already



transpired in this case.  



You know, one of the purposes that I maybe



articulated earlier, one of the purposes that I've used



summary judgment, I think appellate courts have said, judge,



as trial judges that use summary judgment like this, is to
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help clarify these issues as the trial approaches and you



get to a jury.  So that's what -- that's what we're doing.



This was a summary judgment.  So I'm not a fan of that.



But, Mr. Munson, if y'all agree to it and think that would



be beneficial, I'll be more than happy to consider it.



MR. MUNSON:  We're not going to agree to that,



Your Honor.



THE COURT:  Well, you don't know.  Y'all might go



out in the hallway and something might come up, you know.



MR. MARTIN:  Oh, sorry, I didn't mean to -- 



THE COURT:  No, go ahead.  



MR. MARTIN:  Well, I might just -- Your Honor, of



course, knows this, the only things that have happened since



Your Honor's preliminary, were -- there was a failed



mediation.  I got involved, tried to get it resolved I



couldn't.  I...



THE COURT:  Well, I hope you don't stop on that



last part.



MR. MARTIN:  I won't.  However, it takes two to



tango.  The order was entered and the depo was taken.



That's it.  So the point being, time has passed.  But



unfortunately in some ways not a lot has transpired with



respect to the case based on your order other than we



weren't able to get the case resolved and I took



Mr. Cedrone's depos -- depo and now here we are.  And so I
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don't know what the best way is to deal with it, but we'll



march on. 



THE COURT:  Well, I welcome to the case.  I



appreciate your involvement.  I've enjoyed very much meeting



both of you and it's a pleasure and a privilege to have you



both in the court as well as any time Mr. Munson shows up.  



But my point was not what's happened since the



order, but what's transpired before the order was issued.



That's where a lot of my view of, you know, a lot of things



have already transpired in this case that led to this



court's involvement and we went through this process.  My



comment meant prior to the order not subsequent, but I do



appreciate all of everybody's efforts subsequent to the



order as well.  



So do y'all want to go in the back and have a talk



off the record or are we finished?



MR. MUNSON:  Well, we can have a talk, Your Honor,



but I'm not in the position to have authority for anybody to



make anything -- 



THE COURT:  Well, I'm not asking.



MR. MARTIN:  I think we're finished.  



THE COURT:  Okay.  We wouldn't go in the back for



a settlement discussion, no.  



MR. MARTIN:  We -- I think we should, we, we...



THE COURT:  No, not just we as in -- no, we as it
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would be everybody.



MR. MARTIN:  Yes.



THE COURT:  I'll tell you what, let's conclude the



hearing and let's go off the record.



END OF REQUESTED HEARING 
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Thank you,
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Jones <cjones@johnbwhitelaw.com>; Marghretta Shisko
<mshisko@johnbwhitelaw.com>; Griffin Lynch
<glynch@johnbwhitelaw.com>; John B. White, Jr.
<Jwhite@johnbwhitelaw.com>; Harrill, Paul
<PHarrill@burr.com>; Nicole Rice
<nrice@johnbwhitelaw.com>; Oken, Melissa
<MOken@burr.com>
Subject: No. 2019-CP-46-00051, Daniel P. Cedrone v.
Composite Resources, Inc. (No. 2023-001103 in the South
Carolina Court of Appeals)


 


Ms. Weaver,


 


I represent the Defendant/Appellant Composite Resources,
Inc. (“CRI”) in the above-referenced trial and appellate
causes. I have copied my co-counsel hereon.


 


On July 7, 2023, CRI timely perfected an appeal from a
summary judgment in Cause No. 2019-CP-00051. On July
11, 2023, the South Carolina Court of Appeals assigned the
appeal Cause No. 2023-001103.


 


We are in the process of confirming we have all the
necessary transcripts in completed/final form for purposes of
the appeal. In that process, we have determined that the
transcript for the January 20, 2023 proceedings (attached
hereto for your convenience) contains multiple references to
“inaudible” portions of the proceedings that were not
transcribed as a result of “remote platform interruption and
audio interference throughout the hearing.”


 


As you may recall, we initially requested a transcript of the
January 20 proceedings on an expedited/rush basis.
Accordingly, CRI respectfully requests that the court
reporter undertake another effort to discern and transcribe
those portions of the proceedings that are currently
demarcated as “inaudible” in the attached transcript. Please
let us know if you need any further information from us or
we can be helpful to you in undertaking this effort.
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Thank you,
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