STATE OF SOUTH CAROLINA Aug 07207
In the Court of Appeal
ppeals SC Court of Appeals

Appeal from Lexington County
Court of General Sessions

The Honorable Walton J. McLeod, IV, Circuit Court Judge

THE STATE,
Respondent,

GREGORIO M. LEON,
Appellant.

Appellate Case No. 2023-001101

MOTION TO DISMISS APPEAL
BASED ON DEATH OF THE APPELLANT

Respondent respectfully moves to dismiss the above captioned direct appeal due to the
death of the appellant. In support of its motion, Respondent would respectfully show the court:

1. On July 6, 2023, the Honorable Walton J. McLeod, IV, imposed a thirty (30) year
sentence following Appellant’s conviction for murder. On July 10, 2023, Appellant served and
filed a notice of intent to appeal. The timely service of the notice of appeal transferred
jurisdiction over the matter to the appellate court. See Rule 205, SCACR (“Upon service of the
notice of appeal, the appellate court shall have exclusive jurisdiction over the appeal”); Rule 203
(b)(2), SCACR (setting the time to appeal as 10 days from imposition of sentence). Hence, the
appeal is currently pending. (See Appellate Case No. 2023-001101).

2. According to information provided by the South Carolina Department of

Corrections, Appellant died on July 15, 2023. (Attachment 1).



3. An appellant’s death during the pendency of his appeal from a criminal conviction
“abates that appeal and constitutes grounds for its dismissal.” State v. Anderson, 281 S.C. 198,
199, 314 S.E.2d 597, 597 (1984). The abatement addresses only the appeal; thus, the conviction
remains in place. State v. Bixby, 397 S.C. 154, 723 S.E.2d 841 (2011).

4, Respondent has consulted with counsel for Appellant, Jack B. Swerling, Esq., via
email communication, and is informed by response email from his office that Mr. Swerling

consents to this motion.

THEREFORE, for all the foregoing reasons, Respondent respectfully requests that the

appeal be dismissed due to Appellant’s death.

Respectfully Submitted,

ALAN WILSON
Attorney General

DONALD J. ZELENKA
Deputy Attorney General

MELODY J. BROWN
Senior Assistant Deputy Attorney General
S.C. Bar No: 14244

Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-6305

MELODY J. BROWN
ATTORNEYS FOR RESPONDENT

August 7, 2023.
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STATE OF SOUTH CAROLINA Aug 072023
IN THE COURT OF APPEALS
SC Court of Appeals

Appeal from Lexington County
The Honorable Walton J. McLeod, IV, Circuit Court Judge

Appellate Case No. 2023-001101

THE STATE,

Respondent,
Vs.

GREGORIO M. LEON,
Appellant.

CERTIFICATE OF SERVICE

I, Angela Brown, am an employee of the Respondent, hereby certify that as per the March
20, 2020 Order of the Chief Justice, the Motion to Dismiss Appeal Based on Death of the
Appellant, and Certificate of Service has been forwarded to Appellant’s counsel, Jack B. Swerling,
Esquire via email today, August 7, 2023 to jackswerling@gmail.com.

I further certify that all parties required by Rule to be served have been served.

This 7* day of August, 2023.

s/ Angela Brown

Angela Brown
Legal Assistant to Melody J. Brown
Senior Assistant Deputy Attorney General



