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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

THE CALLAWASSIE ISLAND
MEMBERS CLUB. INC.,

Plaintiff,
VS,

GREGORY L. MARTIN and
REBECCA L. MARTIN,

Defendants.

) IN THE COURT OF COMMON PLEAS

)
) CIVILACTION NO: 2012-CP-07-03}28

This matter comes before the Court upon motion of the Plaintiff, The

Callawassie Island Members Club, Inc. (“CIMC), seeking a dismissal of certain

counterclaims asserted by the Defendants. The Defendants, 'by way of an

Amended Answer and Counterclaims, assert claims premised upon a breach of

contract, negligent misrepresentation, breach of fiduciary duty, and violations of

S.C. Code Ann. §§33-31-610, -611, -620, and -621.

CIMC filed a motion to dismiss or alternatively, for judgment on the

pleadings, as to the counterclaims premised upon an alleged breach of fiduciary

duty and violations of S.C. Code Anh. §§33-31-610, -611, -620, and -621. These

claims are designated within the relevant pleadings as the second, third, - fifth,

and sixth causes of action.
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The instant action was initially commenced by CIMC to recover dues,
fees, and other funds it élleges the Defendants owe as members to CIMC'. The
Defendants, in responding to the claim, have challenged the authority of CIMC tq
continue to assess dues, and have challenged other actions taken by CIMC upon
the grounds that CIMC lacked authority to take the contested action. The basic
contentions by the Defendants are that CIMC was taking action outside its
authority, or that CIMC breached its fiduciary duty to the Defendants.

In South Carolina, a breach of fiduciary duty claim against a corporation is
typically a derivative claim. The Court of Appeals has recognized that “[tlhe
fiduciary obligation of dominant or controlling sfockholders or directors is

ordinarily enforceable through a shareholder derivative action.” Brown v. Stewart,

348 S.C. 33, 49, 557 S.E.2d 676, 684 (Ct. App. 2001). Brown teaches that a

breach of fiduciary claim must be enforced derivatively. Brown at 49, 557 S.E.2d
at 684. |

South Carolina Code §33-31-304 mandates that any action premised
upon the contention that a nonprofit corporation was pursuing actions outside its
authority must be brought\as a derivative action. Additiénally, derivative actions
against nonprofit corporations are permitted by S.C. Code Ann. §33-31-630, as
long as th‘e claim is asserted in accordance with the relevant Rules of Civil

Procedure. Rule 23(b)(1), SCRCP, establishes the requirements for a derivative

action:

! For the sake of brevity, any reference to “dues” shall be considered to include
all monies sought by CIMC.
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In a derivative action brought by one or more shareholders or
members to enforce a right of a corporation or of an unincorporated
association, the corporation or association having failed to enforce
a right which may properly be asserted by it, the complaint shall be
verified and shall allege that the plaintiff was a shareholder or
member at the time of the transaction of which he complains or that
his share or membership thereafter devolved on him by operation
of law. The complaint shall also allege with particularity the efforts,
if any, made by the plaintiff to obtain the action he desires from the
directors or comparable authority and, if necessary, from the
shareholders or members, and the reasons for his failure to obtain
the action or for not making the effort. The derivative action may not
be maintained if it appears that the plaintiff does not fairly and
adequately represent the interests of the shareholders or members.
similarly situated in enforcing the right of the corporation or
association. .

The Defendants’ breach of fiduciary duty claim, which, under Brown, must
be asserted aé a derivative action, fails to meet the specific pleading
requirements of Rule 23. Moreover, the Defendants’ Amended Answer and
Counterclaims is not a verified pleading. Therefore, these counterclaims are
fatally deféctivé and musf be dismissed. See Clearwater Trust v. Bunting, 367
S.C. 340, 626 S.E.2d 334 (2006) ("A derivative action that does not meet the
pleading requirements of Rule 23(b)(1), SCRCP, is properly dismissea pursuant
to Rule 12(b)(6).”) (Quoting Carolina First Corp. v. Whittle, 343 S.C. 176, 539

S.E.2d 402 (Ct.App.2000)).

Moreovef, the Defendants’ contention that they are entitled to assert the

claims directly is unavailing. In support of this position, the Defendants rely upon .-

Brown and the official comment to §33-31-304. However, Brown does not stand
for such a proposition in this instance, because the Non-Profit Corporations Act
explicitly limits challenges to corporate authority to claims which are asserted

derivatively. Conversely, the Business Corporations Act does authorize direct
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claims, which is discussed in Brown. Finally, the Official Comment to §-304
cannot be construed as support for this argument, because under established
South Carolina case law, as well as the specific South Carolina Reporters
Comments (which takes into account South Carolina precedent), the claims the
Defendants attempt to make must be asserted derivatively.

The Défendants further argue that CIMC’s motion to dismiss should not
result in striking of statutory defenses. This Court agrees, but notes that such
defenses are not properly pled. Therefore, this Court requires the Defendants to
amend their pleading, within 30 days of this Order, to properly. assert such
defenses. A failure to amend will result in the defenses being stricken.

CONCLUSION

Following a full review and considération of the relevant pleadings, case
law, and arguments of counsel, this Court finds that the Defendants’
counterclaims, designated as their second, third, fifth, and sixth causes of action,
must be dismissed as a matter of law. However, the Defendants may, within 30
days of the date of this Ofder, file a Second Amended Answer, and properly
piead the statutory defénses which are alleged in those portions of the Amended
Answer and Counterclaims. A failure to do so shall result in those defenses being
stricken.

IT 1S SO ORDERED!

By:

Carmen T. Mullen
Judge, Fourteenth Judicial Circuit

Beaufeft, South Carolina
Japtary , 2014,

i

Martin ROA 7




STATE OF SOUTH CAROLINA | JIN FHE.GOURT OF COMMON PLEAS
FOR THE FOURTEENIBH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT CIVIL ACTION NO. 2012-CP-07-03218
THE CALLAWASSIE ISLAND |
MEMBERS CLUB, INC..

Plaintiff,
v, ORDER DENYING DEFENDANTS' MOTION
FOR RECONSIDERATION AND AFFIRMING
SUMMARY: JUDGMENT AGAINST

GREGORY L. MARTIN and
REBECCA L. MARTIN,

)
H
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

THIS MATTER came before the Court upon thé motion of Defendants, Gregory L.
Martin and Rebecca L. Martin, for reconsideration of the order granting summary judgment
as agaihst Defendant Gregory L. Martin fited July 7, 2014. Present before the Court on
Monday, November 2, 2014, were Stephen P. Hughes, Esquire and Stacey S. Collins,
Esquire, attorneys for the Plaintiff, The Callawassie Island Membérs Club, Vlnc, (“CIMC" or
alternatively the “Club") and lan S. Ford, Esquire and Neil D. Thomson, Esquire, attorneys
for the Defendants.

Based on the motion, the memoranda filed by the re.spective.parties‘ the arguments .
of counsel and a reading of the relevant governing documents, the Court makes the
following findings of fact: o

The gbveming docurnénts, from the time the membership was initially acquired,
clearly and unambiguously imposed a duty bn members to remain in'good standing until

their membership reissued. As there is no question of fact regarding the imérpretation,
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legality or applicability of this obligation, the prior Order Granting Partial Summary
Judgment in Favor of Plaintiff Against Gregory L. Martin is hereby affirmed and all prior
findings of fact set forth therein are incorporated herein by'reference.

As for CIMC’s authérity to collect its attorlweys‘ fees, which was raised for the first
time at the hearing for reconsideration, Section 15.3.5 of the General Club Rules’ states
that "[i]f the Club commences any legal action to collect any amount owe‘d, or to enforce
the liability of a Member to the Club, the Member shall also be liable for all costs and
expenses of the legal action, including without Iimitationl reasonable attorneys’ fees
required in connection with appellate proceedings.” Similarly, Section 15.3.4 authorizes

the collection of attorneys’' fees “incurred by the Club incident to the collection of such

Charges, or enforcement of such lien, whether or not legal proceedings"are'initiated |
(emphasis added).” The Court notes that the Club's governing documénts (ffon{ 1994
forward) consistently allowed the Board"of Directors, to establish and determine the
amount of "dues, fees and charges” under its By-laws.* Thé Board also maihtained the
exclusive authority “to determine the interpretation or construction of these By-laws or any
parts thereof, which may be in conﬂid or of doubtful meaning, and their decisions shall be
final and conclusive.™ From the Complaint and Affidavits filed in this case, it is clear thaf
the Club has consistently interpreted the term "Charges" to include attorneys’ fees in_curred
in actions to collect for unpaid dues. Based on the foregoing, the award of attorneys’ fees

is likewise affirmed.

‘Dated January 1, 2014 and currently in force,

‘Section 15.3.4, General Club Rules, January 1, 2014; see also Article 11, By-laws; January 1, 2014 and
Article Xtll), By-laws attached as Exhibit “B” to the 1994 Plan for the Offering of Memberships.

*Article VI(2)(f), By-laws attached as Exhibit “B” to the 1994 Pian for the Offering of Memberships and
Article 6.2(e), By-laws dated January 1, 2014,

Articte 6.5, By-laws dated January 1, 2014; and also, Article VI, Section 9, By-laws attached as Exhibit "B"
10 the 1994 Plan for the Offering of Memberships.

3
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CIMC has leave to renew its motion for summary judgment as to Defendant
Rebecca L. Martin and if such motion bé filed and adequate hotice given, said métion may
be heard before me at my next term of court in Beaufort County.

NOW, THEREFORE, itis hereby ordered, adjudged and decreed that the prior Order
VGraminvg Summary Judgmént Against Gregory L. Martin, in the amount of Thirty-three |
Thousand ThreeMHundred and 11/100 ($33,300.11) Dollars as of May 9, 2014 plus
reasonable attorneys’ fees and costs of Eight Thousand Six Hundred Thirty and 13/100
($8,630.13) Dollars, for a grand total of For’(y;One Thousand Nine Hundred Thirty and‘ 24/100
(.$41,930;24) Dollars® is hereby re-affirmed and al! findings of fact co»ntained therein are.
likewise re-affirmed. |

ANDIT IS SO ORDERED.

e .

- J.ERNEST KINARD, JR.
Presiding Judge

o Comden . South Carolina
S, 2014,

Decomiay

*This judgrnent does not include any dues, fees, assessments or other charges levied by the Plaintiff after April 30,
2014, which must be the subject of a subsequent action.

3
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT 2ty 2k 2§7 IBAGTION NO: 2012- CP-07-03218

THE CALLAWASSIE ISLAND MEMBERS )

)
CLUB, INC., )
)
Plaintiff, ) o
' ) 'ORDER GRANTING SUMMARY
VSs. . ) JUDGMENT IN FAVOR OF .
o ) PLAINTIFF AGAINST GREGORY
GREGORY L. MARTIN and REBECCAL. ) L. MARTIN.
MARTIN, )
)
Defendants. )

THIS MATTER came before the Court upon the motion of the Plaintiff, Thé
Callawassie Island Members Club, Inc. (“CIMC"), for summary judgment against the
Defendants, Gregory Martin and Rebecca Martin, Present before the Court on Monday,
May 19, 2014, were Ehrick K. Haight, Jr., Esquire and William T. Young i1, Esquire, '
Attomneys for the Plaintiff, and Brian D. McDaniel, Esquire, Attorney for the Defendants. |

Defendant Rebecca L. Martin claims she signed the relevant membershrp
documents in her capacity as spouse only and not as an applicant and/or purchaser in her
own rightz as additional diécovery may be warranted with respect to this issue, this Court ’
denies Plaintiff's mo{ion for éurhmary judgment with respect to Mrs. Martin at this time
pending the completion of additional diécovery, with leave td reﬁie.

This is a breach of contract action for ind_ebtedness owed by the Defendants arising
from his membership in CIMC. The Plaintiff's motion, made pursuant to Rule 56, SCRCP,
is based upon the bleadings, including the verified Complaint, Plaintiffs Memorandum in

Support of Motion for Summary Judgment, the relevant governing documents (as cited
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therein), the Affidavits of Jeff Spencer, the Affidavits of Ehrick K. Haight, Jr. and the law
applicable to the case. Defendants subrﬁitted a Memorandum in Opposition to Plaintiff's
motion and .tendered an Afﬁdavit in support bf his position. As this Court declines to
grant Summary Judgment as against Defendant Rebecﬁa L. Martin at this time, the
following shall apply only to DefendénfGregory L. Martin (hereinafter, "Defendant”).
Summary Judgment is appropriate where there is no genuine issue of material
fact and itis clear the movmg party is entitled to a }udgment as a matter of law. Hancock

Inc., 381 S.C. 326, 673 S.E. 2d 801 (2009), Rule 56

v. Mid-South. Management Co.._
_ (c), SCRCP.

Defendant argﬁes that his membership was or should have been suspénded or
terminated and that ‘he should have been expelled because of non-payment under thé
terms of the General Club Rules dated August 8, 2001, and other documents. Whether-
this is true or not is irrelevant. It is clear under all of the relevant documents, from the time
Defendant initially acquired his membership until the present, tha{ the obligation to remain
a member in good‘ standing and pay dues, fees, assessments and ott:{er charges
continues until the membership is re-issued to a new member. Moreover, this continuing
obligation is consistent with S.C. Code Ann. §33-31»621 (&) (2006) which specifically
recognizes a corporatton s right to impose obhgatlons on its members beyond termination
of the membership as follows: “A member who has been expelled or suspended may be
liable fo the corporation for dues, assessménts, or fees as a result of obligations incurred
or commitments made before expulsibn or sﬁspension."

By applying for a membefship and ﬁurchasing same, Defendant became

- contractually bound by the 1994 Plan for the Offering of Memberships and the; Exhibits

thereto, which included the By-laws and the General Club Rules (collectively, the “1994

Plan”) . Reading these documents as a whole and giving them their plain and ordinary

2
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room for contrary interpretation:

An equity member who has resigned from: the. Club -will be obligated to
continue to pay dues and food and beverage minimums tothe Club untif
his or her equity membership is reissued {emphasis added) by the Club.
(Plani for the Offering- of Meémberships, April 1, 1994, Rev. July, 1994;
*Payment of Dues by Resigned Equity Member’, Page 9, in force at the
time Defendant acquired Membership).

An Equity Member who is on the waiting list to sell his/her Membership will
be obligated to continue to pay to the Club all. Charges associated with
his/her Membership until hisfher Equity Membership is reissued by the
Club. (Plan for the Offering of Membership, July 1, 2013, Sec. 6.11(a)
“Payment of Dues and Charges By Resigned Members’, currently in
force).

Any equity member may resign from the Club by giving written notice to
the Secretary. Dues, fees and charges shall accrue against the resigned
equity:membership until:the:résigned equity membership is reissued
(emphasis added) byt ub. (By-Laws, Callawassie Island Club, 9(a),

: pg:;-.BefI-«"I.,_f in'forceat the time Defendant acquired Membership).

Any member may terminate membership in the Club by delivering to the
Secretary written notice of termination in accordance with the By-Laws.
Notwithstanding termination, the member shall remain liable for any
unpaid club account, membership dues and charges (including food
and beverage minimums). (Callawassie Island Club General Club Rules
“Suspension and Termination of Membership, page C-3, in force at the
time Defendant acquired Membership).

-Notwithstanding such resignation, the Member shall remain liable for all

Charges until the Membership is re-issued (emphasis added). If the
Member does not resign at the request of the Board, the Member may be
expelled by the Board. (Section 16.4 “Requested Resignation”, The
Callawassie Island Members Club, inc. General Club Rules, Effective
January 1, 2014, currently in force). '

Notwithstanding such expulsion, the Member shall remain liable for all
Charges until the Membership is re-issued (emphasis added). (Section
16.5 “Expulsion”, The Callawassie Island Members Club, Inc. General Club
Rules, Effective January 1, 2014, currently in force). '

meanings, the Defendant’s ob!igation'to pay dues, fees and assessments until such time

as his membership re-issues is clear and unambiguous. The following excerpts leave no
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Although Defendant initially entered into these contractual obligations with the
Callawassie Island Club, Inc. (“CIC”), Plaintiff has .thé rightbto enforce those obligations.
" Plaintiff's acquisition of the club assets was contemplated by the 1994 Plan; was voted
upon and approved by the membership (of \A:;hiCh Defendant was a part); and the
transaction was closed in 2001. Thereafter, Defendant continued to use the club
amenities; paid dues, fees and assessments to CIMC; and was issued a membership
certiﬁcate‘ evidencing his membership in CIMC. As the obligation to pay dues, fees and
-assessments until his membership was re-issued was evident in the 1994 Plan, which
was in' effect at the time he acquired his membership, Defendant's contention that the
Plaintiff méy have later failed to properly notice and/or meet the voting requirements for
sUbsequenfarhendments is irrelevant. |
Defendant asserts that variéus representations and warranties were made by CIC
that contradict the plain reading of the governing documents. CIC is not a party to. this
action. Moreovér, even if such representations or warranties were méde by CIC, they-
would not avail Defendant as a defense to this action. The 1994 Plan exhorts prospective
members to “carefully read all of the attached documents and...consider seeking
professional advice to evaluate these documents.” It further cautio‘ns that “no persbn has
been authorized to give any information or make any representation not contained within
[the 1‘994 Plan] and, if given or made, such information or repregentation must not be
relied upon as having been authorized.by the Partnership or the Club.” The 1994 Plan
makes clear that membership is for recreational purposes only, and that no member
should view his nﬂembership as an investment or expect to derive any economic profit

from _club membership.
Plaintiff neither owned nor controlled the club assets at the time Defendant

purchased his membership in February of 2001. Defendant, therefore, cannot establish

4
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the essential elementé for. a negligent misrepresentation claim, namely, 1) a false
representation made by CIMC to the Member; 2) a pecuniary interest by CIMC in making
the statement; 3) a duty of care owed by CIMC to see that truthful inforniaﬁon was
communicated to the Member; 4) a breach of the duty owed by CIMC by failing to exercise
dué care; 5) justifiable reliance on the representation; and 6) pecuniary loss as a direct
and proximate resuit of reliance on the representation; as agains{ this Plaintiff. Hurst v.
Sandy, 329 S.C. 471, 494 S.E.2d 847 (Ct. App. 1997).

Defendant points to S.C. Code Ann. §33-31-620(a), of the South Carolina Nonprofit
Corpo‘rations Act (the "Act’), for the probosition tﬁat imposing liability for continuing :
" obligations following resignation is statutorily prohibited. The Defendant’s argument
ignores subpart (b) to that section, which specifically o'b!igates a resigning member to meet
any obligations incurred or commitments made before the resignation. Likewise §33-31-
621 reinforces the notion that members. who are terminated br expelled remain liable for
obligations or commitments made while members. ‘The»ofﬁcial comment to both sections
makes clear that members are to be 'he_ld accotritable for previbusly agreed-upon
continuing obligations, even beyond resignatipn. Defendant agreéd to be bound by the
1994 Plan, including the By-laws and General Club Rules attached thereto, all of which
unambiguously and consistently obiligate him to pay dues until his membership reissues.
Furthermore, this Court can find no violation of the_statutory provisions relied upon by
rDefendant.

Defendant, in further opposition to the summary judgment motion at issue,
aééérts that granting the motion is inappropriate because discovery has not yet been
completed. However, a party opposing summary judgment on this- basis “must

demonstrate the likelihood thét further discovery will uncover additional relevant
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evidence and that the party is ‘not merely engaged ina fshmg expedition.” Dawkins v.

F;elds 354 S.C. 58, 69, 580 S. E 2d 433, 439 (2003) (Quotmg Bauqhman v. American

Tel. and Tel. Co., 306 S.C. 101, 112, 410 S.E.2d 537, 544 (1991)). Moreover, a failure

of proof on an essential element of a claim renders all other facts immaterial. See Gauld

v. O'Shatgnessy Realty Co., 380 S.C. 548, 671 S.E.2d 789 (Ct. App. 2008). Defendant

’ has failed to deménstr’ate the likelihood that further discovery will uncover additional
relevant evidence. Consequently, Defendant’s argument must be réjected.
In the case at bar, CIMC’s claim is premised, upbn a breach of contraéf. Because
this. Court has determined that the agreement between the parties is unambiguous, |
extrinsic evidence is inadmissible to determine the intent of the parties. See Watte"rs'v_.

Summey Building Systems; Inc., 311 S.C. 507, 509, 429 S.E.2d 854, 856 (Ct. App.

1993). (*The construction of an unambiguous deed is a question of law, not fact. The
terms of such a deed may not be varied or contradicted by evidence drawn from
sources other than the deed itself....Extrinsic evidence is admissible to resolve
ambiguities but not to creaté them where none exist.”). Accordingly, because Defendant
would not be able to introduce any evidence beyond the contents of the documents at
issue, any further discovery is unnecessary, superfluous, and would not de:feat CIMC’s
motion for summéry judgment. Likewise, Defendant’s position on ongoing discovery
also fails with regards to his c_ountefc!aims. Defendant’'s claim for negligent
misrepresentation fails as a matter of law because CIMC was ‘not in control of the club
assets at tHe time Defendant uﬁdertook his obligation. The .instant matter presents a
classic example df a failure of proof on an-. essential elehent, as it is impossible for

CIMC to have made any representation to Defendant, relating to joining the Club, prior
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to CIMC acquiring control of the Club. Therefore, further disco?ery is unnecessary, as
.Defendant cannot satisfy an essential element of this claim.

The only remaining counterclaim relates to an accounting requested -by
Defendant. Defendant has presented no evidence to contradict the billing records
submitted by CIMC. Furthermoré, because this Court has determined that the
agfeement unambiguously requires Defendant to remain liable for payment until his
membership' is transferred, this Court must also find that Defendant cannot demonstrate
any right to an acéounﬁng, and grants summary judgment in favor of CIMC.

Based upon the foregoing, this Court finds the Plaintiff has established as a
matter of law that pursuant tQ the terms and conditions of thé 1994 Plan, the By-laws and
General Club Rules (and all subsequent amendments thereto), that there is an uﬁpaid
balance due and owing for dues, fees, assessments and other chérges,, including
 interest at the contract rate of one and one-half (1.5%) percent per month, for which the
Defendant is responsible. The Defendant has failed and refl;:sed: to make payment in full
for dues, assessments, ;l:nterest and other charges and the Defendant is indebted to the
Plaintiff in the amount of Thirty-Three Thousand Three Hundred and 11/100
($33,:300.1 1) Dollars as of May 9, 2014; plus reasonable attorneys' fee,sv and costs of
Eight Tﬁousand Six Hundred Thirty and 13/1 00 ($8,6$0.1_3) Dollars, as contemplated by
the 1994 Plan (and ali subsequeht amendments).

Based upon the pléadings, the relevant documents, and the affidavits submitted,
it appears tﬁat there is no genuine issue as tb the charges made on the account and the
liability of the Defendant: for thdse charges. Therefore, the Plaintiff is entitled to a
judgment against'the Defendant, as a matter of law, fof the Asum of Thirty-Three

Thousand Three Hundred and 11/100 ($33,300.11) Dollars as of May 9, '2014; plus
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reasonable attorneys' fees and costs of Eight Thousand Six Hundred Thirty and 13/100

($8,630.13) Dollars.

NOW, THEREFORE, it is Hereby ordered, adjudged and decreed that summary
judgment be entered for the Plaintiff, The Callawassie Island Members Club, Inc., and
against the Defendant, Gregory L. Martin, in the amount of Thirty-Three Thousand Three
Hundred and 11‘/1 00 ($33,300.11) Dollars vas of May 9, 2014"; plus reasonable attorneys’
fees and costs of Eight Thousand Six Hundred Thirty and 1.3/100 ($8,630.13) Dollérsz, ,
for a grénd total of Forty-One Thousand Nine Hundred Thirty and 24/100 ($41,930.24)
- Dollars.

AND IT IS SO ORDERED.

J. ERNEST KINARD; JR, . -
Presiding Judge

.- South Carolina

¥ 2014.

1 This judgment does not include any dues, fees, assessments-or other charges levied by the Plaintiff after

April 30, 2014, which must be thevsubjecl of a subsequent action.

2 The Court has considered the six factors set forth in Blumberg v. Nealco, Inc., 310 S.C. 492, 427 S.E2d 659
(1993) in determining the award of attomeys’ fees. These faclors are: (1) nature, extent, and difficulty of the legal
services rendered; (2) time and labor devoted to the case; (3) professional standing of counsel; {4) contingency of
compensation; (5) fee customarily charged in the locafity for similar services; and (6) beneficial resulls oblained.
The Callawassie Island Members Club, Inc.'s altomeys have had to drafl letters, documents and pleadings, locate
and review documentation, serve and respond to discovery, attend various hearings and perform other tasks in
pursuing this matter over a period of months. The time involved and anticipated appears reasonable. Counsel
have practiced in Beaufort County since 1987 and 2004 respectively and have experience in this type of lawsuit,
The hourly rates charged are reasonable for the locality and type of lawsuit.
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STATE OF SOUTH CAROLINA
IN THE COURT OF C‘OMM()N PLEAS
COUNTY OF BEAUFORT POURTE[* NTH JUDICIAL CIRCUIT
THIE CALLAWASSIE ISLAND, C.A. No.: 2012-CP-07-3218
MEMBERS CLUB, INC.

Plaintiff, ’ S
ORDER GRANTING DEFENDANTS’
vs. MOTIONS TO COMPEL DISCOVERY
GREGORY MARTIN and
REBECCA MARTIN

Defendants. &

» I

DATE OF HEARING S June 2,2014 - =

PRESIDING JUDGE : J. Ernest Kinard, Jr. 9

PLAINTIFFS” ATTORNEY X William T. Young: =
DEFENDANTS’ ATTORNEY - - Brian McD.uucl ‘

THIS MA"]TTER came before this Cou_r.t:vfm_' a motioiis hearing on the 2nd day of June
2014, in Beaufort County, South Carolina. '[‘hc.l--lcaring was held based on the Defendant’s
motion to compel discovery.

The Defendant ser—,vcd both fi’jt_errogmo_r:iés and Requests for Production upon the Plaintiff
on .IénuaxyC,.QO 14. Those discovery requests were not answered within thirty days. On April 15;
2014 the Defendants filed a motion to compel respénses. The. Plaintiff thercafter provi'dcd
responses (o the discovery. The Defendants conlend llia(jthve' responses provided fail to fully
respond ﬁnd are incomplete for the reasons sct forthbal thé hearing. Upon an itemized review of
the discovery sought and consideri_ng oral arguments on the discovery in question, this Court
makc.:‘s the following_ﬁ.ndings:

As (o Interrogatory #5 the Plaintiff will respond within 30 days with the scope of the

[nterrogatory being limited in timie to the last 3 years.
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As to Interrogatory # 8 the Plaintiff will promptly provide the requested information or
provide the Defendants with the information necessary for online access (o the information for.a
period of 30 days.

As to Interrogatory # 10 and Request for Production #3 the ,Pla‘i_'rij[iff shall provide the
Defendant with the membership file of the Defendant or access thereto within 30 days.

As (o Request for l’ljd(luttiOll # 7 the Plaintiff is directed (o turn over all such ;11znlc1tiz;ls
in the cuslody. or co.ntml'.of the Plain(iff. The P‘la'imiff is not, however, obligatcd o ,c,dl[e,cl such
communications from board inembérs, and any suqh effort to obtain the documents and
communications sought by the Defendants wox{ld be directed to suich board members.

The Plaintiff is directed to pro\'i:;ie-a privilege log as to any documents or materials
withheld pursuant to the attorney-client privilege.

THEREFORE, aftcr a hearing in this matter it is hereby ORDERED that;

‘The Defendants’ motion to compel is granted:as specified and limited above.

IT IS SO ORDERED.

Presiding Judge
Fourteenth Judicial Circuit

Beaufort, South Carolina
A June -—--»—_,—;‘é:—’ 2014

b
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
% FOR T 5 URTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT M7 9EP (;”lVltJA TIdN NO. 2012-CP-07-
) : .
THE CALLAWASSIE lSLAND B BRI o
MEMBERS CLUB, INC., Sy sy ;.;.,n RO
. ) . . . .
Plaintiff, )
) COMPLAINT
V. » ) (Non-Jury)
| )
GREGORY L. MARTIN and )
REBECCA L. MARTIN, )
)
Defendants )
)

TO: THE DEFENDANT(S) ABOVE-'NAMED:
The Plaintiff, The Callawassie Island Members Club, inc., complaining of the

Defendants, Gregory L. Martin and Rebecca L. Martin, would respectfully show this Court as
follows:
| BACKGROUND
1. That the Plaintiff, The Callawassie Island Members Club, Inc. (hereinafter
sometimes referred to as the “"Club"), is a non-profit corporation_organized and existing under the
laws of the State of South Carofina, which owns and operates the golif,' tennis, swimming and social
facifities on Callawassie Island, South Carolina; for thé use, recreation and'enjoyment of its

“members and is subject to the jurisdiction of this Court.
-2 . That the Defe‘hdants, Gregory L. Martin and Rebecca L. Martin, are citizens
and residents of the Stéte -of Ohio; own property iﬁ Beaufort County, South Carolina; have entered
into a contréct ;o be performed in whole or in part in Beaufort Couhty; and are subject to the

jurisdiction of this Court.

3. That the Defendants, for good and valuable consideration, executed that
certain Application for Membership on or about February 15, 2001, a true and correct copy (with

social security numbers redacted) of which is attached hereto as Exhibit “"A” (hereinafter referred
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to as the “Agreement”). The terms of which are incorporated herein by reference.

4. Inaccordance with the Agreement, the Defendants agreed to be bound by
the terms and conditions of Plan for Offering of Memberships in the Callawassie Island Club, dated
April 1994 and the exhibits thereto (".Membership Plan™), as the same may be amended from time
to time. |

5. | In agreeing to be bound to the Membership Plan, the Defendants became
obligated for the payment of dues, fees, assessments and other charges. The Membership Plan
was subsequently amended and made part of a Plan for Offering of Me_mbershi'ps {the “Plan"),
which was»adblpted by the Defendants-by virtue of their membership with the Club.

| 6.. Qn or around February 16, 2001, the Defendants, by deed recorded in
Book 1385 at Page 96, éeaufort County records, purchased Lot 101, Phase B, Callawassie Island,
and were bound by all applicable conditions, restriction, easements and affirmative obligations of
record.

7. The Defendants, by virtue of their purchase and ownership of Lot 101,
Phase B, agreed to be bound by the terms and conditions of General Declaration for Callawassie
Isiand and Provisions for the Callawassie Island Property Owners Association, inc., which has been
duly amended and adopted pursuant it to its terms and since December 1, 2001 is known as the

Amended and Restated General Declaration For Callawassie Island and Provisions for the
Callawassié Island Property Owners Associaﬁon, inc., which is recorded in Book 1505 at Page 850,
Beaufbrt County Records (hereinaﬁer jointly referred.to as the "Declaration”).

8. | Having purchased the property in February of 2001, the Defendants
could have elected to decline a membership with the Club at the time; however, the Defendants
purchased a Club memberéhip as pertﬁitted in the Declaration and consfstent with the Agreement.

The Defendants’ purchase of the membership and their purchase and ownership of Lot 101, Phase
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B, require them to remain members in good standing under the terms and conditions of the
governing documents, including the Plan and the Declaration.

9. The Defendants received and enjoyed the benefits, rights and privileges
of the membership under the governing documents, including the Plan and' the Declaration, for
many years until the Defendants’ recent failure to pay membership dues, fees, assessments and

other charges.

FOR A FIRST CAUSE OF ACTION
(Breach of Contract on Membership #03093 for Lot 101, Phase B)

10.' Thét the Plaintiff incorporates herein the -allegations contained in
Paragraphs 1 through 9 of the Compl_aint. above as if repeated verbatim.

11. That pursuant to the governing documents, including the Plan and the
Decla_(ation, all as amended, the Plaintiff has levied duss, fee-s, assessments, and other charges,
including interest, for which the Defendants are reéponsible in the sum of Seven Thousand Nine
Hundred Ninety-two and 45/100 ($7,992.45) Dollars, which represents acéumulated unpaid dues,
fees, assessments and other charges, includfng interest at the rate of one and one-half (1.5%)
percent per month, up to:andv including JuI; 31, 2612. A copy of the ‘Member History’ is attached
hereto as Exhibit “B”, the terms of which are incorporated herein by reference. v

12. That the Plaintiff has perfomﬁed all of »its obligations to the Defendants in
accordance with the applicable govéming documents, including the Plan and the Declaration.

13. That the Plaintiff has demanded payment ovf the amounf dﬁé, but the
Defendants have failed and refused to pay said delinquent amounts, ‘and the Defendants are in
breach and default of the agreements and covenants :;mder the applicable governing décuments.

including the Plan and the Declaratioﬁ.
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14..  That updn information and belief, the dues, fees, assessments and other
charges are in the nature of continuing contractual obligations and unpaid dues, fees, assessments
and other bharges and the costs of collection, including reasonable attorney's fees and interest at
‘the rate of one and one-half (1.5%) percent per month, accruing to and past due as of the time of
trial should be added tb the Plaintiff's damages sought hére,in. :

5. That the Plaintiff is entitled to judgment against the Defendants, jointly and
severally, in the amount of in the sum of Seven Thousand Nine Hundred Ninety-two and 45/100
($7,992.45) Dollars, which represents accumulated unpaid dues, fees, assessments and other
charges up to'and including July 31, 2012, along with additional dues, fees, assessments a’nd other
charges Which accrue, t‘qgether with interest thereafter at the fate of one and.one-half (1.5%)
percent per month, plus the_costs and dishursements of this action, including reasonable attorneys’
fees. |

r

FOR A SECOND AND ALTERNATIVE CAUSE OF ACTION
(Quantum Meruit) ' -

16. That the Plaintiff incorporates herein the allegations contained in

Paragrabhs 1 through 15 of fhe Complaint above as if repeated verbatim.

17. . That in the aiternative, the Plaintiff is entitled to a judgment in the sum
-of Seven Thousand Nine Hundred Ninety-nine and 45/100 ($7,992.45) inlars against the
Defendants, as the Plaintiff provided club facilities on Callawassie Island for the use, recreation,
enjoyment and benefil of the said Defendants, by éonferring upon the Defendants all of the'rights
and privilege$ as part of the Club membership, which were enjoyed by the Defendants, and that

the Plaintiff expected fair and reasonable compensation for the ‘membership dues, fees,

4
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assessmenis and other charges in the sum of Seven Thousand NineA Hundred Ninety-nine and
45/100 ($7,992.45) Dollars, plus additional dues, fees, assessmient.s and other charges which
accrue, together with pre-judgment interest and costs, and to be compensated so that the
Defendants will not be unjustly enriched, as the benefits were not conferred gratuitously.
WHEREFORE, having fully set forth its Complaint, the Plaintiff prays that this
Honorable Court induire into t_he‘ mattefs set forth herein and award judgment against the
Defendahts, jointly and severally, and in favor of the Plaintiff for unpaid dues, fees, assessments
and other charges, including iritérest, plus the costs and disbursements of this‘ action, including

reasonable attorneys’ fees, and for such other and further relief as may be just and proper.

MINOR, HAIGHT & ARUNDELL, P.C.

By: @/%2
' Ehrick K. Haight, Jr. .

P. O. Drawer 6067

h ~ Hilten Head Island, SC 29938
(843) 785-8040 '
Attorneys for Plaintiff

Hilton Head lsland, South Carolina
This _{Z ¥, day of September, 2012.
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STATE OF SOUTH CAROLINA ) :
) - VERIFICATION

COUNTY OF BEAUFORT %m? IS alo: 18

PERSONALLY appea};ATgéfs';é meJe‘ffSﬁéncer who, being duly sworn, deposes
and says: thatheis the Genéral Manager of Callawassie Island Members Club, Inc. and that the
foregoing Complaint has been read by him and that the allegations contained therein are true to
his knowledge or based upon the corporaté records, except those stated updn information and

belief and as to those, he believes them {o be true.

THE CALLAWASSIE ISLAND
. MEMBERS CLUB, INC.

SWORN TO AND SUBSCRIBED before me
this_{Z #l\ day of September, 2012.

//J/ éZW (L.S.)

Notary Public for South Carolina :
My Commission Expires: 7/20'/20/ 7
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01 - Callawassie Island Club
Hember History Oct 01/11 - Jul 31/12

03093 - Mr. Gregory Martin
3801 Rosedale Road

Middletown OH

Date

Octf1/11
Oct31/11
Oct31/11
Oct3i/11
Oct31/11

Novig8/11
Nov30/11
Nov30/11
Nov30/11
Nov30/11

Dec31/11
Dec31/11
Dec31i/11
Dec31l/11

Jan01/12
Jan31/12
Jan31/12
Jan31/12
Jan31/12

Feb28/12
Feb29/12
Feb29/12
Feb29/12
. Feb29/12

Mar0l/12

Mar02/12-

Mar3i/i2
HMar3l/i2
Mar3i/12
HMar3l/iz

Apr30/i2
Apr30/12
Apr30/12
Apr30/12

August 26,2012

Ty

BF
CH
DU
DU
bu
LP

DU
DU
DU
LP

ju
DU
DU
LpP

2104
bu
DU
LpP

PY
DU
DU
DU
Lp

CH
CH
DU
DU
jalv]
Lp
DU
DU
Du
LP

Chit/Inv

01163601

878454754
$J8454/54
$38454/54
538458/58

5417/22

SJ8480/80
578480/80
578480/80
5J8482/82

$J8508/08
£38508/08
$J8508/08
538510/10

SJ8511/11
SJ8532/32
SJ8532/32
SJ8532/32
8J8529/29

5550/76
£38555/55
SI8555/55
SJ8555/55
538557/57

05139789

01163424

SJ8577/77 |

$J8577/77
$J8577/77
$38579/79

$J8601/01
SJ8601/01
5J8601/01
SJ8604/04

45042

1:16pm

Description

Balance Fwd
Grill Room
Monthly Dues
Club Amenities
Golf Course Re
Finance Charge

Ref. 5417 - Pa
lonthly Dues
Club Amenities

Golf Course Re

Finance Charge

Monthly Dues

Club Amenities
Golf Course Re
Finance. Charge

Annual Food &
Monthly Dues

Club Amenities”
Golf Course Re .

Finance Charge

Ref. 5550 - Pa
Monthly Dues

Club Amenities
Golf Course Re
Finance Charge

Pro Shop

Grill Room
Honthly Dues
Club Amenities

.Golf Course Re

Finance Charge

Honthly Dues

Cliub Amenities
Golf Course Re
Finance Charge

Pg 1

Main Phone : 513-423-9767

" Alt. Phone : 513-727-9300
Status : 8
Unspent Min: $500.00
Charges . Pax/Grat Amount DueDate
1,518.16
20.90 5.64 26.54 Paid
605.00 0.00 605.00 Paid
50.00 0.00 50.00 Paid
50.00 0.00 50.00. Paid
22.79 0.00 22.79 Paid
~1,518.16
605,00 0.00 . 605.00 Nov3i0/11
50.00 0.00 50.00 Nov30/11
50.00 0.00 50.00 Nov30/11
11.32 0.00 11.32 Nov30/11
634.00 0.00 634.00 Dec31/11
50.00 0.00 $0.00 Dec31/11
50,00 0.00 50.00 Dec31/11
22.07 0.00 22.07 Dec31/11
370.15 0.00 370.15 Jan01/12
634.00 8.00 634.00 Jan31/12
50.00 0.00 50.00 Jan31/12
50,00 0.00 50.00 Jan31/12
33.41 0.00 " 33.41 Jan31/12
-754.33
634.00 0.00 634.00 Feb29/12
' 50.00 0.00 50.00 Feb29/12
50.00 0.00 50.00 Feb29/12
39.15 0.00 39.15 Feb29/12
0.00 0.00 0.00 Paid
21.90 5.91 27.81 Mar02/12
634.00 0.00 634.00 Mar31/12
50.00 0.00 50.00 Mar31/12
50.00 0.00 50.00 Mar31/12
50.75 0.00 50.75 Mar3i/12
634.00 0.00 634.00 Apr30/12
50.00 0.00 50.00 Apr3n/i2
. 50,00 0.00 50.00 Apri0/12
62.94 62.94 Apr3i0/12

%4

Usex: CRAIG Tern:

BusArea

Ad

Martin ROA 30




01 - callawassie Island Club Pg 2
Member History Oct 01/11 - Jul 31/12

03093 - Mr. Gregory Martin

3001 Rosedale Road Main Phone : 513-423-9767
HMiddletown OH 45042 Alt. Phone : $13-727-9300
Status : S

Unspent Min: $500.00

Date Ty Chit/Inv bescription Charges Tax/Grat Amount DueDate BusArea
May31/12 DU SJ8621/21 Monthly Dues 634.00 0.00 634.00 May31/12
May31/12 DU SJ8621/21 Club Amenities 50.00 T .0.00 50.00 May31/12.
May31/12 DU SJ8621/21 Golf Course Re 50.00 0.00 50.00 May31/12
May31/12 LP SJ8626/26 Finance Charge 74.89 0.00 - 74.89 uay31/12 !
Jun30/12 DU 8J8651/51 Monthly Dues ) 634.00 0.00 634.00 3un30/12
Jun30/12 DU SJ8651/51 Club Amenities - 50.00 0.00 50.00 Jun30/12
Jun30/12 DU SJ8651/51 Golf Course Re 50.00 " 0.00 50.00 Jun30/12
Jun39/12 MH 8J8652/52 Annual Food & 478.10 ) 0.00 478.10 Jun30/12
Jun3d/12 LP $J8654/54 Finance Charge' | '87.02 0.00 - 87.02 Jun30/1i2
Jul31/12_DU SJ8671/71 Monthly Dues ‘634.00 0.00 . 634.00 Jul3l/12
Jul31/12 DU 8J8671/7)1 Club Amenities 50.00 © 0,00 50.00 Jul31/12
Jul31/12 DU S$I8671/71 Golf Course Re 50.00 0.00 50,00 Jul3l/12
Jul31/12 IN ADJ/70 Move Charge Fr 51.33 0.00 51.33 Jul3i/i2
Jul3l/i2 LP SJ8678/78 Finance Charge 106.51 0.00 . 106.51 Jul3l/12
Total: 7.,992.45
current 1 Mths 2 Mths 3 Mths  Over 4 Mths
891.84 1,299.12 808.89 - 796.94 4,195.66

z==== End of Report s====

‘1:16pm ‘ User:; CRAIG Term: A4

August 26,2012
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IN THE COURT OF COMMON PLEAS
C.A.NO. 2012-CP-07- 03218

STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

CALLAWASSIE ISLAND
MEMBERS CLUB Inc.,

Plaintiff,

VS.

GREGORY L MARTIN and
REBECCA L. MARTIN,

Defendants.

COME NOW the Defendants, Gregory L.' Martin and Rebecca L. Martin, by and through
their unc_lersi gned counsel, to Answer the Complaint of fhe Plaintiff (heréinaﬁer “CIMC” or the
“Club”) and alleging counterclaims against the Plaintiff and states as follows:

L. Thé Defel'ldants adxm't pa‘ragrap‘hs 1 and 2 of the Compléint.

2. The Defendants édmit to sighing the document referenced in paragraph 3 and attached as
Exhibit A to the Complaint, but otherwise den‘y the paragraph in all other vs;ays .and in as much as
the docuine_nt attached as Exhibits A speéks for itself. | |

3. i Paragraphs 4 and 5 of the Complaint are denied.

4. Paragraph 6 of the Complaint is admitted.

5. As to Paragraph 7 of the Complaint the Defendants crave reference to the documents
which are referenced as part of tha§ transaction and belie\}e such documents speak for themselves
" and as to those doc_;umenté which are not speciﬂed in the Complaint the Defendants are without
knowledge and information as to what specific documenfs the Plaintiff is referring and therefore

denies all other aspects of the paragraph.
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0. As to Paragraph 8 of the Complaint it is admitted that the property .was purchésed in 2001
Vand that the Plaintiff was no cléimihg a policy of n.lax.ldatory membership at that time, but ail
other allegations and parts of paragraph 8 ére denied, including the reference to what is defined
as the “Declaration” (referring to December 2001 documents) in paragraph 7 of the Complaint
but apparently refers to different docﬁ’ments relaied to the purchase which occurred in February
2001. |

7. | P_aragraphs 9,10,11, 12, 13,14, 15, 16 and 17 of the Complaint are denied.

8. All other allegations contained in the Complaint which are not herein_ admitted are

denied.

FACTUAL ALLEGATIONS

9. The Defendant, Gregory Maurtin, applied for an equity membership in the Club in
Febméuy, 2001 (hereinafter “Golf Membership”) which membe}_‘ship application submitted by .
Defendént Gregory Martin was not coxitingent upon, oi‘ linked to, 'lﬁs ownership of pl‘oiaenty on
Callawassie Island. |

,10.  That the Defendant, Rebecca Martin, did not inake an application for membership but
signed only as the “Spouse” of the Applicant and it is denied that she is a member of thg Club,
ﬁu’thennorc% all references in this Answer to “Defendants™ are answered in that manner in the
event that the court finds Rebecca Ma11in is a member of CIMC, which is épeciﬁcally denied.

| 11, That the Plaintiff ié obligated fo keep a “Resale_List” pursuant to CIC and. CIMC
governing doc_ume_nts which was/is inten_ded o be f01"thc sequential and orderly resale of those-

memberships not sold under specific terms and in conjunction with a property sale.
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12. Tlle Plainﬁff has represented to the Defendants that all membership sales must be made
through the Club whether going through the CluB controlled and maintained Resale List or in
conjunction with a Callawassie Island property sale.

13. - That the Defendant has aﬁeﬁlpted to have the Plaintiff acknowledge and agree to
payment of the éutstandillg due and fees ét the sale of the membership, and from and limited to
the proceeds of the membership sale, as provided for in the Club governing documents.

14. Tﬁat dcspite the governing 'documents and ‘speciﬁc represeptaﬁons, the Plaintiff is
curreﬂtiy claiming dues and fees and various charges ére owed by the Defendants pursuant to
their membership in CIMC.

15.  That the Defcndanté ceased paying dues more than 4 monthé and have begn therefore
delinquent in excess of four months. |

'16.  That upon information and belief, in September 2010 the Plaintiff informed its members,.
including the Defendants herein, that it héd agreed to allow én entity (believed to be Cé\lla“'assie '
Island Company “CIC”) bwning approximately one hundred eighty nine memberships, to resign
all those memberships without ongoing obligétion and not in confqrmity with the policies being
pursued against the Defendants and that they had made that agreement in a manner of secrecy
and concealment as to the Défendants and other m.embers of thé Club.

vl 7. That on about the same time in September, 201 O,chen CIMC Communications
Committee .Chairman', Phil Kilian, revealed that the Plaintiff owned 52 Eqﬁity Golf and 1 Equity
Social memberships in its own club.

18.  That the governing documents of the Club have no provision for the Plgintiff to own

memberships as described herein.
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19.  That upon information and belief the unexplained release of the largest known
membership holder has cost the members of CIMC sﬁbstantial past and future yearly revenue,
and accordingto CIMC letters, payments of over $1 million dollars were received based on CIC
dues for a period from 2007 to 2009. |

20.  That :(he governing documents and Board of CIMC have stated and agreed that
aelizx'quent membérs would be suspended then expelled from membership at the endA'of a period
of 4 months of being so delinquent,

21.  That according to the governing documents the Deféndant(s) have Been éxpeﬂed from

" membership since approximately June 2012.

22.  That upon information and belief the Chllb hés alleged to “suspend” the Defendants’

membership for a period greater than four months.

23.  That since at least 2003 the Plaintiff has allowed numerous other club mémbers similarly
situéted to the Defendants herein, to resign and/or terminate their memberships without pena_lfy
charge or claim of ohgoing dues, fegs and obligatién_s (as are being claimed against the
Defendants). |

24.  That the “Membgrshib Plan” of April 1, 1994, és referenced in the “Membership
Purchase Agreement” signed by the Defendant(js), upon information and belief, provideé.for and
allows the resignation of membership.

25.  That subsequent govex_'ning documents of the Club affirmed that members such as the
Defendants herein have flle right to resign ﬂ1éir membership and thus terminate any

accilllllllatioxm of ongoing obligations or charges to the Club after that date.
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26. Subsequent documents including, but not limited to, The Ca[iaWassie Island Members
Club Plan For the Offering of Memberships of 8/8/01 indicates that resigned members are no
longer equity 111e1115ers (See § 3.5).

27.  The Callawassie Island Members Club, Inc General Club Rules of 8/8/01 specify that
member not paying dues will be “sﬁspended” for a four month period and accounts “not settled
witlﬁn the four (4) month period following suspension shall be expelled from the Club. (§3.3.1)
28. “Suspension"’ and .“'Expulsion” arc.deﬁned more fully in‘§ 14.1.3 and 14.1.5 respectively,
the pertinént difference being that dues and fees accmﬁuiate during a period of susi;ension but
not as a reéﬁlt of “Termination™ (§ 14.1.4) nor “Expuision” (§l4. 1.5).

29.  That the goveming documénts in fact'requir'e that the Club may not be operated in
con_travcntio.n of the tel‘ll;s and'condit_ions of the Membership Plan and may not be changed in a
manner that Illétgx‘ially and adversely éffects the right of equity members without the approval of
- a majority of those a.dversely affected. |

30.  That the Plaintiff, flu'OLxéll its Treasurer and others, as recently as February 2007, 11a§
affirmed and stated the policy of compulsory expulsion in conformity with paragraphé above
ciescribing the same.. |

31.  That numérous individuals and Club members have been allowed to effectively '
relinquish membership back to the Club without being pursued for ongoing obligations such as -
are being assessed by the Chib against the Defendants. |

32. Tha‘t the governing documents specifically exciude th¢ Defendant(s) who is

“grandfathered” due to the date of purchase of his membership from the claims currently made

by the Plaintiff.
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33.  That the Club has failed to maintain, and/or refuses to provide, complete and proper
information regarding the resale list and the memberships placed thereon and has failed to

maintain those records in a proper manner,

FOR A DEFENSE AND FIRST CAUSE OF ACTION
(Breach of Contract)

34.  That the allegations céntained herein aboye are realleged herein as if set forth

verbatim. |

35. | That the Plaintiff has breached their agreement with the Defenda_nts and has in

fact now charged the Defendants in an amount greatly exéeeding the aniou.lllts actu.ally, or.:.

"~ rightly, due and have misapplied payménts previously made by the Defendants.

36, That the Defendants requests an accounting of all monies paid aﬁd seek all
damages from such breach including as damages all_amouﬁts found to be overpayments, or not
rightly owed, | made to the Plaintiff by the Defendants as well as the cdsts and attorneys fees
associated with this litigation. Additionally the Defendants seek a finding that their memb_ership
obligations, including charges of fees dues and/or assessments terminated at the time of their

| 1'e$ig11ati011 or first attempt at resignation due to the false statements madé to them concerning
their right to resign.

FOR A DEFENSE AND SECOND CAUSE OF ACTION
(Violation of South Carolina Code §§33-31-, 620,621 et seq.)

37.  That the allegations contained herein above are realleged herein as if set forth verbatim.,
38.  That the Plaintiff herein refuses to accept and/or acknowledge the right of the
Defendant(s) to resign or terminate their membership with the Club in violation of South

Carolina Code of Laws, including but not limited to § 33-31-620 and SC Code § 33-31-621, and
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further that the Plaintiff continues to make claim for ongoing billing to the Defendants claiming
that the Defendants remain members despite their resignation.
39.  That the Plaintiff has not maintained a féir aﬁd reasonable process for the terminatioh of
the memberships .of its members, more specifically és to the Defendants herein, including but not
limited to in, the Plan of Membership, Ey—Laws or other operational, governing or organizational
documents.
~40.  Upon information and belief, the actions of the Plaintiff with regafd to the Defendants,
including expelling or terminating, or the refusal to do the same, have not been conducted in
- good faith and tilat the Plaintiff continues to pursue practices and policies in violation of §33-31-
620, 621 and in violation of their ﬁduciély duties to the De_:fendants includihg these and all others |
describcd herein. | |
41. That the Plaintiff has failed to give notice to the Defendants as required for the -
suspension, expulsion or termination of a member.
42. | Aﬁd that th‘é Defendants seek a finding that his/their membership is resigned (if they are
not found to have been expelled prior to that da';e) and that all dﬁiies obligations, fées and
charges claimed by the Plaintiff agaiﬁSt them after the date of resignation are void and/or invalid.

FOR A DEFENSE AND THIRD CAUSE OF ACTION
~ (Failure to allow Members to approve fundamental changes)

43.  Defendants repeat and reallege the foregoing paragraphs.as though fully restated and
realleged hereiﬁ verbatim. | |

44.  That upon information and belief, the Plaintiff did not afford the proper notice and/or did
not meet the voting requirements to change fundamental obligations and rights of the members. ‘

Those fundamental obligations and rights include, but are not limited to, making changes to the
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charges now and previously assessed agains.t the Defendants, failing to allow members to resign,
terminate or be expelled from membersl_lip‘ and the sevlect‘ive enforcement of membership
requirements and charges.

45,  That the governing documents in faét require that the Club 1i1ay not be operated in
contravention of the terms and conditionsbof the Membership Plan and may not be changed in a
manner thaf materially and adversely affects the right of equity members without the approval of
a majority of those adversely affected.

46.. That as a result of these failures the changes madé should be declared null and void by
this Court and make a finding that his membership was terminated. 4 months after delinquency
(believed to be’ on or about June 2012) or in the alternative is deemed to be resigned and that all
duties obligations, fees and charges claimed by the Plaintiff against them after that date are void

and/or invalid and not later that such date.

FOR A DEFENSE AND F OURTH CAUSE OF ACTION
: (Misrepresentation) ’

47.  Defendants repeat and reallege the foregoing paragraphs as though fully restated and |
realleged herein verbatim, |
" 48. | That the Plainﬁff, by and through it employees, agents, Board of Directors or other
officers, and predecessors in interest did mak; material misrebresentatibns to the Defendants
herein including the following, one or more of which is believed to be faise: :
a) That members df the club were beihg treéted uniformly and that dues, fees
and charges are (and have been) | being charged and pursued ina consistent aﬁd fair

nmanner;
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b) | That members are not alllowed to resign or terminate their memberships in
any meanih gful manner; |
c) That fees and charges would be uniformly and fairly applied to all members for
all transactions and dealings with rég’ard to their Club membership(s);
d) That Golf and/or Social Club memberships werg/are an asset that would be
beneficial to the mem.ber and‘with regatd to sale of land to prospective buyers;
e) That memberéhip fees, sale chérges -and other costé of purchasing or trausferring
membership(s) §v0111d be uniformly applied;
) That the Club was being run in an open and honest manner;
g) . That the.Club maintained ;‘e_cord_sa‘nd accounting of the Resale List in a proper
and accurate fashion;.
h) . and other material 1nisn‘ep1‘ese11tationé to‘be determined during discovery
in this maitér.
49.  That the Defendants herein did not know the falsity of the misrepresentations and did rely
upon the abqve misrepresentations to their substantial detriment.
50.  That upon information and belief, there exists no meaningful market for the membership
.interests, if found to be 6wn¢d by the Defendants hcfcin, and said memberships ére efféctively '
inalienable.
51.  That the Defendants have paid numerous dues, fees and charges over thé years based
upon these misrepresentétions, and that the Plaintiff should bé required to return said payments
to the Defendants herein,
52. | That the misrepresentations of the Plaintiff were grossly negligeni and/or recklessly

made.
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53.  That the Defendants request the compens'atory as well as punitive damages against the
Plaintiff, attorneys fees and court costs and further damages and relief as the court deems just

and proper.

FOR DEFENSE AND FIFTH CAUSE OF ACTION
' (Breach of Fiduciary Duty)

54.  Defendants repeat and reallege the foregoing paragraphs as though fully 1;estatéd and
realleged herein verbatim.

55. Pursﬁant to the By-Laws aﬁd other go'verning documents, the relationship of Board and
Member was established between the Defendants (Méﬁlbel's) and Plaintiff which results in a
special rélatioﬁship of trust and confidence existing between the same.

56. The Plaintiff, as a result of this relationship, owed the Defendants fiduciary duties,
'including the duties of care, loyalty, and good faith, with regard to the interests of the Defendants
and coﬁld not therefore act in their own best interest withc;ut regard for tlieir duties to the
Defendants.

57.  That the Defendants (as an Equity Club in which the Defendants were a member) b;ing
ina ﬁduciary relationship with the Defendants, did by and through the Club’s embloyees, agents,
the Board of Directors or other officers, breach ité fiduciary duty to t11§ Defendants heréin in the
following m'amﬁr: | |
I.LASTO THE Plai;ltiff, CIMC as Follows_

a. As described herein in this Complaint in all other paragraphs;

b. In failing to terminate, or allow the Defendants to terminate or resign, their

memberships pursuant to state law and/or in a reasonable manner;
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c. In failing to tx.'eat similarly éituated memBers uniformly with regard to
termination or release from obligations of membership, and in concealing
and'misre;;n‘esenting such actions to the détrinient of the Defendants herein;
d. ‘In taking actions for the benefit of specific members _whici"n were
detrimental to the Club and/or members (including the Defendants) herein;

e. In failing to pursue the best interest of the entire membership of the Club, but

_ instead benefiting selected members to the detriment of others such as the Defendants

herein;

f. In failing to provide additional value for additional memberships for the
Defendants herein;

g In failing to pl‘dpel'ly maintain accounts and having improper and insufficient
éccountiﬁé practices to the detriment of the members; including the Defendant;

h, In breabhing its duty of loyalty and/or care to the CIMC members and
spéciﬁcally to the Defcndants herein; ‘ |

i By causing the valué'of the Defendan’ts’ memberships to be greatly or
signiﬁcqntly diminished by its actions; |

j. In inconsistently attempting to enforce méndatory perpetual bbligationé against
select members and in releasing or failing to adheré to the same pqlicy with other
members and iﬁ other ways as described iierein in this pleading;

k. In failing to maké effoﬁs to market or otherwise sell mexﬁb;:réhip(s) on the
“Resale List” of the Club 01; doing so in an unfair and non-uniform manner prejudicing
some members to the benefit of others;

1. And in other ways to be discovered or proved at trial in this matter.
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58. Tllat as a direct and proximate result of the breacl.les of fiduciary duty described above,
the Club has been injured and the Defendants herein have been injﬁred in numerbqs ways
including, but not limited to, the value apd potential resale of Defendants’ real property in
Callawaésie and their Club membership(s) have been signiﬁcéntly damaged and continﬁe to lose
value while the Club continues to claim to accumulate costs, fees and obligations against the
Defendaﬁts (all such costs fees and obligations are denied).

59.  That the Defendants requests that the court award them coinpensatory damages and order
that the board members be removed, sanctioned or otherWise be ordered to allow the Dc:fendanté
to resign from the Club and return monies previously paid' by the Defendants or make other
reasonable measures and amendments to the governing documents to allow memberships to-
terminate within a reasonable period, that CIMC be l'C(illil‘Cd to repurchase the memberships of
the Defendants, that punitive damages, and an aWard of atton_leys’ fees and' costs of this. litigation

be granted to the Defendants.

FOR A DEFENSE AND SIXTH CAUSE OF ACTION
(Violation of South Caroclina Code §§33-31-, 610 et seq.)

"~ 60.  Defendants repeat and reallege the foregoifg paragraphs as though fully restated and

realleged herein verbatim.

61.  That the Club has failed to operate in compliance with SC § 33-31-610 and as described
_herein in above in the preceding paragraphs of this complaint by not treating members of the

same class the same with regard to their rights and obligations of membership, and specifically

with tegard to their rights of transfer.
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62.  That the Defendants herein have been injured and damaged as a result of the actions as
set forth herein and request the court ruling for the ‘damAages( set forth and a finding that the
Defendants obligations to the Club terminated at the time of their resignation in November 2011.

FOR AN ADDITIONAL AFFIRMATIVE DEFENSE
(Statute of Limitations/ Laches)

63.  Defendants repeat and reallege the foregoing paragraphs as though fully restated and
realleged herein verbatim.
64. Thaf as an additional defehse the Plaintiffs claims is right barred due the applicable

statute of limitations and under the doctrine of Laches.

- FOR AN ADDITIONAL AFFIRMATIVE DEFENSE
(Statute of Frauds)

65. | Defendants repeat and reallege the foregoing paragraphs as though fully restated and
realleged heréin verbatim. | o |

66.  That as an additional defense the Plaintiffs seeks to enforce an égreemen’c which is not in
writing and not signed by the paﬁy against which they seek to enforce in violation of the statute

of frauds.

FOR AN ADDITIONAL AFFIRMATIVE DEFENSE
(Waiver)

67.  Defendants repeat and reallege the foregoing paragraphs as though fully restated and
realleged herein verbatim.

68. That as an additional defense the Plaintiffs claims are barred undef the doctrine of waiver

as described herein above, and in releasing from liability CIC.
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FOR AN ADDITIONAL AFFIRMATIVE DEFENSE
: (Payment) - v

67.  Defendants repeat and reallege the foregoing paragraphs as though fully restated and

realleged herein verbatim.

68.  That as an additional defense the Plaintiffs claim is barred under the doctrihe of payment.

WHEREFORE, the Defendants, pray for the folloWixlg: _

L The Defendants be granted the damages'requestéd herein including actual,
compensatory and punitive damages,‘ reasonable attorneys’ fées, costs aﬁd expenses.

2. That the membership of the Defendants be deeméd belonging only to the
Defendant Gregory Martin and be deemed to have been terminated and that the: A
Defendant be required to repurchase said membership from the Defendaﬁt(s) by the e;t
full face, or market, value, whichever is higher. |

3. That all claims of the Plaintiff as to Defendant Rebecca Martin be dismissed.
4, That the resignation of the Defendant(s) be deemed to be effective and that all
obligations for payment of any fees, dues, assessments or other liabilities or charges be
deemed to be terminated.._. .

5. That in the alternative that the Defendants membership be deemed to have been

terminated not more than 4 months after becoming delinquent.

6. The Defendants be granted a trial By jury.

[signature on following page]
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FAX (803)379-5118

ATTORNEY FOR THE DEFENDANTS
o GREGORY MARTIN AND REBECCA MARTIN
Beaufort, South Carolina ‘ :
November 21,2012
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT  CA.NO. 2012-CP-07- 03218
CALLAWASSIE ISLAND

MEMBERS CLUB Inc.,

DEFENDANTS’ AMENDED
ANSWER AND COUNTERCLAIMS

Plaintiff,

/
VS.

GREGORY L MARTIN and
REBECCA L. MARTIN,

Defendants.

COME NOW the Defell)dants, Gregory L. Martin and Rebecca.L. Martin, by ‘gl’ljlgthrough
their undersigned counsel, to Answer the Complaint o‘f the Plain_tiff (hereinafter “CIMC” or the
" “Club”) and alleging counterclaims againsf the Plaintiff and states as follows:
i. The Defendants adﬁlit paragraphs 1 and 2 of the ComplaintL_
2. | The Defendants admit to signing the document referenced in paragraph 3 and attached as
Exhibit A to the Complaint, but ollierwise deny the paragraph in all other ways and in as much as

the docwment attached as Exhibits A speaks for itself.

3. Paragraphs 4 and 5 of the Complaint are denied.
4, Paragraph 6 of the Complaint is admitted.
5. As to Paragraph 7 of the Complaint the Defendants crave reference to the documents

which are referenced as part of that transaction and believe such documents speak for themselves
and as to those documents whlch are not speuﬁcd in thc Complaint the Defendants are w1thout
knowledge and information as to what spccmc documents the Plaintiff is referring and thelefme

denies all other aspects of the paragraph.
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6. As to Paragraph 8 of the Complaint it is admitted that the pro;ﬁéﬁy was purchased in 2001
and that the Plaintiff was no claiming a policy of mandatory membership at that time, but all
other allegations and parts of pafagraph 8 are denicd, including the 1'eféx‘e;1ce to what is defined
as the “Declaration” {referring to December 2001 clocuxﬁents) in paragraph 7 of the Complaint
but _apparcntly refers to diffe_fent documents related to the purchase which occurred in tFebruary
2001.

7. ‘ Paragraphs 9, 10, 11, 1_2,- 13, 14, 15., 16 and 17 of the Colhplainl are denied.’

8. All other allegations contained in the Complaint which are not herein 'adx'ﬁ.i.tted are

dented.

FACTUAL ALLEGATIONS

9. The Defendant, Gregory Martin, applied for an equity membership in the Cluﬁ in
Fcbrilary, 2001 (hereinafter “Golf Membership™) which m.cmbershi'p application submitted by
Defendant Gregory Martin was not contingent upon, or linked to, his ownership of properly on
‘Callawassic Island.

10. That the Defendant, Rebecca Martin, did not make an applicati(;n for membership but .
signed only as the “Spouse” of the Applicant and it is denied that-she is a member of the Club,
furthermore all references in this Answer to “Defendants” z.u'c answered in that mamicr in the
 event thzﬁ the court finds Rebecca Martin is a member of CIMC, which is specifically denied.

i I.  That the Plaintiff is obligated to keep a “Resale List” pursuant to CIC and CIMC ‘
governing c_locuments which was/is intended ‘to be for the sequential al..ldl orderly resale of those

memberships not sold under specific terms and in conjunction with a property sale.
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12.  The Plaintiff has represented to the Defendants that all membership sales must be made
tlnough the Club whether gomg through the Club controlled and maintained Resale List or in
conjunction with a Callawassie lshnd plopexty salc.

13, That the Defendant has attempted to have the Plaintiff acknowledgé and agree to
payment of the outstanding dues and fees at the sale of the membership from, and limited to, the
proceeds of the membership sale, as provided for in the Club governing documents.

14, That despitg the govermning documénts' and specific representations, the Plaintiff is

- currently claiming dues and fees and various charges are owed b;' the Defendants pursuant to
their membership in CIMC.

15.  That the Defendaﬁls ce—ased paying diles more than 4 ‘monlhs and have been therefore -
delinquent in excess olf four months. |

16.  That upon information and bellcf in Scptembel 2010 the Plaintiff informed its members, -
mcluclmg the Defendants herein, that it had agreed to allow an enmy (bclleved to be Callawassie
Island Company “CIC”) owning approximately one hundred eighty nine membcrslups, to resign.
all those memberships without ongoing obligation and not in con i'Ormity‘wilh the policies being
‘pursued against the Defendants and that (hey had made that agreement in a manner of secrecy
;md concealment as lo the Defendants and other members of the Club.

17. T hat on about the same time in September, 2010, then (,IMC Connnumcatnons
Committee Chairman, Phil Kilian, revealed that the P[amtlff owned 52 E qmty Golf and | Lquny
Social memberships in its own club. |

18. Thai the governing documents éf the Club ila\'e no provision for the Plaintiff to own

memberships as described herein.
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19. - That upon information and belief the rélease of the largest known membership holder
without the approval of the Defendants, has cost the membérs of CIMC substantial past and
future yearl); revenue, -and.acco.rding to CIMC letters, payments of over $1 million doliars were
received based‘ on CIC dues for a period from 2007 to 2009 baving a material and' adverse affect
on the membership of ihc Defendants.

20.  That the governing documents and Board of CIMC have stated and agreed that
delinqueht members would be suspended then expelled from membership at the end of a period
of 4 months of being so delinquent.

“21.  That according o the governing documents the Défcndanl(s) have been expelled from |
membership since approximately June 2012 or earlier.. |

_22. That upon inform-ation and belief the CIub has aileged to “suspend” the Defendants’
membership for a period greater than four months:

23.  That since at least 2003 lhg: Plaintiff has allowed nuxvncrous other club members similarly
situated to the Defendants herein, to resign and/or terminaté their memberships without penalty
charge or claim of ongoing dues, feeé and obligations (as are being claimed aga'inél the
Défendanls).

24.  That the “Membership Plén” of April 1, 1994, as referenced in the “Membership
Purchase Agreelﬁem” signed by the Defendant(s), upon information and belief, provides for and
allows the 1‘¢sig11ation of membership. - |

25. That subsequent governiﬁg documents of the Club including the x.nembcrship plan of
April 1994 and 2001, if applicable to the Defendants, affirmed that members such as the
Defendants herein have the right to resign their membership and thus terminate any

accumulation-of ongoing obligations or charges to the Club after that date.
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26.  Subsequent documents including, but ncl( limited to, The Callawassie Island Members
Club Plan For the Offering of Memberships of 8/8/01 indicates that 1'esignl:d mémlbcrs are no
longer equity members (See § 3.5). | |

27.  The Callawassnc lsl'md ‘Members Club Inc General Club Rules of 8/8/01 specify that
member not paying dues will be “suspended” for a foul month period and accounts “not settled
within the four 4 month period following suspension shall be expelle(l from the Club. (§13.3.1)
28, “Suspcnsnon and “Expulsion” are defined more fully m§ 14.1. 3 and 14.1.5 xespectwely
the pertinent difference being that dues and fees accumulate during a period of suspension but
not as a result of “Termination” (§ 14.1.4) nor “Expulsion” (§14.1.5). |

29? That the governmg documents in fact require that the Club may not be operated in
‘conuavennon of the terms and conditions of the Membership Plan and may not be changed in a
manner that materially and adversely alfects the right of equity membexs without the approval of
a majority of those adversely affected.

30.  That the Plaintiff, through its Treasurér and others, as récentljr as February 2007, has
affirmed axld stated the bolicy of compulslary expulsion in conformity with paragraphs above
describing the same. |

31.  That numerous individuals and Cl‘ub members have been allowed to effectively
relinquish membership back to the Club witlloul being pursued l'pr ongoing obligations such as
are being assessed by thé Club agai.nst' tl_le’ Dcfendénts. ‘

32. - That tlle govérnlng documents speclﬁcally exclude the Defendant(s) who is

“grandfathered” due to the datc of purchase of his membership from the claims currently made

by the Plaintiff,
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33.  That the Club has failed to maintain, and/or refuses to provide, complete and proper
information regarding the resale list and the memberships placed thereon and has failed to

maintain those records in a proper manner.

FOR A DEFENSE AND FIRST CAUSE OF ACTION
' (Breach of Contract) . ,

34, That the allegations contained herein above are realleged herein as if set forth.
vcrbatix’u. | |

| 35, ‘That thé Plaintiff hasbreacﬁed their agreement with the Defendants aﬁd has in

- fact now charged the Defendam; in an amount greatly excc‘cding the améunts ‘actuall>y, or

rightly, due and have misapplied payments previously made by the Defendants.

36. * That the Defendants requests an accounting of all monies paid and seek all

damages from such breach including as damages all amounts found to be overpayments, or not

rightly owed, made to the Plaintiff by the Defendants as well as the costs and attorneys fees
_associa!ed with this litigation. Additionally the Defendants seek a finding that their membership
obligations, including charges O,f fees dues and/or a$cssménts terminated at the time of their
resignation or first attempt at resignation due to the false statements made to them concerning
their right to resign, in the alternative the Defendants seek a finding that their obligatibns and

liabilities ceased upon being delinquent for four months.

9

FOR A DEFENSE AND SECOND CAUSE OF ACTION
(Violation of South Carolina Code §§33-31-, 620,621 ct seq.)

37.  That the allegations contained herein above are realleged herein as if sct forth verbatim.
38.  That the Plaintiff herein refuses to accept and/or acknowledge the right of the

Defendant(s) to resign or terminate their membership with the Club in violation of South
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Carolina Code of Laws, including but not limited to § 33-31-620 and SC Code § 33-31-621, and
further that the Plaintiff continues to make claim for ongging bitling .lo the Defendants claiming
that the Defendants remain n‘lembefs despite their resignation.
39.  That the Plaintiff has not maiﬁlained a fair and reasonable process for the termination of
the memberships of its met.nbers, more specifically as'to the Defendants herein, including but not
limited to in, the Plan of Membership, By-Laws or other opcrational, governing or organizational
documents. |
40. Upon information and belief, the actions of the Plaintiff with regard to the Defendants,
including expel‘ling or terminating, or the refusal to do the same, have not been conducted in
good faith aAnd that the Plaintiff continues to pursue practices and policies in violation of §33-3 1‘-
620, 621 and in violation of their ﬁd_uciary duliés to the Defendants including these and all others
described herein.
41.  That the Plaintiff has failed to give notice to the Defendants as required- for the
suspension, expulsion or termination of a member.
42, And that the Defenc_lants seek a finding that his/their membership is x'e;igxled (if they are
not found to have been expelled prior to that date) and that all duties obligations, fees and
’ .chargcs claimed by the Plaintiff against them after the date of rg‘signation are void and/or invalid.
FOR A DEFENSE AND THIRD CAUSE OF ACTION .

(Failure to allow Members to approve fundamental changcs)
(Violation of S.C. Code § 33-31-611) v '

43.  Defendants repeat and reallege the foregoing paragraphs as though fully restated and

realleged herein verbatim.

44.  That upon information and belief, the Plaintiff did not afford the proper notice and/or did

not meet the voting requirements to change fundamental obligations and rights of the members.
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Thosé fundamental obligations and rights include, but are not limited to, making changes to the
charges now and j');‘eviously assessed against the Defendants, failing to allow members.to resign,
terminate or be expelled from 1nember$hip and the selective enforcement Qf membdship
requil;ements and charges.

45, That the governing documents in fact require that the Club may not be operated in
contravention of the terms and conditions of the Membership Plan and may not be p])anged ina
manner that materiatly and adversély affects the right of equity mexﬁbefs without the approval of
a m"qomy of thosc adversely affected.

46.  That the Club is failing to recognize the Defendanl(s) right to transfer mcmbcxshlp and is
attempting to enforce restrictions on the Defendants’ right to transfer membership by
enforcement of a restriction af detérmined to é*ist as alleged by the Plaintiff, which is denicd)
that was not applovcd by the Defendant(s) in is therefore in violation of S.C. Code § 33-31-611.
47.  Thatasa 1esult of these fallunes the changes made qhould be declared null and void by
this Court aﬁd make a finding that his membcrship was terminated 4 months after delinquency
(believed to bc on or about June 2012) or in the alternative is dcemed to be resigned and that all
“duties obligations, fees and cha1 ges claimed by the Plaintiff against them after that date are void

and/or invalid and not later that such date.

FOR A DEFENSE AND FOURTH CAUSE OF ACTION
(Misrepresentation)

48.  Defendants repeat and reallege the foregoing paragraphs as though fully restated and

realleged herein verbatim.
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4‘). That the vP}aintiff , by and through it employees, agents, Board of Directors or other
officers, and predecessors in interest did make material misrepresentations to the Defendants.
herein including the followiug; one or more of which is bclie\;ed to be false:

a) That membérs of the club were being treated uniformly and that dues, fees

and charges are -(and have been) being charged and pursued in a consistent and fair

manner;

b) "l’hat members are not allowed to resigﬁ or terminate thei1" memberships in

any meaningful manner;

¢) That fees and charges would be uniformly aﬁd fﬂil‘i)’ applied to all members for

all transactions and dealings with regard to theh Club mcmbe'xgship(s);

d) That Golf and/or Social Club memberships were/are ah asset that would be

beneficial to the membex; and with regard to 's_ale of land to prospective buyers;

€) That membership fees, sale'charges and other costs of purchasing or transferring

membership(s) would be uniformly applied;

f) That the Club was being run in a competent and/or profcssional, open and honest
manner;
g) That the Club maintained records and accounting of the Resale List in a proper

and accurate fashion;

h) That actions or changes to governance of, or on behalf of, the Club which

materially and/or adversely affected a member would be voted on by the member(s) so

affected;

i) and other material misrepresentations to be determined during discovery

in this matter.
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50.  The Plainti{f also negligently, recklessly and with conscious indifference tobthe‘rig‘hts of
the Defendants, failed to disclose, and/or misrepresented, to the Defendants and other members
of the Club, that changes made to the governing documents of the Clilb were intended to be
minor changes when in fact fhe Plaintiff has made changes to the governing doéument:s,
including those changes described herein above, with the undisclosed intent to remove or greatly
limit membcxﬁ right to resign, as well as t-he claimed removal of the required expulsion of
members greater than 4 m@ﬁlhs.pa'st due, such changes substantially_and detrimentally effecting
the rights and obligations of the Defendants and the relation between the parties. ’

51.  That the Plaintiff had a pecuniary and c<£onomic interest in making the misrcprésematioﬁs
and/or taking the actions and/or omissions described above.

52. That the-Defendants. herein did not know the falsity of thg misrepresenta\tions and did rely
upon the above n.lisrepresemations to their éubstantial detriment. |

53.  That upon in‘formalion and Belief, there exists no meaningful market for the membership

interests, if found to be owned by the Defendants herein, and said memberships are effectively

inalienable.

54. That the Defendants have paid numerous dues, fees and charges over the years based
upon these misrepresentations, and that the Plaintiff should be required to return said payments

to the Defendants herein. -

55.  That the mistepresentations of the Plaintiff were grossly negligent and/or recklessly
made.
56.  That the Defendants request the compensatory as well as punitive damages against the

Plaintiff, attorneys fees and court costs and further damages and relief as the court deems just

and proper.

Martin ROA 56



FOR DEFENSE AND FIFTH CAUSE OF ACTION
(Breach of Fiduciary Duty)

57.  Defendants repcat and réallege the foregoing paragraphs aé though fully restated and
realleged herein verbatim.

58.  Pursuant to the By-Laws and other governing docﬁments, the relationship of Board and
Member_was eslablishéd betwecen the Defendanté (Members) and Plaintiff which results in a
special relationship of trust and confidence existing between the samc. |

59.  The Plaintiff, as a result oftlﬁs rclqtionsh.ip,lowed the Deféndants fiduciary duties,
including the duties of care, loyalty, %md good faith, with regard to the iﬁtercsts of thve Défendants
- and could not therefore act in theﬁ' own best interest without regard for their duties to the -
Dcfendants.

60.  That the Plaintiff (as an Equity Cllib in wlﬁch the Deféndams were a member) being in a
fiduciary relationship with the Defendants, did by and through the Club’s employecs, agents, the
Board of Directors-or other officers, breach its ﬁduciafy duty to the Defendants hcreiﬁ'in the
following manner: |

I. AS TO THE Plaintiff, CIMC as Follows

a. As described herein in this Complaint in all other paragraphs;
b.  In failing to terminate, or allow the Defendants to terminate or resign, their

memberships pursuant to state law and/or in a reasonable and fair manner;
c. In failing to treat similarly situated members uniformly with regard to
termination or release from obligations of membership, and in concealing

and misrepresenting such actions to the detriment of the Defendants hercin;
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d: In taking actions for the benefit of specific members which were
detrimental to the Club and/or members (including the Defendants) !1er<§in;
e. In failing to pursue the best interest of the entire membership of the Club, but
instead‘beneﬁting selected members to the detriment of others such as the Defendants
herein including seeking to derive an economic benefit to the detriment of the members
by the improper manipulation of governing documents and in contravention of the law
. alvld the establ_is})ed purpose of the Club;

£ In faili;1g to properU account for monies received by recording such funds as
“capital contributions” when they should have been credifcd to members’ fund;

g. In failing to properly maintain accounts and having i.mprope/r and insufficient
accounting practices to the detriment of the members, including the beféndam;

h. In breéching its dﬁty of loyalty and/or care to vtl'le CIMC members and
specifically to the Defendz‘mts herein;

i By céusing the value of the Defendants’ mehxbérships to be greatly or |
significantly diminished by its 5ctioxls; |

jo . In iilgoﬁsistently aﬂempting to enforce mandatory pérpetual obligations against
select mcmbqrs and in releasing or failing to adhere to the same policy with other
members and in other ways as describéd herein in this pleading; |

k. Iﬁ failing to make efforts to market or otherwise seil nkmbcrship(s) on the
“Resale List” of the Club or doing so in an unfair and non-uniform manner pr¢judicing
“some members to the benefit of others; |

L In improperly attempling to amend or revise the Club governing documents;
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n. And in other ways to be discovered or proved at Frial in this matter.
6l. That as a dircct and proximate result of the breaches of fiduciary duty described above,
the Club has been injured and the Defendants herein have been injured in numerous ways
including, but not limited to, th‘c'value and potential resale of Defendants’ real propeny in
Callawassie‘and their Club membership(s) have been significantly damaged and continue to lose
valuc while the Club continues to claim to accumulate ‘costsv, fees and obligations against the
Defendants (all such cos.ls fees and obligatio'ns are denied). |
62.  That tilc Defendants requests that the court award lhém compensatory damages and order
that the board members be removed, sanctioned or otherwise be ordered to allow the Defendants
to resign from the Club and return monies previously paid by the Defendants or make other
reasonable measures and améndmcnts to the go.\"erning. documents td allow memberships to
{erminate within a reasonable period, that CIMC be required to repurchase the memberships of
the Défendants, that punitive damages, and an award of attorneys’ fees and costs of this litigation
be granie_d to the Defendants.

FOR A DEFENSE AND SIXTH CAUSE OF ACTION
(Violation of South Carolina Code §§33-31-, 610, 611 et seq.)

63.  Defendants repeat and reallege the foregoing paragraphs as lhoﬁgh fully restated and

realleged herein verbatim.

64.  That the Club has failed to operate in compliance with SC § 33-31 -610 and as described
herein in above in the preceding paragraphs of this complaint by not treating members of the

same class the same with regard to their rights and obligations of membership, and specifically

with regard to their rights of transfer.
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65.  That the Club is failing to recognize the Defendant(s)’ right to transfer membership and is
_attcmpting to enforce restrictioris on the Defendants® right to transfer membership by
enforcement of a restriction (if determined to exist as alleged by the Plaintiff, which is denied)
that wés not abproved by the Defendant(s) in violation of S.C. Code § 33-31-611.

66. That the Dcfeﬁdants herein lle;ve been injured and _d‘ama'ged as a result of the actions as

set forth herein and request the court ruling for the damages set forth and a finding that the
Dciend'mts obhgauons to the Club terminated at the time of their resignation in November 201 1 |
and that any altempted restrictions on the right of the Defcndant(s) to resign or otherwise transfer
their membership, which were not approved by the Dcfcn'dants, are deemed void or

"unenforceable as to these Defendants.

FOR AN ADDITIONAL AFFIRMATIVE DEFENSE
(Statute of Limitations/ Laches)

67.  Defendants repcat and reallege the foregoingvparagraphs as though fully restated and
rezﬂlcged herein verbatim. |

768. - That as an additional defense the Plaintiffs claims is right barred due the applicable
statute of hnntauons and under the doctrine of Laches

F OR AN ADDITIONAL AFFIRMATIVE DEFENSE
* (Statute of Frauds)

69.  Defendants repeat and reallege the foregoing paragraphs as though fully restated and

realleged herein verbatim.

70.  That as an additional defense the Plaintiffs seeks to enforce an agreement which is not in

writing and not signed by the party against which they seek to enforce in violation of the slatute

of frauds.
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FOR AN Al)DITIONAL AFFIRMATIVE DEFENSE
(Waiver)

71.  Defendants repeat and reallege the foregoing paragraphs as though fully restated and

- realleged herein verbatim.

72. That as an additional defense the Plaintiffs claims are barred under the doctrine of waiver

as described herein above, and in releasing from liability CIC.

FOR AN ADDITIONAL AFFIRMATIVE DEFENSE
(Payment)

73.  Defendants repeat and reallege the foregoing paragraphs as though {ully restated and -

~ realleged herein verbatim.,

74, That as an additional defense the Plaintiffs claim is barred under the doctrine of payment.

WHEREFORE, the Defendants, pray for the following:

l.v The Defendants be granted the damages requested herein‘ including actual, .
coxllpci\satoi'y and punitive damages, reasonable attorneys’ fees, costs and expenses.

2. That the membership of the Defendants be deeﬁled belonging only to the
Defendém Gx‘égory Martin and be deemcd to have been terminaled and that the Plainti{l
be required to repurchasé said membership from the Defendant(s) by the at full face, or
.market, value, whichever is higher. |

3. That all claims of the Plaintiff as to Defendant Rebecca Mattin be dismissed.
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4. That the resignation of the Defendant(s) be deemed to be effective and that all

obligations for paynﬁent of any fees; dues, assessments or other liabilities or charges be

deemed to be terminated.

S.  Thatin the alternative that the Defendants membership be deemed (o have been
_ lcrminéled not more than 4 months aécn‘ becoming delinquent.

6. The Defendants be granted a trial by jury.

Law Office of Brian McDaniel, LLC

e L

BRIAN D. MCDANIEL

Post Office Box 2085

2015 Boundary St. Suite 216
Beaufort, South Carolina 29901
PHONE (803) 379-5117

FAX (803)379-5118

ATTORNEY FOR THE DEFENDANTS
GREGORY MARTIN AND REBECCA MARTIN

Bcaufdrt, South Carolina
December 20, 2012
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STATE OF SOUTH CAROLINA

COUNTY OF BEAUFORT

CALLAWASSIE ISLAND MEMBERS
CLUB, INC.,

Plaintiff,
vs.

GREGORY L. MARTIN and
REBECCA L. MARTIN,

Defenda nts.

) IN THE COURT OF COMMON PLEAS

)
) CIVIL ACTION NO: 2012-CP-07-03218

CALLAWASSIE ISLAND
MEMBERS CLUB INC.'S REPLY
TO AMENDED COUNTER-
CLAIM

Nl Nt S S N S Nt N N SN Nt

The Plaintiff/Counter-Claim Defendant, The Callawassie Island Members

Club Inc., reserving all rights under any and/or all pending and/or hereinafter filed

~motions, and replying to the Amended Counter-Claim of Defendants/Counter-

Claim Plaintiffs, Gregory L. Martin and Rebecca L. Martin, would respectfully

allege unto this Honorable Cdurt:

FOR A FIRST DEFENSE

1. = That each and every allegation set forth within the Amended Counter-

Claim, (hereinafter sometimes “Martin” Counter-Claim), not hereinafter

specifically admitted, is denied, and strict proof demanded thereof.

2. That the Callawassie Island Members Club, Inc. (hereina_fter sometimes

referred to as “CIMC"), would show that the allegations of Paragraphs 1

through 8 of the Answer and Amended Counter-Claim relate to the

assertion of defenses, by the DefendanflCounter-Claim_ Plaintiffs,

(hereinafter sometimes referred to as “Martin” and/or “Mérﬁns”), to the

allegations set forth in the CIMC Complaint, and require no response by
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CIMC; to the extent that the.allegations of said paragraphs' may be
deemed to require a response By CIMC, such allegations are hereby |
specifically denied.

That CIMC admits, upon inform}ation and belief, only so much of
Paragraphs'Q and 10 of the Martin Counter-Claim, as méy be established
by' re%erence fo the cited ddcuments and/or to those materials to which the
cited documents may refer; CIMC denies the remaining allegations set
forth in Paragraph 9 and 10. |

That CIMC, in responding to Paragraph 11 of the Counter-Claim, would
show that the best evidence of the CIC ahd/or CIMC respective governing
documents consists of the docﬁments themselves, and denies so much of
paragraph 11 as may be inconsistent and/or incompatible with such
documents. CIMC further denies so much of said paragraph as may
aflege, or may be construed to»allege, that the referenced documents.
relieve the Martins of their obligations. to '.satisfy those claims as asserted
by the Callawassie Island Members Club in the instant litigation.

That CIMC adﬁwits the ailegaﬁons set forth in Paragraph _12bof the Martin
Counter-Claim. | .

That CIMC admits only so much of Paragraph 13 of the Martin Counter-
Claim, as alleges, or' may be construed to allege, that efforts by Martin to
resolve its obligatioﬁs to CIMC; CIMC denies the remaining allegations of
Paragraph 13 of the Martin Counter-Claim.

That CIMC admits only so much of Paragraph 14 of the Martin Amended

Counter-Claim as alleges, or may be construed to allege, that CIMC

2
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10.

11.

continues to claim that‘dues, fees, assessments, elc., are owed by the
Martins upon their equity memberships in the Callawassie Island Members
Club; CIMC denies so much thereof as alleges, or may be construed to
allege, that any purported resignation or termination has effected a
termination of any ongoing obligatiqn, by the Martins, to continue payment

of dues, fees, assessments, etc., until their equity membership is reissued,;

- CIMC denies the remaining allegations of Paragraph 14 of the Martin

Counter-Claim.
That CIMC admits only so much of Paragraph 15 as alleges that the
Martins have ceased paying dues upon their memberships, and are

therefore delinquent; CIMC denies so much of Paragraph 15 as alleges, or

- may be construed to allege, any right or entitlement of the Martins to avoid

their continuing obligations to satisfy dués, fees, assessments, etc., based
upon any alleged delinquency, suspension, expulsion, or termination;
CIMC denies the remaining allegations of Paragraph 15 of the Counter-
Claim. | »

That CIMC denies the allegations set forth in Paragraph 16 of the Martin
Counter-Claim.

That CIMC admits only so much of Paragraph 17 of the Amended

Counter-Claim as alleges, or may be construed to allege, that CIMC owns

certain golf memberships andfor other equity memberships in t'he

Callawassie Island Members Club.
That CIMC, in responding to the allegations set forth in Paragraph 18 of

the Martin Counter-Claim, would show that the best evidence .of the
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12.

13.

contents of the documents cited therein consists of the documents
themselveé, and denies so much -df Paragraph 18 as may be inconsistent
and/or incompatible with such documents.

That CIMC denies the allegations set forth in Paragraphs 19 of the Martin
Counter-Claim.

That CIMC denies so much of Paragraph 20 of the Amended Counter-
Claimas alleges, or may ‘be construed to allege, ény statemént or

agreement, by the Board of CIMC, that any suspension or expulsion of

- delinquent members would effect a termination of any ongoing obligation

for t'he payment of dues, fées, assessments, etc. against such.members;
CIMC would fﬁﬂher show that the best evidenéé of the documents cited in
said paragraph consists bf the documents themselves, and denfes )
much of said paragraph as may be incohsisteht and/or incompatible with
such documents. CIMC further denies so mucﬁ of the aforesaid
paragraph as may allege or may be construed fo allege, that the -
referencc?d documents, or any alleged statements by CIMC, relieve the
Marﬁns of their obligations to satisfy those claims as asserted by CIMC in
th§ inst_aht_litigation. CIMC further denies so much of the aforeséid
paragraph as may allege or may be construed to allege, .any right or

entitlement of the Martins to avoid their éontinuing oblig\ations to satisfy

| dues, fees, asses_sments, etc., based upon any alleged delinquency,

suspension, expulsion or termination; CIMC denies the remaining

allegations of Paragraph 20 of the Counter-Claim.
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14.

15.

16.

17.

That CIMC aénies the allegations set forth in Paragraphs 21; 22, and 23 of
the Mértin Counter-CIaim. | A

That CIMC, in responding to the allegations set forth in Faragréphs 24, 25,
26, 27, 28, and 29 of the Martin Counter-Claim, would show that the best
evidence of the respective documents cited therein consists of the
documents' themselves, and denies so much of said paragraphs as may
be inconsistent and/or incompatible with such documents. CIMC further
denies so much _of the aforesaid paragraphs as n_ﬂay‘allege, or may be
construed to allege, that the referenced documents, or any of thbse
docUments, relieve the Martins of their obligationé to satisfy those claims
as asserted by CIMC in the instant litigation. CIMC further denies so
much of the aforesaid paragraphs as may allege or may be construed to
allege, any right or entitlement of the Martins to avoid their continuing
obligations to satisfy dues, fees, assessments, etc., based upon any
alleged suspension, termination, or expulsion. |

That CIMC denies th\e allegations set forth in Paragraphs 30 an'd 31 of the
Martin Counter-Claim.

;Fhat CIMC, in responding to the allegations set forth in Paragraph 32 of
the Counter-Claim, would show that the best evidence of the respective

documents cited therein consists of the documents themse[Ves, and

- denies so much of said paragraph as may be inconsistent and/or

incompatible with such documents. CIMC further denies so much of the
aforesaid paragraph as may allege, or may be construed to allege, that

the referenced documents, or any of those documents, relieve the Martins
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18.

19..

20.

21

22.

23,

24.

of their obligations to satisfy those claims as asserted by the Callawassie

~ Island Members Club Inc. in the instant litigation. CIMC further denies so

much of the aforesaid paragraph as may allege, or may be construed to

allege, any right or entitlement of the Martins to avoid their continuing

obligations‘ to pay and satisfy dues, fees, asseésments, etc., based upon
any alleged suspension, resignation, termination, or expulsion.

That CIMC denies the allegations set forth in Paragraph 33 of the Martin
Counter-Claim.

That CIMC, in responding to Paragraph 34 of the Martin Counter—CIaim,
would reallege and reiterate each and every allegation set forth in the
preceding paragraphs hereof. |
That CIMC denies the allegations set forth in. Paragraphs 35 and 36 of the
Martin Counter-Claim: |

That CIMC, in responding to Paragraph 37 of the Martin Counter-Claim,
would reallege and reiterate éach and every allegation set forth in the
preceding paragraphs hereof. |

That CIMC, denies the allegations set forth in Paragraphs 38, 39, 40, 41,
and 42 of the Counter-Claim.

That CIMC, in responding to Paragraph 43 of the Counter-Claim, would
reallege and reiterate each and every allegation set forth in preceding
parégraphs hereof.

That CIMC denies the allegations set forth in Paragraphs 44 of- the

Counter-Claim.
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25.

26.

27.

28.

29.

That CIMC, in responding to Paragraph 45 of the Counter-Claim, would
show that the best evidence of the respective documents cited therein
consists of the documents themselves, and denies so much of said
paragraph as may be inconsistent and/or incompatible with such
documents. CIMC further denies so much of thé aforesaid paragraph as
may be allege, or may be cénstrued to allege, that the referenced
documents or any of those documents, relieve the Martins of their
obligations to satisfy thoée claims as asserted by CIMC in the instant
litigation. CIMC further’denies so much of the afdreéaid said paragraph as
may allege, or may be construed to allege, any right or entitlement 6f the
Martins to avoid their continuing obligations to pay and to satisfy dues,
fees, assessments, etc., based upon any alleged suspension, resignaﬁon,
termination, or expulsion; CIMC denies the remaining allegations of said.
paragraph.

That CIMC denies the allegations set forth in Paragraphs 46 and 47 of the
Counter-Claim;

That CIMC, in responding to Paragraph 48 of the Counter-Claim, would
reallege and reiterate each and every allegation._set forth in preceding
paragraphs hereof.

That CIMC denies the.allegations set forth in Paragraphs 49, 50, 51, 562,
53, 54, 55, and 56 of the Martin Counter-Claim. | '
That CIMC, in responding to Paragraph 57 of the Counter-Claim, would
reallege and reiterate each and every allegation set forth in preceding

paragraphs hereof.
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30. That CIMC denies the all'egations set forth iﬁ Paragraphs 58, 59, 60, 61,
and 62 of .the Martin Counter-Claim.

31. That CIMC, in responding to Paragraph 63 of the Martin Counter-Claim,
would reallege and reiterate each and every allegation set forth in
preceding paragraphs hereof.

32, That CIMC denies the allegations set forth in Paragraphs 64, 65, and 66 of
the Mérﬁn Counter—CIaim. '

33. -That CIMC, in responding to Paragraph 67 of the Martin Céuntér-Claim,
would reallege and reiterate each and every allegation set forth in
preceding paragraphs hereof.

34. That CIMC would show that the allegations of Parégraphs 68 through 74
‘of the Martin Amended Counter—Ciaim relate to thé assertion of defenses,
by the Martin, to the Complaintk of CIMC, and require no response by .
CIMC; to the extent that the allegations of said paragraphs may be
deemed to require a response by CIMC, such allegations are hereby
| spegiﬁca[ly denied.

FOR A SECOND DEFENSE AS TO ALL CAUSES OF ACTION

35. - That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

36. That CIMC would show that the Amended Counter—CIaimmust be
dishissed' pursuant to Rule 12(b)(5) SCRCP, as the

" Defendants/Counterclaim Plaintiffs have failed properly to serve CIMC.
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37.

38,

39.

40.

41.

42.

43.

FOR A THIRD DEFENSE
That each and_every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That CIMC would show that the>allegations of the Counter-Claims fail to
state facts sufficient to state a cause of action and/or causes of action
against the answering Counter-Claim Defendants. |

| FOR A FOURTH DEFENSE

That 'eéch and evéry allegation set forth in thg preceding paragraphs
?;ereof is hereby ré-alleged and reiterated as fully as if set forth herein.
That CIMC would show that, if any representations were made to the
Defendants/Counterclaim Plaihtiffs during the coﬁrse of negotiations
betwéen the parties, which representations are hereby épecifically denied,
then all representations have merged into the contract between the
parties.

FOR A FIFTH DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reivterated as fully as if set forth herein.
That CIMC would show that aill claims asserted by the
Defendants/Counterclaim Plainﬁffs are barred by the applicable statute or
statutes of limitations. |

FOR A SIXTH DEFENSE
That each and. every allegation set forth in the preceding parag'raphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
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44,

45.

46.

47.

- 48.

49.

50.

That the ansWering Plaintiff/Counter-Claim Defendant would show that
any and all representations alleged made by the Defendants/Counterclaim
Plaintiffs, which representations are hereby specifically denied, constitute
parole evidence outside the terms of any contract entered into between
the parties, and therefore cannot serve tb éupplement the written

A

contract(s).\

FOR A SEVENTH DEFENSE
That each and every allegation sei forth in the preceding paragraphs
hereof is heréby re-alleged and reiterated as fully as if set forth herein.
That CIMC would show that the Defendants/éounterclaim Plaintiffs are
barred by the doctrine of estoppel from asserting claims against these
parties.

FOR AN EIGHTH DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and refterated as fully as if set forth herein.
That _CIMC would show that the claims of the Defendants/Counterclaim
Plaintiffs are barred by the doctrine of waivef.

FOR A NINTH DEFENSE

That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.

‘That CIMC would show that there is no fiduciary relationship between

themselves and the Defendants/Counterclaim Plaintiffs.

10
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51.

52.

53.

54.

55.

56.

57.

FOR A TENTH DEFENSE

That each and every allegation _sét forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That CIMC would show that all agreements entered into by the parties
were arms length transactions and the Defendants/Counterclaim Plaintiffs
were fully informed of all obligations undertaken by the
Defendants/Counterclaim Plaintiffs as a result of said agreements.

FOR A ELEVENTH DEFENSE
That each and every allegation set forth in the. preceding paragraphs
hereof is hereby re-alleged and reiterated as fully a;s if sét forth herein.
An award of punitive damages under South Carolina law in this case
would violate the Fifth, Sixth, and Fourteénth Amendiments of the United
.States Cohstitution, and Article 1, Section 3 of the South Carolina
Constitution. |
| FOR A TWELFTH DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That CIMC plead the doctrine of unclean hands as a complete defense

“and bar to anyv claim in equity asserted by the Defendants/Counterclaim

Plaihtiff_s.
FOR A THIRTEENTH DEFENSE
That each ‘and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.

11
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58.

59.

60.

61.

62.

63.

64.

65.

66.

That CIMC plead equitable estoppel as a complete defense and bar to any
claim in equity asserted by the Defendants/Counterclaim Plaintiffs.
FOR A FORTEENTH DEFENSE

That each and every allegation set forth in the- preceding paragraphs

~ hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That CIMC would show that the Defendants/Counterclaim Plaintiffs had no
right or entitlement to rely upor.x'any representatioﬁs ellegedly made by
CIMC, which rep’resentations are hereby specifically denied.

FOR A FIFTEENTH DEFENSE
That each and~ every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That CIMC weuld show that the claims of the Defendants/Counterclaim
Plaintiffs are barred by the doctrine of laches.

FOR A SIXTEENTH DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as» if set forth herein.
That CIMC would show that the claims of the Defendants/Counterclaim
Plaintiffs are barred by the economic loss rule.

~ FOR A SEVENTEENTH DEFENSE

That each and every aliegatibn set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That CIMvaould show that one or more of them were not or are not a

party to any agreement, written or verbal, relatihg to the

12
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67.

68.

69.

70.

71.

72.

Defendants/Counterclaim Plaintiffs’ membership as described in the
Answer, Counter-Claim, and therefore are not proper parties to this action.

FOR A EIGHTEENTH DEFENSE

That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That CIMC would show that the Defendants/Counterclaim Plaintiffs, by
and through their actions and/or inacﬁohs with regard to the matters
alleged in the Amended Counter-Claimhave assumed the risk and/or
accepted all  portions 6f any damages al»leged by /the
Defendants/Counterclaim Plaintiffs, and such assumption of risk and/or
acceptance is a bar to cléims vagainst'ClMC;
FOR A NINETEENTH DEFENSE

That .each and eQery allegation set forth in thé précéding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That CIMC doeé not waive, and hereby specifically reserve, any additional |
andlor further defenses, the propriety of which may be indicated by
additional information which may be acquired by theée parties or their
counsel during the course of discovery or otherwise.

| FOR A TWENTIETH DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That CIMC would shéw that the Defendants/Counierclaim Plaintiffs have

failed properly to comply with contractual condition'_s precedent to the

13 '
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assertion of those claims set forth in the Counter-Claim, which failure is a

bar to all claims against these parties.

FOR A TWENTY-FIRST DEFENSE

73. That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fuﬁy as if set forth herein.

74. That the actions taken by CiMC are authorized by statute.

FOR A TWENTY-SECOND DEFENSE

75. That eaéh and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiteréted as fully é_s if set forth herein.

76. That CIMC plead the ‘.Business Judgmént Rule as a bar to all claims
asserted against them. |

FOR A TWENTY-THIRD DEFENSE

77. That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

_ 78.  That CIMC would show that neither the provisions of South Carolina Code
SectiQn 33-31-610, nor the provisions of Code Sec_tion 33-31-620, 621 et
seq., afford a private cause of action, and the Plaintiffs’ causes of action,
br_emised upon the provisions of the respective code sections, ~should
therefore be dismissed.

WHEREFORE, the PlaintifffCounterclaim Defendant, Callawassie Island
Members Club, inc., prays that this Honorable Céurt inquire into the matters and
facts set forth herein, and issue its Order in the following particulars:

a. For judgment in favor of the Plaintiff/Counterclaim Defendant, The

CalIaWassie Island Members Club, Inc.;

14
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b. Dismissing the Counter-Claims of the Counter-Claim Plaintiffs, with
prejudice; '
C. Awarding attorneys fees and costs in favor of Plaintiff/Counter-
~ Claim Defendant;
d. For such other and further relief as this Court' may deem just and

- proper.

HOWELL, GIBSON & HUGHES, P.A.

By: /’%//// /
/&epﬁén "Hugh&s /~

Post Office Box 40/

Beaufért, SC 29801

(843) 522-2400
“Attorney for Plaintiff

Beaufort, South Carolina

January 11, 2013

CERTIFICATE OF SERVICE

1 certify that | served the foregoing Answer upon all counsel of record by affixing same with propgr postage
placing same with the United States Postal Service addressed to counsels’ last known address on ﬂ day of

January, 201 3._
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STATE OF SOUTH CAROLINA

)~ INTHE COURT OF COMMON PLEAS 3
~ COUNTY OF BEAUFORT )  CA.NO. 2012-CP-07-03218 ‘i =
CALLAWASSIE ISLAND ) SN
MEMBERS CLUB Inc., ) o ™
| ) oo 3R
Plaintiff, )  DEFENDANTS’ SECOND AMENDED
| )  ANSWER AND COUNTERCLARMS!
Vs, ) ' e W
| ) '
GREGORY L MARTIN and ) (JURTY TRIAL DEMANDED)
REBECCA L. MARTIN, )
)
Defendants. )
)

COME NOW the Defendants, Gregory L. Martin and Rebecca L. Martin, by and through
their undersigned coimsel, to ainend their Answer the Complaint of the Plaintiff (herci.naﬁcr
“CIMC” or th.c“‘Club”) and alleging counterclaims against the Plaintiff and states as féllows;

1. The Defendants admit paragraphs 1 and 2 of the Complaint. ‘
2. Thé Defendahts adxﬁit to signiné the document‘referenced in paragraph 3 and attached as

Exhibit A to the Complaint, but otherwisc deny the paragraph in all other ways and in as much as

the document attached as Exhibits A speaks for itself.

3. Paragraphs 4 and 5 of the Complaint are denied.
4, Paragraph 6 of the Complaint is admitted.
S. As to Paragraph 7 of the Complaint the Defendants crave reference to the documents

which are referenced as part of that transaction and believe such documents speak for themselves
and as to those documents which are not specified in the Complaint the Defendants are without
knowledge and information as to what specific documents the Plaintiff is referring and therefore

denies all other aspects of the paragraph.
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- 6. As to Paragraph 8 of the Complaint it is admitted that the property was purchased in 2001
and that the Plaintiff was no claiming a policy of mahdatory mem_befship at that 'tixne; but all
other allegations and parts of paragraph 8 are denied, including the reference to what is defined
as the “Deciar‘ation” (referring to December 2001 doc?tunents) in paragraph 7 of the Complaint
but apparently refers to different documents related to the purchase which occurred in February
2001.

7. Paragraphs 9, 10, 11, 12, 13, 14, 15, 16 and 17 of the Compiaint are denied.

8. All other allegations contained in the Complaint which are not herein admitted are
denied.

FACTUAL ALLEGATIONS

9. The Defendant, Gregory M‘artin, applied for an equity membership in the Club in
February, 2001 (hereinafter “Golf Membership”) which membership application submitted by
Defgandant Gregory Martin was not contingent upon, or linked to, his ownership of property on
Callawassie Island.

'10.  That the Defendant, Rebecca Martin, did not make an appllcatlon for membership but
signed only as the “Spouse” of the Applicant and it is demed that she is a member of the Club,
furthermore all references in this Answer to “Defendants” are answered in that manner in the
event that the court finds Rebecca Martin is é member of CIMC, which is specifically denied.
11.  That the Plaintiff is obligated to keep a “Resale List” pursuant to CIC and CIMC
governing c&ocuments which was/is inténded to be for the sequential and ordérly resale of those

memberships not sold under specific terms and in conjunction with a property sale.
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12.  The Plaintiff has represented to the Defendants that a.ll membership sales must be made
through the Club whether going throingh the Club controlled and maintained Resale List or in
conjunction with a Callawassie Island propeﬁy sale.

13.  That the Defendant has attempted to have the Plaintiff acknow_ledgé and agree to
payment of the outstanding dues and fees at the sale of the membership from, and limited to, the
proceeds of the membership sale, as provided for in the Club governing documents.

14, That despite the governing documents and specific représcntat‘ions,‘\the Plaintiff is
currently claiming dues and fees anc_i various charges are owed by the Defelldants pursuant to
their membership in CIMC. | .

15.  That the Defendants ceased paying dues more than 4 months and have been therefore
delinquent in excess of foﬁr months. |

16. Thét upon information and‘belief, in September 2010 the Plaintiff informed its members,
including the Defendants herein, tha% it had agreed to allow an entity (believed to be Callawassie
Island Company “CIC™) owning approximately one hundred eighty nine memberships, to resign
all those memberships without ongoing obligation and not in conformity with the policies being
pursued against the Defendants and that /t_hey had made that agreement in a manner of secrecy
and concealment as.to the Defendants and other members of the Club. |

17.  That on about the same time in September, 2010, then CIMC Co.nnnunications
Committee Chairman, Phil Kilian, 1'evealed that the Plaintiff owned 52 Equity Golf and 1 Equity
Social memberships in ifs own club.

18.  That the governing documeﬁts of the Club have no provision for the Plaintiff to own

memberships as described hérein.
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19.  That upon information and belief the release of the' largest known membership holder
without the approval of the Defendants, has cost the members of CIMC substéntial past and
future yearly revenue, and according to CIMC letters, payments of over $1 million dollars were
received based on CIC dues for a period from 2007 to 2009 having a material and ‘adverse affect
on the membership of the Defendants.

20.  That the governing doc.uments and Board of CIMC have stated and agreed that
delinquent members would be s{xspended thén expelled from membership at the end of a period
of 4 months of being so delinquent. |

21.  That acc01'di11g to the governing documents the Defendant(s) have been éxpelled from
membership since approximately June 2012 or eatlier.

22.  That upon information and belief the Club has alleged to “suspend” the Defendants’
membership for a period greater than four months.

23.  That since at least 2003 the Plaintiff has allowed‘ numerous other club members similarly
situated to the Defendants herein, to resign and/or terminate their memberships without penalty

charge or claim of ongoing dues, fees and obligations (as are being claimed against the

Defendants).

-

24, That the “Membership Plan” of April 1, 1994, as referenced in the “Membership
Purchase Agreement” signed by the Defendant(s), upon information and belief, provides for and

allows the resignation of membership.

25, That subsequent governing documents of the Club including the membership plan of
April 1994 and 2001, if applicable to the Defendants, affirmed that members such as the
. Defendants herein have the right to resign their membership and thus terminate any

accumulation of ongoing obligations or charges to the Club after that date.
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26. 'Subsequen.t documents including, but not limited to, The Callawassie Island Members
Club Plan For the Offeriﬁg of Memberships of_ 8/8/01 indicates that resigned members are no
longer equity members (See § 3.5).

27.  The Callawassie Island Members Club, Inc General Club Rules of 8/8/01 specify that
member not paying dues Will be “suspended” for a four month period and accounts “not settled
within the four (4) month period following suspension shall be expelled from the Club. (§13'.3.1)
| 28.  “Suspension” and “Expulsion” are defined more fully in § 14.1.3 and 14.1.5 respectively,
the pertinent difference being that dues and fees accumulate during a period of suspension but
not as a result of “Termination” (§ 14.1.4) nor “Expulsion” (§14.1.5). |

29. That the governing documents in fact require that the Club may 1.10t be operated in
contravention of the terms and conditions of the Membérship Plan and may not be changed in a
manner that materially andl adversely affects the right of equity x1iembers without the approval of
a gﬁajority of tho’se adversely affected.

30. That the Plaintiff, through its Treasurer and others, as recently as F ebruary 2007, has
affirmed and stated the policy of compulsory expulsion in conformity with paragraphs above .

describing the same.

31. That numerouS individuals and Club members have been allowed to effectively
relinquish membérship back to the Club without being pursued for ongoing obligations such as
are being assessed by the Club against the Defendants.

32. That the governing documents specifically exclude the Defendant(s) whé is
“grandfat.hered” due to the date of purchase of his membership from the claims currently made

by the Plaintiff,
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33.  That the Club has failed to maintain, and/or refuses to provide, complete and proper
information regarding the resale list and the memberships placed thereon and has failed to

maintain those records in a proper manner.

I‘OR A DEFENSE AND FIRST CAUSE OF ACTION
(Breach of Contract)

34,  That the allegations contained herein above are realleged herein as if set forth

verbatim.

35.  That the Plaintiff has breached their agreement with the Defendants and has in

fact now charged the Defendants in an amount greatly exceeding the amounts actually, or
rightly, due and have misapplied payments previously made by the Defendants.

36. That the Defendants requests an accounting of all ménies paid and seek all

damages from such breach including as démages all amounts found to be overpayments, or not
rightly owe_d, made to the Plaintiff by the Defendants as well as the costs ‘and attorneys fees
associated with this litigation. A_dditionally the Defendants seek a finding that their membership
obligations, including cha;'ges of fees dues and/or assessments terminated at the time of their
resignation or first attempt at resignation due to the false statements made to them céncerning
their right to resign, in the alternative the Defendants seek a finding that their obligations and
liabilities ceased upon being delinquent for foux" months.

_ FOR A SECOND DEFENSE
(Violation of South Carolina Code §§33-31-, 620, 621 et seq.)

37.  That the allegations contained herein are realleged herein as if set forth verbatim.
38. That, to the extent that it is determined that either, or both, of the Defendants own
membership in the Plaintiff Club, the Defendants have resigned that membership and/or

terminated their membership with the Club pursuant to South Carolina Code of Laws, including
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but not limited to § 33-31-620 and SC Code § 33-31-621, ending any obligation for dues feeg or
charges, such as is being claimed by the Plaintiff in this action.
39.  That the Plaintiff has not,rﬁaintained a fair and reasonable process for the termination of
the memberships of its mémbers, more specifically as to the Defendants herein, including but not
limited to in, the Plan of Membership, By-Laws or other operational, governing or organizational
documents.
40.  Upon ihformation and belief, the refusal of the Plaintiff to terminate or expel the
Defendants is being done in violation of §33-31-620, 621 and in knowing disregard to the legal
rights of the Defendants.
41.  That the Plaintiff has failed to give notice to the Defendants as required for the
suspension, expulsion or termi‘nation of a member,
42.  That the Defendants assert South Carolina Code of Laws §§33-31-, 620,621 et se',q. as an
additional defense to the damages and claims asserted by the Plaintiff.

| FOR A THIRD DEFENSE

(Violation of S.C. Code § 33-31-611) and
(Failure to allow Members to approve fundamental changes)

43. . Defendants repeat and reallege the foregoing paragraphs as though fully restatea and re-
alleged herein verbatim. ' ’ | |
44, That, to the extcntv that it is determined that either, or both, of the Defendants own

. menibershib in the Plaintiff Club, the Defendants are not liable to the Plaintiff in this matter
pursuan't‘to South Carplina Code § 33-31-611. |

45.  That the Plaintiff’s current action impropetly éeeks to restrict the Defendants’ right to

transfer membership in violation of S.C. Code §33-31-611 and should therefore dismissed.
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46,  That the governing documents of the Plaiﬁtiff Club require that the Club méy not be
operated in contravention of the terms and conditions of the Membership Plan and may not be
changed in a manner that materially and adversely affects the right of equity members Witl}out
the approval of a majority of those adversely affected.

47.  That upon information and belief; the Plaintiff did not afford the proper notice and/or did
not meet the voting réquirements to change fundamental obligations and rights of the 1n¢1nbe1‘s.
Those fundamental obligations and rights include, but are not limited to, making changes to the
charges now and previously assessed against the Defendants, failing to allow members to resign,
terminate or be expelled from membership and the selective enforcement of membership

requirements and charges.

48.  That as a result the Defendant(s) membership was terminated 4 months after delinquency
(believed to be on or about June 2012) or was resigned, and that the claims by the Plaintiff
against them in this action, and after that date of resignation or expulsion should be dismissed.

FOR A FOURTH DEFENSE AND SECOND CAUSE OF ACTION _
(Misrepresentation)

- 49,  Defendants repeat and reallege the foregoing paragraphs as though ﬁlly restated and |
x'ealleged herein verbatim.,
50.  That the Plaintiff, by and through it empldyees, agents, Board of Directors or other
officers, and predeceséors in interest did make material niisrepresentatiohs to the Defendants
herein including the following, one or more of which is believed to be false;

a) That members of the club were being treated‘ uniformly and that dues, fees

and charges are (and have been) being charged aﬁd pursued in a g:onsistent and fair

manner;
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b) That members are not allowed to resiga or terminaté their memberships in

any meaningful manner; |

) That fees and charges would be uniformly and fairly .applied to aﬂ members for
all transactions and dealings with regard to their Club membership(s);

d) That Golf and/or Social Club memberships were/are an asset that would .be
beneficial to the member and with regard to sale of land to prospective buyers;

e) That inembership fees, sale charges and other costs of purchasing or tran;‘.ferring

membership(s) would be uniformly applied;

f) - That the Club was being run in a competent and/or professional, open and honest
manner;.
g) That the Club maintained records and accounting of the Resale List in a proper

and accurate fashion;

h) That actions or changes to governance of, or on ‘behalf of, the Club which

materially and/or adversely affected a member would be voted on by the membet(s) so

affected;

i) | and other material misrepresentations to be determined during discovery

in this matter.
51, The Plaintiff also negligently, reckiessly and with conscious indifference to the rights of
' the Defendants, failed to disclose, and/or misrepresented, to the Defendants and other members
of the Club, that changes made to the governing documents of the Club were intended to be
minor ‘chang'es when in fact the Plaintiff has made changes to the governing documents,
including those changes described herein above, with the undisclosed intent to remove or greatly

limit members right to resign, as well as the claimed removal of the required expulsion of
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members greater than 4 months past due, such changes substantially and detrimentally effecting
the rights and obligations of the Defendants and the relation between the parties.

-52.  That the Plaintiff had a pecuniary and economic interest in making the misrepresenfétions
and/or taking the actions and/or omissions descbribed above.
53.  That the Defendants herein did not know the falsity of the misrepresentations and did rely l
upon the above 111isrépresentations to their substantial detriment. |
54.  That upon information and belief, there exists no meaningful market for the membership
interests, if found to be owned by the Defendants herein, and said memberships are effectively
inalienable, |
55.  That the Defendants have paid numerous dues, fees and charées over the years based
upon these misrepresentations, and that the Plaintiff should be required to return said payments
to the Defendants herein. |
56.  That the misrepresentations of the Plaintiff were grossly negligent and/or reckleésiy
made.
57.  That thé Defendénts request the compensatory as well as punitive damages against the
Plaintiff, attorneys fees and court costs and further damages and relief as the court deems just
and proper.

FOR A FIFTH DEFENSE _
(Violation of South Carolina Code §§33-31-, 610, 611 et seq.)

58.  Defendants repeat and reallege the foregoing paragraphs as though fully restated and

realleged herein verbatim.

59.  That the Club has failed to operate in c01n]31iance with SC § 33-31-610 and as described

herein in above in the preceding paragraphs of this complaint by not treating members of the
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same class the same with regard to their rights and obligations of membership, and specifically
.with 1'¢gard to their rights of transfer.

60.‘ That the Plaintiff’s claim against the Defendants herein is in contravention of state law
and in violation of S.C. Code § 33-31-611 and should therefore be dis.missed.

FOR AN ADDITIONAL AFFIRMATIVE DEFENSE
(Statute of Limitations/ Laches)

61. Deféndants repeat and reallege the foregoing paragraphs as though fully restated and
realleged herein verbatim.

62.  That as an additional defense the Plaintiffs claims is right barred due the applicable
statute of limitatiéns and under the doctrine of Laches.

FOR AN ADDITIONAL AFFIRMATIVE DEFENSE
(Statute of Frauds)

63.  Defendants repéat and reallege the foregoing paragraphs as though fully réstated and
realleged herein verbatim.

64.  That as an additional defense the Plaintiffs seeks to enforce an agreement which is not in
'\'vriting and not signed by the party against which they seek to enforce in violation of the statute

of frauds.

FOR AN ADDITIONAL AFFIRMATIVE DEFENSE
(Waiver)

65.  Defendants repeat and reallege the foregoing paragraphs as though fully restated and

realleged herein verbatim,

66. That as an additional defense the Plaintiffs claims are barred under the doctrine of waiver

as described herein above, and in releasing from liability CIC.
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FOR AN ADDITIONAL AFFIRMATIVE DEFENSE
(Payment)

67.  Defendants repeat and reallege the foregoing paragraphs as though fully restated and

realleged herein verbatim.

68.  That as an additional defense the Plaintiffs claim is barred under the doctrine of payment.

- WHEREFORE, the Defendants, pray for the following:
1, That the éction and claims of the Plaintiff be dismissed and/or denied.
2. The Defendants be granted the damages requested herein including actual,
compensatory and punitive damages, reasonable attorneys’ fees, costs and expenses.
3. That the membership of the Defgndants be determined to have been owned &)y the
Defendant Gregory Martin and be deemed to have been terminated.
4. Thatall claims of the Plaintiff as to Defendant Rebecca Martin be dismissed.
5. That the resignation of the Défendant(s) be deemed to be effective and that all
obligations for payment of any fees, dueé, assessments or other.liabilities or charges be
determined to have been terminated as described in fhis Answer.
6. That in the alternative that the Defendants membership be determined to have

_ been terminated not niore than 4 months after first becoming delinquent.

7. The Defendants be granted a trial by jury.
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Law Office of Brian McDaniel, LLC

BY: [ A~ fOJ

““BRIAN D. MCDANIEL
Post Office Box 2085
2015 Boundary St. Suite 216
Beaufort, South Carolina 29901
PHONE (803) 379-5117
FAX (803)379-5118

ATTORNEY FOR THE DEFENDANTS
GREGORY MARTIN AND REBECCA MARTIN

Beaufort, South Carolina
May 7, 2014
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STATE OF SOUTH CAROLINA } IN THE COURT OF COMMON PLEAS
) :
COUNTY OF BEAUFORT ' ) CIVIL ACTION NO: 2012-CP-07-03218

CALLAWASSIE ISLAND MEMBERS
CLUB, INC.,

.
SRIAGE
THE CALLAWASSIEJSEAND

MEMBERS CLUB INGYS:REBLY

)
)
)
)
)
Vs, o) IC
) TO THE SECOND AMENDEE?
) 5
)
)
)

g1 AYWHIO

Plaintiff,

GREGORY L. MARTIN and COUNTER-CLAIM —u): &
REBECCA L. MARTIN, oo

Defendants.

The Plaintiff/Counter-Claim Defendant, The Callawassie Island Members
* Club Inc., reserving all rights under any and/or all pending and/or hereinafter fited
motions, and replying to the Second Amended Counter-Claim of
-Defendants/Counter-Cléim Plaintiffs, Gregory L. Martin and Rebecca L. Martin,
would respectfully allege unto this Honorable Court;
FOR A FIRST DEFENSE
1. That éach and every allegation set forth within’the Second Amended
Counter-Claim, (hereinafter sometimes “Martin” Counter—Claim), not
hereinafter specifically admitted, is denied, and strict proof demanded
thereof. . |
2, That the Callawassie Island Members Club, Inc. (hereinafter sometimes
referred to as “CIMC"), would show that the allegations:of Paragraphs 1
through 8 of the Second Amended Answer and Counter-Claim reléte to
the assertion of defenses, by the Defendant/Counter-Claim Plaintiffs,.

(hereinafter sometimes referred to as “Martin” and/or “Martins”), to the
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allegations set forth in the CIMC Complaint, and require no response by

CIMC;‘ to the extent that the allegations of said paragraphs may be

deemed to require a response by CIMC, such allegations are hereby

specifical.ly denied.

That CIMC admits, upon information and belief, only so much of
Paragraphs 9 and 10 of the Martin Second Amended Counter-Claim, as
may be established by reference to the cited documehts and/or to those
materials to which the cited documents may refer; CIMC denies the
remaining allegations set forth in Paragraph 9 and 10. | .

That CIMC, in responding to Paragraph 11 of the Second Amended
Counter-Claim, would show that the best evidence of the CIC and/or
CIMC respective governing documents consists of the documents
themselves, and denies so much of paragraph 11 as may be inconsistent
and/or incompatible with such documents. CIMC further denies so much
of said paragraph as may allege, or may be construed to allege, that the
referenced documeﬁts relieve the Martins of their obligations to satisfy
those claims as asserted by the Callawassie Island Members Club in the
instant litigation.

That CIMC admits the éllégations set forth in Paragraph 12 of the Mértin'
Second Amended Counter-Claim.

That CIMC admits only so much of Paragraph 13 of the Martin Second
Amended Counter-Claim, as alleges, or may be construed to allege, that

efforts by Martin to resolve its obligations to CIMC; CIMC denies the
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10.

remaining allegations of Paragraph 13 of the Mart}n Second Amended
Counter-Claim. ‘

That CIMC admits only sb much of Paragraph 14 of the Martin Second
Amended Counter-Claim as alleges, or may be construed to allege, that
CIMC continues to claim that dues, fees, assessments, etc., are owed by
the Martins upon their equity memberships -in the Cal!awassie Island.
Members Club; CIMC denies so much thereof as alleges, or may be
construed to allege, that any'purported resignation or termination has
effected a termination of any ongoing obligation, by the Maitins, to

continue payment of dues, fees, assessments, efc., until their equity

membership is reissued; CIMC denies the remaining allegations of

Paragraph 14 of the Martin Second Amended Counter-Claim.

" That CIMC admits only so much of Paragraph 15 as alleges that the

Martins have ceased paying dues upon their memberships, and are
therefore delinquent; CIMC denies so much of Paragraph 15 as alleges, »or
may be construed to allege, any right or entitlement of the Martins to avoid
their continuing .obligations to satisfy dues, féés, assessments, etc., based

upon any alleged delinquency, suspension, expulsion, or termination;

CIMC denies the remaining allegations of Paragraph 15 of the Second

Amended Counter-Claim.

That CIMC denies the allegations set forth in Paragraph 16 of the Martin

Second Amended Countef-CIaim.

That CIMC admits only so much of Paragraph 17 of the Second Amended

Counter-Claim as alleges, or may be construed to allege, that CIMC owns

3
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11.

12.

13.

certain golf memberships andlor other equity memberships in the
Callawassie Island Members Club.

That CIMC, in responding to the allegations set forth in Paragraph 18 of
the Martin Second Amended Counter-Claim, would show that thé best
evidence of the contents of the documents cited therein consists of the
docurﬁents themselves, and denies so mdch of _Paragraph 18 as may be

inconsistent and/or incompatible with such documents.

‘That CIMC denies the allegations set forth in Paragraphs 19 of the Martin

Second Amended Counter-Claim.

That CIMC denies so much of Paragraph 20 of the Second Amended
Counter-Claim as alleges, or may be construed to allege, any statement or
agreement, by the Board of CIMC, that any suspension or expulsion of

delinquent members would effect a termination of any ongoing obligation

for the payment of dues, fees, assessments, etc. against such members;

CIMC would further show that the best evidence of the documents cited in
said paragraph consists of the documents themselves, and denies so
much of said paragraph as may be inconsistent and/or incompatible with
such documents. CIMC further denies so much of the aforesaid
paragraph as may allege or may be construed to allege, that the
referenced documents, or any alleged statements by CIMC, relieve the

Martins of their obligations to satisfy those claims as asserted by CIMC in

the instant litigation. CIMC further denies so much of the aforesaid

paragraph as may allege or may be construed to allege, any right or

entitlement of the Martins to avoid their continuing obligations to satisfy

4
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14.

15.

16.

17.

dues, fees, assessments, etc., based upon any alleged delinquency,

suspension, expulsion or termination; CIMC denies the remaining

allegations of Paragraph 20 of the Second Amended Counter-Claim.

That CIMC denies the allegations set forth in Paragraphs 21, 22, and 23 of
the Martin Second Amended Counter-Claim.

That CIMC, fn responding to the allegations set forth in Paragraphs 24, 25,

26, 27, 28, and 29 of the Martin Second Amended Counter-Claim, would

show that the best evidence of the respective documents cited therein

consists of the documents themselves, and denies so. fnuch of said

paragraphs as may be inconsistent and/for incompatible with such-

documents. CIMC further denies so much of the aforesaid paragraphs as
may allege, or may be construed to allege, that the referenced documents,
or any of those documents, relieve the Martins of their obligations to
satisfy those claims as asserted by CIMC in the instant litigation. CIMC
further denies so much of the aforesaid paragraphs as may allege or may
be construed to allege, any right or entitlement of the Martins to avoid their
continuing obligations to satisfy dues, fees, assessments, etc.,' based
upon any alleged suspension, termination, or expulsion.

That C.IMC denies the allegations set forth in Paragraphs 30 and 31 of the

Martin Second Amended Counter-Claim.

That CIMC, in responding to the allegations set forth in Paragraph 32 of .

the Second Amended Counter-Claim, would show that the best evidence

of the respective documents cited therein consists of the documents

“themselves, and denies so much of said paragraph as may be

5
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18.

19.

20.

21.

22.

inconsistent and/or incompatible with such ddcuments. ciMC further
denies so much of the aforesaid paragraph as may allege, or may be
construed to allege, that the referenced documents, or any of those
documehts; relieve the Martins of their obligations to satisfy those claims
as asserted by the Callawassie Island Members Club Inc. in the instant
litigation. CIMC further denies so much of the aforesaid paragraph as
may allege, or may be construed to allege, any right or entitlement of the
Martins to avoid their continuing obligations to pay and satisfy dues, fees,

assessments, etc., based upon any alleged suspension, resignation,

termination, or expulsion.

That CIMC denies the allegations set forth in Paragraph 33 of the Martin
Second Amended Countér~Claim.

That CIMC, in reéponding to Paragraph 34 of the Martin Second Amended
Counter-Claim, would reallege and reiterate each and every allegation set

forth in the preceding paragraphs hereof.
That CIMC denies the allegations set forth in Paragraphs 35 and 36 of the

Martin Second Amended Counter-Claim.

That CIMC, in responding to Paragraph 37 of the Martin Second Amended

Counter-Claim, would reallege and reiterate each and every allegation set

forth in the preceding paragraphs hereof.

That CIMC, denies the allegations set forth in Paragraphs 38, 39, 40, 41,

and 42 of the Second Amended Counter-Claim.
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23.

24.

25.

- 26.

27.

That CIMC, in responding to Paragraph 43 of the Second Amended

Counter-Claim, would reallege and reiterate each and every allegation set

forth in preceding paragraphs hereof.

That CIMC denies the allegations set forth in Paragraphs 44 and 45 of the
Second Amended Counter-Claim.

That CIMC, in responding to Paragraph 46 on the Second Amended
Counter-Claim, would show that the best evidence of the respective
documents cited therein consists of the documents themselves, and
denies so much of said paragraph as may be inconsistent and/or
incompatible with such documeﬁts. CIMC further denies so much of the
aforesaid paragraph as may be allege, or may be construed to allege, that

the referenced documents or any of those documents, relieve the Martins

of their obligations to satisfy those claims as asserted by CIMC in the

instant litigation. CIMC further denies so much of the aforesaid said
paragraph as may allege, or may be construed to allege, any right or
entitlement of the Martins to avoid their continuing obligations to pay and
to satisfy dues, fees, assessments, etc., based upon any alleged
suspension, resignation, termination, or expulsion; CimMC dénies the
remaining allegatiohs of said paragraph. |

That CIMC denies tﬁe allegations set forth in Paragraphs 47 and 48 of the
Second Amended Counter-Claim.

That CIMC, in responding to Paragraph 49 of the Second Amended

Counter-Claim, would reallege and reiterate each and every allegation set

forth in preceding paragraphs hereof.

7
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28.

29.

30.

31.

32.

33.

34.

That CIMC denies the allegations set forth in Paragraphs 50, 51, 52, 53,
54, 55, 56, and 57 of the Martin Second Amended Counter-Claim.

That CIMC, in reéponding to Paragraph 58 of the Second Amended
Counter-Claim, Would reallege and reiterate each and every allegation set

forth in preceding paragraphs hereof.

That CIMC denies the allegations set forth in Paragraphs 59 and 60 of the
Martin Second Amended Counter-Claim. o
That CIMC, in respbnding to Paragraph 61 of the Second Amended
Counter-Claim, would reallege and reiterate each and every allegation set
forth in preceding paragraphs hereof.
That CIMC would show that the allegations of Paragraphs 62 through 68
éf the Martin Second Amended Counter-Claim relate to the assertion of
defenses, by the Martin, to the Complaint of CIMC, and require no
responsé. by CIMC; to the extent that the allegations of said paragraphs
may be deemed to require a response by CIMC, such allegations are
hereby specifically denied.

FOR A SECOND DEFENSE AS TO ALL CAUSES OF ACTION
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That CIMC would show that the Second Amended Counter-Claim must be
dismissed pursuant to Rule 12(b}5) SCRCP, as the

Defendants/Counterclaim Plaintiffs have failed properly to serve CIMC.
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35.

36.

37.

38.

39.

40.

41.

FOR A THIRD DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That CIMC would show that the allegations of the Second Amended
Counter-Claims fail to state facts sufficient to state a cause of action
and/or causes of action against the answering Counter-Claim Defendants.
FOR A FOURTH DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That CIMC would show that, if any representations were made to the

" Defendants/Counterclaim Plaintiffs during the course of negotiations

between the parties, which representations are hereby specifically denied,
then all representations | have merged into the contract between the
parties. \

FOR A FIFTH DEFENSE

That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That CIMC would show that all claims asserted by the

Defendants/Counterclaim Plaintiffs are barred by the applicable statute or

statutes of limitations.

FOR A SIXTH DEFENSE
That each and every allegation set forth in the_ preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
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42.

43.

44,

45.

46.

47.

48.

That the answering Plaintiff/Counter—Claim Defendant would show .that
any and all representations alleged made by the Defendants/Counterciaim
Plaintiffs, which representations are hereby specifically denied, constitute

parole evidence outside the terms of any contract entered into between

the parties, and therefore cannot serve to sdpplement the written

contract(s).

FOR A SEVENTH DEFENSE
That each and every allegation set forth in ihe preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That CIMC would show that the Defendants/Counterclaim Plaintifis are

barred by the doctrine of estoppel from asserting .claims against these

parties.

FOR AN EIGHTH DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That CIMC would show that the claims of the Defendants/Counterclaim

* Plaintiffs are barred by the doctrine of waiver.

FOR A NINTH DEFENSE
That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That CIMC would show that there is no fiduciary relationship between

themselves and the Defendants/Counterclaim Plaintiffs.

10
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49.

50.

51.

52,

53.

54.

55.

FOR A TENTH DEFENSE

" That each and every allegation set forth in the preceding paragraphs

- hereof is hereby re-alieged and reiterated as fully as if set forth herein.

That CIMC would show that all agreements entered into by the parties
were arms length transactions ahd the Defendants/Counterclaim Plaintiffs
were fully informed of all obligations undertaken by the
Defendants/Couhterclaim Plaintiffs as a result of said agreements.

FOR A ELEVENTH DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
An award of punitive damages under South Carolina law in this case
would violate the Fifth, Sixth, and Fourteenth Amendments of the United
States Constitution, and Arﬁcle 1, Section 3 of the South Carolina
Constitution.

FOR A TWELFTH DEFENSE
That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.

“That CIMC plead the doctrine of unclean hands as a complete defense

and bar to any claim in equity asserted by the Defendants/Counterclaim

Plaintiffs.
FORA THIRTEENTH DEFENSE

That éach and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.

11
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56.

57.

58.

50.

60.

61.

62.

63.

64.

That CIMC plead equitable estbppe! as a complete defense and bar to any
(;laim in equity asserted by the Defendanté/Counterclaim Plaintiffs.

FOR A FORTEENTH DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-aliéged and reiterated'as fully as if set forth herein.
That CIMC would show that the Defendants/Counterclaim Plaintiffs had no
right or entitlement to rely upon any representations allegedly made by
CIMC, which representations are hereby specifically denied.

FOR A FIFTEENTH DEFENSE
That each and evefy allegation set forth in the preceding parégraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That CIMC would show that the claims of the Defendants/CounterClaim

- Plaintiffs are barred by thé doctrine of laches.

" FOR A SIXTEENTH DEFENSE
That each and every allegation set forth in the. preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That CIMC would show that the claims of the Defendants/Counterclaim
Plaintiffs aré> barred by the economic loss rule.

FOR A SEVENTEENTH DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That CIMC would show tﬁat one or more of them were not or are not a

party to any agreemér{t, written or- verbal, relating to the

12
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65.

66.

67.

- 68.

69.

70.

Defendants/Counterclaim - Plaintiffs’ membership as described in the

Answer, Counter-Claim, and therefore are not proper parties td this action.
FORA EIGHTEENTH DEFENSE

That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That CIMC would show that the Defendants/Counterclaim Plaintiffs, by

and through their actions and/or inactions with regard to the matters
alle.g‘ed in the Second Amende,dCounter—Claifn have assumed the risk
and/or accepted all portions of any damages alleged by the
Defendants/Counterclaim Plaintiffs, and such‘ assumption of risk and/or
acceptance is a bar to claims against CIMC. |

FOR A NINETEENTH DEFENSE
That each and every allegation set forth in the préceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if sét forth herein.
That CIMC does not waive, and hereby specifically feserve, any additional
and/or further defenses, the propriety of which may be indicated by
additional information which may be acquired by these parties or their
counsel during the course of discovery or otherwise. |

FOR A TWENTIETH DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That CIMC would, éhow that thé Defendants/Counterclaim Plaintiffs have

failed properly to comply with contractual conditions precedent to the

J
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71.

72.

73.

74.

a§sertion of those claims set forth in the Second Amended Counter-Claim,
which failure is a bar to all claims against these parties.
FOR A TWENTY-FIRST DEFENSE

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That the actions taken by CIMC are authorized by statute.

. FOR A TWENTY-SECOND DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiteratedv as fully as if set forth herein.
That CIMC plead the Business Judgment Rule as a bar to all claims

asserted against them.

WHEREFORE, the Plaintiff/Counterclaim Defendant, Callawassie Island

Members Club, inc., prays that this Honorable Court inquire into the matters and

facts set forth herein, and issue its Order in the following particulars:

For judgment in favor of the Plaintiff/Counterciaim Defendant, The

a.
Callawassie Island Members Ciub, Inc.;

b. Dismissing the Counter-Claims of the Counter-Claim Plaintiffs, with
prejudice;

C. Awarding attorneys fees and costs in favor of Plaintiff/Counter-
Claim Defendant;

d. For such other and further relief as this Court may deem just and

proper.

14
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HOWELL, GIBSON & HUGHES, P.A.

téﬁﬁ P Hughe 4
Post ffice Box 4
Beaufort, SC 29901
(843) 522-2400
Attorney for PlaintifffCounter-Claim

Defendant

Beaufort, South Carolina

May 15, 2014

CERTIFICATE OF SERVICE

f cerllfy that | served the foregoing Answer upon all counsel of record by affixing same with proper postage
placmg same with the United Slates Postal Service addressed to counsels' last known address on _{lo  day of May,

BYZW /
/StepWHugﬁ’es / /
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF BEAUFORT } CIVIL ACTION NO: 2012-CP-07-03218

CALLAWASSIE ISLAND MEMBERS
CLUB, INC.,

Plaintiff, '

CALLAWASSIE ISLAND
MEMBERS CLUB'S MOTION TO
DISMISS OR FOR JUDGMENT
ON THE PLEADINGS

VS.

GREGORY L. MARTIN and
REBECCA L. MARTIN,

' e o Nt N st S N N’ Nt Ngt

De_fendants.
TO: BRIAN D. MCDANIEL, ESQUIRE, ATTORNEY FOR THE DEFENDANTS:

YOU WILL PLEASE TAKE NOTICE THAT the Plaintiff, Thé Callawassie
Island Members Club, Inc., by and through its undersigned counsel, will mbve on
the tenth déy after serQice hereof, or as soon thereafter as may be heard, before
the Presiding Circuit Court Judge in the Beaufort County Court of Common
Pleas, for an Order of this.Cour’t dismissing counterclaims asserted by the
Defendahts, to include those counterclaims asserting violations of South Carolina
Codes §§33-31-610, -611, -620, & -621 (or any other section within the South
Carolina Nonprofit Corporations Act), the claim entitled “Failure to allow Members
to approve fundamental changes,” and the claim for breach of fiduciary duty,
designated within the relevant pleadings as the second, third, fifth, and sixth

causes of action.
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The within motion is made pursuant to Rules 12(b)(6) and 12(c), SCRCP,
and upon the grounds that the allegations related to the second, third, and sixth
causes of action fail to state claims for which relief may be granted. The South
Carolina Nonprofit Corporations Act does ﬁot create a private right of action, and
“Failure to allow members to approve fundamental changes” is not a recognized
cause of action,in South Carolina. Additionally, a breach of fiduciary duty claim is
not properly before this Court, and should be dismissed accordingly.

Under South Caroliha law, a breach of fiduciary claim is nearly always a
derivative claim, rather than a direct claim, because it seeks to remedy harm that
all shareholders/members suffered and felt equally. The Court of Appeals has
recognized that “[t]he fiduciary obligation of dominant or controlling stockholders
or directors is ordinarily enforceable through a shareholder derivative action.”

Brown v. Stewart, 348 S.C. 33, 49, 557 S.E.2d 676, 684 (Ct. App. 2001). Brown

teaches that a breach of fiduciary claim must be enforced derivatively. Brown at
49, 557 S.E.2d at 684.

South Carolina law allows for derivative actions against nonprofit
corporations, in accordance with the South Carolina Rules of Civil Procedure.
S.C. Code Ann. §33-31-630. As alluded to by this code section, Rule 23(b)(1),
SCRCP, prbvides for the appropriate manner in asserting a derivative claim:

In a derivative action brought by one or more shareholders or

members to enforce a right of a corporation or of an unincorporated

association, the corporation or association having failed to enforce

a right which may properly be asserted by it, the complaint shall be

verified and shall allege that the plaintiff was a shareholder or

member at the time of the transaction of which he complains or that

his share or membership thereafter devolved on him by operation
of law. The complaint shall also allege with particularity the efforts,

e
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if any, made by the plaintiff to obtain the action he desires from the
directors or comparable authority and, if necessary, from the
shareholders or members, and the reasons for his failure to obtain
the action or for not making the effort. The derivative action may not
be maintained if it appears that the plaintiff does not fairly and
adequately represent the interests of the shareholders or members
similarly situated in enforcing the right of the corporation or
association.

The Defendants’ Answer and Counterclaim fails to satisfy the
requirements of Rule 23 in several particulars. First, it is not a verified pleading.

Second, Defendants fail to meet the specific pleading requirements contained

within the Rule: they do not “allege with particularity” any efforts made on their’

behalf to obtain the corporate action sought, or their failure to obtain the
corporate action sought, or the reason why they did not make the efforts to. have
the corporate action occur. Moreover, given that the Defendants’ counterclaim is
in response to a debt collection action brought by CIMC, it is unreasonable to
believe fhat they adequately represent the interests of g_u members. Certainly, the
-interests of other CIMC members are best served by these Defendants making
payments as required under their contractual obligations. Consequently, the
Defendants should be barred from amending their claim for breach of fiduciary
duty.

This motion shall be based upon_the statutory and common laws. of the
State of South Carolina, the pleadings exchanged in the instant matter, and any
other documentation and/or information related to the within motion.

The undersigned certifies, pursuant to Rule 11, SCRCP, that there is no

duty of consuiltation with opposing counsel prior to the filing of the within motion.
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Beaufort, South Carolina

July 24, 2013

HOWELL, GIBSON & HUGHES, P.A.

-

. By: ‘

Stephen P. Hughey” /7
William T. Young/ll
Post Office Box

Beaufort, SC 29901
(843) 522-2400

And:
Ehrick K. Haight, Jr.

MINOR, HAIGHT & ARUNDELL, P.C.

P.O. Drawer 6067

Hilton Head Istand, SC 29938

(843) 785-8040

Attorneys for The Callawassua Island

. Members Club, Inc

CERTIFICATE OF SERVICE

| cemfy that | served the foregoing Motion to Dismiss or for Judgment on the Pleadings upon ail counsel of

record by affixing same with Rﬁ)per postage placing same with the United States Postat Service addressed o counsels’
ay of July, 2013.

last known address on

AL

iliam T. Young 1|
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) :
COUNTY OF BEAUFORT 013H0V -6 i AENG - 2012-cP-07-03218
. ) L oy ‘;U '
The Callawassie Island Members " I .i O 1\(() ¢
Club, Inc "0 )i o o COURT
)
Plaintiff, ) MEMO IN OPPOSITION TO
)  PLAINTIFF’S MOTION . TO DISMISS
VS. ) SPECIFIED COUNTERCLAIMS
)
Gregory L. Martin and Rebecca Martin )
)
Defendants, )
)

TO: WILLIAM T. YOUNG, 111, ESQUIRE, ATTORNEY FOR THE PLAINTIFF
THE CALLAWASSIE ISLAND MEMBERS CLUB, INC:

Dismissal of the counterclaims and/or defenses of the Defendants in this case is
not warranted. The Plaintiff contends that the Defendants’' claim for breach of fiduciary
duty should be dismissed because the Defendants’ claim is actually a derivative clz;lim
secking remedy for all sixareholders equally. The Plaintiff argﬁes that the fiduciary

obligation of “directors” is ordinarily enforceable though a shareholder derivative action

and that a breach of fiduciary claim must be enforced derivatively. (Brown v. Stewart 348
S.C. 33 (Ct. App. 2001). To the contrary, the Brown case does not tcach that a fiduciary
claim must be enforced derivatively, but instead supports that the Defendant’s claim for
breach of fiduciary duty is appropriate in this case. The Brown case states that “’If
misconduct by the management of a corporation has caused a particular loss to an
individual stiockholdcr, the liability for the misinanagement is an asset of tlje individual
stockholder. Of course, a suit based on the misco‘m.luct can be brought by the individual

stockholder.”” (citing Ward v. Griffin, 295 S.C. 219, 221 (Ct. App. 1988) (Emphasis

! The Defendant Rebecca Martin denies that she ever purchased a membership in the Plaintiff Club.
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Added). The court in Brown further states, “[A]n individual action is also allowed if
alleged wrongdoers owe a fiduciary relationship to the stockholder and full relief to the
slockhoider cannot be had through a recovery by the corporation. 19 AmJur.2d
Corporations § 2268, at 167 (1986).” In the case of Brown, the Court decided only that a
mere loss in value of stock, which in that case effected all stockholders equally, was
insufficient to support a separate claim for breach of fiduciary duty.

In this case the damages and harm to the Defendants which they are seeking in the
breach of fiduciary duty claim are separate and distinct from the losses suffered by the
corporationras a whole.? The Defendants are claiming that the Plaintiff failed to follow
the Club goverﬁing documents and did not expel him (or them) as they were required to
| do. The claim that the Plaintiff failed to expel this Defendant, while select other members
may also have a similar claim, is not a claim shared by all members, nor is the amount of
resulting damages the same for those affected. In fact it is the disparate treatment that as
outlined in the Answer and Counterclaims §vhich supports many of the Counterclaims
made by the Defendants.

In this case, the Defendants are distinct from the general membership because
they became Cltlb members prior to the Plaintiff purchasing the assets of the Club in
2001. Specifically, Plaintiff’s Complaint at paragraph 3 states that these Defendants
became members in February 2001. Therefore, the Defendants suppiement this
memorandum with the attached exhibits which include a portion of the Callawassic
Istand Property Owners Association Covenants of 1997 (EXHIBIT A) and the Amended
and Restated General Declaration for Callawassie Island And Provisions for the

Callawassie Island Property Owners Association, Inc of December 1, 2001 (EXHIBIT B).

2 | is noted that in this case the Defendant(s) isfare equity owner(s) and not sharcholders.
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I have provided only the relevant pages which deal with Callawassie Island Club or
Callawassie Island Members Club, Inc.. These are significant because they are relied
upon by the Plaintiff (Paragraph 7 of the Complaint) in its claim but also because they
distinguish these Defendants and their rights from the generallmembership of the Plaintiff
Club as a whole. As you can see at Section 2 of the 12/1/2001 Declarations p. 74 |
provided (EXHIBIT B), the requirement lo remain an equity member in the Plaintiff Club .
does not app]); to a group of members that bought property on Callawassie prior to
December 1, 2001. The requirement did not exist in the previous Covenants (EXHIBIT
A). Further in their Answer at paragraph 26- 28 the Defendants note that the governing
documents in fact discuss the proccduresb for resignation that should apply to these
particular defendants. Since these Defendants purchased prior to 2001 they have no
obligation to maintain a membership and should be allowed to resign as they have
attempted to do, and they therefore have abseparate and distinct claim to b‘ring against the
Plaintiff, which is not a claim that would be derivative and to the benefit of all members.
The Plaintiff argues that instead of a defense or counterclaim that the matters

raised by the Defendants would have to be raised as a Derivative Action, based upon S.C.
Code §33-31-304(b), but that argument is not supported by the code or case law. Review
of the Ofﬁcial.CommcntS to S.C. Code §33-31-304 specifically addresses that the Ultra

" Vires limitation section is narrow and “It does not address actions that ... (ii) violate
féderal or state.laws; (iii) breach duties owed by the directors... (vi) breach duties
owed by the corporation.” Tl'xe Defendants’ Answer raises as defenses that the Plaintiff
has violated the state Nonprofit Corporations statutes (state law —ii above) and as a

counterclaim that the Plaintiff has breach its fiduciary duty to its members (point vi
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above). Therefore, the Plaintiff’s reliance upon S.C. Code §33-31-304 for its request for
dismissal is misplaced.

The Plaintiff also contends that the other counterclaims asserting enforcement of
the statutory provisions of S.C. Code §§ 33-31-620, 621, 611 and 610 are not private
rights of action. The Defendants in this case are seeking to enforce statutory requircments
which are designed to protect members of nonprofits, such as this Defendant (or if both
are determined to be members “Defendants”). The Defendant(s) seek a determination by
the court that its membership has been resigned or was by operation of the governing
documents terminated by expulsion thereby ending the Defendant’s obligations, if any, to
the Plaintiff. The court has been grﬁnted wide power to enforce minority owner
(shareholder) rights pursuant to § 33- 14-300 and the remedies provided at § 33-14-310
(d) which are provided in licu of dissolution of the company. The Defendant has alleged
for just these sorts of remedies and they are appropriate for this case.

F i_nally, if the court doés not believe that the Defendant has set forth a
sufficient counterclaim in counterclaims 2, 3, and 6, the Defendants rcqueéts that those

allegations remain as Affirmative defenses in this matter.

In conclusion the Defendant requests that the Plaintiff’s motion be denied.
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November 5, 2013
Beaufort, South Carolina

LAW OFFICE OF BRIAN McDANIEL, LLC

e .
BRIAN McDANIEL ~
2015 Boundary Street, Suite 216
P. O. Box 2085
Beaufort, South Carolina 29901
Phone: 843-379-5117
Fax: 843-379-5118
Attorney for the Defendants
Gregory Martin and Rebecca Martin
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EXHIBIT, A.to Defendants
Memo in Opposition

REV IVIINY
e TR 490 (DA COANIS
: 2342
ARTICLE V[
CLUB PROPERTY

Sectton 1. General. Neither membership in tho Association aor owaership ar
occupancy of sny Residential Lot or Family Dwelling Unit shall confer any ownership Interest
in or right to use the Club Property. Righis to usc the Club Property will be granted only to
such persons, and upon such ferms and conditions, as may be determined frorn time (o tims by
the owner(s) of the Ciub Propesty. The owmrer(s) of the Club Property shall have the right,
{rom time fo tlme and without notice 1o the Association or any Mcmber, to amend or swalve the
terms anu conditions of use of (he Club Propaily, including, withoul fimitation, cligiblity (or
and duration of use rights, catcgorles of use, exient of use ptiviteges and number of uscrs, and
shall also have the right lo reserve use vights and to (erminate use rlglts aliogether.

Section 2.- Ownership and Ope cration,  All peesons, Including all Propeity
Owners, arc hereby advised ihat no tepresenialons of warraniles have been or are made by
Declarant, (ke Company, he Association or any other person with regard to e continving
ownesship or operation of {he Club Proparly as now of hescafiey depicted upon any plais,
plans, maps or renderings of the Propetly, and no purpoited representalion o7 warsanty in such
(egard, cither written or aral, shall ever be ef fective without an amendment herelo cxeculed 01

Jolned into by Dx¢clarant.

Section 3. Cooperation. Notwithstanding the foregolng, lic Company and tho
Association acknowledge that a cooperative relationship among tie Company. tho Association
the Coinpany snd

and the owner(s) of the Civb Property Is pecessaty and desirable, and thus,

whe Association, on il behaif and on behalf of their successors and assigns, hereby pledge

such cooperation.

ARTICLE VI
DISCLAIMER

The adaplion of Ihis Amended and Restared Declaration, while by its natuc
intended to recile malters and circumstance i their present SI3lC as @ cosult of changed
clrcumstances ur intervening evenls a5 discussed In the reciials on the Initial page hercof, is not
intended fo and shalt no! be construcd as modifying, in and of ilscil, any scparaie or
independent documents having their ewa exisience of Indcpendent fegal significance such as,
for example, Property Reports fited with Officc of Intcrsiate j.and Sofes and Registration,
Depariment of tiousing and Urban Development of Callawassic Istand Club, Inc.

S-
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EXHIBIT A to Defendants

Memo in Opposition

AMENDED AND RESTATED GENERAL DECLARATION FOR

CALLAWASSIE ISLAND AND PROVISIONS FOR
THE CALLAWASSIC [SLAND PROPERTY

OWNERS ASSOCIATIONS, INC.

TABLE OF CONTENTS

Description
Generat Declamtion
PART ONE - CENERAL REFERENCES
Adticle | - Definttions )
Asticle 11 - Propedty Deseriplion
Section 1. Existing Peoperty
Section2.  Additions to Propeity

PART TYYO - COVENANTS AND RESTRICTIONS
APPLSCADLE TO COMMUNITY DEVELOPMENT OF

CALLAVASSIE 1SLAND
Anticle ) - General Covenonts

Section 1. Purposes

Scelion 2. An:hi(ccluml and Design Review
Section 3. Siting

Scetion 4. Parking

Section S. Completion of Construciion
Scction 0. Sesvice Yeouds

Section 7. Signs

Section 8. Other Buildings and Vchicles
Scction 9. Unsightly Conditions
Seetlon 10 Lights

Section $1.  Auimals

Seclion 12, Water oud Sewage

Section 13, Repalrsand Hazards

Scction 4. Offemsive Activity
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Section 15,
Seclion 16.
Seetion 17.
Sectlon 18.
Section 19.
Section 20,
Scction 21,
Section 22.
Section 23,
Section 24.
Section 25.

Section 26.
Seelion 27

Sectinn 28,
Section 29.
Section 30.
Suction 31.
Section 2.
Section 33,
Section 34,
Section M.
Seétion 36.
Section 37.
Section 38.
Section 39.
Section 0.
Section 41,
Section 2.

Section 43,
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Anlcnnas

Sound Devices

Trespass

Parcels

Dridges

Building Height

Repurchases

fnpross and Egress; Roadways
Eosemenl [or Spring istend Owners

Permanent Location of Quasd House and Spring
Isiend Gasement Interscelion

Certain Expenses 1o be Shared Hetween the
Association and the Spring Island FOA

Special One-Time Conlribution of Spring Istand
Company, L.P. o the Assoclation Reserve Account
Gaseoent for Members of the Club Corporation

Multiple Ownership of Peopettics
Renial of Properties

Usc of Abutting Conmion Propieriies
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Pools

Irrigation

Sipht Distuncd i Inesections

Air Conditioning Units

Energy Conservation Equipment and Greenhowses
Alteration of Waterfront Propenty
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Commercial Activity
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EXHIBIT B to Defendants

Memo in Opposition @417/ %

Ameﬁded And Restated General Declaration For
. Callawassie Istand And Provisions For The
Callawassie Island Property Owners Association, Ihc.
of

‘December 1, 2001

BEAUFORT COUNTY SC -~ ROD
BX 01505 PG 0850

FILE NUM 2001074988
RECORDING FEES 133,00

RECORDED BY & BING RCPT# 26394
RECORDED 12/03/2001 02:05:1% M

ARer Recording Return To:

James P. Schclder, Ir.

Jones, Scheider & Patterson, P.A.
"P.O. Box 1938 .

Bluffion, South Carolina 29910

(843) 706-611 ¢
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'EXHIBIT B to Defendants
Memo in Opposition orR BK 01505 pAgGE 0931 y

in or right to use the Club Property. Rights 1o use the Club Property will be granted only to
such persous, and upon such terms and conditions, as may be determined from time to time by
the owner(s) of the Clubty Property. The owner(s) of the Club Property shal) have the right,
from time to {ime and without notice to the Association or any Member, to amend or waive the
terms and conditions of use of the Club Property, including, without limitation, cligibility for
and duration of use rights, categories of use, extent of use privileges and number of users, and
shall also have the right to reserve use rights and to terminate use rights altogether.

o Section 2. Caliawassie Island Members Club Membership. Bvery Person or
entity who purchases property on Callawassie Island after December 1, 2001 shall thereupon
pe required to purchase an Equity Membership (“Membership”) in the Callawassie Island
Members Club, Inc. (*Club”) and remain an Equity Member in good standing in such Club for
cach property purchased or transferred after the approval date of this amendment for so long as
such person or entity owns the subject property. Such Member shall thereafter be vested with
all of the rights, privileges and obligations of Membership in the Club as sct forth in the Plan
for the Offering of Membership and Bylaws of the Club and Amendments thereto. The
applicable Membership Contribution Fee shall be paid as of the date of such conveyance. The
‘payment of such Membership Contribution Fee shall be a condition precedent to the delivery of

\ a deed or any other form of conveyance.

“~If the event one oF more property owners who are already equity members of the Club
purchase all or a portion of an abutting lot to form a single lot, such property owners will not
be required to purchase and hold an additional Equity Membership in the Club.

Pursuant to Part Three, Article 1, Section 1 hereof, or in the event that a Lot or Dwelling Is
owned by onc or more individuals, a partnership or a corporation, only one Owner with
respect to any such Lot .or Dwelling shall be an Equity Member of the Club, any such
determination to be made in accordance with the Bylaws of the Club as from time to time

constituted.

The provisions of this Section shall run with the title of and be appurtenant to all Lots and
Dwellings transferred or otherwise conveyed after December 1, 2001 and shall be binding
upon and inure to the benefit of all Owners of such Lots and Dwellings and their respective
heirs, executors, legal representatives, Successors and assigns, Each Owner, by acccptance ofa
deed or other conveyance pursuant to purchase of a Lot or Dwelling after the approval date of
this amendment consents and agrees to the obligations of an Equity Mcmber of the Club,

All other sections of this Declaration not herein specifically amended shall be automatically
amended to conform with the spirit and intent of this Amendment to this Declaration,

.74 .-
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

Plaintiff,
V.

GREGORY L. MARTIN and
REBECCA L. MARTIN,

Defendants.

e N N e Nt Nt Nt et N N N S o Nal Sar?

TO: BRIAN D. MCDANIEL, ESQUIRE, ATTORNEY FOR THE DEFENDANT/COUNTERCLAIM

PLAINTIFE:

\ YOU WILL PLEASE TAKE NOTICE THAT the Plaintiff/Counterclaim Defendant, The
Callawassie Island Members Club, Inc. (“CIMC"), will move on the tenth day after service hereof,
or as soon thereafter as counsel may be heard, for an Order of this Court granting summary

judgment upon all causes of action raised by CIMC against the Defendants, Gregory and Rebecca

Martin (coilectiv_ely “Martins").

This motion is made pursuant to Rule 56 of the South Carolina Rules of Civil .Procedure,

and upon the following grounds:

a. That the instant litigation was commenced by CIMC, seeking to recover unpaid
dues, fees, and assessments owed to it by Martins;

b. That on or about February 15, 2001, the Callawassie Island Club (“CIC"), CIMC’s
predecessor in interest, and Martins entered into an unambiguous contract for
the acquisition of a membership in CIC, which later became a membership in

CIMC (the “Membership”), in which Martins agreed to abide by and be bound by

~ IN THE COURT OF COMMON PLEAS
FOR THE FOURTEENTH JUDICIAL CIRCUIT
CIVIL ACTION.NO. 2012-CP-07-03218

NOTICE OF MOTION AND MOTION FOR
SUMMARY JUDGMENT
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certain covenants, fules. and other obligations, “as same may be amended from
time to time”;

That among the agreements voluntarily entered into by Martins was that they
would continue to pay dues, fees,_ and assesshents as established from time to
time, on their Membership until the Membership was reissued;

That Mattins, despite entering into va.lid and enforceable contracts, have failed
in the continuing and ongoing obligation to pay dues, fees, assessments, and
other charges fo CIMC,; |

That Martins currently owe significant monies to CIMC, with the specific amount
to be set forth via affidavit; |

That there is no genuine issue of material fact for a jury to consider, as the
contracts between CIMC énd Martins, as well as the governing documents of
Callawassie Island (including the 1994 Plan for Offerihg Membership; the 2001
Plan for Offering of Membership, General Club Rules, bylawé, and Callawassie
Istand Prope&y Owners’ Association Covenants), and all amendments thereto,
are unambiguous in the collective requirement that a.member must remain in
good standing with CIMC until his membership is reissued; and

'That the agreement between CIMC and Martins, requiring Martins' ongoing

obligation to pay dues, fees, assessments, etc. until the membership is reissued,

are permitted, authorized, and contemplated within the South Caralina Nonprofit .

Corporation Act, including S.C. Code Ann. §§33-31-620 and -621, which provide
that a member is not relieved from any obligations incurred or commitments

made while still a member.
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YOU WILL PLEASE TAKE FURTHER NOTICE THAT the Plaintiff/Counterclaim Defendant,
CIMC, will seek an Order of this Court granting summary judgment in its favor on all counterclaims
asserted by Martins. This motion is made pursuant to Rule 56, SCRCP, and upon the following

factual grounds:

a. That Martins’ claims are barred by the statute of limitations;

b. That Martins have suffered no damages from the claims asserted,;

c. That Martins have failed to establish a breach of fiduciary duty by CIMC;

d. That Martins have failed to establish a claim for negligent misrepresentation;
e. That the actions complained of by-Mértihswere taken upon advice of counsel,

financial consultants, and other information upoﬁ which the CIMC Board may
rely; |

f - That the business judgment rule precludes judicial review of the alleged actions
taken by CIMC;

g That CIMCwas othérwisejustiﬁed in taking the actions complained of by Martins,
th}ough authority granted by its governing documents énd the South Carolina

- Code of Laws;

h Th.at Martins have failed to follow conditions precedént to seeking recovéry upon
a theo;y of breach of fiduciary duty, and is otherwise not entitled to assert a claim
for breach of fiduciary duty;,

i That Martins are not entitled to equiiable relief;

j- That Martins have failed to establish that they are entitled to an accounting; and

K. That therefore, Martins haQe failed to set forth a genuine issue of material fact

for a jury to consider.
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The undersigned certifies, pursuant to Rule 11, SCRCP, thatthereis no duty of consuitation
with opposing counsel prior to the filing of the within motion. |

This motion shall be based upon the statutory and common laws of the State of South
Carolina, the South Carolina Rules of Civil Procedure, the pleadings, affidavits, deposition

testimony, and discovery documents exchanged herein.

MINOR, HAIGHT & ARUNDELL, P.C.

By: _L/Z/ ¢ il
Ehrick K. Haight, Jr.
Stacey S. Collins
P.O. Drawer 6067
Hilton Head Island, SC 29938
(843) 785-8040

AND:

HOWELL, GIBSON & HUGHES, P.A.
Stephen P. Hughes

William T. Young il

Post Office Box 40

Beaufort, SC 29901

(843) 522-2400

Attorneys for The Callawassie island
Members Club, Inc.

Hilton Head lIsland, South Carolina

March _& J. 2014

CERTIFICATE OF SERVICE

{ certify that | served the foregoing Motion for Summary Judgment upon all counsel of record by
affixing same with proper postage pjacing same with the United States Postal Service addressed to
counsels' fast known address on ¢ day of March, 2014

By: ,
Stacey S. Cﬁlins

4
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

Plaintiff,
V.

MICHAEL J. FREY and
GRACE |. FREY,

Defendants.

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

Plaintiff,
v

GREGORY L. MARTIN and
REBECCA L. MARTIN,

Defendants.

S N T g W S WP g S Wl g

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

Plaintiff,
V.

MARK QUINN and
SHERRY B. QUINN,

Defendants.

e N N Nt Nt N Nt Nt Nt S Nt st

IN THE COURT OF COMMON PLEAS
FOR THE FOURTEENTH JUDICIAL CIRCUIT
CIVIL ACTION NO. 2012-CP-07-03209

THE CALLAWASSIE ISLAND MEMBERS
CLUB, INC."S MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT

CIVIL ACTION NO. 2012-CP-07-03218

THE CALLAWASSIE ISLAND MEMBERS
CLUB, INC.'S MEMORANDUM [N SUPPORT
OF MOTION FOR SUMMARY JUDGMENT

CIVIL ACTION NO. 2012-CP-07-03216.

THE CALLAWASSIE ISLAND MEMBERS
CLUB, INC."'S MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT
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The Callawassie Island Members Club, In¢. (“CIMC"), by and through its undersigned
counsel, submits this memorandum of law in support of its motion for summaryjudgment.‘ Forthe
reasons discussed herein, summary judgment in favor of CIMC is warranted.

BACKGROUND

This is an action commenced or{ behalf of CIMC, seeking recovery of unbaid dues, fees,
and assessments? owed to it by the Defendants inthe aboye-captioned cases (collectively referred
to as “Members”), in connection with their memberships in CIMC. |

FACTS

Callawassie Island is a private, members-only island, located between Beaufort and Hilton
Head. its members enjoy many amer;ities on the island, including: swimming, tennis and golf
facilities, as well as a clubhouse and dining room. The Club was originally formed in the 1980's,
and was known at that time as the Country Club of Callawassie. In 1994, the Club's assets we?e
purchased and operated by The Callawassie Istand Company, L.P. (“CIC”). During CIC’s control,
the Club was known as the Callawassie Island Club. In 1999, ClC and fts membership
overwhelmingly ‘approved a transfer agreement allowing the members to purchase the club's

assets. Although CIMC was formed in 1999 for the purpose of taking title to the assets, the transfer

did not occur-until June 29, 2001. CIMC is a 501(c)(7), mutual benefit nonprofit corporation,
organized under and existing pursuant to the laws of the State of South Carolina.’

Each of the Members purchased a membership in the Callawassie Istand Club prior to the

1

As the above-caplioned cases involve substantially similar facts and causes of action and the attorneys for both the
Plaintiff and the various Defendants are the same in each case, CIMC is filing this single Memorandum in support of
its Motions for Summary Judgment to avoid unnecessary repetition and confusion.

2

For the sake of brevity, subsequent references to “dues” in this memorandum shalt include ali costs sought by
CiMC. ' ) ‘ '

-3

The foregoing facts pertaining to the creation of CIMC and its acquisition of the assets are sel forth more particularly
in that certain Affidavit of G. Harman Switzer 39, attached hereto as Exhibit “A” and incorporated herein by reference.

2
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transfer of the assets;* remained members following said transfer; paid a $4,000.00 assessment
required of the members subsequent to the transfer; and were issued a membership certificate in
CIMC. Each of the Members likewise continued to enjoy the use of CIMC’s amenities'and the
privileges and benefits of membership for many years following the transfer.

The Members paid dues, fees and assessments to CIMC following the transfer of
assets until their purported resignation and/or allegedly required expulsion. The Members allege
that tr.ueir responsibility for the payment of ongoing dues ceased upon resignation, or alternatively,
that had they been expelled for non-payment, they would be relieved from further obligation. CIMC
contends that neither resignation, nor expulsion, would automatically result in a termination of
Members' obligation to pay dues; relying upon its governing documents which clearly state such
obligation continues until the memberships are re-issued to a new owner.

CIMC commenced these actions seeking recévery of ongoing dues owed by the
Members. In each of the cases, CIMC filed a Motion to Dismiss or for Judgment on the Pleadings,
whfch motions were heard on November 8, 2013, by the Honorable Carmen T. Mullen, who
dismissed the Members’ second, third, fifth and sixth causes of actionsf The Members’ only
remaining counterclaims against CIMC are for breach of contract and misrepresentation.

STANDARD OF REVIEW

Summary judgment is appropriate when there is no genuine issue of material fact such that
the moving party is entitied to prevail as a matter of law. Rule 56(c), SCRCP. “The purpose of

summary judgment is to expedite disposition of cases which do not require the services of a fact

finder. George v. Fabri, 345 S.C. 440, 452, 548 S.E.2d 868, 874 (2001).

4
Defendants Frey purchased on or about September 29,1985, Defendants Martin purchased on or about February
15, 2001, and Defendants Quinn purchased on or about July 4, 1997.

5 ' o

A proposed Order was submitted on January 16, 2014,
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“Where a motion for summary judgment presents a question as to the construction of a

written contract, the question is one of law if the language employed by the agreement is plain and

unambiguous.” MGC Management of Charleston. Inc. v, Kinghotn Ins. Co., 336 S.C. 542, 546, 520
$.E.2d 820, 822 (Ct. App. 1999). | |
ARGUMENT |

Summary judgment' on the clai'ms asserted by CIMC is appropriate because the CIMC
governing documents® are unambiguous and obligate the Merﬁbers to continue to pay dues
associated with the memberships until the memberships are re-issued. Accordingly, the
documents must be inferpreted by this Court and given their plain and ordinary meaning. Since
it is uncontroverted that the memberships in question have yet to be re-issued, the Members' are
justly charged with the payment of on-going dues. |

Regafdless of when the Members first acquired their respective memberships, they are
bound by the current controlling documents,” which have been duly adopted and amended from
time to time.l These documents, and indeed all of the Governing Documents dating back to the
Members' initial acquisition, un‘iversally require a member to pay dues untit his or her membership
is reissued. The following excerpts leave no room for contrary interpretatibn: |

Relevant Plan Excerpts:

An equity member who has resigned from the Club will be obligated to continue to
pay dues and food and beverage minimums to the Club untif his or her equity
membership Is reissued (emphasis added) by the Club. (Plan for the Offering of
i Memberships, April 1, 1994, Rev. July, 1994; “Payment of Dues by Resigned Equily
Member”, Page 9, in force at the time Defendants acquired Membership).

6

The term governing documents shall mean The Plan for Offering Memberships dated April 1, 1894, Rev. July, 1994,
and the By-Laws and General Club Rules isstied by CIC; together with later versions, as amended and adopted by
CIMG during the period of time in which Defendants owned their respective memberships (the “Governing
‘[{Documents™). '

4

As of the dale of this Memorandum, the current controlling documents are comprised of the Plan for Offering
Memberships effective July 1, 2013, the By-Laws for the Callawassie tsland Membership Club effective January 1,
2014, and the General Club Rules effective of even date therewith, copies of which are aflached hereto as Exhibit
“8" and incorporated herein by reference. ’
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An Equity Member who is on the waiting list to sell his/fher Membership will be
obligated to continue to pay to the Club all Charges associated with his/her
Membership until hisfher Equity Membership is reissued by the Club. (Plan for the
Offering of Membership, July 1, 2013, Sec. 6.11(a) “Payment of Dues and Charges
By Resigned Members®, currently in force). '

Relevant Excerpt from By-Laws:

Any equity member may resign from the Club by giving written notice to the
Secretary. Dues, fees and charges shall accrue against the resigned equity
membership until the resigned equity membership is reissued (emphasis
added) by the Club. (By-Laws, Callawassie Island Club, 9(a), pg. B-11, in force at
the time Defendants acquired Membership). ’

Relevant Excerpts from the General Club Rules:

Any member may terminate membership in the Club by delivering to the Secretary
written notice of termination in accordance with the By-Laws. Notwithstanding
_termination, the member shall remain liable for any unpaid club account,
membership dues and charges (including food and beverage
minimums)(Callawassie Island Club General Club Rules “Suspension and
Termination of Membership, page C-3, in force at the time Defendants acquired
Membership).

untii the Membership is re-issued (emphasis added). If the Member does not
resign at the request of the Board, the Member may be expelled by the Board.
(Section 16.4 “Requested Resignation”, The Callawassie Island Members Club, Inc.
General Club Rules, Effective January 1, 2014, currently in force).

Notwifhstanding such resignation, the Member shall remain liable for all Charges

Notwithstanding such expulsion, the Member shall remain liable for all Charges
until the Membership Is re-issued (emphasis added). (Section 16.5 “Expulsion’,
The Callawassie Island Members Club, Inc. General Club Rules, Effective January
1, 2014, currently in force). '
Although the .Members contend that their purported resignations andfor ailegedly required
expulsion should terminate any further obligation to CIMC, they fail to reference any provision within-

the documents that stands for such a proposition. Rather, they have made an unsupported leap

in logic that resignation or expulsion by right excuses them from further liability. This cohclusion is

8

The foregoing language has remained substantially the same in later enacted versions of the By-laws, until the most
current Amended and Restated By-Laws of Callawassie Istand Members Club, inc. dated January 1, 2014, which
leaves recitation of this policy to the current Plan.
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in direct contradiction of fhe Governing Documents as illustrated by the foregoing excerpts, which
show a clear and consistent poliby and intent to hold members accountable for such charges until
their membership is re-issued.

“The cardmal rule of contract interpretation is to ascertain and give legal effect to the

parties’ intentions as determined by the contract language.” McGill v. Moore, 381 S.C. 179, 185,

672 S.E.2d 571, 574 (2009) (quoting Schulmeyer v. State Farm Flre & Cas. Co., 353 S.C. 491,
495, 579 S.E.2d 132, 134 (2003)). A contract must be read as a whole document so that ambiguity
is not created by a single sentence or clause. Id. Whether the contractis amblguous is a question
of law for the court. Id. “A contract is amblguous when the terms of the contract are reasonably

susceptible to more than one interpretation.” Pee Dee Stores, Inc. v. Doyle, 381 S.C. 234, 242, 672

S.E.2d 799, 803 (Ct. App. 2009) (quoting S.C. Dep't of Natural Res. v. Town of McClellanville, 345

S.C. 617, 623, 550 S.E.2d 299, 302 (2001)). In the face of such clear and unequivocal language,
the Court must conclude that dues continue to be the responsibilify of a member until such time
as his or her membership is re-issued.

The Members point to S.C. Code Ann. §33-31-620, of the South Carolina Nonprofit
Corporatlons Act (the "Act"), for the proposition that assigning liability for continuing obligations post
resignation is statutorily prohlbited. The Defendants’ argument conveniently ignores subpart (b)
to that section, which specifically obliéates a resigning member to meet any obligations incurred

or commitments made before the resignation. Likewise. §33-31-621 reinforces the notion that

members who are terminated or expelled remain liable for obligations or commitments made while
members The -official comment to both sections makes the legislative intent patently clear.
Members are to be held accountable for previously agreed upon continuing obligations, even
‘beyond resignation. Since the Members agreed to be bound by the Governing Documents, which
unambiguously and consistently obligate them to pay dues until such time as their membership

reissues;, the Act can not be misconstrued as to exonerate them from their commitment.
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As the plain language of the Governing Documents is clear and unambiguous and the
Members have failed to present any evidence that the amounts referenced within the affidavits of
Jeff Spencer and Ehrick K. Haight, Jr. are inaccurate in any of their particulars, summary judgment
in favor of CIMC is appropriate. Just as CIMC is entitled to summary judgment on its claims
against the Members, it is also entitied fo summary judgment on the remaining defensive
counterclaims asserted against it by the Members Despite ample opportunity to conduct
discovery, the Members have fai!ed to produce any credible evidence in support of thelr breach of

contract or negligent misrepresentation claims. .

ASTO DEFENDANTS’ COUNTERCLAIM

FOR BREACH OF CONTRACT

With respect to the breach of contract claim,’ it is unconteeted that the Members
contractually agreed to be bound by the 1994 Plan for Offering .Memberships (as amended); owned -
a membership interest in CIMC; enjoyed the benefits thereof for many yeérs; and, until the time of
their purported resighations, paid dues, fees and assessments to CIMC. It is also uncontroverted
that their respective memberships have not been re- Lissued and therefore, the Members continue
to be bound by the terms and conditions contained in the Governing Documents. Although the
Members claim to have been charged for amounts “greatly exceeding” the amounts rightly due,
their contention ie based on the presumption that either resignation or expulsion relieved them of
any further ongoing liability. As that co‘ntention.is. unsupported by the Governing Documents, no
breach has occurred and summary judgment is appropnate

AS TO DEFENDANTS' COUNTERCLAIM

FOR NEGLIGENT MlSREP_RESENTATiON

In their Amended Answer and Counterclaims, the Members assert for their fourth cause of

action, a claim for negligent misrepresentation. In order to recover upon a claim for negligent
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misrepresentation, the Members must show: 1) a false representation made by CIMC to the
Members; 2) a pecuniary interest by CIMC in making the statement; 3) a duty of care owed by
CIMC to see that truthful information was commﬁnicated to the Members; 4) a breach of the duty
owed by CIMC by failing to exercise due care; 5) justifiable reliance on the representation; and 6)
pecuniary loss as a direct and proximate result of reliance on the representation. Hurst v. Sandy,
329 S.C. 471, 494 S.E.2d 847 (Ct. App. 1997). A false representation must be false at the time

it was made. GSM Dealer Services, Inc. v. Chrysier Corp., 32 F.3d 139 (4th Cir. 1994). Moreover,

the representation cannot be based on unfulfilled promises or statements of future events. Fields

v. Melrose Ltd. Partnership, 312 S.C: 102, 439 S.E.2d 283 (Ct. App. 1993). o

As stated hereinabove, the Members ail obtained memberships pridr to CIMC acquiring the
club assets in 2001. It is therefore a legal impossibility for CIMC to have made any
misrebresentation that would have induced the Members to acquire a membership. By the time
CIMC acquired possession and control of the assets and commenced the management thereof,
the Members had already obligated themselves for the bayment of dues fees and assessments
until their memberships reissued, making any “justifiable reliance” argument moot and negating an
essential element of their claim. |

Further, the litany of misrepresentations CIMC is alleged to have made appear to be
predicated on the Members' bréach of fiduciary duty claim which-was dismissed by the Hon.
Carmen T. Mullen at an earlier hearing. (See Footnote 4, Supra). Even assuming the truth of the
Members assertions, namely that: members wére treated disparately, not allowed to resign,

charged inconsistently, purchased memberships of no value, had fees inconsistently applied, or

were denied voting rights (all of which CIMC expressly denies); the Members have failed to produce

any evidence to substantiate that such alleged misrepresentations were made by CIMC following
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its acquisition of the assets, or that if made, that they were false, in breach of any duty owed by
CIMC, or resulted in justifiable reliance leading to a pecuniary loss by the Members.- |

Further, to the extent any such actions and/or representations were taken or made by
CIMC, they fallunder the business judgmentrule. The Actgrants comprehensive and wide-ranging
authority to Boards for the settiement of comproi‘nised claims. As such, any decision by CIMC to
write-off bad debts in association with memberships no longer affiliated with real property on the
island was expressly permitted by S.C. Code Ann. §33 -31-101, et seq.

The Act generally empowers nonproflt corporatlons to take all reasonable actions consistent
with its governing documents in managing the operations of the organization. S.C. Code Ann. 33-
31-302. Additionally, the Act establishes the standard of care owed by directors, and allows the
directors to rely upon the advice of counsel or other persons with specific knowledge regarqing
issues. pbefore the entire Board. S.C. Code Ann. §33-31-830. |

Courts should not inquire into intra vires actions of a nonprofit corporation which require the
business judgment of the directors, when such actions are taken within the organization's authority

and done in good faith, and absent fraud, self-dealing, or unconscionable conduct. Dockside

Assn.. Inc. v. Detvens. 294 S.C. 86, 362 S.E.2d 874 (1987). Aperson challenging whether a board
acted in_good faith bears the burden of proof, irrespectiye of that party’s alignment as a plaintiff or
defendant. 1d. Here, the Members have not alleged fraud, seif—dealing, or unconscionable conduct
and offer no evidence that would autherize the Court's review of the CIMC actions. Without such
evidence, the Members fail to substantiate that: 1) any false representations were made by CIMC
to the Members; 2) CIMC wrongfully gained any pecuniary interest in making such alleged
statements; 3) CIMC violated any duty of care; 4) the Members justifiably relied on the
representation; or 5) the Members suffered of a pecuniary loss as a direct and proximate resutt of

reliance on the representation. Based on the foregoing, summary judgment must be granted.
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CONCLUSION

For the reasons discussed herein, CIMC' is entitled to summary judgment. The
unambiguous language of the governing documents requires members to pay dues until the
membership is transferred, and the Members have offered no legitimate basis for nonpayment.
Moreover, the Members' counterclaims are fatally .defective. Nonproﬁt‘ corbérations in South
Carolina are given wide ranging authority, and it is incumbent upon the cﬁallenging party to show
fraud, lack of good faith, or incompetence in the 'club’é actions before courts will inquire into the
inner worki‘ngs of an organization. The Members have not met the high burden required of them.

Finally, the Members have no evidence to support their counterclaims. Therefore, CIMC is entitled

to summary judgment.

MINOR, HAIGHT & ARUNDELL, P.C.

By: ///W—»

Ehrick K. Haight, Jr.

Stacey S. Collins

P.O. Drawer 6067

Hilton Head Island, SC 29938

(843) 785-8040 '

Attorneys for The Callawassie Island Members Club, Inc.

And

Stephen P. Hughes

William T. Young i

HOWELL, GIBSON & HUGHES, P.A.

Post Office Box 40

Beaufort, SC 29901

(843) 522-2400

Attorneys for Counterclaim Defendant Callawassie Island
Members Club and Third Party Defendants

Beaufort, South Carolina

March é , 2014
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Memorandum upon all counsel of record by affixing same with
proper postage placing same with the United States Postal Service addressed to counsels’ last
known address on [ﬁ F day of March, 2014.

| By:% , 22—

Ehrick K. Haight, Jr.

11
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'STATE OF SOUTH CAROLINA )
' | AFFIDAVIT OF G. HARMAN SWITZER, 3RD

COUNTY OF BEAUFORT )

PERSONALLY appeared before the undersigned Notary Public G. Harman Switzer, 3rd,

a Member of the Board of Directors for The Callawassie island Members Club, Inc. (“CIMC"), who

having first been duly sworn, deposes and says as follows:

(1) That | served on the Board of Directors for CIMC from its inception untif March of 2002
(“Initial Term™), and was familiar with the business operations of CIMC during said Initial
Term.

2) That ! currently serve on the Board of Directors of CIMC and have done so since March of
2009.

(3) That in addition, | served on ihé Board of Directors for The Callawassie Island Property
Owners Association, Inc. (“CIPOA") from late 1996 until October of 1998.

4) That in the foregoing capacities, | am familiar with, and have personal knowledge of the
records and business operations of CIMC and its Board.

(5) That CIMC is a 501(c)(7) non-profit corporation, organized and existing in the State of
South Carolina, and formed by a vote of the members of the Callawassie Island Club (the
“Club”) for the purpose of acquiring all, or substantially all of the assets of The Callawassie
Island Club, Inc. (“CIC"), as Well as certain real property relating to CIC and owned by
Callawassie Island Company, L.P. (“Developer”); and for continuing the operation and
management thereof following the transfer.

(6) That CIMC did accomplish the purpose set forth in Paragraph 5 above by acquiring all, or
substantially all of the Club assets from CIC and the Developer on or about June 29, 2001

| (the “Closing Date") by Limited Warranty Deed filed with the Register of Deeds for Beaufort

County, South Carolina on July 2, 2001 in Deed Book 01440, page 0817.

EXHIBIT “A” TO MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT FILED BY THE
CALLAWASSIE 1SLAND MEMBERS CLUB, INC. iN CASE NO.'S 2012-CP-07-03209, 2012-CP-07-03218 AND
2012-CP-07-03216
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(7) Prior to said transfer, the Club was managed and operated by CIC (whose Board of
Directors was undef the control of the Developer), which entity continued fo issue
memberships in the C!u.b, up to the Closing Date.

8) That to the best of my knowledge and belief, upon due inquiry and investigation, neither
CIMC, its officers or directors, made any representations to members acquiring a
membership in CIC, regarding the value of such memberships; or the ability to resign-from
such memberships, nor would they have had the authority to do so prior to the Closing
Date. _

(9) The “Plan for the Offering of Memberships in the Callawassie Istand Club,” dated April 1,
1994, Rev. July, 1994, and all subsequent versions and/or amendments thereto, obligated
members to continue to pay‘ dues, fees, assessments and other charges until their,
memberships are reissued.

(10)  Thatthe “Plan for the Offering of Memberships in the Cal.lawassie island Club,” dated April
1, 1994, Rev. July, 1994, a.dditionaily stibulated that members wfth more than one

"membership wouid have to pay dues on all of his or her equity memberships after the
Ciosing Date.

(11) Following the Closing Date, the Club became known as The Callawassie Istand Members
Club, Inc. doing business as The Callawassie Island Club.

(12) For a period of approximately twov(2) years following the Closing Date, the CIMC Board,
on advice of counsel and in exercise of the power and authority grénted it in the By-laws
and by statutory authority, did negotiate settlements with various members who (a) owned
memberships unaffi!iated with real property on Callawassie Island, (b) who were in default
and (c) had placed their membérships onthe CIMCAresalev list; whereby said members were

allowed to concede such memberships in settiement of their obligations and forfeit any

return of their equity.

EXHIBIT “A” TO MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT FILED BY THE
CALLAWASSIE ISLAND MEMBERS CLUB, INC. IN CASE NO.’S 2012-CP-07-03209, 2012-CP-07-03218 AND
2012-CP-07-03216 ' . 2
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{13)  The CIMC Board'’s decision to make these proffers of settlement was triggered, in part, by
two factors, namely, (a) the accrual of dues against equity would no longer be an option for
members on the resale list after the Closing Date, and (b) the “Plan for the Offering of
Memberships in the Callawassie Island Club,” dated April 1, 1994, Rev. July, 1994, required
payment of dues on multiple memberships followih'g the Closing Date; both of which

“impacted upon those individual members who held more than one membership and/or
wﬁose membership was not affiliated with real property on Callawassie Island.

(14) At some time in 2010, the CIMC Board made a similar offer to all members holding
membershibs unaffiliated with real property, who had placed their memberships on the re-
sale list, for the primary purpose of eliminating-membershipslunaffiliated with real property
and to minimize or eliminate the prospect of future bad debt associated with such
memberships. - -

(15) The foregoing offers of seﬁlement were made in good faith, in the absence’of any fraud,
self-dealing or other unconscionable conduct, to all members in so situated as a
compromise of debt justly owed which the CIMC Board determined was in the best interest
of CIMC.

- FURTHER DEPONENT SAYETH NOT.

SWORN TO AND SUBSCRIBED BEFORE me
this 3‘ﬁ day of March, 2014.

/%U}\dou/ Audon (L.S)
Nétary Publicf0r Soutk_Carolina
My Commission expires:jﬁ{m&y +5 FUC,

EXHIBIT “A™ TO MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT FILED BY THE
CALLAWASSIE ISLAND MEMBERS CLUB, INC. IN CASE NO.'S 2012-CP-07-03209, 2012-CP-07-03218 AND
2012-CP-07-03216 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
‘ FOR THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT CIVIL ACTION NO. 2012-CP-07-03218

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

Plaintiff,
V.

GREGORY MARTIN and
REBECCA L. MARTIN,

)
)
)
)
)
)
)
) ~ AFFIDAVIT OF JEFF SPENCER
) : .
)
)
)
)
Defendants. )
)

 PERSONALLY appeared before the undersigned Notary Public Jeff Spencer, General
Manager of The Callawassie 1sland Members Club, Inc. (hereinafter sometimes referredtoas “The
Callawassie Istand Members Club” or “CIMC"}, Plaintiff in the above-captioned matter, who having

first been duly sworn, deposes and on oath says:

1. That as General Managér of The Callawassie Island Members Club, | am familiar
with and have personal knowledge of the files and records associated with.the membership which
is the subject df this action and | have reviewed the account information and records of CIMC kept
in the ordinar(y course of business reflecting the debits and credits relating to this métter and have

reviewed the various governing documents.

2. That as of January 31, 2014, the Defendants are indebted to the Plaintiff for the total
amount of Twenty Nine Thousand Nine Hundred Eighty-dne and 66/100 ($29,981.66) Dollars for
unpaid dues, fees, assessments and other charges as.shown on the statement attached to this
affidavit as. Exhibit “A”. That the dues, fees, assessments and other charges are in the nature of
continuing coﬁtractual obligations and unpaid dues, fees, assessments and other charges,
including interest at the rate of one and one-half (1.5%) percent per month, continue to accrue.
Said amountb does not include attorney's fees and other costs of collection which are also due and

which are addressed in a separate affidavit.
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CIVIL ACTION NO. 2012-CP-07-03218
AFFIDAVIT OF JEFF SPENCER
3. In applying for and contracting to purchase a membership from The Callawassie

Island Club, Inc., Plaintiff's predecessor in interest, and, further, in subsequently purchasing said
membership, the Defendants agreed to a continuing contractual obligation to pay such dues, fees
and charges established from time to time and to keep the memberships in good
standing. Defendants also agreed that their membership would be governed by the Plan for the
Offering of Memberships in The Callawassie Island Club, dated April 1, 1994, as same my bé‘
amended from time totime (“Plan”). Additionally, Defendants agreed that their membership would
be governed by the General Club Rules and that any payments would be billed in accordénce with
the customary billing and collection procedure of the The Callawassie Island Club, Inc.

4, The Defendants also agreed to release and hold The Callawassie Isiand Club,
Inc. harmless from any claims, dem.ands or actions they might have because of the Mefnbership
Purchase Agreement, the Application for Membership, or any subsequent acts or omissions
suspending or terrﬁilnating the membership.

5. The Defendants were provided notice to satisfy their delincjuent account, but have
failed or refused to satisfy their continuing obligations to CIMC.

6.  CIMC has demanded payment of the amounts due, but the Defendants have failed
and refused to pay said delinquent amounts, and the Defendants are in breach and default of the
agreements and covénants under the applicable documents,. including but not limited to the The
Callawassie Island Club Application for Membership and The Callawassie Istand Club Membership
Purchase Agreement; as well as the Plan, the By-Laws and the General Club Rules, as they may

be amended from time to time.
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. CIVIL ACTION NO. 2012-CP-07-0318 ~
AFFIDAVIT OF JEFF SPENCER

7. The fact that CIMC has been forced, 6wlng to non-payment, to suspend the
Defendants’ membershib rights and privileges pursuant to the applicable documents is unrelated
to the Defendants' continuing obligation to maintain the memberships in good standing énd pay the
associated dues, fees, assessments and other charges.

8. The suspension of membership privileges does not relieve the Defendants’ of their
obligation to continue baying dues, fees and assessmenis until such time as their membership is

reissued to a new member in accordance with the Plan, as amended.

* FURTHER DEPONENT SAYETH NOT. mg;/\

. DO
SWORN to AND,SUBSCRIBED before me
this:3r4 day of . 2014. :

'ﬁ%’m@g:iﬁg%& (Ls)’
otary PublicTor Sou Carolina

My Commi_ssion expires:%g&gmlzaf 5, 04,
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Member His

01 - Callawassie Island Club
tory Oct 0110 - Feb 27/14

03093 - Mr. Gregory Martin
3801 Rosedals Road
Middletown OH 45042

Date

0ct06/10
Oct06/10
Oct07/10
Oct07/10
Oct07/10
Oct09/10
Oct0$/10
Oct09/10
Oct09/10
Oct31/10
Oct31/10
Oct31/10
Oct31-/10
Nov01/10
Nov01/10
Nov30/10
Nov30/10
Nov30/10
Nov30/10
Dec09/10
Doc28/10
Dec29/10
Dec2%/10
Dec30/10
Dec30/10
Dec30/10
Dec31/10
Dec31/10
Dec31-/10
Dec31/10
Pec31/10
Dec31/10
Dec31/10
Jan31/11
Jan31l/11
Jan31i/11
Jan31-11
Jan31/11
Jan31/11
Jan31/11
Jan31/11
Jan3l/11
Jan31i/11
Jan31/11
Jan31/11
Feb08./11
Febl18/11
Febl18/11
Feb19/11

chit/Inv

05120265
01133865
05120268
05120277
01133925
05120294
01133974
01133972
04087592
$J8105/05
$J8105,05
SJ8105,05
4505/60
4905/58
4905/59
$18139/39
SJ8139/39

S38139/39.

S38144/44
4958/75
01138636
01138669
01138828
01138837
06003057
138884
$38177/717
$38177/77
§J8177/77
05123003
01138854
03003932
06003062
$38209/09
53820909
538209709
sJ8209/09
$J8209/10
3820910
SJ8209/10
$J8209/10
§J8211/11
sJ8211/11
sJ8211/11
$J8212/12
5040/97
05124453
01141349
05124465

Description
Balance Fwd.
Pro Shop

Grill Room
Pro Shop

Pro Shop

Grill Room .
Pro Shop

Grill Room
Grill Room
Bar

Monthly Dues
Club Amenities
Golf Course Re
Rof. 4905 - Pa
Ref. 4905 - Pa
Reverse Cash R
Monthly Dues
Club Amenities
Golf Course Re
Finance Charge
Ref. 4958 - Pa
Grill Room
Grill Room
Grill Room
Grill Room

To Go Order
Ref. 1388 - Pa
Monthly Dues
Club Amenities
Golf Course Re
Pro Shop

Grill Room
Snack Shop

To Go Order
Monthly Dues
Club Amenities
Golf Course Re
Golf Deficit A
Monthly Dues
Club Amenities
Golf Course Re
Golf Deficit A
Monthly Dues
Club Amenities
Golf Course Re
Finance Charge
Ref. 5040 - Pa
Pro Shop

Grill Room

Pro Shop

ALt
Status

Main Phone
Phone

Charges Tax/Crat

~

24,
21,
29,
52,
24,
44,
71.
18,
22,

556,
50,
50,

659.
556,

50

50.
15.

22.
i8.
64.
21.
99.

605.
50.
50.
36.
20.

245.
605.
50.

50

266.

00
45
00
00
20
00
50
40
40
00
00
00

18
00
.00
00
25

95
75
00
45
00

00
00
00
00
45
00
00
00
.00
68

(605.00)
(50.00)
(50.00)

(266.68)

- 605

50.

50

20.

79.
23.
40.

.00
60
.00
12

00
40
00

W N W N U

1=

46.

.68
.79

.03

.64
.53
.08
19.
.97
.05

31

.20
.07
17.
.79
18,

28

81

| EXHIB\T,;.@,@

. S
Amount
659.18
25.68
27.24
31.03
55.64
‘30.73
47.08
350.81
23.37
28.45
556.00
50.00
50.00
(659.18)
(659.18)
659.18
556.00
50.00
50.00
15.25
(862.03)
29.15
23.82
81.28
27.24
117.81
(825.25)
605.00
50.00
50.00
38.52

25.97 .

291.55
605.00
50.00
50.00

266.68

(605.00)
(50.00)
(50.00)

(266.68)
605.00
50.00
50.00
20.12
(1,340.34)
84.53
29.72
43.00

513-423-9767
513-727-9300

659.18
684.86
712,10
743.13

79877

829.50
876.58
967.39
990.76

1,019.21
1,575.21
1,625.21
1,675.21
1,016.03

356.85

1,016.03
1,572.03
1,622.03
1,672.03
1,687.28

825.25
854.40
878.22
959.50
986.74

1,104.55

279.30
884.30
934.30
984.30

1,022.82
1,048.79
1,048.79
1,340.34
1,945.34
1,995.34
2,045.34
2,312.02
1,707.02
1,657.02
1,607.02
1,340.34
1,945.34
1,995.34
2,045.34
2,065.46

725.12
809.65
839.37
882.37
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Feb19/11
Feb20/11
Feb28/11
Feb28/11
Feb28/11
Feb28/11
Mar17/11
Mar31-/11
Mar31i/11
Mar31/11
Apr30/11
Apr30/11
Apr30/11
Apr30/11
Apr3o/11
Apr30/11
Apr3o/11

Apr3o/11-

Apr30/11
Apr3osil
Mayl2/11
May31l/11
May31/11
May31/11
May31/11
Junl4/11
Jun22/11
Jun30/11
Jun30/11
Jun30/11
Jun30/11
Julol/11
Julos/11
Jullsrsil
Julls/11
Jullé/11
Jull?7/11
Juli9ril
Jul3i 11l
Jul3lril
Jul3is11l
Jul3l/11
Aug3lr11
Aug31lr11
Aug31/11
Aug31/11
Sep09/11
Sep29/11

- Sep30/11

Sep30/11
Sep30/11
Sep30/11
Sep30/11
Oct01/11
Oct31/11
Oct3l/11
Oct31/11

01141409
05124494
$J8234/34
5J8234/34
$18234/34
§J8233/33
5083/10
SJ8267/67
$38267/67
SJ8267/67
$38295/95
$38295/95
§38295/95
$J8295/96
5J8295/96
5J8295/96
S38297/97
SJ8297/97
S38297/97
SJ8299/99
5150/32
$38314/14
$J8314/14
$J8314-/14
5J8330/30
01148373
5207/49
5$38351/51
§J8351/51
$38351/51
S$J8353/53
009277764
64095306
05130914
01150040
05130936
03004806
5266/64
51838080
5J8380/80
$J8380/80
$J8387/87
SJ8409/09
SJ8409/09
SJ8409/09
sI8411/11
532984
01153297
5J8429/29
§J8429/29
S38429/29
01153446
$J8430/30
01153601
$38454/54
SJ8454/54
$38454/54

Grill Room
Pro Shop
Monthly Dues
Club Amenities
Golf Course Re
Finance Charge
Ref. 5083 - Pa
Monthly Dues
Club Amenities
Golf Course Re
Monthly Dues
Club Amenities
Golf Course Re
Monthly Dues

‘Club Amenities

Golf Course Re
Monthly Dues
Club Amenities
Golf Course Re
Finance Charge
Ref. 5150 - Pa
Monthly Dues
Club Amenities
Golf Course Re
Finance Charge
Grill Room
Ref. 5207 - Pa
Monthly Dues
Club Amenities
Golf Courss Re
Finance Charge
Semi-Annual F&
Bar

Pro Shop
Grill Room
Pro Shop
Snack Shop
Ref. 5266 ~ Pa
Monthly Dues
Club Amenities
Golf Course Re
Finance Charge
Monthly Dues
Club Amenities
Golf Course Re
Finance Charge
Ref. 5329 - Pa
Bar

Monthly Dues
Club Amenities
Golf Courss Re
Grill Room
Finance Charge
Grill Room
Monthly Dues
Club Amenities
Golf Course Re

51

40.
605.

- 50

50.
10.

605.
50.
50.

605.
50.
50.

.84
00
00
.00
00

00
00
00
00
00
00

(605.00)
(50.00)
(50.00)

605

50.

50
10

605.
50.
50.

10

13.

605.
50.

50
10

411.

48,
22,
20,
31,

605.

50

50.
10.
605.
50.
50.
30.

20.

605

50.
50.
31.
11.
20.
605.
50.

50

.00
00
.00
.58

00
00
00
.74
20

00
00
.00
.74
56
.50
00
40
00
25

00
.00
00
99
00
00
00
07

95
.00
00
00
85
03
90
Q0
00
.00

88

65.84
43.00
605.00
50.00
50.00
10.88
(1,707.09)
605.00
50.00
50.00
605.00
50.00
50.00
(605.00)
(50.00)
(50.00)
605.00
50.00
£0.00
16.58
(705.00)
605.00
50.00
50,00
16.74
16.76
{715.58)
605.00
50.00
50.00
10.74
411.56
3.18
51.36
28.45
21,50
39.70
(715.94)
605.00
50.00
50.00
10.99
605.00
50.00
50.00
30.07
(2,004.04)
26.61
605.00
50.00
50.00
40.45
11.03
26.54
605.00
50,00
50.00

948.21
991.21
1,596.21
1,646.21
1,696.21
1,707.09

605.00
655.00
705.00

1,310.00

1,360.00

1,410.00
805.00
755.00
705.00

1,310.00

1,360.00

1,410.00

1,420.58
715.58

1,320.58

1,370.58

1,420.58

1,431.32

1,448.08
732.50-

1,337.50

1,387.50

1,437.50

1,448.24

1,859.80

1,862.98

1,914.34

1,942.79

1,964.29

2,003.99

1,288.05

1,893.05

1,943.05

1,993.05

2,004.04

2,609.04

2,659.04

2,709.04

2,739.11
735.07
761.68

1,366.68

1,416.68

1,466.68

1,507.13

1,518.16

1,544.70

2,149.70

2,199.70

2,249.70
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Oct31s11 SJ8458/58 Finance Charge 22.78% - 22.79 2,272.4%

Novl1g/11 5417722 Ref. 5417 - Pa (1.518416) 754.33
Nov30,11 SJ8480,80 Monthly Dues 605.00 - 605 .00 1,359.33
Nov30/11 sJ8480,/80 Club Amenities "50.00 - 50.00 1,409.33
Nov30/11 $38480/80 Golf Course Re 50.00 . - 50.00 1,459.33
Nov30/11 S18482/82 Finance Charge 11.32 - . 11.32 1,470.65
Dec31/11 $J8508/08 Monthly Dues 634.00 - . 634.00 ° 2,104.65
Dac31/11 SJ8508/08 Club Amenities 50.00 - 50.00° 2,154.65
Dec31/11 SJ8508/08 Golf Course Re 50.090 - 50.00 2,204.65
. Dec31/11 s38510-10 Finance Charge 22.07 - 22.07 2,226.72
Jangir12 $38511/11 Annual Food & 3706.15 - 370.15 2,596.87
Jan31/12 538532/32 Mopthly Dues 634.00 - 634.00 3,230.87
Jan3l/12 538532,32 Club Amenities 50.00 - 50.00 3,280.87
Jan31/12 538532/32 Golf Course Re 50.00 - 50.00 3,330.87
Jan31/12 $38529/29 Finance Chargse 33.41 - 33.41 3,364.28
Feb28,/12 5550/76 Ref. 5550 - Pa . i (754.33) 2,609.95
Feb29/12 8J8555/55 Monthly Dues 634.00 - 634.00 3,243.95
Feb29/12 SJ8555/55 Club Amenities 50.00 - 50.00 3,293.95
Fob29,/12 SJ8555/55 Golf Course Re 50.00 - 50.00 3,343.95
Feb29,12 SJ8557,57 Finance Charge 39.15 - 39.15 3,383.10
Mar0l-12 05139789 pPro Shop - - - . 3,383.10
Mar02,12 01163424 Grill Room 21.90 5.91 27.81 3,410.91
Mar3ls 12 SJ8577/77 Monthly Dues 634.00 - 634.00 4,044.91
" Mar3isi2 S38577/77 club Amenities 50.00 - 50.00 . 4,094.91
Mar3is/12 §38577/77 Golf Course Re 50.00 = 50.00 4,144.51
Mar31i/12 SJ8579/79 Finance Charge 50.75 - . 50.75 4,195.66
Apr3os12 Sj8601,01 Monthly Dues - 634.00 - 634.00 4,829.66
Apr30/12 8J8601,01 Club Amenities 50.00 - 50.00 ©4,879.66
Apr30-12 53860101 Golf Course Re 50.00 - 50.00 4,929.66
Apr30/12 S.1\|'8604/0'4 Finance Charge 62.94 - 62.94 . 4,992.60
May31/12 SJ8621/21 Monthly Dues 634.00 - 634.00 5,626.60
Ma‘y31/12 83862121 Club Amenities 50.00 - 50.00 5,676.60
May31-/12 sJ8621,/21 Golf Course Re - 50,00 - 50.00 5,726.60
May31/12 _SJ8626/26 Finance Charge 74.89 - 74.89 5,801.49
Jun30-12 SJ8651/51 Monthly Dues 634.00 - 634.00 6,435.49
Jun30/12 °S38651/51 Club Amenities 50.00 - 50.00 6,485.49
Jun30/12 SJ8651/51 Golf Course Re 50,00 - 50,00 6,535.49
Jun30,12 SJ8652/52 Annual Food & 478.10 - 478.10 7,013.59
Jun30-12 SJ8654,54 Finance Charge 87.02 - 87.02 7,100.61
Jul3l 12 sJ8671/71 Monthly Dues 634.00 - 634.00 7,734.61
Jul3lrsi2 5J8671,71 Club Amenities 50.00 - 50.00 7,784.61
Jul3iri2 S38671,71 Golf Course Re 50.00 - 50.00 . 7,834.61
" Jul3lsi12 ADJI/70 Move Charge Fr 51.33 - 51.33 7,885.94
Jul3isi2 $38678/78 Finance Charge 106.51 - 106.51 . 7,992.45
Aug3l,12 $38696/96 Monthly Dues 634.00 - " 634.00 8,626.45
Aug3lr,12 SJ8696,96 Club Amenities 50.00 - 50.00 8,676.45
Aug31i/12 SJ8696,96 Golf Course Re 50.00 - 50.00 8,726.45
Aug3l/12 sJs8704,04 Finance Charge 119.89 - 119.89 8,846.34
Sep30/12 sJ8728/28 Monthly Dues 634.00 - 634.00 9,480.34
Sep30/12 SJg8728,28 Club Amenities 50.00 - 56.00 9,530.34
Sep30/12 5J8728,28 Golf Course Re 5¢0.00 - 50.00 9,580.34 132.28
Sep30-/12 $38730,30 Finance Charge 132.28 - 132.28 9,712.62
Sep30/12 5826/71 Ref. 5826 -~ Pa (27.81) 9,684.81
Oct3l/12 8J8752/52 Monthly Dues 634.00 - 6$34.00 10,318.81
Oct31/12 SJ8752/52 Club Amenities 50.00 - 50.00 10,368.81
Oct31,12 SJI8752/52 Golf Course Re 50.00 - 50.00 10,418.81  145.27
Oct31,12 SJ8754/54 Finance Charge 145.27 - 145.27 10,564.08
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Nov30/12
Nov30./12
Nov30/12
Nov30/12
_ Nov30./12

Dec3ir12
Dec3is12
.Dec31/12
Dec31/12
Dec31/12
Jan31/13
Jan31/13
Jan31/13
Jan31/13
reb28/13
Feb28/13
Feb28/13
Feb28-13
Mar3irs1i3
Mar31/13
Mar3is13
Mar31/13
Mar31/13
Mar31i/13
Mar31/13
Apr3o0/13
Apr3o0/13
Apr30/13
Apr30/13
May31/13
May31/13
May31/13
May31/13
May31r13
Jun30/13
“Jun30/13
Jun30/13
Jun30-13
Jun30-13
Jul3ir13
Jul31/13
Jul3irsi3
Jul31/13
Aug31/13
Aug31/13
Aug31-13
Aug31/13
Sep30/13
Sep30/13
Sep30/13
Sep30/13
Oct31/13
Oct31/13
Oct31/13
Oct31/13
Nov30/13
Nov30/13

S38770/70
$38770/70
$38770/70
$38770/70
SJ8791/91
SJ8808/08
SJ8808/08
SI8808/08
$J8830/30
S38827/27
$18866/66
S318866/66
S38866/66
538869./69

sS38877/77 .

SJ8877/77
s38877/77
$J8890/90
$J8906/06
§J8906/06
5J8906/06
5J8929/29
$38929/31
8J8936/36
AutoAdjust
$38985/85
SJ8985/85
SJ8985/85
$J898%/89
$J9015/15
$J9015/15
$J9015/15
§J9015/15
$J9017/17
SJ9041/41
53904141
$J9041/41
SJ9044/44
SJ9043/43
SJ9078/78
8J9078/78
$3J9078/78
sJ9080/80
§J9103/03
$J9103/03
$J9103/03
5J9106/06
$J$130/30
$J9130/30
$J9130/30
$J9136/36
§39207/07
$39207/07
$J9207/07
sJ9212712
$J9252/52
§J9252/52

Monthly Dues

Club Amenities
Golf Course Re
Golf Capital A
Finance Charge
Monthly Dues

Club Amenities
Golf Course Re
aAnnual Food &
Finance Charge
Monthly Dues

Club Amenities
Golf Course Re
Finance Charge
Monthly Dues

Club Amenities
Golf Course Re
Finance Charge
Monthly Dues

Ciub Amenities
Golf Course Re
Finance Charge
Finance Charge
Finance Charge
Auto Account A
Monthly Dues

Club Amenities
Golf Course Re
Finance. Charge
Monthly Dues

Club Amenities
Golf Course Re
Golf Capital A
Finance Charge
Monthly Dues

Club Amenities
Golf Course Re
Annual Food &
Finance Charge
Monthly Dues

Club Amenities
Golf Course Re
Finance Charge
Monthly Dues

Club Amenitises
Golf Course Re
Finance Charge
Monthly Dues

Club Amenities
Golf Course Re
Finance Charge
Monthly Dues

Club Amenities
Golf Course Re
Finance Charge
Monthly Dues

Club Amenities

634.00
50.00
50.00

900.00

158.46

634.00
50.00
50.00

500.00

185.35

634.00
56.00
50.00

206.64

'634.00
50.00
50.00

220.75

634.00
50.00
50.00

235.07

(235.07)

235.07

634.00
50.00
50.00

249.61

634.00

50.00
50.00

900.00

264.36

634.00
50.00
50.00

500.00

292.83

634.00
50.00

50.00

315.74
634.00
50.00
50.00
331.48
634.00
50.00
50.00
347.47
634.00
50.00
50.00
363.69
634,00
50.00

634.
50.
50.

900.

158.

634.

.00

50

50,
500.
185.
634.
50,
50.
206.
634.
50.
50.
220.
634,
50.
50.
235.

00
00
00
00
46
00

00
00
35
00
00
00
64
00

75
00
00
00
07

(235.07}

235.

634.
50.
50.

249,

634.
50.
50.

900.

264.

634.
50.
50,

500.

292.

634.
50.
50.

315

634.
50.
50.

331.

634.
50.
50.

347.

634.
50.
50.

363.

634
50

07
oo
00
00
61
Q0
00
00
00
36
00
00
00
00
83
00
00
00
.74
00
00
00
48
00
00
00
47
00
00
00

.00
.00

00"
Q0 .

69 -

11,198.08
11,248.08
11,298.08
12,198.08
12,356.54
12,990.54
13,040.54
13,090.54
13,590.54
13,775.89
14,409.89
14,459.89
14,509.89
14,716.53
15,350.53
15,400.53
15,450.53
15,671.28
16,305.28
16,355.28
16,405.28
16,640.34
16,405.27
16,640.34
16,640.34
17,274.34
17,324.34
17,374.34
17,623.95
18,257.95
18,307.95
18,357.95
19,257.95
19,522.31
20,156.31
20,206.31
20,256.31
20,756.31
21,049.14

21,683.14.

21,733.14
21,783.14
22,098.88
22,732.88
22,782.88
22,832.88
23,164.36
23,798.36
23,848.36
23,898.36
24,245.83
24,879.83
24,929.83
24,979.83

25,343.52

25,977.52
26,027.52
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158.46

185.35

206.64

220.75

235.07

249.61

264.36

292.83

315.74

331.48

347.47

363.69



[y

Nov30,13 $J9252/52
Nov30/13 S39252/52
Nov30/13 SJ9255/55
Dec31-/13 §39278/78
Dec31/13 $J39292/52
Dec31,13 SJ9294/94
Jan31,14 SJ9329/29
Jan31/14 SJ9333/33

Golf Course Re
Golf Capital A
Finance Charge
Island Dues

Annual Food &
Finance Charge
Island Dues

Finance Charge

50.
300.
380.
.00
500.
410.
640.
433.

640

00
00
15

00
37
00
62

16,077.52
26,977.52 38015
27,357.67
27,997.67
28,497.67  410.37
28,908.03
29,548.03 - 433.62
29,981.66
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THE CALLAWASSIE ISLAND MEMBERS CLUB, INC.
GENERAL CLUB RULES

. Pursuant to Section 7.2(d) of the By-Laws of Callawassie Istand Members Club, Inc. (the “Club”), the Board of
Directors of the Club has adopted the following General Club Rules (the “Rules™) to govern the use of the Club and
Club Facilities by Members, the Immediate Family of Members, and Guests of Members:

1. DEFINITIONS. Any capitalized term not defined below shall have the meaning given in the Club Plan or
By-Laws. The following capitalized words and terms, when used in these Rules, unless the context clearly shall
indicate otherwise, shall have the meaning given below:

1.1 Amenity Package. A description of privileges for certain Club Facilities available to Equity
Island Members with fees for such package determined by the Board of Directors for each Membership Year.

1.2 Board of Directors. The body responsible for governance of the Club, selected as provided in the
By-Laws and generally serving the same role as a board of directors under South Carolina corporate law.

1.3 By-Laws. The current By-Laiws of the Club, as they may be amended.

14 Charges. Dues, fees, assessments, charges, state taxes, fines, interest, service charges and other.
charges that the Club may establish from time to time to be paid by Members.

15 Club. The Callawassie Island Members Club, Inc., a South Carolina non-stock and non-profit
corporation, ' ) .

1.6 Club Docks. The Day Use Dock and the Long Term Dock.

1.7 Club Facilities. The real and personal property and recreational and social facilities on
Callawassie Island owned by the Club for use by Members. ‘ :

1.8 Club Plan. The Callawassie Island Members Club Plan for the Offering of Memberships, as may
be amended. .
1.9 Day Use Dock. The dock adjacent to the River Club owned, maintained and operated by the Club
for the exclusive use of Club Members and their Guests.

1.10 Entity. A company, partnership, corporation, limited liability company, trustee, or other form of
legal entity owning a Membership.

1.11 Equity Jsland Member or Island Member. A Person who holds an Equity Island Membershi'p.

.12 Equity Island Membership. The category of Membership in the Club held by an Equity Island
Member. )

1.13  Equity Member. A Person who holds an Equity Membership.

1.14 - Equity Membership. An Equity Island Membership or an Equity Social Membership,
collectively, the “Equity Memberships”. - A

1.15  Equity Social Member. A Person who holds an Equity Social Membership.

1.16  Equity Social Membership. The category of Membership in the Club held by an Equity Social
Member. ’ .

1.17  Guest. An individual who is not a Member invited by a Member to use Club Facilities.

1.18 Immediate Family. A Member’s (a) spouse of one other adult who is a resident of an individual
Member’s residential unit, and a Member’s (b) children, step-children and their spouses, (c) grandchildren, step-

grandchildren and their spouses, and (d) parents and the parents of an individual Member’s spouse.

1.19  Long Term Dock. The dock adjacent to the Day Use Dock owned by the Club that has 8 private
boat slips that may be leased by the Club to individual Members.

{20  Member. A Person who holds a Membership in the Club.

The Callawassie Island Members Ciub
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1.21 Membership. An Equity island Membership or Equity Social Membership or any other type of
membership described in the Club Plan held by a Member in the Club.

122  Membership Year. The (12)-month period commencing on January 1 and ending on December
31
1.23 Person. A natural person or an Entity.

1.24 Rules. These General Club Rules currently in effect and adopted by the Board of Directors of the
Club, as may be amended.

2 GENERAL RULES. -

2.1 Club Hours. The Club and Club Facilities shall be open on the days and during the hours as may
be established by the Board of Directors from time to time.

22 Member Complaints and Suggestions. All Member complaints or suggestions should be
directed to and will be addressed by the Club General Manager, the chairman of the appropriate comuittee, or the
president of the Board of Directors. '

2.3 Member Conduct. Members should refrain from confronting Members, Immediate Family, or
Guests regarding the misuse or suspected misuse of the Club Facilities. The Club General Manager or Security
should be promptly notified in such instances.

24 Employecs.

2.4.1 It is inappropriate for any Members, Immediate Family or Guests to abuse or discipline
any of the Club’s employees, verbally or otherwise. Any employee not rendering courteous and prompt service
should be reported ta the Club General Manager.

2.42 No Member shall request an employee to leave the Club Facilities for -any purpose

whatsoever nor redirect an employee from their scheduled work activities. Notify the Club General Manager, the
golf or tennis professionals, or the golf course superintendent if a need oceurs.

243  Members must not request special or personal services from employees of the Club who
are on duty. .
244 Club employees are not permilted to provide off-hour services away from the Club

Facilities to Members without the pre-approval of the Club General Manager, Clubhouse Manager, or Course
Superintendent, as applicable. Members wishing such services should speak to the Club General Manager.

2.4.5 Club employees are not permitted to deliver food or liguor to locations away from the
immediate area of the Clubhouse without prior permission of the Club General Manager.

2.5 Advertisements and Petitions.

25.1 No commercial advertisements shall be posted or circulated in the Club; provided,
however, that Members may submit advertisements to the Club General Manager to be approved for posting in
designated areas.

2.52  Other than as permitted by the By-Laws of the Club, no petition shall be originated,
solicited, circulated, or posted within the Club Facilities.

2.6 Use of Electronic Equipment.

B 26.1 Use of mobile phones and pagers is prohibited inside Club Facilities. Members,
Immediate Family, and Guests are encouraged to show couriesy in using mobite phones within exterior Club
Facilities in a manner that is not distracting or offensive to others.

. 262  Use of radios, tape players, and CD players except with the use of headsets is prohibited
in common areas, including dining rooms, bar, pool areas, on the golf course and tennis courts unless otherwise
approved by the Board of Dircctors or the Club General Manager.

2.7 Pets. Dogs or other pets, with the exception of service dogs, are not permitted in Club buildings or
at the pools. Members may walk their pets at Club Facilities only in such areas and at such times as may be
approved by the Board of Directors or the Club General Manager. Pets at Club Facilities shall be leashed at ail
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times except on the golf course when the golf pro shop is closed and shall then be leashed or under voice control.
Members are required to dispose properly of any excrement produced by their pets.

2.8 Lagoons and Fishing. All fishing in the lagoons is strictly on a catch and release basis and is not
to be conducted in any areas abutting the golf course during hours in which the golf pro shop is open. The lagoons
contain natural wildlife, and Members shall avoid alligators and are prohibited from harassing wildlife or feeding

alligators. .
2.9 Maintenance Yard Parking. Residents’ vehicles cannot be kept in the Maintenance Yard at any
time and will be removed at the owner’s expense.

210  Donations to the Club. Members may make donations of up to $1,000.00 without prior approval.

All donations over $1,000 require prior approval by the Board of Directors and the Club General Manager. The
Board of Directors reserves the right to refuse a donation. All donations will be anonymous.

2.11 Realtors and Discovery Tour Ambassadors. Realtors and Discovery Tour Ambassadors will
not be compensated for the cost of their meals when hosting Discovery Tour participants.

3. AMENITY PACKAGE.

3.1 Prior to the beginning of each Membership Year, Members will have the option to select an
Amenity Package for the following Membership Year. The Amenity Package chosen will determine a Member’s
privileges for certain Club Facilities with fees for each Amenity Package determined by the Board of Directors for
each Membership Year. Members may not change an Amenity Package during a Membership Year.

32 For the initial Membership Year that Amenity Packages are available, if a Member fails to make a
selection, the Member’s selection shall default to an Unlimited Amenity Package. If no selection of Amenity
.Package is made in subsequent-Membership Years, the Member shall continue with the same Amenity Package as

the prior Membership Year.
4. RESERVATIONS AND PRIVATE PARTIES.

4.1 Reservations. Reservations for most Club activities are taken on a first-come, first-serve basis by
pre-registering with the appropriate Club personnel. For dining, tables are assigned on a first-come, first choice
basis. .

42 Reservation Cancellation. Cancellation of reservations for special events must be made at least
24 hours prior to the event or according to the published event deadline, Members will be charged for the full cost of
the event if not in compliance with this rule.

43 Dining Room Reservations. Reservations for dinner are requested. Members are asked to assist
in maintaining required service levels by making reservations for dining prior to noon on the day involved. For a
party of ten (10) or inore, a minimum additional twenty-four hour notice is required.

44 Private Parties and Events.

: 44.1 The Club wishes to encourage the use of the Clubhouse by Members for private parties

* on any day or evening, provided it does not interfere with the normal operation of the Club or with the service
regularly available to the Members. Such parties require a signed contract approved by the Club General Manager
or the Clubhouse Manager. The sponsoring Member assumes full responsibility for the conduct of his or her Guests
and may be required to execute a written document so signifying.

442 Private partics at Club Facilities must be catered exclusively by the Club unless at the
River Club. :

443 Member sponsored and hosted events involving significant commitment of Club
Facilities and non-Member use must be pre-approved by the Board of Directors.

444 Performance by entertainers will be permitted at Club Facilities only with the permission
of the Board of Directors or the Club General Manager. '

: 445  Alcoholic beverages will not be served or sold, or permitted to be consumed, within Club
Facilities during hours prohibited by law. No alcoholic beverages will be sold or served to any person not permitted
to purchase the same under the laws of the State of South Carolina or be sold for off-premises consumption.
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4.4.6 The Board of Directors or the Club General Manager must approve in advance all
sponsored functions to be held at Club Facilities and will limit the number of such approved functions in accordance
with Club policies.

5. DINING ROOM.
5.1 Dining Minimums.

5.1.1 Each Member may be charged an annual food and beverage minimum as determined
from time to time by the Board of Directors. All food and beverage charges exclusive of taxes and gratuities will be
credited against any food and beverage minimum until such time as the minimum is completely used.

5.1.2  Any amount of the food and beverage minimum that is unused in a Membership Year
will not be carried over to the subsequent Membership Year and will be charged in the final billing for the current

Membership Year.
5.2 Service Charges and Gratuities.

52.1 A service cliarge in an amount determined by the Board of Directors from time to time
may be added to food and beverage sales. '

5.2.2 InNovember, it is customary to send a letter from the President of the Board of Directors
providing an opportunity for Members to contribute to a Holiday Fund for employees. Payment will be voluntary
and, if elected, shall be included on each Member’s November bill.

523  Gratuities are not expected by Club service personnel.

6. ATTIRE. It is expected that Members, Immediate Family, and Guests (children included) will dress in a
fashion befitting the surroundings and atmosphere provided in the setting of the Club. It is also expected that
Members will advise their Immediate Family and Guests of the dress requirements. Special dress requirements may
be established from time to time by the Board of Directors or the Clubhouse Manager and made known to the

Members.
6.1 Clubliouse.

6.1.1 Al men must remove their caps/hats upon entering the Clubhouse and River Club.
Exceptions will be made for medical or religious reasons.

_ 6.12 At no time will pool attire be permitted in the Clubhouse, except with a cover-up while
picking up outgoing orders only.
6.1.3  Acceptable attire includes:
For males:

o Bermuda length shorts, golf slacks, business casual slacks and dress slacks (dungareesfwork
jeans/denim of any kind, gym/workout attire, cut-offs, cargo pants, and jogging/wind pants are not
_ permitted). .

o  Shirts with sleeve and collar, turtlenecks and mock turtlenecks (tank tops are not permitted).

¢ Shoes, soft spiked or spikeless golf shoes, sneakers, dress sandals, and deck shoes (flip-flops,
pool shoes, and work boots are not permitted). ’

e “Jacket Only” or “Jacket and Tie” are always acceptable and may be required upon special
request.

For females:

e Bermuda length shorts, golf slacks and dress slacks (dungarees/work jeans/denim of any kind,
gym/workout attire, cut-offs, jogging/wind pants and short-shorts are not permitted).

o  Appropriate length dresses and skirts. Dresses, skirts, pants and tops made in a “dress” denim
style will NOT be permitted.

« A variety of tops are acceptable, but at no time will bare midriff, tank, tube, or halter tops be .
permitted.
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«  Shoes, soft spiked or spikeless golf shoes, dress sandals, sneakers, and deck shoes (flip-flops
and pool shoes are not permitted).

6.14  Additionally, attire that complies with tennis attire rules as set forth in Section 6.3 below

is acceptable in the Clubhouse during daylight hours.
6.2 Golf. -

6.2.1 Proper golf attire as stated is required at all times on the golf course and praciice
facilities. '

6.2.2  Soft spiked or spikeless golf shoes, golf sandals, or sneakers are required (flip-flops, pool
shoes, work boots, hiking boots, and street shoes are not permitted). ‘

623  Acceptable attire includes:

For Males:

e Bermuda length shorts or golf slacks (dungarees/work jeans/denim of any kind, gym attire,
cut-offs, and jogging pants are not permitted).

¢  Shirts with sleeve and collar, turtlenecks and mock turtlenecks (tank tops are not permitted).
Shirts with banded waist may be worn as designed; all other shirts must be tucked in.

For Females:

e Bermuda length shorts, culottes, skirts or golf slacks (dungarees/work jeans/denim of any
kind, gym attire, cut-offs, and jogging pants are not permitted).

s A variety of tops are accéptablc, but at no time will bare midriff, tank, tube, or halter tops be
permitted. :

6.3 Tennis.

6.3.1  Proper tennis attire is required for use of the tennis facility both during play and practice.
~ Sleeves are required on men’s shirts. . :

6.3.2  Smooth soled tennis shoes are required. Jogging shoes, basketball shoes, and street shoes
are not permitted. :

64  Pools.
" 6.4.1 ° Appropriate swim attire is required of all swimmers. Cut-offs, dungarees, and shorts are
not permitted. .

642 Cloth and disposable diapers are not permitted. “Swim diapers” or “Swimmies” are

recommended when the situation warrants.

6.5 Fitness Center. ' ~
6.5.1  Proper fitness attire is required for use of the Fitness Center.

6.52 Tennis shaes are preferred. Golf shoes and open-toe shoes are not permitted.

7. GUESTS.

7.1 General,
71.1  Members may invite Guests to use the Club Facilities subject to availability.

" 212 Callawassie Island property owners who are not Members may not use the Club Facilities

as a Guest of a Member except for attendance at private functions or other approved group activities.

713 A Member may have a maximum of eight (8) Guests present at Club Facilities at any one
time, uniess otherwise previously approved by the General Manager. In order that all Members may enjoy our
facilities, the number of Guests may be restricted by the Club General Manager. Large groups aré not permiited to
use several Memberships in order to obviate this rule. Requests for exceptions to the above Guest limits must be
submitted to the Club General Manager at least 14 days in advance of the proposed Guest arrival. Exceptions may
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or may not be granted depending on demands on the'Club Facilities by Members and previously scheduled events.
7.14  Guests must observe Club Rules. ’ '

7.1.5 Members are responsible for the conduct of their Guests and must ensure that Guests
comply with the Rules and all goveming documents of the Club.

7.2 Registration and Charges.

72.1  Guests may use the Club Facilities either in the company of or unaccompanied by the
sponsoring Member pursuant to conditions established by the Club from time to time including the payment ofa
guest fee if applicable.

722 Ifa Guest intends to use the Club Facilities at any time without the accompaniment of the
sponsoring Member, the Club may require that the sponsoring Membér obtain a guest pass at the Club office prior to
such unaccompanied usage. Information to be provided by the sponsoring Member will include:

«  Guest’s name
e Club usage dates
e Callawassie residence and telephone number, if applicable

e  Whether or not the Guest is authorized to sign for charges against the sponsoring
Member’s Club account

723  Guest registration may be accomplished by the sponsoring Member and Guest personally
appearing at the Club office or by letter, phone, or fax. A registered Guest may pick up his or her guest pass at the
Club office during normal business hours.

724  Unaccompanied Guests may not use Club Facilities without a guest pass that must be
made available upon request at any time,

72.5 . Member accompanied Guests will not require a guest pass to use the Club Facilities but
must be registered with the appropriate professional prior to use of the golf or tennis facilities.

726 Guests may sign for charges against the hosting Member’s account if specificalty
authorized to do so in writing by the hiosting Member or they may charge to recognized personal charge cards. The
hosting Member is responsible for any unpaid Charges incurred by his or her Guest(s). '

72.7  The sponsoring Member is at all times responsible. for the conduct of his or her Guests
while at the Club, If the manner, deportment, and appearance of any Guest is deemed by the Club to be
unsatisfactory, the sponsoring Member shall, at the request of the Club General Manager, cause such Guest to
surrender his or her guest pass and leave the Club Facilities. ‘The Club may at any time suspend or terminate the
Guest sponsorship privileges of any Member(s) of the Club. ' :

73  Immediate Family of Equity Members.

73.1  An Equity Member’s Immediate Family may use the Club Facilities on the same basis as
Equity Members at any time without the accompaniment of the Equity Member. ;

732  Equity Members must provide the names and addresses of the Immediate Family of such
Equity Member by completing and submitting to the Club an Immediate Family form.

733  An Equity Member’s Immediate Family may sign for charges agaiust the Equity
Member's account if specifically authorized to do so in writing by the Equity Member or they may charge to
recognized personal charge cards. The Equity Member is responsible for any unpaid Charges incurred by his or her
Immediate Famity. : '

734  Immediate Family must observe Club Rules,

73.5  Equity Members are responsible for the conduct of the Equity Member’s Immediate
Family while at the Club and must ensure that Guests comply with the Rules and all governing documents of the
Club. If the manner, deportment, and appearance of any Jmmediate Family of such Equity Member is deemed by the
Club to be unsatisfactory, the Equity Member shall at the request of the Club General Manager, cause such
immediate Family leave the Club Facilities. The Club may at any time suspend or terminate the hmmediate Family
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privileges of any Equity Member(s) of the Club due to violation of the Club Rules.

8. CHILDREN.

8.1 Children under fifieen (15) years of ape must be accompanied by an adult to enter the Clubhouse
and fo use the pool facilities, the golf course, and the Fitness Center.

8.2 Children under the applicable minimum legal drinking age are not allowed at the Clubhouse bar
unless accompanied by an adult.
9. DESIGNATED USER PRIVILEGES.

9.1 Tenant or Resident. An Equify Member not residing in his/her Callawassie residential unit may

designate a bona fide resident or tenant and hisfher spouse of such residential unit as the designated user of his/her
Equity Membership. If an Equity Member does not rent hisher residential unit through the Club’s rental program,
the Equity Member must complete and submit to the Club in advance a registration form with information
regarding the designated user of an Equity Member’s Membership. The Club General Manager will determine if the
person(s) named in the proposed agreement meet the requirements to be a designated resident. After these
requirements are met and written confirmation from the Club to the sponsoring Member, the designated user may
begin to use the Club Facilities. '

9.2 Non-Member.

9.2.1 Upon written request by an Equity Member to the Club, the Board, in its sole discretion,
inay approve a non-Member and hisfher spouse as the designated user of hisfher Equity Membership. The
sponsoring Member must submit a written request to the Board for designated user privileges. The Board witl
determine if the person(s) named meets the requirements to be a designated user. After these requirements ar¢ met
and written confirmation from the Club to the sponsoring Member, the designated user may use the Club Facilities.

9.3 During the period that a resident or non-Member is designated as the designated user of the Equity
Member’s Membership, the Equity Member shall not be entitled to use the Membership or the Club Facilitiés, but
shall remain obligated for all Charges associated with his/her Equity Membership. The Equity Member shall be
responsible for all Charges incurred by the designated user and for the deportment of the designated user.

9.4 The designated user of the Equity Member's Membership shall pay the applicable fees for use of
the Club Facilities.

9.5 Designated user privileges may be denied, withdrawn, or revoked at any time for reasons
considered sufficient by the Board of Directors in its sole and absolute discretion.

9.6  The Equity Member will be responsible for the deportment of and for alt unpaid Charges of the
designated user. :

9.7 Immediate Family use privileges shall not extend to designated users.

10. POOLS.

10.1 General. The Club General Manager has full authority to enforce these pool rules, and any
infractions may be reported to the Board of Directors for disciplinary action. By being mindful of these pool rules,
all Members, Immediate Family, and Guests will be able to enjoy fully the pool facilities.

) 10.1.1 USE OF THE CLUB’S POOL FACILITIES AT ANY TIME IS AT RISK OF THE
SWIMMER.
10.12  Only Members, Immediate Family and the Guests may use the pool facilities.
10.1.3  Showers are required prior to entering the pools.

10.1.4 Pool furniture must be kept on patio decks. All persons using pool furniture are required
to cover the furniture with a towel when using suntan lotions to avoid stain and damage to the vinyl strapping.

10.1.5  No running, jumping, or boisterous playing is allowed.
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10.1.6 Al persons using the pool arcas and washrooms are responsible for keeping the areas
clean by properly disposing of towels, cans, paper.plates, cigarettes, etc.

10.1.7 Fishing, spear fishing and snorkeling equipment, other than a mask and/or fins are not to
be used in the pool areas except as part of an organized course of instruction. .

10.2  Safety. (*All Rules marked with an asterisk are required by the State of South Carolina DHEC.)

10.2.1  *There should be no solo swimming.

1022 *There should be no running, boisterous or rough play.

10.2.3  *No person under the inﬂucncé of alcohol or drugs should use the pool.
1024 *There should be no spitting or blowing nose in pool.

10.2.5 *Persons with diarrheal illness or nausea shouid not enter the pool.

102.6 *Persons with skin, eye, ear or respiratory infections should not enter the pool.
10.2.7 *Persons wﬁh open lesions or wounds should not enter the pool.

10.2.8 *No animals or pets allowed in the pool enclosure.

10.2.9 *No glass is allowed in the pool or on the pool deck.

10.2.10 *No children should be in the pool without supervision.

10.2.11 *You should take a shower before entering the pool.

10.2.12 *Pools are open from 8:00 a.m. to sunset.

10.2.13 *The maximum number of swimmers allowed in each pool is 100.

10.2.14 A first aid kit is located on the wall entering the restroom area at each pogl.

10.2.15 *An emergency phone (or other notification device) is located on the wall entering the
restroom area at each pool.

102.16 *Life saving equipment is located at each pool.
10.2.17 *No diving is allowed.

10.2.18 *There is no lifeguard on duty. Swim at your own risk.

10.3 Clubhousc Pool.

10.3.1 Bringing food and beverages to the Clubhouse pool area is prohibited during Club service
hours of 11:00 am to 3:00 pm, Tuesday through Sunday. The Club will serve food and beverages poolside during
these hours. .

10.3.2 No food is permitted in or around the perimeter of the pool. Members are encouraged to
use the tables under the arbor.

10.4 River Club Pool.

104.1 No food is permitted in or around the perimeter of the pool. Members are encouraged to
use the picnic tables on the back deck of the River Club,
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1L GOLF.

11.1 Rules.

11.1.1 Rules, guidelines, and fines concerning the use of the golf course and related facilities
established by the Board of Directors are available in the golf pro shop or on the Callawassie Island website.

11.12  Such rules, guidelines, and fines may be modified and additional rules, guidelines, and
fines concerning the use of the golf course and related facilities may be established from time to time by the Board
of Directors with the advice of the Golf Committee, the Green Committee, the Golf Professional, or the Club
General Manager, and will be made available to Members. Rules and guidelines may include, without limitation, the

following; _

e Starting times and weather associated policies

e Checking-in procedures -

e  Golf course monitoring

« Rain check policy

o Driving range rules

e Private golf cart rules

¢ Golf course etiquette

s Attire

11.1.3 Special rules and notices conceming golf facility usage will be posted on the bulletin
boards in the golf pro shop from time to time as necessary and appropriate.

11.14 The golf facilities may be used by charitable or other organizations upon approval of the-
Board of Directors.

11.1.5 Golfers should not attempt to retrieve golf balls from lagoons. Alligators and other
wildlife are present.” All efforts to retrieve golf balls are at the sole risk of the individual.

112  Golf Rounds.

) 11.2.1 Equity Social Members may play golf only once a month during the IN SEASON (March
1 through May 15, and October 1 through November 30). Equity Social Members may play golf twice a month

during the OFF SEASON (May 16 through September 30, and December 1 through February 28). Equity Social
Members shall pay applicable fees for such rounds of golf played,

1122 Equity Island Members who previously were Equity Golf Members and who paid non-
resident dues as of June 30, 2013 shall be entitled to 25 complimentary rounds of golf annually from July 1, 2013

through June 30, 2018.
11.3 Golf Carts and Cart Paths.

11.3.1 _Use of the golf course or the cart paths by non-players is strictly forbidden at all times
when the golf pro shop is open, except as permitted in Section 11.3.2 below.

1132 Golf carts may not be driven on the cart paths by Members driving to and from the
Clubhouse area. Members are requested to use the roadways for this purpose. However, this restriction shail not
apply to Members using the cart path along Dogwood Hole #4 in lieu of Spring Island Drive. :
114  Member Owned Golf Carts. '

11.4.1  All Member owned golf carts must be registered and display a golf cart sticker. There are
three (3) options for golf cart stickers: (1) Social; (2) Unlimited; and (3} Pay as You Go based upon the Amenity
Package selected by a Member each Membership Year.

11.42 The right to use a Member owned golf cart on Club Facilities is a non-transferable and
non-assignable personal right. ’
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1143 All golf carts whilc on Club Facilities shall be driven by licensed drivers only. All
operators of golf carts shall operate the golf carts safely and prudently and in accordance with all applicable state
and local laws and regulations.

‘ 1144 All Member owned golf carts shall be similar in appearance and shall be as close to the
color white or beige as possible. All Member owned golf carts shall be four-wheeled and electrically powered,
equipped with a rear view mirror and head and tail lights for use on private roads. '

11.4.5 The owner of a Member owned golf cart is individually responsible for all liability
concerning such Member owned golf cart. The owner of a Member owned golf cart will be held responsible for any
and all damages resulting from the usc or misuse of the golf cart, whether by the owner or another person authorized
by the owner to use the golf cart.

11.4.6 The owner of a Member owned golf cart used on Club Facilities shall maintain a liability

insurance policy with adequate coverage for property damage and personal injury. Operation of a Member owned
golf cart without such coverage can result in suspension of the right to use a Member owned golf cart on Club

Facilities.
.o v 11.4.7 The spouse of a Member selecting an Unlimited Amenity Package currently using their
Member owned golf cart may use a Club owned golf cart for playing golf at no charge.
11.4.8 A maximum of two (2) riders and. two (2) goif bags per cart is allowed on Member
owned golf carts when on Club Facilities. .
114.9 The current golf cart sticker shall be removed if the Member owned golf cart is sold or is
no longer qualified to be used on the golf course.

12. TENNIS.

12.1 Rules concerning the use of the tennis facilities will be established from time to time by the Board
of Directors with the advice of the Tennis Committee, the Club Tennis Professional, or the Club General Manager,
and will be posted on the bulletin board at the tennis court or in the tennis pro shop, and will include the following.

o Sign up privileges and restrictions

»  Tennis attire

e Court etiqt;étte

¢  Court maintenance

12.2 Special rules and notices concening tennis facility usage will be posted on the bulletin board at
the tennis courts or the tennis pro shop from time to time as necessary and appropriate.

13. CLUB DOCKS.

13.1 Day Use Dock. The Day Use Dock is owned, maintained and operated by the Club for the
exclusive use of Club Members, Immediate Family and Guests. All other use of the Day Use Dock, unless
specifically authorized by the Club General Manager or the Board of Directors, is strictly prohibited and should be
reported to the Club General Manager or Security.

13.2 Long Term Dock. The Long Term Dock adjacent to the Day Use Dock is owned by the Club and
is comprised of 8 private boat slips which may be leased by the Club to individual Members. Only the individual
Members leasing the boaf slips are permitted to access and use the such leased boat slips. Members may use the
Long Term Dock except for the leased boat slips. ‘ .

133 THERE GENERALLY WILL BE NO ATTENDANT PRESENT AT OR NEAR THE '
CLUB DOCKS AND ALL MEMBERS AND GUESTS USE THE CLUB DOCKS COMPLETELY AT

THEIR OWN RISK FOR ANY PROPERTY DAMAGE, LOSS OR PERSONAL INJURY. FOR SAFETY
REASONS UNACCOMPANIED CHILDREN ARE NOT PERMITTED ON THE CLUB DOCKS.

134  Club Members, Inmediate Family, and Guests are permilted to tie boats to the Day Use Dock for
a period not to exceed 72 consecutive hours when proper nolification is given to the Club General Manager's office.
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13.5 In recognition of the severe river currents often present, rafting of a boat alongside another boat is
prohibited for safety reasons, except in emergency situations.

13.6  In compliance with the State of South Carolina DHEC dock permit, persons are not permitted to
remain on docked boats overnight and discharge of waste, garbage, or other materials into the surrounding waters is
prohibited. v

13.7 All Club Members owning boats and who anticipate using the Club Docks are required to list their

boat registration number with the Club General Manager’s office. Any Member’s Immediate Family or Guests
docking boats for overnight stay are required to register their boat with Security for safety reasons.

13.8  Members using the Club Docks for crabbing are required to clearly mark any traps left unattended
at the docks with their names. Any baited trap placed in the water should be attended to at least once every 24
hours. .

13.9 The Club Docks are important Club Facilities operated for the pleasure of all Club Members, both
boat owners and others. Mutual consideration of and respect by all concerned for the rights and privileges of other
Members, including adjacent property OWNCIS, is requested and expected.

13.10  Callawassie Island property owners who are not Club Members, Immediate Family or Guests shall
not use the Club Docks at any time. : '

14. MEMBERSHIP CARDS.-

14.1 A membership card indicating a Club account number and type may be issued to the Member and
‘a Member’s Immediate Family entitled to membership privileges. Membership cards are not transferable.
Presentation of a membership card by the Member and Tmmediate Family may be required prior to the use of any

Club Facilities.
142 - A membership card may only be used by the person to whom it was issued.

143  In the event of a lost or stolen membership card, the Club General Manager must be notified in
writing immediately. The Member is responsible for all charges made to the Member’s account using the lost or
stolen card until the Club General Manager has been notified in writing of the loss or theft of the card. A nominal
card replacement charge will be added to the Member’s account for each reissued card,

15. DUES, FEES, ASSESSMENTS AND CHARGES. .

15.1 Billing. Annual Membership dues are payable monthly in advance. All Charges incurred by the
Member to his or her Club account will be billed monthly and shall be deemed delinquent if not paid within thirty
(30) days of the statement date.

15.2 Payment.

15.2.1 1f payment is not received by the due date, the outstanding balance will be subject to an
interest charge of one and one half percent (1.5%) per month that will be added to the balance until payment is
received. The Membership Director will review the payment requirements as part of the new Member orientation
process: The Membership Director will contact any Member whose bill is more than 30 days past due.

1522 Arrangement or payment for services shall be made at the time the services are rendered.

15.2.3 Payment may be made by authorized use of a Member’s Club account number of by
recognized credit card by the Member, Member’s Immediate Family, or Guests of the Member.

15.24 Charges to a Club account will appear on the next monthly statement.

15.3 Delinquencies.

15.3.1 Any Member whose account is delinquent for sixty (60) days from the statement date
may be suspended by the Board of Directors. Suspended Members may not use any Club Facilities, participate in
any Club activities, or vote on any Club matters. Upon payment of all indebtedness and Charges plus interest
calculated at the rate of one and one half percent (1.5%) monthly, suspended Members shall be reinstated by the
Board of Directors. Any Member whose account is not settled within the four (4) month period following

suspension may be expelled from the Club.
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15.32 Any Member who receives three 30-day notices within a 12-month period may be
suspended without privileges for 30 days.

15.3.3 Suspended Members may have their names posted on the Callawassie Istand website in
the “Members Only” section. .

1534 In accordance with the By-Laws, the Club shall have a lien against each Membership for
any unpaid Charges of a Member of the Club, which lien shall also accrue reasonable attorneys’ fees incurred by the
Club incident to the collection of such Charges, or enforcement of such lien, whether or not legal proceedings are
initiated. Any other liens placed against such Equity Membership shall be junior to Club’s lien.

15.3.5 If the Club commences any legal action to collect any amount owed, or to enforce any
liability of a Member to the Club, the Member shall also be liable for all costs and expenses of the legal action,
including without limitation, reasonable attorneys’ fees required in conncction with appellate procecdings.

15.3.6 The failure of a member to pay Charges in a proper and timely manner is a basis for
discipline. Any delinquency on any membership account held by a Member shall be deemed to be a delinquency on
all membership accounts of the Member and shall affect the standing of the Member in the Club. '

, 154  Hardship Considerations. The Board of Directors may, upon specific request of a Member in
good standing, consider a deferral of or reduction in payment of dues or Charges in cases of permanent Member
medical hardship causing significant loss of ability to use the Club’s sports facilities. Any such considerations will
be made at the sole discretion of the Board of Directors. ’

16. DISCIPLINE.

16.1  Improper Conduct or Violations. Any Member who is in violation of the By-Laws, the Club
Plan, or the Rules or whose conduct, or whose Immediate Family’s, Guests’, or designated user’s conduct, shall be
deemed by the Board of Directors to be improper or likely to endanger the welfare, safety, harmony or good
reputation of the Club or its Members or staff, may be reprimanded, fined, suspended or expelled from the Club by
action of the Board of Directors. The Board of Directors shall be the sole judge of what constitutes a viofation,
improper conduct, or conduct likely to endanger the welfare, safety, harmony or good reputation of the Club or its
Members. The following list includes, without limitation, examples of conduct that are not acceptable:

16.1.1 exhibiting inappropriate behavior, deportment and appearance;
16.1.2° failing to pay Charges in a proper and timely manner;

16.1.3 failing to abide by the Rules for the golf, tennis, pool, fitness, and dining facilities or for
any other recreational facilities of the Club;

16.1.4 verbally or physically abusing or harassing Members, Immediate Family, Guests, or Club
personnel; o '

16.1.5 submitting false information on a membership application or with respect to a Member’s
Guests or lessees;

16.1.6 using or reproducing the information in the membership directory in any manner or
means for commercial or charitable purpose-or providing information contained in the membership directory to
persons who are not Members of the Club; : .

16.1.7 violations of the Club’s Social Media Policy set forth in the Rules.

16.2 Board Action. Violations of the By-Laws, the Club Plan, or the Rules or improper conduct shall
be immediately investigated by the Club General Manager then reviewed by the Board in executive session. The
Board may, but is not required to, allow the Member to attend a meeting with the Board prior to the Board taking
any disciplinary action, If the Board decides to proceed with disciplinary action, the Member(s) involved will be
notified of the Board’s decision regarding disciplinary action taken against the Member. Following notice of
disciplinary action to the Member, the disciplined Member(s) shall have thirty (30) days from the date of notice of
the disciplinary action to appeat the decision of the Board of Directors. Upon request for an appeal by a disciplined
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Member, the Board of Directors shall set a time and date for the appeal hearing within 10 days from the date of the
- appeal request. While such appeal is being considered by the Board, the Member shall enjoy the privileges of the
Club. Notwithstanding the above, the Board reserves the right to suspend, request the resignation of, or expel a
Member immediately without privileges should the circumstances warrant such action.

16.3  Suspension. The Board of Directors may suspend a Member and the Member’s Immediate Family
or Guests from some or all Club privileges for a period of up to one (1) year. Charges shall accrue during such
suspension and shall be paid in fuil before reinstatement to full privileges.

164 Requested Resignation. The Board of Directors may request, by a two-thirds (2/3) vote of the
directors present at a Board meeting, the resignation of any Member of the Club for cause deemed sufficient to the
Board. The disciplined Member may resign from the Club upon request of the Board by delivering to the
Membership Director written notice of resignation. Notwithstanding such resignation, the Member shall remain
liable for all Charges until the Membership is re-issned. If the Member does not resign at the request of the Board,
the Member may be expelled by the Board.

16.5  Expuision. Any Member of the Club who has been expelled shall not again be eligible for
Membership in the Club nor admitted to Club Facilities. An expelled Member shall be so notified of such expulsion
- and shall have the obligation to surrender his or her membership certificate to the Club for reissuance by the Club to
a new Member, Notwithstanding such expulsion, the Member shall remain liable for all Charges until the
Membership is re-issued.

~ 16.6  Fines. The Board by resolution may adopt a schedule of fines to be charged for violations of the
Rules, Club Plan, or By-Laws or impose fines on a case by case basis.

16.7 Voting Rights and Membership Privileges. Any suspended, resigned, or expelled Member
automatically shall lose all membership privileges including the right to a vote on Club matters during any period of
suspension. The suspension, requested resignation, or expulsion of one Member shall impact the Member’s
Membership and shall apply to any other Members affiliated with such suspended, resigned, or expelled Member’s

Membership.

16.8  Obligation for Charges. Notwithstanding any resignation, suspension, or expulsion of
Membership, the Member shall remain liable for all Charges, and such Member shall not be entitied to a refund of

any Charges paid by the Member to the Club.
17. . LOSS OR DESTRUCTION OF PROPERTY OR- PERSONAL INJURY.

17.1  The Club shall not be 1'esponsible for any loss or damage to any property left or stored within Club
Facilities. '

172  No person shall remove from the Club Facilities any property belonging to the Club without
authorization. Every Member of the Club shail be liable for any property damage to Club property and/or personal
injury at Club Facilities, or at any activity or function operated, organized, arranged, or sponsored by the Club,
caused by the Member, or the Member’s Immediate Family, Guests, or lessees. The cost of any such damage may
be charged to the Member’s Club account. . :

173  Any Member, Immediate Family, Guest or other person who, in any manner, makes use of or
accepts the use of any apparatus, appliance, facility, privilege or service whatsoever owned, leased or operated by
the Club, or who engages in any contest, game, function, exercise, competition or other activity operated, organized,
. arranged or sponsored by the Club, cither on or off the Club Facilities, does so at his or her own risk, assumes such
risk, releases the Club from liability, and shall hold harmless and indemnify the Club and its directors, officers,
employees, representatives, and agents for any and all loss, cost, claim, injury, damage or liability sustained or
incurred by him or her, resulting there from and/or from any act or omission of any director, officer, employee,
representative or agent of the same. Any Member, Immediate Family, Guest or other person shall have, owe and
perform the same obligation to the Club, and it directors, officers, employees representatives and agents, hereunder
in respect to any such loss, cost, claim, injury, damage or liability sustained or incurred by any Member, Immediate

Family, Guest or other person.
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18. PRIVACY OF CLUB INFORMATION. The Club does not generally provide information concerning
Club activities or Membership to the media or to other third parties. When appropriate, the Club General Manager or
his designee will do so. Members are cautioned to avoid answering media questions and specifically from providing
Club documents or Member information to individuals outside the Club. The roster or list of Members in the Club
shall be fumished only to Members and appropriate Club staff and may not be used or given to anyone else by a

Member of the Club for any reason.
19, MAILING ADDRESSES. Each Member shall submit in writing his/her current email and postal mailing

address to the office of the Club General Manager and for updating address changes as needed. All club notices and
invoices will be sent to that address. Members will be held to have received all Club mailings ten (10) days after

they have been mailed to the address on file.
20. MODIFICATION OF THESE RULES. The Board of Directors reserves the right to amend or modify

these Rules when necessary and will notify the Membership of such changes. Any such amendments or
modifications to the Rules shall be subject to and controlled by the applicable provisions of the By-Laws and the

Club Plan.

The Callawassic Island Members Club
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AMENDED AND RESTATED BY-LAWS
OF : '
CALLAWASSIE ISLAND MEMBERS CLUB

January 1, 2014

Pursuant to the approval of Members of Callawassie Island Members Club, Inc. (‘Club”) to amend the Plan for the
Offering of Membership which became effective on July 1, 2013 (‘Club Plan™), the Board of Directors does hereby
adopt these Amended and Resfated By-Laws on behalf of the Club to make all modifications necessary for

consistency.between the Club Plan and the By-Laws.

Article 1
PURPOSE OF CLUB

The natire and purpose of the Callawassie Island Members Club, Inc., (‘Club”) is to own and operate a private
country club for the recreation, pleasure and benefit of its equity members.

Article2
CLUB EMBLEM

The emblem of the Club shall be of a style and design to be appr6ved by the Board of Directors.

) Article 3
MEMBERS MEETING

3.1 Annual Meeting. An annual meeting of the equity members of the Club shall be held for the
purposes of receiving reports of officers and others, electing directors, and for such other business as may be

properly brought before the meetings.

3.2 Date and Place of Annual Meeting. The annual meeting of the equity members shall be held at
such appropriate time and place in South Carolina as the Board of Directors may designate.

33 Special Meetings. Special meetings of the cquity members may be called by the President of the
Board of Directors, a majority of the members of the Board of Directors or, upon the written request of ten percent
{10%) or more of the members entitled to vote. Such request shatl be submitted to the President who shall then call a
special meeting within thirty (30) days of the date of such request. Notices of any special meeting must contain a
statement of the purpose for which such special meeting is called and no other business may be transacted at that

meeting.

34 Notices. The Secretary shall give not less than fifteen (15) days nor more than fifty (50) days prior
notice, by mail, prepaid, to all equity members of the Club, stating the time, place, and purpose of any meeting.

35 Quorum. The presence, either in person or by written proxy, of cquity members having a majority
of the votes then entitled to be voted shall constitute a quorum at any meeting of the equity members. A quorum
must be present to constitute a legal vote of the equity members,

36 Proxies. Members may vote by proxy. The Board of Directors will determine the form and
procedures for the use of the proxies authorized in writing. '

37 Voting Percentage. Except for the election of members to the Board of Directors, which shall be
by plurality vote, a majority of those equity members present (in person or by proxy) is necessary for passage of any
-issue before the equity members. :

3.8 Memberships. Each equity membership shall entitle the equity member to vote on various club
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matters, including the election of the Board of Dircctors. Each Island membership shall entitle the Island Member to
five (5) votes, while each Social Membership shall entitle the Social Member to two (2) votes.

.39 Ballot. In lieu of the annual or a special meeting, the Club shall have the option to conduct any
vote by written ballot.

3.10 Ballot for Election of Directors. The written ballot shall be delivered by mail, facsimile,
electronically (or any combination thereof) to all equity members by February I of each year. All written ballots
must be returned to the Club by March 1% of that same year. The written ballot shall contain the names of those
individuals selected by the nominating committee and those eligible by petition. The vote shail be conducted by
written ballots and all written ballots must be received by the Board of Directors no later than 5:00 p.m. on March
first. The Member delivering the ballot is responsible for the method of delivery. For an election to be valid, more
than fifty percent (50%) of the Members must timely submit the written ballots. Amajority of the ballots retumed is
required for the passage of any issue except for the election of directors. The individuals with the highest number of
votes shall be efected as directors. The Board of Directors will announce the vote tabulation durng the Annual
Meeting and the candidates with the greatest number of votes shall fill the open directorships. The néw directors
shall hold office for'their three (3) year term commencing with the close of the Annual Meeting.

Article 4
BOARD OF DIRECTORS

4.1 Number and Qualifications. The business and affairs of the Club shall be governed by a Board of
Directors, The Board of Directors shall consist of nine (9) equity members of the Club in good standing.

4.2 Nominating. _

(a) The Board of Directors shall appoint a Nominating Committee consistinglof five (5)
members entitied to vote, two (2) of whom shall be members of the Board of Directors by September I of each
year. Members of the Nominating Committee shall serve for a tenn of one (1) year or until their successors are
appointed and qualified. Unless specificatly requested by a majority of the Board of Directors, the Nominating
Committee shall not nominate candidates to fill any vacancies occurring by reason of death, resignation or otherwise,
for any unexpired term, '

(b) The Nominating Commiittee shall recommend to the Board of Directors at the December
Board meeting of each year, the names of equity members of the Club to be submitted to the equity members of the
Club either (i) at their annual meeting for election to the Board of Directors; or (ii) to be placed on the written ballot.

{© Ten percent (10%) or more of the total equity members entitled to vote who are not on the
Nominating Committee or the Board of Dircctors may also nominate candidates for the Board of Direclos by
petition, signed by ten percent (10%) of the equity members entitled to vote, and filed with the Secretary by January
15* of each year.

43 Elections.
. {a) There shall be no cumulative voting.

(b) Voting shall occur at the annual meeting or pursuant to written ballot.

©) The Board of Directors shall be nine (9) directors, all of whom shall be elected by the
equity members and must be equity members of the Club in good standing.

(d) Each year, the equity members shall elect directors for a term of three (3) years to replace

those directors whose terms have expired. This number shall be adjusted to conform to the total number to be
elected to the Board of Directors for the ensuing year.
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(e) The number of candxdates necessary to fill the vacancies on the Board of Directors
receiving the highest number of votes for each designated term shall be declared elected.

(4] A Board Member may serve for no more than two (2) consecutive terms.

(g) The Board of Direclors, at its option, may appoint a member (o fill a Board vacancy
until the next election of Directors. The appointed member may be elected to complete the unexpired tenn. If the
appointed member does not wish to complete the unexpired term, another member may be elected to complete the
term.

- Article 5
MEETING OF THE BOARD OF DIRECTORS

5. Orgamzatlonal Meeting. Each year the Board of Directors shall hold an organizational meeting to
elect officers and to consider any other matters that may be properly brought before the meeting. The organizational
mcetmg of the Board of Directors shall be held during the month of March of each year,

5.2 Duties at Organizational Meeting. The Board of Directors shall fix the membership contribution
and terms for payment of any membership certificate. Such membership contribution and terms shall be in effet for

the following calendar year or until changed sooner by the Board of Directors.

53 Quorum. . A majority (in person or (elephomcal[y) of the Board of Directors at any meeting shall
constitute a quorum for the transaction of business.

54 Action Without Meetings. Any action which may be taken by the Board of Directors may be taken
without a meeting if a written consent sefting forth the action taken is signed by all of the directors entitled to vote
and is filed in the minutes of the proceedings of the Board of Directors.

5.5 Notice of Meetings. Natice of any meeting of the Board of Directors, regular or special, may be
conveyed by written, electronic (e—mall), telephonic or personal notice, at least three (3) days prior to the meeting,
except in the event of‘ an emergency in which event such notice may be waived to the extent permitted by law.

5.6 Voting Percentage. A majority of the Board of Directors attending the meehng must vote to
approve any matter before the Board, unless otherwise provided herein or required under the law.

5.7 Meetings. The Board of Directors shall meet quarterly or have a minimum of six (6) regular
meetings each year, at such times as the Board of Directors shall determine.

Article 6
POWERS OF THE BOARD OF DIRECTORS

6.1 Management of the Club. The Board of Directors shall have the power and authority to govern all
aspects of the Club and may delegate this power and authority to committees and/or officers.

6.2 Duties and Powers. The Board of Directors may:
(a) Appoint committees and assign duties;

(b) Fill vacancies on the Board of Directors due to death, resignation, inability to perform
duties, or otherwise, for the unexpired term.

(c) Appom( managers and other employees and dclegate such authority considered necessary
for the proper operatlon and management of the Club;

{d) Adopt, alter, amend or repeal the General Club Rules governing use of the Club and all its
facilities by members and their families and guests;
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(¢) Determine the amount of dues, fees, and other charges;

® Replace any director who shall fail to attend fifty percent (50%) of the regular Board
meetings in any one (1) fiscal year or who fails to be'a member of the Club in good standing, or who is actively
attempting to sell his real property;

(g) Expend funds to the extent of the amount in the club treasury or owing to the Club
Treasury or owing to the Club, to make contracts, including, without limitation, those pertaining to general or
specific lines of credit, or create indebtedness and to borrow money or incur indebtedness for purposes of the Club,
and to cause promissory notes, bonds, mortgages or other evidence of indebtedness to be executed and issued in the
ordinary course of the Club’s business;

(h) . Enter into any single capital expenditures project on behalf of the Club invélving total
expenditures of up to $200,000 without prior approval of a majority vote of all the equity members of the Club
entitled to vote except as permitted in paragraph (i) hereto.

Assessments for any capital expenditures over $200,000 to the golf course shall be voted on by and prorated equally
among the Island Members. Social Members shall not be subject to any assessment for capital expenditures to the
golf course. All other assessments for capital expenditures over $200,000 to the Club Facilitics shall be voted on by
and prorated equally among all of the equity mnembers. Such assessments shall require a majority vote of the equity
members entitled to vote and who are present in person or by written proxy hereto;

0 By a majority vote of the Executive Committee, and without a specific Member vote,
declare an emergency situation warranting an expeaditure of amounts in excess of the limitation imposed in this
Section 6.2. The committee may then expend such sums, without limitation, as it determines necessary to counteract
the emergency. Such situations are to inciude, but not be limited to, those which could be considered as “Force
Majeure” under generally accepted interpretation of such;

)] Exchange rights to use the Club facilities with members of other Country ClubS'

(9] Mamtam replacement cost insurance on the Club facilities equal to full replaccment cost
lhereof if available at a.commercially reasonable cost as determined by the Board;

U] Determine whether any member's conduct or whose families or guests conduct shall be
deemed to be improper or likely to endanger the welfare, safety, harmony or good reputation of the Club or its
members, If so determined, the members may be reprimanded, fined, suspended or expelied from the Chub by the
action of the Board of Directors. The Board of Directors shall be the sole judge of what constitutes improper
conduct or conduct likely to endanger the welfare, safety, harmony, or good reputation of the Club or its members.
Any member suspended or terminated by action of the Board of Directors shal automatically lose all membership
privileges including the right to a vote on Club matters during the period of suspension or termination; :

{m) Suspend a member’s credit and membership privileges in the event of a delinquency in
payment of dues, assessments or other charges levied by the Board of Directors in accordance with notice of said
delinquency

63 Issuance of Membership Certificates. The Board of Directors shall have sole authority to issue,
cancel, and transfer membcrshlp certificates and shall have sudi certificates prepared in the form and content
consistent with the provisions of these By-Laws of the Club.

6.4 Compensallo 1. No director shall receive a salary or any other compensation whatsoever, but shali
be entitled to reimbursement for all expenses reasonably incurred in performing any duties pursuant to these By-
Laws.

6.5 Interpretation of By-l.aws. The Board of Directors shall have the corporate powers to generally do
everything permitted for nonprofit corporations by law, by statue, the Articles of Incorporation, or these By-Laws,
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and to determine the interpretation or construction of these By-Laws or any parts thereof, which may be in conflict or
of doubtful meaning, and their decisions shall be final and conclusive.

Article 7
OFFICERS

7.1 Election of Officers. The Board of Directors shall elect a President, a Vice President, a Treasurer,
a Secretary and such other officers as the Board determines appropriate from fime to time. Such officers shall be
elected to serve for the term of one (1) year or until their successors shall be elected and shall carry out the duties

described below.

7.2 President. The President shall preside at all meetings and enforce observance of the provisions of
these By-Laws and all of the General Club Rules. The President may call specialmeetings of the Board of Directors,
shall be an ex-officio member of all commitiees, and shall be empowered to execute all papers and documents
requiring execution in the name of the Club. A papers and documents must also be exccuted by a second member

of the Executive Commifttee.

7.3 Vice President. In the absence of the President, the Vice President shall perform and carry out all
duties and responsibilities of the President.

7.4 Secrelary. The Secretary shall keep records and minutes of ail meetings of the Board of Directors
and the membership. The Secretary shall also be responsible for giving all required notices of such meetings. The
Secretary shall have custody of the Seal of the Club and all membership records shall be kept under the Secretary's

supervision.

7.5 Treasurer. The Treasurer shall cause to be collected, held and disbursed, under the direction of the
Board of Directors, all monies of the Club and it shall be the Treasurer's duty to collect monies due the Club from
the issuance of membership certificates, dues and charges from the members of the Club, and all amounts due from
others. The Treasurer shall keep or cause to be kept regular books of accounts and all financial records of the Club,
and shall have prepared for and submitted to the Board of Directors financial statements, when and in the form
requested by the Board of Directors. The Treasurer shall deposit or cause to be deposited or invested all monies of
the Club in an account or accounts in the Club’s name in the bank or banks designated by the Board of Directors, and
shall give a surety bond (if economically feasible) for faithful performance in the amount.directed by the Board of
Directors, which surety bond premium shall be paid by the Club, .

7.6 .  Other Officers. The Board of Directors may appoint additional officers and assign their duties.

1.1 Additional Duties of Officers. Any officer may be given additional assignments and duties by the
Board of Directors.

7.8 Removal from Office. An officer may be removed from office by the members of the Board of
Directors. :

Article 8 ]
INSURANCE AND INDEMNIFICATION

8.1 Insurance. The Club shall obtain on behalf and for the benefit of the officers and directors of the
Club such insurance as the Board of Directors deems appropriate and is permitted by law.

82 Indemnification. The Club shall, to the fullest extent permitted by the laws of South Carolina, as
the same may be amended and supplemented, indemnify any and all of the directors and officers of the Club from
and against any and all of the expenses, liabilities or other matters referred to in or covered by said laws, and the
indemnification provided for herein shall not be deemed exclusive of any rights to which those indemnified may be
entiticd under any by-law, agreement, vote of the members, disinterested drectors or otherwise, both as o action in
his or her official capacity and as to action in another capacity while holding such office, and shall continue as (o a
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person who has ceased to be a director or officer, and shall inure to the benefit of the heis, executors and
administrators of such person. '

Article 9
COMMITTEES

9.1 Standing Committees. Each year the President, subject to the approvat of the Board of Directors,
shall designate the chairs and members of each of the following standing ‘committees:  Executive, Finance,
Membership, House, Golf, Green, Tennis, and such other committees as may be deemed advisable by the Board of
Directors from time to time. :

(a) The Executive Commiitee shall consist of the President, as Chairman, Vice President,
Secretary, Treasurer, and in addition, one (1} member of the Board of Directors. [The Executive Committee shall
have the powers of the Board of Directors during the interval between Board meetings.] A majority of the members
of the committee shall constitute a quorum. Actions and resolutions shali require unanimous approwl of the
members present. Such actions shall be reported to the Board at its next regular meeting.

) The Finance and Audit Commitice shall review and recommend for adoption by the
Board of Directors, the annual operating and capital budgets, prepared by Club Management, the monthly.and annual
financial reports as compared to said budgets, the employment of outside auditors, the financial reporting to equity
members, and include itself in any other financial matters as determined by the Board of Directors fom time to time
including, but not restricted to, meeting with the outside auditors to investigate their independence, responding to
their “Jetter of recommendations” and assist with the presentations to lenders or members, if requested by the Board.

{c) Each of the following committees, subject to the approval of the Board of Directors, shall
submit recommendations to the Board of Directors for approval. The officers of the Club and Club Manager shall
have control of the execution of such programs and recommendations as approved by the Board. The following
committees shall act only as consultants and advisors to the Board of Directors and officers: .

@) Membership Committee. The Mcmbership Committee shall investigate all Applications
for membership and shall report thereon to the Board of Directors with its recommendation as to the

approval or disapproval of each application.

(ii) House Committee. The House Committee shall advise the Board of Directors on matters .
concerning the operations of the Clubhouses, pools, the equipment, furnishings and property in the.
Clubhouse, specifically including, without limitation, utilities, building maintenance and repairs. The
House Committee shall also advise the Board on all food and beverage operations and entertainment.

(iii) Golf Committee. The Golf Committce shall advise the Board of Directors on the scope of

* the Golf Professional’s operation, the aperation of the Golf Pro Shop and golf carts, the promulgation of

playing rules for members and their guests, the programming of golfing events for members and their
guests; and the maintenance of members’ handicaps.

(iv) Green Committee. The Green Commiittee shall advise the Board of Directors on the
scope of the Green Superintendent’s operations, and the maintenance of the golf course, roads, facilities and
equipment used in connection therewith. No live trees shall be removed nor shalf any alteration be made in
the golf courses except with the approval of the Board of Directors. :

v) Tennis Committee. The Tennis Committee shall advise the Board of Directors on the
scope of the Tennis Professional’s operation, the operation of the Tennis Pro Shop, the promulgation of
playing rules for members and their guests, and the programming of tennis events for members and their
guests, The Committee shall advise the Board of Directors on the condition of, and make recommendations
concerning, tennis courts, equipment and other related facilities.

9.2 Ad Hoc Committees. The President, subject to the approval of the Board of Directors, may
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appoint from time to time such ad hoc committees with such powers, responsibilities, and composition as the
President shall determine appropriate.

9.3 Powers of Commiittees. Except for the Executive Committee, these committees shall act only as
advisory committees and the individual members thereof shall have no power or authority. The chairman of each
comntittee may appoint from the members of his or her committee such subcommittces as the chairman deems
desirable. Such subcommittees shall report directly to the committee & a whole, which shall approve, amend or
disapprove the report of the subcommittee.

9.4 Terms of Committee Chairmen and Committee Members A committee chairman may not serve
as a committee chairman on the same committee for more than three (3) successive yeas. A committee member
may not serve as a member of the same committee for more than three (3) successive years unless approved by the
Board of Directors. Only one individual per membership may serve on the same committee during a single term.
The ternn of a committee chairman or a committee member may be terminated at any time by the President with the

approval of the Board of Directors. )

Article 10
PLAN OF MEMBERSHIP

The Board shall adopt, and administer as appropriate, a Plan of Membership for the Club, the Planshall include, but
not be limited to:

10.1 Description of Club facilities;

102 Membership applicatfon proéedures and offering statement;

10.3 Equity membership category description and numbers statement;
10.4  Membership priyileges‘statemeht;

10.5  Membership transfer provisions;

10.6 Dues, fees, charges and assessments ru]eé and procedures; and

10.7 Plan amendment procedures.

Article 11
DELINQUENCIES

The Club shall have a lien against each membership for any unpaid assessments, fees, annual dues or other charges
made by that member of the Club, which lien shall also accrue reasonable attorneys’ fees incurred by the Club
incident to the collection of such annual dues or other charges, or enforcement of such lien, whether or not fegal
proceedings are initiated, The lien may, but need not, be recorded anong the public records of Beaufort County,
South Carolina, by filing a claim therein which states the name of the member, the number of the membership and
the amount claimed to be due, and said lien shall continue in effect until all sums secured by the len, together with
all costs incurred in recording and enforcing said lien, shall have been paid. Such claims of lien may be signed by an
officer of the Club. Upon full payment, the member making payment shall be entitled to be reinstated as a member
in good standing of the Club and all such liens may be foreclosed by the Club, in any action at law or in equity, with
or without five (5) days prior written notice of the intended foreclosure, as may be deemed appropriate by the Club.
The Club may also, at its option, sue to recover a money judgment for unpaid annual dues or other charges without
thereby waiving the lien securing the same.

Any other liens placed against such equity membership shall be junior to Club’s lien.

Article 12
CORPORATE SEAL

7
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The Corporate Seal of the Club shall be circular in form and shall bear the words “The Callawassie Island Members
Club, Inc., non-profit 1999 South Carolina”. A copy of said seal is affixed hereto. The Corporate Seal shall be in
the possession of the Secretary and be affixed by the Secretary to all documents relating to the official acts of the
Club, as authorized by the Board of Directors.
Article 13
MISCELLANEOUS

13.1 Fiscal Year. The fiscal year of the Club shall commence on the I* day of January and conclude on
the 31 day of December. :

. 132 Conflict Between By-Laws and the Articles of Incorporation In the event of a conflict between
the terms of these By-Laws and the Articles of Incorporation, the latter shall prevail, '

" Article 14
AMENDMENTS

These By-Laws may be amended by a majority vote of the Board of Directors and a majority of the eligible votes
cast (a) at a duly called meeting or (b) by written ballot as long as a majority of the written ballots are returned.
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1. GENERAL DESCRIPTION OF THE PLAN.

1.1 Purpose of the Plan.  The Callawassie Island Members Club, Inc., a South
Carolina non-stock and non-profit corporation, owns and operates the recreational and social
facilities on Callawassic Island, South Carolina for the use, recreation and enjoyment of the
Club’s Members. The Board of Directors.of the Club has adopted this Plan as mandated by
Article X of the By-Laws. The By-Laws, the Articles of Incorporation of the Club, the General
Club Rules, and the Settlement Agreement, offer persons the opportunity to acquire an Equity -
Island Membership in the Club.

1.2 Definitions. The following capitalized words and terms, when used in this Plan,
unless the context clearly shall indicate otherwise, shall bave the meaning given below:

().  Amenity Package. A description of privileges for certain Club Facilities
available to Equity Island Members with fees for such package determined by the Board
of Directors for each Membership Year.

)] Board of Directors. The body responsible for governance of the Club,
selected as provided in the By-Laws and generally serving the same role as a board of
directors under South Carolina corporate law. - .

(c)  By-Laws. The current By-Laws of the Club, as they may be amended.

(d) Charges. Dues, fees, assessments, charges, state taxes, fines, interest,
service charges and other charges that the Club.may establish from time to time to be paid
by Members. '

" (e) Club. The Callawassie Island Members Club, Inc., a South Carolina non-
stock and non-profit corporation. '

® Club Facilities, The recreational and social facilities on Callawassie Island
owned by the Club for use by Members. o

_ (g)  Declaration. The Amended And Restated General Declaration For
Callawassic Island And Provisions For The Callawassie Island Property Owners
Association, Iné. of December 15, 2011. .

(h)  Entity. A company;, partnership, corporation, limited liability- company,
trustee, or other form of legal entity owning a Membership.

) Equity Island Member or Island Member. A Person who holds an Equity
Island Membership.
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() . Equity Island Membership. The category of Membership in the Club held
by an Equity Island Member.

(k) Equity Member. A Person who holds an Equity Membership.

¢)] LEquity Membership. An Equity Island Membership or an Equity Social
Memberships, collectively, the “Equity Membershlps”

- (m)  Equity Social Member. A Person who holds an Equity Social Membership.

(n)  Equity Social Membership. The category of Membelslup in the Club held
by an Equity Social Member. ,

() General Club Rules. The General Club Rules currently in effect and
adopted by the Board of Directors of the Club.

(p)  Immediate Family. The Member (whether held in an individual name or
Jjointly) and the Member’s (a) spouse or one other adult who is a resident of an individual
Member’s residential unit, and the Member’s (b) children, step-children and their
spouses, (c) grandchildren, step-grandchildren and their spouses, and (d) parents and the
parents of an individual Member’s spouse.

(@  Member. A Person who holds a Membership in the Club.
® Membership. A membership held by a Member in the Club.

(s) . Membership Contribution. 'The amount paid to the Club by a Member to
acquire a Membership in the Club.

@® Membership Year. The (12)-month period commencing on January 1* and
ending on Decembe: 31,

(u)  Non-Equity Associate Member. A Person who holds a Non-Equlty
. Associate Membership.

(v)  Non-Equity Associate Membership. The category of Membership in the
Club held by a Non-Equity Associate Member.

(W)  Non-Equity Corporate Member. A Person who holds a Non-Equity
- Corporate Membership.

) Non-Equity Corporation Membership. The categony of Membership in the
Cub held by a Non-Equity Corporate Member.

) Partnership. Callawassie Island Company, L.P.’

(2) Person. A natural person or an Entity.
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(aa)  Plan. The Callawassie Island Members Club Plan for the Offering of
Memberships, as may be amended.

(bb)  Resigned Member. An Equity Member who has resigned his/her
Membership in the Club by written notice to the Club pursuant to Section 6.

(cc)  Settlement Agfeement. The Omnibus Settlement and Security Agreement
dated August 23, 2010, as amended on February 2, 2012, between the Club and the

Partnership, a copy of which is attached as Exhibit A.

1.3 Description of Club Fac1lmes The Club Facilities currently owned by the Club
include the following:

* a 27-hole championship golf course designed by Tom Fazio, locke1 rooms, a fitness
center and a golf pro shop;:. .

* adriving range and practice green;
» tennis courts and a tennis pro shop;

* aclubhouse facility, which includes a dining room, a bar, a snack shop, club rooms,
" and administrative offices;

+* aswimming pool and deck area, located adjacent to the clubhouse;

+ ariver club, which is located on the Colleton River and includes a swimming pool,
bathhouse, club room, kitchen, barbecue area and boat docks;
* auxiliary buildings used for maintenance, equipment storage, and administration and
parking facilities,
The Club may modify the Club Facilities and provide such other Club F acnlmcs as the Club
deems appropriate from time to time.

14 General Description of Membership Categories.

(a) The Club currently is offering one category of Equity Membership known
as an Equity Island Membership, and two categories of non-equity Membership known as
Non-Equity Associate Membership and Non-Equity Corporate Membership as further
described herein. Equity Island Members formerly were known as Equity Golf Members.
Upon the date of this Plan, all Equity Golf Members automatically shall become Equity
Island Members.

) " The Club previously had issued Equity Social Memberships. Although
these Memberships are not currently being offered by the Club, the rights and privileges
of Equity Social Members are described in Section 3 below.

1.5 Purchasers of Residential Units or Lots Must Own an Equity Membership. ~ As
described in Section 2.3(c) below, the purchaser of a residential unit or lot on Callawassie Island
must own and maintain an Equity Island Membership and pay the required Membership
Contribution and all Charges associated with his/her Memberslup in compliance with the
Declaration and as further described hcxem
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2. MEMBERSHIPS IN THE CLUB.

2.1 Dcscribtion Of Available Memberships and Voting Privileges.

(a) Equity Island Memberships, Noh-Equity Associate Memberships, and Non-
Equity Corporate Memberships in the Club are available for purchase. -

(b)  Each Equity Island Membership represents an ownership interest in the
Club and entitles an Equity Island Member to vote on various Club matters, including the
election of the Board of Directors. Each Equity Island Membership entitles an Equity
Isiand Member to five (5) votes.

- (©) Non-Equity Associate Memberships do not entitle the Member to any
ownership interest or voting privileges, but do allow the use of certain facilities provided
at the Club upon payment of all Charges.

(d) . Non-Equity Corporate Memberships do not entitle the Member to any
ownership interest or voting privileges, but do allow the use of certain facilities provided
at the Club upon payment of all Charges.

22  Number of Memberships Available. The total number of Memberships permitted
to be issued by the Club shall be not less than the number of owners of residential units and lots
on Callawassie Island.

2.3 - Eligibility.
(@)  Eligibility For Memberships.

6] The Club currently offers Equity Island Memberships to persons
who own or purchase residential units or lots on Callawassie Island and to such
other persons as the Club determines appropriate from time to time, who are
approved for Membership. :

(i)  The Club currently is offering Non-Equity Associate Memberships
and Non-Equity Corporate Memberships to persons who do not own a residential
unit or lot on Callawassie Island. ‘

(by  Existing Property Owners May Acquire an Equily Membership.  Persons
who owned residential units or lots on Callawassie Island prior to December, 2001 who
are not Equity Members are permitted to acquire an Equity Island Membership, upon
application and approval, and payment of the applicable Membership Contribution and
Charges. '

- (¢)  Purchasers of Residential Units or Lots Afier December 1, 2001 Must
Own Equity Membership. ‘ .

(i) In accordance with Section 5.7.2 of the Declaration a purchaser,
owner, co-owner or Entity that acquires title to a residential unit or lot on
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Callawassie Island after December 1, 2001 is required to own and maintain an
Equity Island Membership in the Club and pay the applicable Membership
Contribution and Charges associated with such Membership. Such owner shall be
required to maintain an Equity Membership in good standing for each residential
unit or lot acquired on Callawassie Island after said date for aslong as such person-
or entity owns the subject property. Any such owner of a residential unit or lot on
Callawassie Island shall not be exempt from the obligation to own an Equity
Membership by non-use of the facilities.

_ (i)  As a condition precedent to the conveyance of an ownership
interest in a residential unit or lot on Callawassie Island and no later than
acquiring an ownership interest in a residential unit or lot on Callawassie Island,
the person or entity obtaining title to the residential unit or lot on Callawassie
Istand must submit an Application for Membership, Membership Purchase
Agreement and the applicable Membership Contribution to the Club. The
applicable Membership Contribution must be paid no later than the date of such
conveyance. The payment of such Membership Contribution shall be a condition
precedent to the delivery of a deed or any other form of conveyance of a
residential unit or lot on Callawassie Island.

© (d)  Multiple Owners. In the event a residential unit or lot on Callawassie
Island is owned by multiple owners, then the owners of such residential unit or lot must
designate one of such owners to obtain the Equity Island Membership. As provided
herein, an Equity Island Membership only permits the Member and the Member’s
Iinmediate Family Members to use the Club Facilities upon payment of the applicable
Membership Contribution and Charges. All other owners of the residential unit or lot on
Callawassie Island are not permitted to use the Club Facilities (even as a guest) unless .
another available Equity Island Membership is obtained by such owner(s). If the
additional owner(s) of the residential unit or lot on Callawassie Island obtains an available
Equity Island Membership, he/she must follow the same application procedures as any
other Member and pay the applicable Membership Contribution and Charges established
by the Club.

()  Multiple Lots. If a person or entity owns more than one residential unit or .
" lot on Callawassie Island, then an Equity Membership must be obtained and maintained
for each of such residential unit or lot on Callawassie Island. However, if an owner, who
is already an Equity Member of the Club, also owns an abutting lot and forms a single lot
through consolidation by approval of Callawassie Island Property Owners Association
and filing of a consolidation survey and consolidation agreement in the Office of the
Register of Deeds for Beaufort County, South Carolina, then such owner will not be
required to purchase and maintain an additional Equity Membership for the abutting lot,

® Membership by Person Who Does Not Own Property. The Club may offer
Equity Memberships to persons who do not own residential units or lots on Callawassie
Island as the Club may determine appropriate from time to time.

(g)  Equity Membership Held by an Entity. An Equity Membership may be
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held in the name of an Entity. The Entity must designate one individual (and his/her
Immediate Family Members) who will have the right to use the privileges of the Equity
Membership. An Equity Membership that is owned by an Entity allows the designec to
use the Club Facilities and pay the same Charges as a Member in the same category of
Equity Membership. The Entity may change the designated user no more than one time
each Membership Year upon payment of a non-refundable re-designation fee cstablished
by the Club from time to time. Prior to the change of any designee, the prior designee
must return the issued membership cards and membership cextificate to the Club, any
required re-designation fee must be paid to the Club, and the new designee must submit
an application and be approved by the Club. All designated users will be subject to the
approval of the Club. The Club may establish other rules from time to time goveming the
designation of an individual to use the privileges of the Equity Membership, including a
limit on the number of times the entity may change the designated user. Both the Entity
and the designated user shall be jointly and severally liable for the payment of all Charges
incurred by the designated user and his/her Inmediate Family Members and guests.

24 Membgrship Privileges.

(@)  Membership Privileges. The privileges of Membership are subject to this ~

Plan, as it may be amended from time to time. The General Club Rules, including the
services provided to Members and the hours of operation of the Club Facilities or any
portion thereof, may be altered, amended or repealed at the discretion of the Board of
Directors of the Club. Each Person who acquires a Membership at the Club will be
permitted to use the Club Facilities in accordance with the Member’s category of
Membership, the applicable dues category, the General Club Rules, and the applicable
Amenity Package(s), as long as the Member remains a Member in good standing. Any
suspension or expulsion of a Member shall result in the loss of all Membership privileges
including the right to vote. Upon approval, payment of the applicable Membership
Contribution and the Charges and compliance with the General Club Rules established by
the Club, Members obtain the use privileges described herein.

(b)  Equity Island Membership Privileges. Equity Island Members are entitled
to use Club Facilities in accordance with the General Club Rules upon payment of the
applicable Membership Contribution and Charges. Prior to the beginning of each
Membership Year, Equity Island Members will have the option to select an Amenity
Package(s) for the following Membership Year. The Club shall establish fees for each

- Amenity Package. . :

©) Equity Island Member Immediate Family Privileges. ~ An Equity Island
Member’s Immediate Family may use the Club Facilities in accordance with the General
Club Rules and the applicable Amenity Package(s).

(d)  Non-Equity Associate and Non-Equity Corporate Membership Privileges.

(i) In order to promote the sale of residential units and lots on
Callawassie Island and to introduce the Club to prospective Members, the Club
may offer Non-Equity Associate Memberships and Non-Equity Corporate
Memberships on an annual basis, or for such other time period as approved by the

6

BLUFFTON 480669v3 047974-00024

Martin ROA 184




Board of Directors of the Club. Non-Equity Associate Memberships and Non-
Equity Corporate Memberships are only available to persons who do not own a
residential unit or lot on Callawassie Island. The rights and privileges of Non-
Equity Associate Members and Non-Equity Corporate Members will be
determined by the Club from time to time. Non-Equity Associate Members and
Non-Equity Corporate Members shall not have any ownership interest in the Club
or the Club Facilities, shall not have any voting privileges, and shall not be subject
to any operating assessments or capital assessments.

(i). Non-Equity Associate Members and Non-Equity Corporate
Members must pay a one-time non-refundable Membership Contribution and an
annual non-refundable renewal fee established by the Club from time to time. Non-
Equity. Associate Memberships and Non-Equity Corporate Memberships are
subject to renewal each Membership Year in the sole discretion of the Club, and
therefore, the Club will determine whether Non-Equity Associate Memberships
and Non-Equity Corporate Memberships (and how many) will be available prior
to the beginning of each Membership Year.

(ili)  If the Club determines that Non-Equity Associate Memberships
and Non-Equity Corporate Memberships will not be renewed, then the Club shall
recall and terminate (without refund of any-amounts) each such Membership at the
end of the Membership Year, as necessary, on a first-issued, last-recalled basis.

(ivy Non-Equity Associate Members and Non-Equity Corporate
Members are permitted to use Club Facilities in accordance with the General Club
Rules upon payment of the applicable non-refundable Membership Contribution
and Charges. Prior to the beginning of each Membership Year, Equity Island

_ Members will have the option to select an Amenity Package(s) for the following
Membership Year. The Club shall establish fees for each Amenity Package.

() Club May Change Playing Privileges. In order to provide the utmost
playing pleasure for all Members, the Club reserves the right to establish different rules
governing access, sign-up privileges and starting times with respect to the golf, tennis and
other recreational facilities provided at the Club.

® Guesl Privileges. An Equity Member may have guests use the Club
Facilities in accordance with the Member’s category of Membership and the General
Club Rules and payment of applicable guest fees. The Club may limit the number of
times any particular individual guest may use the Club Facilities or any particular facility
provided at the Club during a specific period of time and limit the number of guests a
‘Member may sponsor at any. particular time. The sponsoring Member will be responsible
for all fees and other Charges incurred by his/her guests and for the deportment of his/her

guests. _
(&) . Equity Members May Desighate a User of Membership Privileges.

€)] ‘Subject to the General Club Rules, an Equity Member who is not
residing in his/her residential unit located on Callawassie Island may designate a

.
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bona fide resident and his/her spouse of such residential unit as the beneficial user
of his/her Equity Membership. The designation of a bona fide resident as the
beneficial user of an Equity Member's Membership must be made in advance and
in writing to the Club.

(ii)  Subject to the General Club Rules, upon written request by an
Equity Member to the Club, the Board, in its sole discretion, may approve a non-
member and his/her spouse as the beneficial user of his/her Equity Membership.

(iii)  During the period that a resident or non-member is designated as
the beneficial user of the Membership, the Equity Member shall not be entitled to
use the Membership but shall remain obligated for all Charges associated with
his’/her Equity Membership. The Equity Member shall be responsible for all
Charges incuired by the beneficial user and for the deportiment of the beneficial
user. ‘

(iv)  Immediate Family use privileges shall not extend to designated
users.

(h)  Island and Social Membership Exchanges. No Membership exchanges or
renewals of Membership exchanges shall be permitted after the date of this Plan.
Temporary exchanges shall not be renewed after the date of this Plan.

3. EQUITY SOCIAL MEMBERSHIPS.

3.1 . Equity Social Membershig Privileges. Equity Social Members are permitted to use

all of the Club Facilities on a space available basis upon payment of the applicable

Membership Contribution and Charges. Equity Social Members will be entitled to play

golf one time per month during the golfing season and two times per month during the

non-golf season as defined in the General Club Rules. Equity Social Members will not be

required to pay court fees for use of the tennis facilities, but will be required to pay greens

fees and golf cart fees for use of the golf course. Equity Social Members using the golf
- facilities shall abide by the Golf Rules and Guidelines.

3.2 Social Member Family Pﬁvileges. An Equity Social Member’s Immediate Farmily
may use the Club Facilities in accordance with the General Club Rules. : :

3.3 Equity Social Member Able To Upgrade To An Equity Island Membership.

(a) An Equity Social Member may upgrade to an available Equity Island
Membership by resigning: histher Equity Social Membership and acquiring an ‘Equity
Island Membership by paying the difference’ between the then-current Membership
Contribution for an Equity Island Membership and $12,000.00. The resigned Equity
Social Membership shall be retired and shall not be reissued. Notwithstanding anything
herein to the contrary, for ninety (90) days after the effective date of this Plan, Equity
Social Members may upgrade to an Equity Istand Membership without payment of any
additional Membership Contribution. :
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: ) The downgrade of an Equnty Isiand Membership to an Equity Social
Membership is not per mitted.

34  Voting. Each Equity Social Membership represents an ownership interest in the
Club and entitles the Equity Social Member to vote on various Club matters, including the
election of the Board of Directors. Each Equity Social Membership entitles an Equity Social
Member to two (2) votes, .

3.5  Assessments. Equity Social Members shall not be assessed for any debt service
for capital expenditures to thc golf course.

3.6  Dues. In establishing the dues to be paid by Equity Socml Membels, Equity Social
Members sltall not be xesponsnble for golf operating expenses.

37 Retlrement of Equity Social Memberships. Upon the 1csignatlon of an Equity
Social Membership, such Equity Social Membership shall be retired in the records of the Club

and shall not be reissued.

4. MEMBERSHIP ADMISSION.

4.1  Application For Membership.

(a) Each Person applying for Membership in the Club must submit to the Club
Membership Office a completed and signed Application for Membership, a Membership
Purchase Agreement and any required Membership Contribution by check made payable
to “The Callawassie Island Members Club, Inc.” The required Membership Contribution
to be paid for a Membership shall be the Membership Contribution charged on the date
the applicant submits the Application for Membership to the Club. :

(b)  The Membership Contribution required for a Membership may be changed
from time to time by the Board of Directors, and therefore, the Membership Contribution
required for a Membership in the future may be higher or lower than the Membership -
Contribution currently in effect.

4.2 Membership Applications Not Associated with Property Transfers or Sales

, (@) The Board of Directors of the Club shall have the exclusive right to
determine the qualifications of a Membership candidate.

(b)  Subject to the above, upon receipt of the Application for Membership, the
Membership Purchase Agreement and the required Membership Contribution, the Club
will determine witHin thirty (30) days after receipt of the Application for Membership,
Membership Purchase Agreement and the required Membership Contribution whether the
candidate has satisfied the conditions of Membership. If the candidate has satisfied the
conditions of Membership, the candidate will be notified in writing that his/her
application has been acted upon favorably. If the candidate has not satisfied the
requirements of Membership, the candidate will be notified that the application has not
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been acted upon favorably and any Membership Contribution previously paid by such
applicant shall be returned, without interest.

(c) The membership application review process will be confidential. The
identity of any applicant and any information gathered in the evaluation process will not
be disclosed until posting for acceptance. Records of all membership deliberations will be
considered, and retained as, confidential. If an application is not approved, neither the
sponsor nor applicant will be given a specific reason for denial. The Club will follow,
without exception, the same procedures for every membership candidate. No exceptions
will be made to the conditions of membership :

(d) - A majority vote of the Board of Directors of the Club against any applicant
shall constitute disapproval.

43  Membership Applications Associated With Property Transfers or Sales. All
membership applications that are associated directly with the transfer or sale of a residential unit
or lot on Callawassie Island shall be evaluated by the Club based solely on the ability of the
applicant to fulfill the financial requirements of Membership at the Club.

44  Equity Membership Certificates. Each Equity Member who has paid the required
Membership Contribution shall receive a membership certificate. Issuance and redemption of -
membership certificates shall be coordinated by the Club. Certificates shall be in a form approved
by the Board of Directors. Each certificate shall state that the certificate is issued subject to the
By-Laws of the Club as they now are or may be amended, and shall be signed by the President or
Vice President and the Secretary and under the seal of the Club. Membership certificates are not
redeemable or transferable, except as specifically provided in this Plan and then only through the
Club. Whenever any person shall cease to be an Equity Member, pursuant to this Plan or the By-
Laws, such cessation shall operate to authorize the Club to effectuate the redemption,
cancellation, purchase or reissuance of the membership certificate of such Equity Memtber in
accordance with, and in the manner prescribed by, this Plan and the By-Laws.

5. MEMBERSHIP CONTRIBUTION

5.1 Proceeds of Membership Contributions. =~ All proceeds of Membership
Contributions from the sale of Equity Memberships shall be paid to the Club and allocated
appropriately by the Club in accordance with the Settlement Agreement.

.52 Sale of Memberships. The Club is the only Entity permitted to sell Memberships
in the Club, ‘

5.3 Amount of Required Membership Contribution The Board of Directors of the
Club shall establish the required Membership Contribution for each category of Membership
subject to the terms of Section 8 of the Settlement Statement. All Membership resales shall be
sold at a price of not less than the then current offering price for Memberships of the same
category or at such price as may be approved by the Club. All Memberships sold shall include an
obllgatlon to pay all Charges.

10
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6. SALE AND TRANSFER OF EQUITY MEMBERSHIPS

6.1 Memberships Are Not Transferable Directly to Another Member, Members may
not sell, transfer or otherwise assign their Equity Membership directly to any third party. Any
attempt to sell, transfer or otherwise assign a Membership, either voluntarily, involuntarily or by

" operation of law, which is not in accordance with this Plan and the By-Laws shall be null and
void and be of no force and effect, and shall not confer any Membership rights or other privileges
upon any such purchaser, transferee or assignee to use the Club Facilities.

6.2 Membership Transfers. An Equity Membership only may be resigned and
transferred to the Club. An Equity Member who owns a residential unit or lot on Callawassie
Island may arrange for the Club to reissue his/her resigned Equity Island Membership to the
successor owner of hisfher residential unit or lot on Callawassie Island provided such successor
owner is approved for Membership. The Club reserves the right, in its sole discretion, to
repurchase any Equity Membership upon terms approved by the Board of Directors in its sole

and absolute discretion.

63  Equity Members Who Purchased Residential Units or Lots After December 1,
2001. In accordance with Section 5.7.2 of the Declaration and Section 2.3(c) of the Plan, a
purchaser, owner, co-owner or Entity that acquires title to a residential unit oi lot on Callawassie
Island after December 1, 2001 is required to own and maintain an Equity Membership in good
standing for each residential unit or lot acquired on Callawassie Island after said date for as long
as such person or entity owns the subject property. Therefore, such owner of a residential unit or
lot on Callawassie Island must maintain an Equity Membership in good standing and pay’ all
Charges to the Club for such Equity Membership until such Member ceases to be an. owner of a

residential unit or lot on Callawassie Island.

’

6.4 Resale of Equity Membership to Successor Owner of Residential Unit or Lot

() The Equity Member shall submit his/her resignation in writing stating that
he/she is transferring hisfher residential unit or lot on Callawassie Isiand and that the
resignation shall become effective following the closing of transfer of title and the
approval for Membership of the successor owner of his/her residential unit or lot by the
Club. Upon such Equity Member’s written resignation, the Equity Member shall become
a Resigned Member. ) ‘

®) The successor owner of the residential unit or lot must submit to the Club a
signed and completed Application for Membership, a Membership Purchase Agreement
and the required Membership Contribution.

(c) | Prior to the reissuance of an Equity Membership, the Resigned Member
must pay all Charges associated with his/her Membership. .

(d)  Notwithstanding any provision to the contrary in the Club Plan, if a
Resigned Member fails to pay all Charges associated with hisfher Membership in
connection with the sale of the Resigned Member’s property, the Club shall have the
option to issue a Membership to the new owner of the Resigned Member’s property from
the Memberships available in accordance with the terms of Section 6.5(f) of the Plan.

11
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(e) The Membership Contribution to be paid to the Club by the successor
owner for his/her Membership shall be the amount of the Membership Contribution in
effect on the date the Membership is acquired. After the successor owner becomes an
Equity Member following the successor owner’s payment of the Membership
Contribution to the Club, the Club shall promptly remit the amount due, if any, to the
Resigned Member as provided pursuant to Section 6.6(a). '

¢3)] Upon the Club’s receipt of a Member’s resignation, payment of Charges
by the Resigned Member, the successor owner’s Application for Membership,
Membership Purchase Agreement and Membership Contribution, and the approval by the
Club of the successor owner for Membership in the Club, the Club shall terminate the
Resigned Member’s Membership in the Club records and issue a membership certlﬁcale
for the successor owner. :

6.5 Reissuancé of Resigned Equity Memberships/Waiting List. The Equity

Membership of any Resigned Member that is not reissued to the successor owner of the Resigned

Member’s residential unit or lot on Callawassie Island in accordance with Section 6.4 and the

Equity Membership of any Resigned Member who does not own a residential unit or lot on

Callawassie Island shall be placed on the waiting list to be reissued by the Club on a first-listed,
- first-reissued basis in accordance with the following procedure:

(a) “The Equity Member sha]l submit his/her resignation in writing and the
resignation shall become effective upon the Club’s receipt of such communication. Upon
such Equity Member’s written re31gnatlon the Equlty Member shall become a Resigned

. Member.

(b)  Prior to the initial issuance of all of the Equity Memberships, every fourth
Equity Membership issued will be an Equity Membership from the waiting list. The other
three Equity Memberships will be issued from the Club’s unissued Equity Memberships.

(c) After the initial issuance of all of the Equity Membelshlps every Equity
Membership issued will be an Equity Membership from the waltmg list.

() When an Equity Social Member sells his/her residential unit or lot on
Callawassie Island, the purchaser of such residential unit or lot on Callawassie Island
shall purchase an Equity Island Membership in accordance with Sections 6.5(a) and
6.5.(b) above. '

(e) . Prior to the reissuance of an Equity Membership, the Resigned Member
must pay all outstanding Charges associated with his/her Membership.

(H Notwithstanding any provision to the contrary in the Club Plan, if a
Resigned Member fails to pay all outstanding Charges associated with his/her
Membership in connection with the sale of the Resigned Member's property, the Club .
shall have the option to issue.a Membership to the new owner of the Resigned Member’s
property from the Membelshlps available in accordance with the terms of this Section 65
and the Club Plan.
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6.6 Repayment of Membership Contribution.

(a) Prior to February 2, 2012: For Memberships purchased on or before
February 2, 2012, Equity Members in good standing will be entitled to receive upon the
reissuance of their resigned Memberships (either pursuant to Sectlon 6.4 or Section 6.5) a
repayment in an amount equal to:

0) thirty-three and three tenths percent (33.3%) of the Membership
Contribution paid by the successor owner of the Resigned Member’s Equity
Membership; or

(ii)  notwithstanding the above, for Equity Island Members, fifty
percent (50%) of the Membership Contribution paid in excess of $20,000 by the
successor owner of the Resigned Member’s Equity Membership, in the event that
the Membership Contribution for an Equity Island Membership increases to
$20,000.00 or more. :

In all instances, the Club is entitled to deduct from the amount to be paid to a Resigned
Member any amount (including Charges and Membership Contrlbutlons) that such
Resigned Member owes to the Club :

(b)  After February 2, 20712: For Equity Memberships purchased after
February 2, 2012, an Equity Member will not be entitled to any repayment of the
Membership Contribution paid by an Equity Member.

6.7  Portion of Membership Contribution Retained by Club.

(a) All proceeds from the reissuance (resale) of an Equity Membership in
excess of any amount refunded to the Resigned Member in accordance with Section
6.6(a) retained by the Club shall be deposited in an applicable capital reserve fund.

) All proceeds from the reissuance (resale) of an Equity Membership in
accordance with Section 6.6(b) retained by the Club shall be deposited in an applicable
capital reserve fund.

(¢)  The Board of Directors of the Club will direct the investment of capital
reserve funds. Capital reserve funds shall be used to fund capital additions, alterations,
repairs or improvements to the Club Facilities, or reduction of capital debt as the Board of
Directors of the Club determines appxopnate

6.8  Resale of Membership of Resigned Member Sellmg Residential Unit or Lot to
Another Member. A Resigned Member who sells his/her residential unit or lot on Callawassie
Island to another Equity Member who desires to retain his/her Equity Membership and such
purchaser has sold his/her residential unit or lot on Callawassie Island to a non-member/third
party, then the Resigned Member may arrange for the Club to reissue his/her Eqmty Membership
to such non-membetr/third party. However, the three (3) transactions (both residential units or lots
and the reissuance of the Equity Membership) must have simultaneous closing dates. The
reissuance of an Equity Membership to the non-member/third party shall be considered a resale
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of an Equity Membership in accordance with Sections 6.4 and 6.6, and shall be subject to allof
the requirements as set forth therein. '

6.9 Transfer Upon Death Of A Member.

(a) Upon the death of an Equity Member in good standing who is survived by
a spouse, the deceased Member’s Membership will automatically pass to the surviving
spouse without payment of any new Membership Contribution in accordance with the
provisions of this section. If the deceased Equity Member is not survived by a spouse,
then the legatee or heir of the Equity Membership may acquire the deceased Member's
Equity Membership without payment of any new Membership Contribution. If the legatee
or heir desires to acquire the Equity Membership, the legatee or heir must apply for the
Membership within one hundred twenty (120) days after his/her right to the Equity
Membership has been determined and pay to the Club all Charges from the date of the
Member’s death to the date of the application. If the legatee or heir does hot apply for the
Equity Membership within one hundred twenty (120) days after acquiring the right to the
Equity Membership, then the Equity Membership will be deemed to have been resigned
and will be reissued by the Club in the same manner as any other resigned Equity
Membership. Upon the reissuance of such Equity Membership, the estate of the deceased
Member will be paid the amount of the Membership Contribution which would otherwise
have been payable to the deceased Member in accordance with Section 6.6 less Charges
associated with the Equity Membership that are owed to the Club. In any event, tlic estate
of the deceased Member shall be responsible for payment of all Charges associated with
the deceased Member’s Equity Membership from the date of the Member’s death until
such time as the deceased Member’s residential unit or lot on Callawassie Island is
transferred to another owner and such owner acquires an.Equity Membership.

(b) Upon the death of non-equity Members, the Membership is not
transferable.

(©) The Club reserves the right, in its sole discretion, to establish such other
rules as may be necessary in connection with the transfer of a Membership upon the death
of a Member and may require the execution of such forms as may be deemed necessary
by the Club from time to time,
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6.10  Separation Or Divorce Of Members.

(@) In the event of the divorce or legal separation of an Equity Member in
good standing, the Equity Membership shall belong to the party designated by agreemeént
of the Member and the Member’s spouse or as designated by final court order, provided,
however, that in order for the Equity Membership to be transferred to the spouse, the
spouse must satisfy all Membership eligibility requirements. Both of the divorced or
legally separated persons must give written notice to the Club designating the person who
is entitled to the rights and privileges of the Equity Membership within five (5) days after
the divorce or legal separation is final. Until written notice has been provided to the Club,
both spouses will. be responsible for the payment of all Charges owed to the Club
associated with the Membership. A spouse who does not retain or acquire the Equity
Membership shall no longer be permitted to use the Club Facilitiés upon the entry of a
separation or final divorce order. The Club will not be involved in any dispute, and
reserves the right to suspend any and all Membership privileges in the event of a dispute
between a Member and his/her spouse with respect to the ownership of an Equity
Membership and use of the Club Facilities.

(b) In the event of the divorce or legal separation of non-equity Members in
good standing, the Membership is not transferable.

(c) The Club reserves the right, in its sole discretion, to establish such other
rules as may be necessary in connection with the transfer of a Membership upon the
divorce or legal separation of a Member and may require the execution of such forms as
may be deemed necessary by the Club from time to time.

6.11 Panent Of Dues And Charges By Resigned Members.

(@ An Equity Member who is on the waiting list to sell his/her Membership
will be obligated to continue to pay to the Club all Charges associated with his/her
Membership until histher Equity Membership is reissued by the Club.

b) A Resigned Member will be entitled to use the Club Facilities so long as
the Resigned Member is obligated and continues to pay all Charges associated with the
Resigned Member’s Equity Membership.

(©) Prior to the reissuance of a Resigned Member’s Equity Membership, any
unpaid Charges either: (a) will be deducted from any amount to be paid to the Resigned
Member who was an Equity Member on or before February 2, 2012; or (b) must be paid

"by the Resigned Member. If the amount to be paid by the Club to a resigned Equity

Member is not sufficient to pay any unpaid Charges -owed by the resigned Equity
Member, then such resigned Equity Member must pay all such Charges prior to the
reissuance of his/her resigned Equity Membershipl ' '

. 6.12 Proration Upon Reissuance Of Resigned Equity Membership  If an  Equity
Membership of a Resigned Member is reissued by the Club during a Membership Year, the
Resigned Member will be entitled to receive a refund of all dues and other Charges paid in
advauce for the remainder of the Membership Year.
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6.13  No Refund for Non-Equity Members. Non-Equity Associate Memberships and
Non-Equity Corporate Memberships are not transferable and shall terminate upon resignation of
Membership privileges. Non-Equity Associate Members and Non-Equity Corporate Members are
not entitled to a refund of any amounts whatsoever (i.e., Membership Contribution and ‘Charges)
previously paid for Membership upon the resignation or other termination of Membership.

7. DUES, FEES, CHARGES AND LIENS

7.1 Setting of Dues, Fees and Charges. Members are and will .continue to be the

primary source of operating and capital funds for the Club. The Board of Directors of the Club
will, from time to time, determine the dues, fees, and Charges for each category of Membership.
All dues will be payable in advance, on a monthly basis during the Membership Year, unless
otherwise determined by the Club. The timely payment of Charges is required to maintain
Membership privileges at the Club. :

7.2 Budget. The Board of Directors of the Club annually will establish a budget for
the operation of the Club. -

73  Liens The Club shall have a lien against each Membership for any unpaid
Charges owed by a Member, which lien shall also accrue reasonable attorneys’ fees incurred by
the Club incident to the collection of such Charges, or enforcement of such lien, whether or not
legal proceedings are initiated. The lien may, but need not, be recorded among the public records
of Beaufort County, South Carolina, by filing a claim therein which states the name of the
Member, the number of the Membership and the amount claimed to be due, and said lien shall
continue in effect until all sums secured by the lien, together with all costs incurred in recording
and enforcing said lien, shall have been paid. Such claims of lien may be signed by an officer of
the Club. Upon full payment, the Member making payment shall be entitled to be reinstated as a
Member in good standing and shall be entitled-to a satisfaction of lien to be prepared and
recorded at the Member’s expense. All such liens may be foreclosed by the Club, in any action at
law or in equity, with or without five (5) days prior written notice of the intended foreclosure, as
may be deemed appropriate by the Club. The Club may also, at its option, sue to recover a money
judgment for unpaid Charges without thereby waving the lien securing the same. The Board of
Directors reserves the right to report Members who are in arrears on their Club bills to an
appropriate national credit reporting agency. Any other liens placed against a Membership shall
be junior to the Club’s lien.

8. OPERATING AND CAPITAL ASSESSMENTS AND DEBTS

8.1 Operating Assessments. From time to time the Board of Directors of the Club
may find it necessary to assess the Members, in addition to dues, fees and other Charges, to cover
any operating deficits which may occur. Any assessments to cover operating deficits will be
prorated among all of the Equity Members in relation to the amount of dues charged to their

- respective Membership categories.

- 82 Capital Assessments. In accordance with Section V1.2 of the By-Laws, there shall
be no one-time assessments for any single capital expenditures project involving total
expenditures in excess of $200,000, except in the case of a declared emergency, unless such
assessment is approved by a majority vote of all the Equity Members entitled to vote on such
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proposed assessment. Assessments for any capital expenditures to the golf course shall be voted
on by, and prorated equally among, the Equity Island Members. All other assessments for capital

“expenditures to the Club Facilities shall be voted on by, and plorated equaily among, all of the
Equity Members.

8.3  Debt. The Club will be responsible for making payments on any debt incurred on
behalf of the Club. The Club shall allocate the cost of all payments on any debt service for capital
expenditures among the Members in such a manner that;

(@) Any debt service payments for capital expenditures to the golf course shall
be prorated equally among all Equity Island Members;

(b)  All other debt service payments for capital expenditures to the Club
Facilities shall be prorated equally among all of the Equity Members.

-9, THE BOARD OF DIRECTORS _
9.1 Board of Directors Responsible for Management of Club. The Board of Directors

will be responsible for the government and administration of the affairs and property of the Club.
In general, the Board of Directors has the authority to accept Members, set dues, fees and other
Charges, establish rules and 1egulatxons and, control the overall management and affairs of the ;
Club. The Club may not be operated in contravention of the terms and conditions of this Plan or '
the By-Laws. Refer to Article IV of the By-Laws,

10. OTHL‘R USE PRIVILEGES

10.1 Non-Member Use of the Club Facilities. Use of the Club Facilities - by non-
members may be permitted from time to time as may be authorized by the Board of Directors of

the Club.
11. MODIFICATION OF MEMBERSHIP PLAN

11.1 Board of Directors May Amend Plan. The Board of Directors may, in its sole
discretion, amend or modify this Plan from time to time, so long as such amendments or
modifications do not materially and adversely affect the rights of the Equity Members. Any
amendment or modification which materially and adversely affects the rights of the Equity
Members must be approved by a majority of the votes held by the Equity Members so affected,
-Certain terms of this Plan as listed below may not be amended without concurrence of the -

Partnership.

11.2  Certain Provisions of Plan May Not Be Amended. This Plan may be amended in-
accordance Section 11.1 provided, however, that neither the Club nor its Members may at any
time, without the prior consent of the Partnerslup, which consent may not be unreasonably
withheld, alter, amend or change this Plan in any manner which may conflict with the terms of

the Settlement Agl eement,

12.  MISCELLANEOUS PROVISIONS
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12.1  Carefully Review All Documents. This Plan describes the Membership
opportunities offered by the Club and is qualified by the definitive information set forth in the By-
Laws, Atrticles of Incorporation, General Club Rules, and Settlement Agreement. Every person
who desires to purchase a Membership at the Club should carefully read this Plan and all of the
referenced documents and should consider seeking professional advice to evaluate these
documents.

12.2 Rely Only on Information in Plan. No person has been authorized to give any
information or make any representation not expressly contained in this Plan and, if given or
made, such information or rcprcsenlatlon must not be relied upon as having been authorized by

the Club.

12.3  Memberships Offered Only for Recreational Purposes.  Memberships are being
offered exclusively for the purpose of permitting persons acquiring Memberships to obtain
‘recreational use of the Club Facilities. Memberships should not be viewed or acquired as an
‘investment, and no person purchasing a Membership should expect to derive any economic
profits from Membership at the Club.

124 No Registration. This Plan and the Club’s Member. ShlpS have not been lenglCer.
with any federal or state agency.

12.5 Binding Effect. This Plan and the provisions contained herein, as amended to the
date hereof and as may be amended hereafter, are binding on and shall inure to the benefit of all
Club Members (whether in good standing or not), their heirs, successors and assigns, to the same
extent and with the same effect as if they were in effect at the time of a Member’s purchase of a
residential unit or lot on Callawassie Island.

13. TRANSI'I‘ION MATTERS. The following provisions apply from the date of this Plan
through December 31, 2013:

13.1 Non-Resident Dues. Beginning January 1, 2014, the Club-will not offer a non-
resident dues category. Members paying non-resident dues in 2013 will continue to pay the same
dues and fees through December 31, 2013. In October 2013, such Members will select an
Amemty Package for the Club’s 2014 Membership Year.

13.2 Surviving Spouse Dues.

(a) Prior to the date of this Plan, the Club allowed a limited number of persons
whose spouse was a resident Equity Member on or before February 2, 2012 and in good
standing at the time of his/her death to elect Surviving Spouse Privileges as described
herein. No Member may elect Surviving Spouse Privileges after the date of this Plan and
Surviving Spouse Privileges and reduced dues schedule shall cease on December 31,
2013. Members who had elected Surviving Spouse Prmleges will revert to the privileges
associated with their category of Membership.

L) A surviving spouse who elected Surviving Spouse Privileges, shall be
permitted to use all of the Club Facilities except the golf course and golf practice facilities
on a space available basis upon payment of applicable Charges. Such swrviving spouse
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will be entitled to reserve tennis court times in accordance with rules then in effect
and will not be required to pay any court fees for use of the tennis facilities. At the
beginning of each Membership Year each such surviving spouse is entitled to receive a
maximum of twelve (12) vouchers entitling Immediate Family of such Member to play
golf without payment of any greens fee or golf cart fee. Vouchers must be used during the
year of issuance and cannot be carried over to another year.

()] The surviving spouse shall pay dues equal to elghty percent (80%) of the
dues charged to Equity Island Members. All other fees and assessments shall be the same
as that paid by Equity Island Members. Should the surviving spouse become delinquent
(as described in the General Club Rules) the Surviving Spouse Privileges will be
suspended and the obligation to pay the full amount of dues will be reinstated.

(d) The cumulative amount of dues that are not paid by a surviving spouse
who has elected Surviving Spouse Privileges (i.e., the 20% difference) shall accrue and
shall be deducted from the amount that would otherwise be paid to the surviving spouse
upon resignation and reissuance of his/her Equity Membership by the Club in accordance
with Section 6.6(a). All such dues amounts that are deducted from the amount to be paid
to the surviving spouse shall be retained by the Club. In the event that the amount to be
paid to the surviving spouse electing Surviving Spouse Privileges upon resignation and
reissuance of his/her Equity Membership is not sufficient to pay any unpaid Charges plus
interest accrued owed by the resigned Equity Member, then such resigned Equity
Member must pay all such Charges prior to the reissuance of his/her resigned Equity
Membership. The Club shall have the right to require a Equity Member electing the
Surviving Spouse Privilege to grant a mortgage to the Club to secure payment of amounts

owed by such Equity Member.

13.3 . Senior Dues Category.

(a) Prior to the date of this Plan, the Club allowed a limited number of eligible
Equity Members in good standing to elect Senior Dues Status. No Member may elect
Senior Dues Status after the date of this Plan and Senior Dues Status and the reduced dues
schedule shall cease on December 31, 2013. Members who had elected Senior Dues
Status will revert to the privileges associated with their category of Membership.

(b) In order to be eligible to elect Senior Dues Status, the Member must have
been an Equity Member on or before February 2, 2012 and remained in good standing for
at least fifteen (15) years and be at least seventy-five (75) years of age. If the Member is
married then his/her spouse must also be at least seventy-five (75) years of age. If an
Equity Member elects Senior Dues Status, then he/she shall be permiitted to use all of the
Club Facilities on a space available basis upon payment of applicable Charges. Such
Members will be entitled to reserve tee times and tennis court times in accordance with
the rules then in effect and will not be required to pay any greens fees or cowt fees for use
of the golf and tennis facilities. Such Members will be required to pay golf cait fees for

use of the golf course.

(c) if the Equity Member who elected Senior Dues Status is not mamcd then
at the beginning of cach Membership Year such Member is entitled to receive a
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maximum of twelve (12) vouchers entitling Immediate Family of such Member to play
golf without payment of any greens fee or golf cart fee. Vouchers must be used during the
year of issuance and cannot be carried over to another year.

(d)  The Equity Member electing Senior Dues Status shall pay dues equal to
eighty percent (80%) of the dues charged to Equity Island Members. All other fees and
asséssments shall be the same as that paid by Equity Island Members. Should the Member
become delinquent (as described in the General Club Rules) the Senior Dues Status will
be suspended and the obligation to pay the full amount of dues will be reinstated.

(¢)  The cumulative amount of dues that are not paid by a Member who has
elected Senior Dues Status (i.e., the 20% difference) shall accrue and shall be deducted
from the amount that would otherwise be paid to the Member upon resignation and
reissuance of his/her Equity Membership by the Club in accordance with Section 6.6(a).
All such dues amounts that are deducted from the amount to be paid to the Member shall
be retained by the Club. In the event that the amount to be paid to the Equity Member
electing Senior Dues Status upon resignation and reissuance of his/her Equity
Membership is not sufficient.to pay any unpaid Charges owed by the resigned Equity
Member, then such resigned Equity Member must pay all such Charges prior to the

- reissuance of his/her resigned Equity Membership. The Club shall have the right to
require an Equity Member electing the Senior Dues Status to grant a mortgage to the Club
to secure payment of amounts owed by such Equity Member.
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EXHIBIT A |
COPY OF SETTLEMENT AGREEMENT AS AMENDED
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

Piaintiff,
V.

MICHAEL J. FREY and
GRACE I. FREY,

Deféndants.

N Nt Nt Sl S st nt? Nt M et e sl Nt et Nt st

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

Plaintiff,
v.

.GREGORY L. MARTIN and
REBECCA L. MARTIN,

‘Defendants.

aai g g e A N N R

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

Plaintiff,
v.

MARK QUINN and
SHERRY B. QUINN,

Defendants.

e Nt N Nt sl ot e Mo Sl Nt st Ss”

_IN THE COURT OF COMMON PLEAS
FOR THE FOURTEENTH JUDICIAL CIRCUIT
~ CIVIL ACTION NO. 2012-CP-07-03209

THE CALLAWASSIE ISLAND MEMBERS
CLUB, INC.’S MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT

CIVIL ACTION NO. 2012-CP-07-03218

THE CALLAWASSIE ISLAND MEMBERS
CLUB, INC.'S MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT

CIVIL ACTION NO. 2012-CP-07-03216

THE CALLAWASSIE ISLAND MEMBERS

- CLUB, INC."S MEMORANDUM IN SUPPORT

OF MOTION FOR SUMMARY JUDGMENT
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The Callawassie Island Members Club, Inc. ("CIMC"), by and through its undersigned

ounsel, submits this memorandum of law in support of its motion for summary judgment.! For the
easons discussed herein, summary judgment in favor of CIMC is warranted.
BACKGROUND

This is an action commenced on behalf of CIMC, seeking recovery of unpaid dues, fees,

+nd assessments? owed to it by the Defendants in the above-captioned cases (collectively referred

o0 as “Members”), in connection with their memberships in CIMC.

FACTS
Callawassie Island is a private, members-only istand, located between Beaufort and Hitton

Head. Its members enjoy many amenities on the island, including: swimming, tennis and golf

[acilities; as well as a clubhouse and dining room. The Club was originally formed in the 1980’s,

nd was knbwn at that' time as the Country Club of Callawassie. In 1994, the Club's assets were
purchased and operated by The Callawassie Island Company, L.P. ("CIC"). During CIC's control,
he Club was known as the Callawassie Island Club. In 1999, CfC and iﬁs membership
ovenmhelmingly approved a transfer agreement allowing the members to purchase the club’s
assets. Allh'ougﬁ CIMC was formed in 1999 for the purpose of taking title to the assets, the transfer
did not occur untit June 29, 2001. CIMC is a 50i(c)(7), mutual benefit nonprofit corporation,

organized under and existing pursuant to the laws of the State of South Carolina.?

Each of the Members purchased a membership in the Callawassie Island Ciub prior {o the

As the above-caplioned cases involve substantially similar facts and causes of action and the attorneys for both the
Plaintiff and the various Defendants are the same in sach case, CIMC js filing this single Memorandum in support of
its Motions for Summary Judgment to avoid unnecessary repelition and confusion.

2
For the sake of brevity, subsequent references to “dues” in this memorandum shall include all costs sought by
CimcC. : ’ ’ -

3

The foregoing facts pertaining to the creation of CIMC and its acquisition of the assets are set forth more particularly
in that certain Affidavit of G. Harman Switzer 3%, allached hereto as Exhibit “A” and incorporated herein by reference.
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transfer of the assets:* remained members following said transfer,; pald a $4,000. 00 assessment

required of the members subsequent to the transfer; and were issued a membership certificate in

CIMC. Each of the Members likewise continued to enjoy the use of CIMC’s amenities and the

privileges and benefits of membership for many years following the transfer.

The Members paid dues, fees and éssessments to CIMC following the transfer of

assets until their purported resignation and/or allegedly required expulsion. The Members allege
that thelr responsnblhty for the payment of ongoing dues ceased upon resignation, or alternatlvely,

that had they been expefled for non-payment, they would be relteved from further obligation, CIMC

contends that neither resignation, nor expulsion, would automatically result in a termmatlon of
Members’ obligation to pay dues; relying upon its governmg documents which clearly state-such
obligation continues untn! the memberships are re-issued to a new owner.

CIMC commenced these actions seeking recovery of ongoing dces cwed by the
Members. In each of the cases, CIMC filed a Motion to Dismiss or for Judgment on the Pleadings, .
which motions were heard on November 8, 2013 by the Honorable Carmen T. Mullen, who
dismissed the Members’ second, third, fifth and sixth causes of actions.’ The Members only
remaining counterclaims against CIMC are for breach of contract and mlsrepresentatlon

STANDARD OF REVIEW

Summary judgment is appropriate when there is no genuine issue of material fact such that
the moving party is entitled to prevail as a matter of law. Ruje 56(c), SCRCP. “The purpose of
summary judgment is to expedite disposition of cases which do not require the services ofa fact

finder. George v. Fabri, 345 S.C. 440, 452, 548 S.E.2d 868, 874 (2001).

4

Defendants Frey purchased on or about September 29 1895, Defendants Martin purchased on or about February
15, 2001, and Defendants Quinn purchased on or about July 4 1997.

5 J

A proposed Order was submitled on January 16, 2014.
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“Where a motion for summary judgment presents a question as to the construction of a

Written contract, the question is one of law if the language employed by the agreement is plain and

nambiguous.” MGC Management of Charleston. Inc. v. Kinghorn Ins. Co., 336 S.C. 542, 546, 52(_)
5.E.2d 820, 822 (Ct. App. 1999). |

ARGUMENT
Summary judgment on the claims ésserted by CIMC is appropria.te because the CIMC

governing documents® are unambiguous and obligate the Members to continue to pay dues

bssociated with the memberships until the memberships are re-issued. Accordingly, the
Hocuments must be interpreted by this Court and given their plain and ordinary meaning. Since
tis uncontroverted that the memberships in question have yet to be re-issued, the Members’ are

ustly charged with the payment of on-going dues.

Regardlesé of when the Members first acquired their respective memberships, they are

bound by the current controlling documents,” which have been duly adopted and amended from
time to time. These documents, and indeed all of the Governing Documents dating back to the
Members’ initial acquisition, universally require a member to pay dues until hié or her membership
is reissued. The following excerpts leave no room for contrary interpretation:

Relevant Plan Excerpts:

An equity member who has resigned from the Club will be obligated to continue to
pay dues and food and beverage minimums to the Club until his or her equity
- membership Is reissued (emphasis added) by the Club. (Plan for the Offering of
Memberships, April 1, 1994, Rev. July, 1994; “Payment of Dues by Resigned Equity
Member’, Page 9, in force at the time Defendants acquired Membership).

6

. The lerm governing documents shall mean The Plan for Offering Memberships dated April 1, 1994, Rev. July, 1994,
and the By-Laws and General Club Rules issued by CIC; together with later versions, as amended and adopted by
CIMC during the period of time in which Defendants owned their respective memberships (the “Governing
Documents™), - ’

7

As of the dale of this Memorandum, the current controlling documents are comprised of the Pian for Offering
Memberships effective July 1, 2013, the By-Laws for the Callawassle Island Membership Club effeclive January 1,
2014, and the General Club Rules effective of even date therewith, copies of which are attached hereto as Exhibit
“B" and incorporated herein by reference.

R | Mattin ROA 203



An Equity Member who is on the waiting list to sell his/her Membership will be
obligated to continue to pay to the Club all Charges associated with hisfher
Membership until his/her Equity Membership is reissued by the Club. (Plan for the
Offering of Membership, July 1, 2013, Sec. 6.1 1(a) "Payment of Dues and Charges
By Resigned Members”, currently in force).

Relevant Excerpt from By-Laws:

Any equity member may resign from the Club by giving written notice to the
Secretary. Dues, fees and charges shall accrue against the resigned equity
membership until the resigned equity membership is reissued {(emphasis
added) by the Club. (By-Laws, Callawassie Isfand Club, 9(a), pg. B-11, in force at
the time Defendants acquired Membership).® ‘ :

Relevant Excerbts froin the General Club Rules:

Any member may terminate membership in the Club by delivering to the Secretary
written notice of termination in accordance with the By-Laws. 'Notwithstanding
termination, the member shall remain liable for any unpaid club account,
membership dues and charges (including food and - beverage
minimums)(Callawassie Island Club Geneial Club Rules “Suspension and
Termination of Membership, page C-3, in force at the time Defendants acquired
Membership). :

Notwithstanding such resignation, the Member shall remain liable forall Charges
until the Membership is re-issued (emphasis added). If the Member does not
resign at the request of the Board, the Member may be expelled by the Board.
(Section 16.4 “Requested Resignation”. The Callawassie Island Members Club, inc.
General Club Rules, Effective January 1, 2014, currently in force).

Notwithstanding such expulsion, the Member shall remain liable for all Charges
until the Membership is re-issued (emphasis added). (Section 16.5 “Expulsion”,
-The Callawassie Island Members Club, Inc. General Club Rules, Effective January
1, 2014, currently in force). '

Although the Members contend that their purported resignations and/or allegedly required
expulsion should terminate any further obligation to CIMC, they fail to reference any provision within
the documents that stands for such a proposition. Rather‘, they have made an unsupported leap

in logic that resignation or expulsion by right excuses them from further liability. This conclusion is .

8

The foregoing language has remained substantially the same in later enacted versions of the By-laws, until the most
current Amended and Restated By-Laws of Callawassie Island Members Club, Inc. dated January 1, 2014, which
teaves recitalion of this policy to the current Plan. -

5
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n direct contradiction of the Governing Documents as illustrated by the foregoing excerpts, which
C
how a clear and consistent policy and intent to hold members accountable for such charges until

heir membership is re-issued.
“The cardinal rule of contract interpretation is to ascertain and give legal effect to the
barties' intentions as determined by the contract language.” McGill v. Moore, 381 S.C. 1 79, 185,

72 S.E.2d 571, 574 (2009) (quoting Schulmeyer v. State Farm Fire & Cas. Co. 353 S.C. 491,

%95, 579 S.E.2d 132, 134 (2003)). A contract must be read as a whole document so that ambiguity
s not created by a single sentence or clause. Id, Whether the contract is ambiguous is a question

of law for the court. |d. “A contract is ambiguous when the terms of the contract are reasonably

susceptible to more than one interpretation.” Pee Dee Stores, Inc. v, Dovle, 381 S.C. 234,242,672
S.E._2d 799, 803 (Ct. App. 2009) (quoting S.C. Dep't of Natural Res, v, Town of McC!ellanvﬂle 345
S.C. 617, 623, 550 S.E.2d 299. 302 (2001)). Inthe face of such clear and unequivocal Ianguage.
the Court must conclude that dues contiﬁue to be the résp'onsibility of a member until such time
as his or her membership is re-issued. | _

The Members point to SC Code Ann. §33-31-620, of the South Carolina Nenproﬁt

Corporations Act (the “Act”), for the proposition that assigning liability for continuing obligations post

resignation is statutorily prohibited. The Defendants’ argument ‘conveniently ignores' subpart (b)
to that section, which specmcally obl:gates a reSIgmng member to meet any obligations lncurred

or commltments made before the resngnat:on Likewise §33-31-621 reinforces the not|on that

members who are termmated or expelled remain ltab!e for obligations or commitments made while
members The offlcnal comment to both sections makes the Ieglslatlve mtent patently clear.
Members are to be heid accountable for prev:ously agreed upon contlnumg obhgatlons even

beyond resignation. Since the Members agreed to be bound by the Govermng Documen_ts. which

unambiguously and consistently obligate them to pay dues unti/ such time as thelr membership

reissues; the Act can not be misconstrued as to exonerate them from their commitment.
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As the plain language of the Governing Documents is clear and unambiguous and the
Members have failed to present any evidence that the amounts referenced within the affidavits of
Jeff Spencer and Ehrick K. Haight, Jr. are inaccurate in any of their particulars, summary judgment
in favor of CIMC is appropriate. Just as CIMC is entitled to summary judgment .on its claims
against the Members, it is also entitled to summary judgment on the remaining defensive
counterclaims asserted against it by the Members. Despite ample opportunity to conduct
discovery, the Members have failed to produce any credible evidence in support of t'heir'breach of
contract or negligent misrepresentation claims.

AS TO DEFENDANTS' COUNTERCLAIM

FOR BREACH OF CONTRACT

With respect to the breach of contract claim, it is uncontested ‘that the Members
contractually agreed to be bound by the 1994 Plan for Offenng Memberships (as amended) owned
| a membership interest in CIMC; enjoyed the benefits thereof for many years; and, untsl the time of
their purported resignations, paid dues, fees and assessments to CIMC. tis also uncontroverted
that their respective membershipsAhav’e not been re-issued and therefore, the Members continue
to be bound by the terms and conditions contéined in the Governing Documents. Aithough the
Members claim to have been charged for amounts “greatly exceeding” the amoﬁnts rightly due,
their contention is based on the presumption that either resignation or expulsion relieved them of
any further ongoing fiability. As that contention is unsupported by the Governing Documents, no
breach has occurred and summary judgment is appropriate.

AS TO DEFENDANTS' COUNTERCLAIM

FOR NEGLIGENT MIISREPRESENTATION

In their Amended Answer and Counterclaims, the Members assert for their fourth cause of

action, a claim for negligent misrepresentation. In order to recover upon a.claim for negligent
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‘misrepresentation, the Members must show: 1) a false representation made by CIMC to the
Members; 2) a pecuniary intereslt by CIMC in making the statement; 3) a duty of care owed by
CIMC to see that truthful information was communicated to the Members; 4) a breaci; of the duty
owed by CIMC by failing tp exercise due carei.S) justifiable reliance on the representation; and 6)
pecuniary Ioés as a direct and proximate result of reliance on the representation. Hurst v. Sandy,
329 S.C. 471, 494 S.E.2d 847 {Ct. App. 1897). A false representation must be false at the time |

it was made. GSM Dealer Services, Inc. v. Chrysler Corp., 32 F.3d 139 (4th Cir. 1994). Moreover,

the representation cannot be based on unfulfilled promises or statements of future events. Fields

v. Melrose Lid. Partnership, 312 S.C. 102, 439 S.E.2d 283 (Ct. App. 1993).

~As stated hereinabove, the Members all obtained mémberships prior to CIMC acquiring the
club assets in 2001. ‘It is therefore a legal impossibility for CIMC to have made any
misrepresentation that would have induced the Members to acquire a membership. By the time
CIMC acquired possession and control of the assets and commenced the management thereof,
the Members had already obligated themselves for the payment of dues fees and assessments
until their membérships reissued, making any "justiﬁable reliance” argument moot and negating an
essential element of their claim. | ‘

Furfher, the litany of misrepresentations CIMC is alleged to have made appear to be
predicated on the Members’ breach of fiduciary duty claim which waé. dismissed by the Hon.
Carmen T. Mullen at an earlier hearing. (See Footnote 4, Supra). Even assuming the tru;h of the
Members assertions, namely that: members were treated disparately, not allqwed tor resign,
charged inconsistently, purchased memberships of no value, had fees inconsiétently applied, or
were denied voting rights (all of which CIMC expressly denies); the Members have failed to produce

any evidence to substantiate that such alleged misrepresentations were made by CIMC following
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its acquisition of the aséets, or that if made, that they were false, in breach of any duty owed by-
CIMC, or resultea in justifiable réliance leading to a pecuniary loss by the Members.

Further, to the extent any such actions and/or répreéentatiéns were taken or made by
CIMC, they falf under the business judgment rule. fhe Act granté comprehensive and wide-ranging
authority to Boards for the settlement of compromised claims. As such, any decision by CIMC to
1 write-off bad debts in assoc:atton w:th memberships no longer affiliated with real property on the
island was expressly permitted by S.C. Code Ann. §33-31-101, et seq. .

The Act general!y‘empowers'nonprofit_ corporations io take all reasonable acﬁons consisteht
with its governing documents in manéging the operations of the organization. S.C. Code Ann. 33-
31-302. Additionally, the.Act establishes the standard of care owed by directors, and aflows the
directors to rely upon the advice of counsel or other persons with specific kﬁowfedge regarding
issues before the entire Board. S.C. Code Ann. §33-31-830.

Courts should not inquire”into intra vires actions of a nonprofit corporation which require the
businessjudg‘zﬁent of the directdrs, when such actions are taken within the orQanization’s authority
'énd done in good faith, and absent fraud, self-dealing, or unconscionable conduct, Dockside
Assn. Inc. v. Detyens, 294 S.C. 86, 362 S.E.2d 874 (1987). A person challenging whether a board
acted in good faith bears the burden of proof, irrespective of that party’s alignment as a plamt:ff or
defendant. Id, Here the Members have not aHeged fraud, self-dealing, or unconscionable conduct -
and offer no evidence that would authorize the Court's review of the CIMC actions. Without such
evidence, the Members fail to substantiate that: 1} any faise representétions were made by CIMC
to the Members; 2) CIMC wrongfully gained any pecuniary interest in making such alleged
statements; 3) CIMC violated any duty of care; 4) the Members justifiably refied oh the
representation; or 5) the Members suffered ofa pecuniafy loss as a direct and proximate result of

reliance on the representation. Based on the foregoing, summary judgment must be granted.




CONCLUSION

For the reasons discussed herein, CIMC is entiled to summary judgment. The
unambiguous language of the governing documents requires merﬁbers to pay dues until the
membership is transferred, and the Members have offered no legitimate basis for nonpayment.
Moreover, the Members" counterclaims aré fatally defective. Nonprofit corporations in ‘South
Carolina are given wide ranging authority, and it is incumbent upon the challenging party to show
fraud, lack c;f good faith, or incompetence in the club’s actions before courts will inguire into the
inner workiﬁgs of an organization. Th_e Members have not rﬁet-the high burden required of them.
Finally, the Members have no evidence to support their counterclaims. Therefore, CIMC is entitled

to summary judgment.

MINOR, HAIGHT & ARUNDELL, P.C.

By: -
Ebrick K. Haight, Jr.
Stacey S. Collins

P.O. Drawer 6067

Hilton Head Island, SC 29938

(843) 785-8040

Attorneys for The Callawassie Island Members Club, Inc.

o

And

Stephen P. Hughes

William T. Young Il

HOWELL, GIBSON & HUGHES P.A.
Post Office Box 40

Beaufort, SC 29901

(843) 522-2400

Attorneys for Counterclaim Defendant Callawassie Island
Members Club and Third Party Defendants

Beaufort, South Carolina

‘March__ (o, 2014
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Memorandum upon all counsel of record by affixing same with
proper postage placing same with the United States Postal Service addressed to counsels’ last
known address on __ £/, day of March, 2014,

By: %K/Zé/j/z-‘

Ehrick K. Haight, Jr.
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STATE OF SOUTH CAROLINA )
) AFFIDAVIT OF G. HARMAN SWITZER, 3RD

COUNTY OF BEAUFORT )

PERSONALLY appeared before the undersigned Notary Public G. Harman Switzer, 3‘rd,

a Member of the Board of Directors for The Callawassie Isfand Members Club, Inc. {"CIMC"}), who

' having first been duly sworn, deposes and says as follows:

(1) That | served dn the Board 6f Directors for CIMC from its incéption until March of 2002
(*Initial Term"), and was familiar with the business operations df CIMC during said Inifial
Term.

(2) That | currently sérve on the Board of Directors of CIMC and have done so since March ofv
2009, |

(3) That in addition, | served on the Board of birectors for The Callawassie Island Property
Owners Association, Inc. (“CIPOA”) from late 1996 until October of 1998.

4) That in the foregoing capacities, | am familiar with, and have personal khowledge of the
records and buslneéfs operations of ‘CIMC and its Board.

(5) That CIMC is a 501(c)(7) non-prbﬁt corporation, organized- and existing in the State of
South Carolina, and formed by a vote of the members of the Callawassie Island Club (the
“Club”) for the purpose of acquiring all, or substantiaily all of the assets of The Callawassie
Island Club, Inc. ("CIC”), as well as certain real property relating to CIC and owned by
Callawassie 1slanq Company, L.P. {“Developer"); and for continuing the operation and
management thereof following the transfer.

(6) Th_at CIVMC did accorﬁpliéh the purpose set forth in Paragraph 5 above by acquiring all, or
substantially all of the Club assets from C!C and the Developer on or about Jung 29, 2001
(the "Closing Déle”) by Limited Warranty Deed filed witﬁ the Register of Deeds for Beaufort

County, South Carolina on July 2, 2001 in Deed Book 01440, page 0817.

EXHIBIT *A* TO MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT FILED BY THE
CALLAWASSIE ISLAND MEMBERS CLUB, INC. IN CASE NO.'S 2012-CP-07-03208, 2012-CP-07-03218 AND
2012-CP-07-03216
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{(7) Prior to said transfer, the Club was managed and operated by CIC (whose Board of
Directors was un;ier the -control of the Developer), which entity continued to issue
membefships in the Club, up to the Closing Date.

(8) That to the best of my knowledge and belief, upon due inquiry and investigation, neither
CIMC, its officers or direclors, madé any representations to members acquiring a
membership in CIC, regarding the value of such memberships, or the abilily to resign from
such memberships, nor would they have had the authority to do so prior to the Closing
Date.

(9) The “Plan for the Offering of Memberships in the Callawassie Island Club,” dated April 1,
1994, Rev. July,' 1994, and all subsequent versions and/or amendments thereto, obligated
members to continue to pay dues, fees, assessments and otﬁer charges until their
memberships are'reiss‘L‘Jed. |

(10}  That the "Plan for the Offering of Memberships in the Ca!lawa;ssie Istand Club,” dated April
1, 1994, Rev. -Ju!.y, 1994, addilionalvly stipulated that members with more than one

membership would have to pay dues on all of his or her equity memberships after the

Closing Date.

(11)  Following the Closing Date, the Club became known as The Callawassie Island Members

| Club, Inc. doing businéss as The Callawassie [sland Qlub.

{(12) For a period of approximately two (2) years following the Closing Date, the CIMC Board,
on advice of counsel and in exercise of the power and authority granted it in the By-laws
and by statutory authority, did negotiate settiements with varlous members who {a) owned
memberships unaffiliated with real propérty on Callawassle island, (b) who were in default
and {c¢) had pléced.their memberships on the CIMC resale list; Whereby saiq members were
allowed to concede such memberships in settlement of their obligations and forfeit any

return of their equity.

EXHIBIT "A” TO MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT FILED BY THE
CALLAWASSIE ISLAND MEMBERS CLUS, INC. IN CASE NO.'S 2012-CP-07-03208, 2012-CP-07-03218 AND
- 2012-CP-07-03216 . i
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(13) The CIMC Board's decision to make these proffers of settlement was triggered, in part, by
two factors, namely, (a) the accrual of dues against equity would no longer be an option for
members on the resale list after the Closing Date, and (b) the “Plan for the Offering of
Memberships in the Callawassie island Club;" dated Abril 1, 1994; Rev. July, 1994, required
payment of dues on mulliple' memberships following the Closing Date; both of which
impacted upon those individual members who held more than one membership and/for
whose membership was not affiliated with real property on:Callawassie Istand.

(14) At some time in 2010, the CIMC Board made a similar offer to all members holding
‘memberships»unafﬁliated with real property, who had placed their mémberships on the re-
sale list, for the primary purpose of eliminatiﬁg memberships unaffiliated with real property

~ and to minimize or e!imin'até the prospect of future bad debt associated with such
memberships. | |

(15) The foregoing offers of settiement were made in good faith, in the absence of any fraud,
self-dealing or other unconscionable conduct, to all members _in so situated as a
compromise of debt justly owed which the CIMC Board determined was in the best interest
of CIMC. |

FURTHER DEPONENT SAYETH NOT.

. SWORN TO AND SUBSCRIBED BEFORE me
this 3cel. day of March, 2014,

%g@gﬁ?@f&.« s.)
Noftary Public for-8outh Carslina

My Commission explres VS’ 3¢,

EXHIBIT *A” TO MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT FILED BY THE
CALLAWASSIE ISLAND MEMBERS CLUB, INC. IN CASE NO.'S 2012-Cf-07-03208, 2012-CP-07-03218 AND
2012-CP-07-03216 3
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STATE OF SOUTH CAROLINA

COUNTY OF BEAUFORT
The Callawassie Island Members
Club, Inc.

Plainti.ff,
VS,

Gregory Martin and Rebecca Martin

Defendants,

S S N N e e e N e N N N s et

IN THE COURT OF COMMON PLEAS A

C. A.NO.: 2012-CP-07-3218

D

[ o1y

MEMO IN OPPOSITION TO
PLAINTIFF’S MOTION FOR

SUMMARY JUDGME

GGl &

TO: WILLIAM T. YOUNG, III, ESQUIRE, ATTORNEY FOR THE PLAINTIFF
THE CALLAWASSIE ISLAND MEMBERS CLUB, INC:

The Plaintiff’s motion for summary judgment should be denied because it is

factually inaccurate and because there exist in this case numerous issues of material fact

which should be determined by a jury.

STANDARD OF REVIEW

Our Supreme Court has recently made clear that virtually any evidence at all that
demonstrates a dispute exists in the case is sufficient to require the denial of a summary

judgment motion. Further, the burden of proving that no fact exists is upon the moving

party (the Plaintiff) in this case so that the non

for the matter to be heard in full by a jury, “Summary Judgment is appropriate when fhe
pleadings, depositions, affidavits, and discovery on file show there is no genuine issue of
material fact such that the moving party must prevail as a matter of law.” Turner v.
Milliman, 392 SC 116, 121-1'22 (2011). “To determine whelhér any triable issues of fact

exist, the reviewing court most consider the evidence and all reasonable inferences in the

-moving party is not denied an opportunity

light most favorable to the non-moving party.” McLaughlin v, Williams, 379 S.C. 451,

‘.
-1
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455-456, 665 S.E.2d 667, 670 (Ct. App. 2008). To withstand a motion for summary
judgment in cases applying the preponderance of the evidence burden of proof; the non-
moving party is only required to submit a mere scintilla of evidence. Hancock v.

Mid&ndash:South Mgmt. Co.. Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009)

(Emphasis Added). “The party seeking summary judgment has the burden of clearly

establishing the absence of a genuine issue of material fact.” Miller v. Blumenthal Mills.

Inc., 365 S.C. 204, 220, 616 S.E.2d 722, 730 (Ct.App. 2005).

1 AS TO THE PLAINTIFF’S CLAIM THAT THERE EXISTS NO ISSUE OF
MATERIAL FACT WITH REGARD TO EVEN A SINGLE ELEMENT OF
THEIR CLAIM _ ' '

The Plaintiff's request for the court to determine as a matter of law that there does
not exist a mere scintilla of evidence that there is an issue of material fact for the jury is
unsupportable in this case. | |

The Plaintiff’s argument and Compla-int in this action rely upon a nﬁmber of false
and unsupported allegatibns. First, in their motion for Summary Judgment the Plaintiff
asserts that the agreement signed by Defendant Gregory Martin in 1997 (apparently
refen‘ing to the Membership Purchase A greeme-nt attached to the Complaint as Exhibit A)
included a provision that the Defendants were agreeing to be-bound by such co-venants,
rules, and other obligations “as same may be amended from time to time.” (See Plaintiff s -
Motion to Dismiss at b.) This is false, as a careful review of that Exhibit A to the
Corﬁplaint will shdw, and thevr'eferenc.ed laﬁguage is not present. Furthermore, the

Defendants in fact never entered into any agreement with the Plaintiff, but instead

Defendant Gregory Martin signed an Application for Membership with the Callawassie

I
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Island Club in February 2001 (See Exhibit A to the Complaint) and Defendant Rebecca
Martin signed only as “Spouse”. In fact the 1-.994 Plan for the Offering of Memberships
{(“the Plan for Offéring”) specifically states that “The Club may not be operated in
contravention of the terms and conditions of the M. embership Plan.” (p. 14§ “Operaﬁon :
of the Club™). The 1994 Plan for Offering goes on 1o state that after th.e “Closing” date
the Membership Plan may be amended in accordance with the By-Laws (p. 17 Plan for
Offering 1994). A review of the By-Laws indicét’es that the Board of Directors giVén
“Duties and Perrs” does not include the right to change the basic rights of membership
by making inalienable memberships nor are they authorized to refuse to allow meaningful
resignation, or refuse to enforce e#pulsion terms, nor to refuse to deduct amounts owed
from menﬂbership equity only. Instead the By-Laws set forth a defined list which includes
such things as altering the Club Rules with regard to the “use o.f the Club and all its
facilities”, managing empioyees, determining the “amount of dues, fees and other
charges”, and “elect officers”. (see page B-4 1994 By-Laws). The allowed actions are
specific and narrow.

_In its motion the Plaintiff also asserts (at ‘c.” of the Plaintiff’s motion) that the
Defendant agreed to continue to pay dues and feeé until the membership i s reissued,
though the Plaintiff does not (iuote a provision nor cite anybaﬁthqrity for this claim. In
fact the document signed by the Defendant does not have such a provision (See Exhibit A
to the Complaint), and as will be discussed in.detail below, the Defendant and the Court
in this case have good reason to believe otherwise. Regardless, the Plaintiff has not met
its burden because it has provided no evidence of agreement to the obligations claimed in

this case, requiring their motion, if not the case, be dismissed.

(W3]
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Next the Plaintiff in its motion asserts that the Callawassie Island Property
Owner’s Association (CIPOA) Covenants (referred to as the General Declaration for
Callawassie Island and Provisions for the Callawassie Island Pfoperty Owners
Association Inc.) require that the Défendant(s) remain a member in good standing (See
Plaintiff’s motion at f. and at paragraphs >7, 8 znd 9 of the Complaintl') so long as property -
1s owned. This again, is simply falsé. What are referred to in the Plaintiff’s Corﬁplai_nt as
“the “Declvaration” in fact explicitly excepts é.l']d exempts persons such as the
Defendant(s) who purchased property prior to December 2001. (See Exhibit B). The
language of the covenénts states that the requirement to maintain a mefnbership in good
standing applies to people “who purchase propérty on Callawassie Island after December
7 1,2001...”" (Emphasis Added) This is further supported by the deposition testimony of
past CIMC Béard President Karen Norwood that referred to such persons purchasing
prior io December 2001 (such as the Defendant herein) as being “grandfathered” (page
11 line 1 Norwood deposition). Clearly, the obligatio‘n on which the Plaintiff relies is not
applicable to, tlﬁe Defendant, and the Plaintiff’s reliance upon these provisions
- ("Declarations”) to assert a claim for summary judgment evidences that there is af a
minimum a genuine iséue of material fact in the

The 1994 Plan of Offering also requires the Club to reissue memberships from the
waiting lisf as “every forth equity membership issued in that category will be a resigned
membership from the waiting list for that category.” (P. 7 1994 Plan for thg Offering of
Membership - “Trahsfer of Equity Membership”). This requirement, however, has not

been followed as the waiting list or “Resale List” contains dozens of members in order

' Section 5.7.2 of the Amended and Restated General Declaration

-
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ahead of the Defendants ihat did not “resign” but were conéeded or expell_ed members-
(see Exhibit D). |

Assuming that the Defendant is in faét a member of the Plaintiff, the majority of
the evidence (although only a mere scintilla is required) further supports that the
Defendant is not entitled to the damages that it seeks in this case for several reasons.
First, the Rules under which the Plaintiff contc:nds the Defendant is obl.igated,‘ the 2001
General Club Rules, which the Plaintiff cites at point (f) in its motion, state that “Any
member whose account is not settled within the fotir months’ period following
suspénsion shall be expelled...” Rule 13.3.1.(Emphasis A.dded) See Exhibit C - 2001
Genefa] Club Rules Excérpts. Use of the word “shall” established that expulsion after

four months of suspension for account delinquency is mandatory. See South Carolina

Depart. Of Highways and Public Transp. v. Dickinson,. 288 S.C. 189,191,341 S.E.2d
134, 135 (1986). Accordingly,.even if a member of the Plaintiff Club, the Defendant? '
had the right to be expelled from CIMC once his membership had been suspénded for
four months due to delinquency. The pdlicies of CIMC has evidenced that they in fact do
expel members and acknowledge that they have no further obligations. The 1994 By-
Laws also anticipated members being expelled and note that such membérs “shall not
again be eligible for membership” (p B-15 1994 By-Laws). Once a member is expelled,
he or she is no longer a CIMC member and thus hés no financial obligations to CIMC per
Rule 14.1.5 (p. 9 General Club Rules 2001). CIMC_SO(b)(6) designee Harmon Switzer
and past Board President Karen Norwood has testified in fact that suspension is

automatic after a delinquency of 3 months.(See Deposition Excerpts — Switzer and -

? Again it is not admitted that they are members of the Plaintiff but for the purposes of this Summary
Judgment Motion only that is taken as true
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Norwood see also the 1994 Club Rules at. C-2(item 6)). Evidence further suggest that the
Club previously adhered to }he automatic suspension énd mandatory expulsion Rules as
can be seen on tﬁe May 22,2012, Resale List, (Exhibit D) at least fifteen members have
been expelled from CIMC. Thus, CIMC has expelled some members but has not
expelled all menﬁbers who meet the criteria for expulsion. Expelled members were sent
expulsion letters such as the letters contained in Exﬁibit E. | '

The Plaintiff has contended that Club Rule 14.2.3 requires that expelled members
continue to be liable for ongoing dues ‘aﬁd fees but tﬁis is contradicted 5y the plain
language of that provision. First the provision does not include expelled members but
lists instead “terminated” and “suspended” members. Second the proi’iSion indicates that
‘such are “liable for any unpaid club account” (emphasis. added) at least irﬁplying a
reference to that amount unpaid at the time of termination (See 2001 Club Rules p-9).

The 1994 Club Rules also evidence ﬂlét “Any member may terminate
membership in ihe Club” with the only liabiiity being those matters left unpaid at the
time of the termination. There is no mention of any ongoing liability whatsoever only the
obligation to pay what has been charged to that point. Ag_ain, this is evidence that the
documents in question which have in the past been understood to support termination or’
even expulsion when a member is deIinqucht, further support the Defendants’ claims and
defenses in this case. | |

The Defendant has offered an afﬁda\lfi.t in this case in'which he ésserts that he was
not obligated to pay dues fees and assessments from the Club after 4 months of
delinquéncy. (See EXhibit‘A to tl.lis‘Memo). The Defendant has stated in his affidavit that

/

the terms of the agreement of the parties in any event would never result in a loss or
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claim against him for more than the eqﬁity he obtained in the Club. The Defendant was
denied tﬁe_ opportunity to concedf: his membership offered to other similarly situated
members. The Defendant also states that he has never voted to change these essential and
important rights (See Affidavit of the Defendant- Exhibit A to this Memo). |

Furthermore, others being sued by CIMC have s'upboned the proposition that they
- were in fact told by agents of the Club that they could resign at any time and/or that they
~could incur no more thén 4 months liability in any event. For instance, Mr. Dick Mercier
has tcstif‘iedb that he was told By agent Lee Allen, in 1989 that he couid resign at anytime
prior to 'thé drafting of any of the modemn day governing documents (See depositibn of R.
Mercier p. 46- 47). He further testiﬁed that the Club? at the time he joined was a loosely
formed organization with fe\;l assets.

Ellen Padgett worked in the Callawaésie Sales Office, was an acting Membership
Secretary, and maintained' the Resale List, and testified in her deposition that CIMC |
would inform her when a member had been expelled and was thus no longer a member.
(See Padgett Deposition P. 8, 88-90, 108). It is well established by testimony of
numerous witnesses (including the Plaintiff’s own 30(b)(6) witness) and in the many
documents prepared by and signed by CIMC in whi_ch Ellen Padgett was referred to as

the membership secretary, membership administrator, membership coordinator that she

acted for many years as an agent of CIMC, specifically with regard to rnembefship 1ssues.

Ms. Padgett in fact dealt with several specific matters alleged as part of the defense in
this action, including, but not limited to, her attendance and involvement in the
Defendant’s purchase of membership in the Club. Both Ronnie Dennis and Jeannette

Dennis testified that they spoke to her specifically with regard to the obligations of

*“Club” refers to the Country Club of Callawassie
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membership and expulsion and were assured tﬁat they would facé no more than 4 months
of delinquency, (J. Dennis depo p. 18 In 23 - 25; and R. Dennis depo p. 24In 22 thru p 25
In 9; p 27) Ms. Padgett also testified to the facts surrounding the Club’s action for years
secretly allowing some members to concede and/or resign memberships, as to the
extremely slow progression of the Club Resale List (which Ms. Padgett was tasked with
mai‘ntaining),v as to the Club’s change in policies from how the Club was run by the
Developer, as to her understanding of the Club Rules and what constituted the governipg
documents of the Club (which she \7v:as tasked with pfovif.iing to new members), as to how
&signaﬁons were handled and virtually all other aspects of membership.

As further evidence that Ellen Padgett was sefving as agent regarding
membership for the Plaintiff even aftér 2001, in a letter to Mr. and Mrs. Homer Knearl
dated November 13, 2002*, Bill Hawkins, then CIMC President, referred to Ms. Padgett
as “Ellen Padgett, Membership Administrator, CIMC”. Numerous other documenfs |
support that_Ellen Padgeft was held out to the members (and the Defendants) as the agent
of the Club. For instance, the 2004 Intent to Resign Form signed by Mr. and Mrs.
Michael Aulton stétes that the form should be returned to “Callawassie Island Members
Club, Inc. A"IT N Ellen Padgett’.’ and the note written on the bottom seems to indigate it
was sent from Ms. Padgett as well. In a September 20, 2006, email to Sandy Aulton, Ms.
Padgett refc?rs to “her involvement with the Club as membership direc'tor”' In a May 13,
2002 letter to Ralph Zezza. Bruce McGinn, the general manager of Callawassie Island
Club (CIC), CIMC’s pfedecessor, referred to Ellen Padgett as the “C.1.C. Members\hip

Coordinator.”

‘ After the 2001 date the Plaintiff claims it purchased the predecessor Club assets

8
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In her deposition, Ellen Padgett testified that she acted as membership secr.etary
and handled all CIMC memberships and that she was called the membership secretary
Padoett Dep. p 8, lines 20-24. M. Padgett fulfilled the followmg membership sec1etary
functions:

*Made membership certificates, got them signed, and kept them (Padgett Dep.p.22,‘ lines
8-20); | |
°Ma1n1a1ned the member mailing list (Padoctt Dep.p.22, lines 8-20);

Provided CIMC with the resale list to be published in the minutes (Padgett Dep.p.24, line
18-p.25, line 4);

*Maintained a hard copy of the resale list (i)adgen Dep.p.26, line 23-p.2.7, line 11);
*Attended some Club markéting team meetings (Padgett Dep.p.30, lines 5-12);

*Fielded calls from members (Padgett Dep.p.38, Hnes 8-18);

*Mailed out proposed membership plans to all the members (Padgett Dep.p.40, lines ‘l 1-
20); .

*Maintained 1hernbership applications (Padgett Dep.p.32, line 22-p.33, line 1);

*Made copies ofdocuments to be sent to members regarding votes, stuffed envelopes and
mailed them out (Padgett Dep.p41, line 21-p.42, line 8);

*Received the calls and letters requesting to be on the resale list (Padgett Dep.p.45, lines
7-17);

*Maintained files with letters from members (Padgett Dep.p.63, line 23-p.64, line 4);
*Maintained copies of membership plans, applicatioﬁs, and other documents to be given

to property purchasers (Padgett Dep.p.70,.line 7-p.72, line 21);




- *Would switch membership privilegés ffom golf to social (Padgett‘Dep.p.76, line 19-
p.77, line 5);

*Notified accounting of membership changes (Padgett Dep.p.79, lines 8- -20);

'Prowded information, as requested for committee meetings (Padgert Dep p-95, line 24-
p.96, line 5);

*Started and maintained the resale list (Padgett Dep.p.108, lines 5-6) and

*Was “very famlhar” wnh the Plan for Offering of Membersh1ps General Club Rules,
and By-Laws (Padgett Dep.p.laS, lines 3—17).

Further, other members of CIMC have testlﬁed that they believe Ellen Padgelt

was an agent of CIMC. For example, Sandv Aulton testified that Ellen Padgett was the
“Club Manager and not a salesperson.” S. Aulton Dep.p.3 5, lines 3-4. She also
described Ellen Padgett as the ¢ ‘membership person.” S. Aulton Dep.p.52, lines 14-16.

In addition, Michael Aulton stated that Ellen Padgett was the manager of membership for
the Club. M. Aulton Dep.p.49, line 15-p.50, line 2; p.84, line 17-p.85, line 4. Further,
fellow Defendant Ronnie Dennis testiﬁeé that Ellen Pacigett was the Membership
Director of the Callawassie Island Club. (Dennis Dep.p.20, 1inés i l-leI).

Finally, the Plaintif’'s SCRCP Rule 30(b)(6) designee Harmon Switzer stated that
while he Aid not know if she was employed by CIMC per se, Ellen Padgett fulfilled the
roles of office manager and membership administration. 30(b)(6) Dep.p.75, lines 11-17.
The 30(b)(6) dési gnee testified that after the 2001 asset transfer from the developer to
CIMC, Ellen Padgeﬁ “had various roles at the sales center or Welcom¢ center, probably
that of record keeper, management of member correspondence. How that worked as to

whether it was an administrative services contract or not, I'm really not aware of, but she
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was always around the vofﬁce and handling either billing or membership issues, questions,
brochures.” 30(b)(6) Dep.p.76, lines 10-17. The 30(b)(6) designee could not say when '
she was no longer doing any of these services, noting that “[i]t was always a ﬂujd
arrangement.” 30(b)(6) Dep.p.77, lines 9-16. - |

| Pursuant to the doctrine of apparent authority, a principal is bound by the acts of a
person or agent when it has placed the agent in such a position that persons of ordiﬁary
‘prudence, reasonably knqwledgcable‘ with business usages and customs, are led to believe
the agent has certain authority and they in turn deal with the agent based on that |

assumption. E.g., Rickborn v. Liberty Life Ins. Co.,f321 S.C. 291, 468 S.E.2d 292

(1996). Further, agency may be implied or inferred and may be shown directly or

circumstaﬁtially. E:g., Fernander v. Thigpen, 278 S.C. 140, 293 S.E.2d 424 (1982).
Indeed, “such authority is implied where the principal paésively permits‘the agent to
appear to a third person to have the authority to act on his behalf." Genovese v,
Bergeron, 327 S.C. 567, 572, 490 S.E.2d 608, 611 (Ct. App. 1997) (quoting 3
AM.JUR.2d Agency § 79, at 584 (1986)).

In the instant case, Ms. Padgett fulfilled all of the functions of a membership ‘
secretary or administrator for CIMC. Acc;,ordingly, any person Qho dealt with her -
prospécti\}e member or current member - would believe that Ms. Padgett had authorit); to
act as membership secretary or administrator for CIMC. F urther, CIMC did much more

‘than passively permit Ms. Padgett to appear to a third person as its agent. CIMC actuallly
stated that she was the membership administrator for CIMC.

The point of Ms  Padgett is expanded on to this'degree not only because several

witnesses, have testified that she represented to them that they could have no more than 4

11
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months of delinquency liability, but also because she stated in her deposition that the
Club Rules do in fact require expulsion after 4 months. In fact at pages 146 and 147 of

her deposition she agrees that the language in the Club Rules at 13.3.1 is reasonably

understood by her to mean that after 4 months of delinquency the member would lose

their membership. (p. 146 In8 —p 147 In 19 Padgett Depo) If this is not an admission by

~ the Plaintiff requiring judgment on this issue it is at least enough to create a genuine issue

of a material fact such that the Plaintif’s motion should be denied.

Ms. Padgett élso testified with regard to the members on the Resale List stated as
Expelied or Conce.ded that it \J;fas when the members took over (2001) that they put all
“these expelling and conceded happened on this- were put here on this list after the
members took over.” (p‘ 133 11112-13 Padgett Depo). When questioned about the basis for
expuls;on Ms. Padgett indicated that it was because “they owed so much money..

(P.134 In 10 Depo Padgett).

Upon review of docgments in her deposition Ms. Padgett testifies thét it appeared
to her that the governing documents relevant to the issues of deii.nqueﬁcy of membership A
dues are the Bylaws at Article 11, the Club Rules 13.3., Plan for Offering at 5.5 and Club
Rules at 14.2 and possibly the CIPOA Covenants contain some references to that topic.
(See Padgett depo p. 1351023 thru p. 147). These documents all support, or at least can
reasonably be ixlterpreted to support, the position of the Defendant in this matter thereby
requiring a denial of the current motion of the Plaintiff. U |

In addition, James Carling, who served on the CIMC Board from apprommate]v
2000 to 2007 as President and Treasurer (pp. 7, 8 & 57 Carling depo) at dxfferent times,

and then again on the board in 2010 servmg on the finance gommlﬁee,‘testiﬁed to several
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fact which support thr_: claims of the Defendants and which compel denying the Plaintiff’s
motion. First, he testified that, although he was serving on the finance board during the
time a settlement was reached with the Developer (CIC) that he did not know the details
of that settlement and that the terms of that settlement were not discussed with the
Finance Committee. (p.16 In 23 —pl17In 14 depo Carling).

In his deposition, Mr. Carling acknowledges that there have been past offers made
to members for them to concede their membership while he was on the Board, but that he
did not know the specifics of the térms or situations of those offers (p.17In 1518 In
25). Mr. Carling stated that although he did not know, he wouldn’t think that persons that
conceded memberships would continue to pay dues and fees. (p.21 In 17-18 depo.). In his
deposition Mr. Carling identified a letter (Exhibit F) signed by him on behalf of the Club
to Bernard Carpenter in which he re_ferences ]3.3.1 of the Club Rules (See Exhibit C) and
confirmed that members who do not bring their accounts current within four months
“Following suspeﬁsion they’re expelled from the club, yes.” (p.241n 15 ~In 24 and p.27-
In15-p281In11.depo Carling)_. Mr. Carling again confirms this 4 month suspension
followed by expulsion when askcci in reference to the quoted letter: “Would y.ou agrée
tha‘t the—the rule at that time was that a member would — would be expelled from the
club if they were suspended for more than four months and did not settle their accounts?
‘Answer: Yes.” (P. 301n 6 -18 depo Carling) and would not again be eligible to. be a ‘
member (p 30 In 12- 18 Carling"Depo). (See also Exhibit F)

Mr. Carling also testified that during his time on the boafd that a member could

not resign. (Depo p. 30 In 23 to p 31In 4). He elaborated on this statement stating that he

-
LI
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would have told someone trying to resign that they “Can’t do it.” (p.44 In 15 Depo
Carling).

Another past' CIMC Board Presidém, Karen Norwood, (p. 3 1In 20-21 Depo
Norwood) also testified that members simply are not allowed to resign (p.11 In 12-13)
(emphsis added). This policy of refusal to allow resignation is in viojation of state law.
As previously mentioned in this Memo, CIMC Board President Norwood also testified
that persons acquiring membefship prior to the 2001 passage of the CIPOA Covenants
were “grandfathered” (P. 28 In. 13). Ms. Norwood testimony also supports the claims of |
the Defendant that the Plaintiff was reaching secret and concealed deals to allow
fnembers to concede their membership to the Club (pSS. In 22 —-p 56 Inl). Mos;
significant in Ms. Norwood’s deposition is that she confirms that when the CluB changed
the 13.3.1 language from “shall be expelled” io “may be expelled” it was done without
discussion among the Board and without presentation to the member's‘of the Club..(Pv. 82

In 12 thru p84 In 19). And that the change was made because they did not like the

. previous language which suggested that a member would “absolutely have to be

expelled” (emphaéis added) (see p.84 In 16 Norwood deposiﬁon) and the Club wanted to
change that. This explanation presents far more than a scintilla of evidence that the

Defendant’s interpretation of this provision® is warranted in this case. It also supports that

~ these changes were not properly made, and certainly not done by a vote of the Defendant

or even the members.
Current Board Member, Secretary and Committee Member, (P 6 In. 3- 8 depo
Kilian) Phil Killian testified in his deposition that members are suspended after 60 or 90

days (P 72 In 8 -12) but claimed he was unaware of any member that has ever been

* Again, it is not admitted that these provisions apply to defendant Mercier as contended by the Plaintiff
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expelled (p. 76 In 10-12). Mr. Killian also waé unable to explain when or how the ‘13.3.1
Rule languag_e changed from “shall” to “may”. (P. 80 In 10 In 2.1 depo Kilian). Mr. .
Kilian also admitted that under the definition Qf “resignation” beiﬁg put forth by CIMC in
the current action that resignation in fact provides no benefit to the'member.(P. 941n.16
d.epo Kilian). | |

In addition the Defendant hereby provides the court with letters of concession or
expulsion reléﬁve to Ralph Zezza, Homer Knearl (Novembér 13, 2002), Phillip Thomas
(April 14, 2010), Margaret Brice? McBee Butcher, Marshall Field, Jaqueline Leffgrs,
John Reid (Expulsion- Deéémber 23, 2004), Jacquelyn Wallace ~Expulsion -October 17,

2003).

As to the 1994 Plan for the Offeriﬁg of Membership and Exhibits thereto

A. The 1994 Plan For the Offering of Membership. _

T h‘evDefendants have also included the .19‘94 Plan for the Offering of Membership
which suppbrts their defense and counterclaim at p.8 that when a resigned mémbership is
reissued the equity member receive; back either the equity contribution paid or 80% of

“the equity ‘a.unount paid by the nevx; purﬁhaser (whichever is gi'eatex') and that if any
amount is owed it is deducted from the amount to be paid to the resigned membér. Again,
the document does not say that the member is obligated beyond that émount ata
minimum creéting an issue of fact as to whether or not they are so obligated. In fact, no
where in any of the evidence submitted in the case is there any evidence to contradict this

- Interpretation of the agreement. The “Transfer Upon Death” provision at page 9 of that
document further supports pl]is interpretatioﬁ saying only that the “deceased member will »

be entitled to receive the amount of the rnembelzshjp contribution which would

15
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otherwise have been payable to the deceased member” (emphasis added) and not stating
that there could be any further or ongoing obligation beyond this amount. Finall‘y, at
“Payment of Dues by Resigned Equity Member” on page 9 the documént specifically -
states that an ‘obligation of an equity member who has resigned will “accrue against and »
be deducted from the amount to be paid to the .resigned member upon the reissuance of
his or her resigned membershipv” (E‘mphasis added). Again, the contractual provision at
least presents a mere scintilla of evidence in the case supporting the defenses and
‘'sufficient to defeat the Plaintiff’s s;ummary Judgment request. Also, on page 10 of that
documents the “Duessz ees and Charges Prorated Upon Reissuance of Resigned
Membership"’ section speaks only of payments and refunds to the fnembers not any

amounts which can accumulate in excess being actionable by the Club.

B. As to the 1994 By-Laws (Exhibit B to the 1994 Plan For Offering)

The Defendants also submitted herewith a copy of the 1994 Bylaws for the
hearing in this matter. At page B-11 the 1994 Bylaws presents a particularly striking
statément under prbvision 8(b) that “Whenever any person shall cease to. be an equity
member, whether by death, resignation, recall, expulsion or other provision of these By-
Law...” (emphasis added) is a clear indicatio.ﬁ that the person ceases being a member at
resignation or expulsion. Although 1hé Club may c‘]aim that the oblig'ations.accr'ue against
the membership until it is reissued, this paragraph supp'orts thé argument of the
Defendants that the agreement states thaf there ex.ists no personal liability, but that the

liability thereafter accrues against the membership and is deducted from what the

resigned or expelled member is owed. This is a valid interpretation which, when all
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inferences are _viewed-.in the light most favorable to the non-movin g party requires the
motion of the Plaintiff for summary judgment be denied. This interpretation is suppoﬁed
further at page B-11 part 9 (a) which states that the dues and fees accrue against the
“membership” and at B-12 9(b) which set forth the émounts fo be paid to the resigned
- member, but nowhére mention_s any amounts which would be owed by, or paid by fhe
member, beyond losing the value of the membership equity. Again, see B-13 at 10 (iv)
and 11 (a) which both discuss only the amounts to be paid to the member upon
reissuarce. (“améunt due to the resigned member”) (Emphasis Added).
In fact the 1994 By-laws contradict the Plaintiff's claims in this case and make
clear that person can “cease'tc_) be an equity member”. The By-Laws indicate that a
membership can cease “by death, resi gnatioh, recall, expulsion or other provision of these
By-Laws”‘(B}Law at B-11). Tb cease means that person, such as the Defendant’s
heréin are no longer members and therefore no longer obligated as members. The By-
Laws go on to state that the Treasurer of the Club is authorized to effectuate the
‘redemption, cancellation, purchase or res-issuance of the membership certificate...”
thereafter in accordance with the By-Laws. (By-Laws p B-11).
Finally, at page B-15 the Bylaws recount that the Club has a “Lien” (3) agai;lst
the membership and discusses that once expelled a person is no longer a member and

therefore can have none of the obligations of membership Article XIV (5).

C. As to the 1994 General Club Rules (Exhibit C to 1994 Plan of Offering)
The Defendants also submits the 1994 General Club Rules at the hearing and

would refer to the following provisions which are believed 1o create multiple issues of
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fact sufficient to defeat sumrﬁary judgment in this matter. Page C-3 at Suspension and
Tenﬁination of Mcmbersﬁip at‘ section 1, the Club Rules set forth that the member may
terminate m_ernbership but will remain liable for unpaid club account charges. In this case
the Defendants had no unpaid account wﬁén their membership was terminated. There
may be some room to debate what encompass:cs “unpaid accounts” but it is certainly
reasonably, given that the Defendants did not draft the documents, and taking all
inferences in the light most favorable to the Defendants, that there exists a scintilla of

evidence sufficient to deny summary judgment on this issue.

1L AS TO THE REQUEST FOR SUMMARY JUDGMENT AS TO THE
COUNTERCLAIMS OF THE DEFENDANTS

The Plaintiff’s request for summary judgment as the two counterclaims of the
Defendant in this case éhould be denied for mariy of the same reasons as set forth above
in this .memorandum and as set forth below.

The Plaintiff’s moti.on does not adequately inform the Defendant as to the grounds
upon which they assert the generalized defenses raised in their motion. For instance, the
Plaintiff provides no dates or explanations as 0 how the .statute of limitations bars the
claims of the Defendant and'response therefore is speculative and unreasonably difficult.
Given thc.lack of argument or explanation the Defendants contend that their claims arise
as of the dates of the continued billing, since 2010 and the secret deal made with the
develbper, upon their d_iscovery of the numerous secret concession and expulsion
agreements made \;vith various past members all of which have been within the applicable
statute of limitations. Furthér, givell the Plaintiffs suit in this matter against the

Defendant, equity would demand that they be able to bring these claims in response.
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Further, as set forth in his affidavit and the Counterclaims asserted, the Plaintiff
represented to the Defendant that he would b¢ able-to resign at aﬁytime and that
expulsion would automatically occur after 4 months of delinquency and that in anyycase
the Defendant would be obligated to no more thax_i the amount of the equity had in the
non-profit corporation by the Defendant. These representation and the faihire to act in
accordance with the true terms of the agreenient, if such statements are determined to be
untrue, would most certainly represent a breach of the agreement terms of the parties and
would been ﬁegligently made and therevfore would be the basis for the Defendants’ claim
against the Plainﬁff and any damages and obligations found to be owed by the
Defendants would be their damages. In addition, the actions of the Plaintiff in allowing
members to resign, cénceded and be expelled for the last 13 years, including the
developer’s secret agreement to turn over 187 memberships has injured the Defendants in

several ways. Specifically, the expelled, conceded and resi gned memberships have been

‘put upon the Resale List to which the Plaintiff contends is the only method by which the

Defendant might rid himself of the subject membership. By placing so many, non-dues-
paying members on that Resale List ahead of the Defendant/ they have made it 50 that the
Defendants membership has virtually no chance to ever exit the Resale List. This fact
was testified to by Harmon Switzer, the 30(b)(6) designee of the Plaintiff. At his
deposition he admitted that because there éfe only 90 reméining hohw éites (lots) on
Callawassie,' and sincé nearly all existing property owners had a membership, that no
more than 21 memberships were ever going to be sold off the Resale List. The actions of

the Club in breaching their ‘duty to the Defendant has resulted in an ongoing and

perpetual injury for which they seck damages.
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As to damages, taking the Defendants allegations as true, the Defendant overpaid
on dues and fees and is seeking return of the overpayment. In addition, the Defendant is
owed for the amount of equity he still hold in the mémbership or for which he was never
paid when he should have been rightly e__:xpelled.

In conclusion the Defendant requests that the Plaintiff's motion be denied.

IIl. FOR ADDITIONAL »ARCUMENT OF DEFENDANT Rebeccz; Martin:

The Defendant, Rebecca Martin, would further argue that there exists a question
of fact as to whether she is a member of thve Plaintiff club at all. |

The Plaintiff, Callawassie Island Members Club, Inc., (CIMC) is a South Carolina
Non-Profit Corporation established in 1999. See Exhibit A — South Cérolina Secretary of
State Corporation Details. :

On July 4, 1997, Defendant Greg Martin completed an Application for
Membership in the Callawassie Island Club, to which the Plaintiff is claiming they are a
prcdecesso_r.f’ Defendant‘Grcg Martin signed as the Applicant, ana Defeﬁdant Rebecca
Martin signed as the “Spouse’. See Exhibit A —July 4, 1997, Application — from the
Corﬁplaint in this action.

All the evidence in the case supports that the Defendant, Rebecca Martin, is not a
member of the Plaintiff and, as the spouse of a member, she is not liable for dues, fees,
and charges associated with her husband’s membership in a country club.

“Generally, one not in privity of contract with another cannot maintain an action

against him in breaéh of contract. . . .” Clardy v. Bodolosky, 383 S.C. 418, 429, 679

¢ Neither of the Defendants have signed a contract or completed any application of membership in the
Plaintiff.
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S.E.2d 527, 533 (Ct. App. 2009). See also Windsor Green Owners Ass’n v. Allied

Signal, Inc., 362 S.C. 12, 605 S.E.2d 750 (Ct. App. 2004).

Further, the mere fact that two people are married does no’; mean that one spouse
has a legal responsibility to pay all of the debts and obligations of the other spouse:
Indeed, the necessaries doctrine establishes when one spouse has a responsibility to pay
the debts or obligations of the other spouse.

Uﬂn_der the necessaries doctrine, “husbands and wives have an obligation to
support their spouses, and both spousés are liable for the cost of nec.essaries supplied to
one of the spouses; even if only one spouse is confractually liable for the necessaries.”

Irident Regional Medical Center v. Evans, 317 S.C. 346, 348, 454 S.E.2d 343, 344 (Ct.

App. 1995). S_c:_ea_lé_o Richland Memorial Hosp. v. Burton, 282 S.C. 159,318 S.E.2d 12

(1984); Anderson Memorial Hosp. v. Hagen, 313 S.C. 497, 443 S.E.2d 399 (Ct. App.

1994). Necessaries include food, clothing, habitation, and medical expenses. E.g.,

Burton, 282 S.C. at 159, 318 S.E.2d at 12; Medlin v. King, 294 S.C. 406, 365 S.E.2d 36

(Ct. App. 1988).

_ Finally, S.C. Code Ann. § 33-31-601(b) established that né person may be
admitted as a member of a South Carolina Non Profit Corporation without his consent.
S.C. Code Ann § 33-31-601(b).

" The evidence in this case establishes that Defendant Rebe.céa Martin never

- applied fo.r membership in the Club. Only Defendant Greg Martin applied for.
membership in the Club. Defendant Rebecca Martin signed only as the applicant’s

“Spouse.”
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Sécond, areview of the Plans for the Offering of Memberships establishes that the
Plaintiff viewed only one spouse of a married couple as the member (;f the Plaintiff club.
This is established by the language confirming that an Equity Member’s spouse is
allowed to use the facilities in the same manner as the Equity Member and the languagé'
relating to the transfer of membership to the surviving spouse of a deceased Equity
Member. The reference to the applicant’s “Spouse” is further supported since the
Purchase Agreglnent relies upon the April 1, 1994 Plan for the Offering éf Membership
and the By-Law of 1994 épeciﬁcally defines “Family Privileges” (at page 6.0f the Plan of
Offering and at Page B-10 of the By-Laws) stating “An equity member’s immediate
family may use the Club Facilities in accordancé with the member’s category of
membership. An equity member’s immediate family includes the equity member’s
spouse and...” (Emphasis Added).

Further, subsequent documents of the Plaintiff, upon which they have relied in
this case, such as the 2001 Plan for the Offering of Memberships, provides that an equity
member’s immediate family, which includes the equity member’s spouse, may use the
facilities in accordancé‘ with the member’s category. The 2001 Plan for the Offering of
Memberships also confirms that “[u]pon the death of an equity member, the deceased |
member’s membership will automatically pass to the surviving spouse without payment
of any new membership contribution.” See Exhibit C - 2001 Offering Plan p. (4), (5).

Furthe;, in tﬁe 2007 Plan for the Offefing of Membership, Section 2.3.8 defines
immediate family as “the individual member and not.more than one other adult.who isa
full time resident of the rﬁember’s residential unit” and states that immediate family

members may use the facilities in the same manner as the member. Section 5.9 states that
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a deceased member’s membership “will automatically pass to the surviving spouse
without payment of aﬁy néw membershi.p contribution. . . “ See Exhibit D - 2007
Offering Planp. 7, 13.

Finally, the 2012 Plan for the Offering of Memberships once again confirms in
Section 2.3.8 that an Equity Member’s immediate family, which includes not more than
one other adult who is .a full time resident of the member’s house, may use the facilities
in the same manner and the Equity Member. The 2012 Plan for the Offéring of
Memberships also states that upon the death of an Equity Member in good standing; “the
deceased member’s membership will autbmatically pass to the surviving spouse without
payment of any new membership contributiqn. ...7 See Exhibit G — 2012 Plan of |
Offering p. 7, 13..

Third, the Plaintiff, in its Member History Report, only hsts Defcndant Gregory
Martin as a member. See Exhibit B to the Complaint- Member Hlstory Report (EXhlblt
B to Complaint).

Fourth, the Plaintiff lists only Greg Martin as a éuspended membel on its
Suspended Member List. See Exhibit H - Suspended Member List as of 11/15/11.

Accordingly, the evidence clearly establishes that even if the Defendant Greg
Martin is a member of the Plaintiff, the Defendant Rebecca Martin never applied for
membership, and the Plaintiff cannot make Ber a member since doing so would violate
S..C. Code Ann. § 33-31-61 O(B)’s prohibition against making persons member without
their consent. |

Since she is not a member herself Defendant Rebecca Martin, faces, at most,

contractual liability only for her husband’s necessaries. As noted above, necessaries are

N
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food, clothing, housing, and medical expenses. E.g., Burton, 282 S.C. at 159, 318 S.E.2d
at 12; Medlin, 294 S.C. at 406, 365 S.E.2d at 36. Membership in a country club simply
does not meet the definition of a necessary. Since membe‘rship in a country club is not a
necessary, Defendant Rebecca Martin is not liable for the dues, fees, and charges
associated with her husband’s membership with the Plaintiff.
IV.  ASTO DAMAGES REQUESTED BY THE PLAINTIFF
A. Even if the Court is to beiieve that there does not exists even a mere scintilla of
evidence with regard to the claims and defeﬁses in thls case, the Plan for Offering of
Mcmbershlp of 1994 would require that the Court award no more damdges that the

“amount to be paid to the resigned member upon the reissuance of his or her resigned
membership” (p. 9 Plan of 1994). Although the Defendant contends his liability would be
limited to 4 months of dues and fees due to a mandatory expulsion, even under the -
resignation theory of the Plaintiff, the members’ liability was always intended to be
limited to the amount of equity in the Club. This is evidenced throughout with numerous
citations to the same in this Memoréndum.
B, Attorney’s Fees undocumented

;Fhe defendants have denied that they owe the claims alleged by the Plaintiff and

the Plaintiff has failed 1o support its claim for damages. Specifically, the. Plaintiff is
claiming more $8,488.63 in attorney’s fees. The Plaintiff fails to.provide an itemized
statement for the amount of past attorney’s and Plaintiff's counsel contends that
$4,500.00 of the requested fee is for future work not yét performed in the case, more than
the amount claimed for all work to date plus expenses. The Plaintiff makes no attempt to

explain or described the $4,500.00 estimated future fee fi gure claimed. Our court has

[
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refused to support attorney fee awards in which the record does not contain an

itemization of the fees and expenditures claimed. Parker v. Shecut, 531 S.E.2d 546, 340

S.C. 460 (S.C.App. 2000). Likewise the federal courts have criticized time records which
contain only notations such as “gather information” “prepare documents”

“correspondence” and similarly vague statements Bores v. Domino’s Pizza LLC, 2008

U.S. Dist. LEXIS 87252, at 22 (D. Minn. Oct. 27,2008) which parallel the generalized
explanation provided in by Plaintiff’s counsel in this case (See Affidavit of Ehrick K.
Haight, Jr. dated March 6, 2014). F uﬁhemore the Defendant has sent the Plaintiff
discovery requests seeking this édditional information regarding the claimed attorney’s
fees (See Defendant’s Supplement Request for Production) to which the Plaintiff has not
responded to date.

C. Resignation and/or Expuléion and SC Code § 33-31-610, 611 ét seq.

As set forth above and in the Amended Answer and Counterclaims the resignation
and/or expulsion Qf the Defendants from the Club, if either is in fact a member, would
end all obligations as discussed above. Regardless, South Carolina law requires that a
members of a non-profit be able to resigﬁ “at any time.” For this statute to have any
reasonable meaning the legislative interpretation of ‘resi gnation’ would have to include
ending the ongoing obligations of membership and would necessitate that the Defendant

prevail in the current action.

V. DISCOVERY STILL ONGOING:
If all of the above reasons and issues are not sufficient, the Defendant also

contends that Summary Judgment should not be granted because discovery in this case is

[
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ongoing and the Plaintiff has failed to respond to outstanding discovery. The Defendant

currently has a pending motion to compel, filed April 15, 2014 in which he contends the

Plaintiff has failed and refused to provide full and complete responses to discovery

requests, both Interrogatories and Requests for Production. The Plaintiff has recently

provided some nominal responses, but these responses fail to answer most of the

\

Interrogatories and fail to provide the documents requested.

Further, the Defendant intends to take the deposition of Jeff Spencer and possibly

other witnesses in this case but has not yet been able to do so and believes that because of

these pending discovery issues that granting of summary judgment would be improper.

May 18, 2014
Beaufort, South Carolina

LAW OFFICE OF BRIAN McDANIEL, LLC

. fc""'m..,.-.. 'k_/) N P
. /) N ( - Q_ﬂ_MW,Jv‘_wa.,'E

BRIAN McDANIEL ,
2015 Boundary Street, Suite 216
P. O. Box 2085

Beaufort, South Carolina 29901
Phone: 843-379-5117

Fax: 843-379-5118

Attorney for the Defendants
Gregory and Rebecca Martin
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT FOURTEENTH JUDICIAL CIRCUIT
THE CALLAWASSIE ISLAND,
MEMBERS CLUB, INC.

C.A. No.: 2012-CP-07-03218 o

Plaintiff, ‘ 2
- Vvs. Affidavit of Gregory Martin - ="~
Gregory Martin and Rebecca Martin

. Defendants.

Sl el N N N i N N N e N e N

Personally appeared before me, Grégory Martin, being duly swormn, dcpoécs and ;mder
oath states: . N
1. Lam over Eighteen (18) years of age, am a resident of (he state of Ohio.
2. In 2001 I submitted an application for membership in a club known as the
Callawassie Island Club. 4 |
3 i_ The Membership Purchase Agreement I signed in February 2001 does NOT
indicate that I was agresing to amendments or changes to the PlanAF-or the Offering of
Memberships dated April 1, 1994 referenced in that document and that any other
amendments to that document would have 1o be in compliance with thg provisions
contained in that Plan.
4. That the Plan for Offering of Membership and Club Rules did NOT obligate
members to continue to pay dues, fees and assessments and other charges after 4 months
of de]inquency.(at wiich point they were required to be expelled) and in no case was the
liability ever greater than the value of (he equity in the membership.
5. That T have not agreed to release the Plaintiff nor Callawassie Island Club, Inc.

from claims and defenses asserted in defense and against them for failing 1o abide by the

/
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terms of membership and for the violations of state statu(c and for any of the claims or
defenses we have asserted in this case.

6. The Plan of Offering of Membership i the Callaqusic Island Club dated April 1,
1994 yestricted a members liability for dues and foes to the Club(such as the Plaintiffis
seeking in this case) lo l}x;: amount of equity that membership had in the Club.

7. .Thatat page 17 of the 1994 Plan for the Offering of Membership it indiéales that
the “Partnership” could only modify that document up to t‘hc “Closing Date™ and only if
such change dves not “materially and adversely affect the rights of the cquity members”,
otherwise, the members so affected would have to approve the change. -

8. That, T have never voted to change the requirement that a member must be
expelled after 4 months of suspension and have never been made aware of any vote o do
50, nor have I voted to restrict my right to transfer my property or membership.

9. That the offers to concede memberships, which are adinitted to by Hannan
Switzer in his affidavit of March 3, 2014, were never offared to me nor disclosed to me.
I0. That I purchased property on Callawassie BEFORE December 2001 and therefore
section 5.7.2 of the Callawassie Island Amended and Restated General Declaration of
2001 specifically recognizes that Tam not bound by any provision requiring ownership of
a membership in a Club as set forth in that document. ‘

Further Affiant Sayeth not

Gregory }\Iarnn ]
Date: i

Swom to and subscribed before me

this {4 day of J[ g( ,2014

/s L/ 74

Notary Public for Ohio
My cammission expirzs:

C1r1S S, DEBORD -
HNOTARY PUBLIC « STATE OF OHIG
fRecorded in Warmren County -
%y commission expires Feb. 18,2015



STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

THE CALLAWASSIE ISLAND,
MEMBERS CLUB, INC.
Plaintiff,

VS,

MICHAEL FREY and GRACE FREY
Defendants.

T o U S ST

1. Exhibits
Affidavit of Defendant

IN THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIT

C.A. No.: 2012-CP-07-03209
ATTACHMENT TO MEMO

IN OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

()

I Om™mmoOnoe

Amended Gen. Declaration {Dec. 2001)

CIMC General Club Rules (8/8/01)

Golf membership resale list (2012)

Letters & Membership concession forms

Letter to Carpenter (2007)

Plan — Offering of Memberships Table of Contents {2012)
CIMC Suspended

1994 Plan for Offering of Memberships
Exhibits A~ C

Depositions
A. J. Dennis
B. R.Dennis
C. Cooler

D. Padgett
E. Kilian

F. Switzer ‘
G. Norwood

Plaintiff's Responses to written Discovery
Defendants’ Supplemental Request for Production
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- THE CALLAWASSIE ISLAND,

STATE OF SOUTH CAROILINA

IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT - FOURTEENTH JUDICIAL CIRCUIT
C.A. No.: 2012-CP-07-03209

MEMBERS CLUB, INC.

Plaintiff,

Vs, Affidavit of Michacl Frey

Michael J. Frey and Grace 1. Frey

)
)
)
)
)
)
)
}
3
)
)
)
)
}

Defendants,

Personally appeared hefore me, Michacl I. Frey, bei ng duly sworn, deposes and under
oath states:

1. Fam over Eighicen (18) years of age, am a resident of the state of New Jersey,
2. In 1995 [ submitted an application for membership in a club known as the

Callawassie Island Club.

3. The Membership Purchase A greement | signed in Seﬁtember 1995does NOT
indicate that | was agreeing to amendments or changes to the Plan For the Offering of
Memberships dated April 1, 1994 referenced in‘tha.( document.

4, That the Plan for Offering of Membership and Club Rules did NOT obligate
z_nembers fo continue to pay dues, fees and assessments and other charges after 4 months
of delinquency (ar which point they were rc<.;uir§d to be expelled) and in no case wis the
liability ever greater than ihe value of the equity in the membership,

5. That I have not agrc;ed (o release the Plaintift nor Callawassie Island Club, Inc.
from claims and défenscs asserted in defense and against them for failing to abide by the
terms of membership and for the violations of state statute and tor any of the claims or

defenses we have asserted in this case,
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6. "I'h.e Plan of ij’cring of Membership in the Callawassie Island Club dated April 1.
Iﬁ;)"):i restricted a members tiability for dues and fees to the Club(such as the Plamtiff is »
seeking in this case) to the amount of equity that membership had in the Club.

7. That at page 17 of the 1994 Plan for the (I)f‘fcriﬁg of Membership it indicates that
the “Partnership™ could only modily that decument up to the “Closing Date” and only if
such change does not “materially and adversely affect the rights of the equity members”,
otherwise, 1hernember§ 50 af'fectcd would have W0 approve the change.

3. That, [ have never voted 1o cﬁange the requirement thai a member must be
expelled after 4 months of suspension and have never been xn:nié aware of any vote to do
$0. nor have 1 voted to restrict my right wo transfer my property or membership,

9.  That the offers to concede memberships, which are admitted 1o by Harman
Switzer in his a[‘ﬁda'vit of March 3, 2014, were never offered to me nor disclosed 10 me.
10. That | purchased property on Callawassie BEFORE December 2001 ;:md therefore
section 5,7.2 of the Callawassie Island Amended and Restated General Declaration of
2001 ‘spccit’xczdly recognizes that I am not bound by any provision requiring Oxxfrxcrsilip of

amembership in a Club as set forth in those |

Further Affiant Sayeth not

. Sk VN
Michael Frey o

Beaufort, South Carolina

- Date:

Sworn 1o and subscribed before me
this £ day of 4, , 2014
} 3 J-‘Lz.," Y .._.,‘l-_‘l[mws.z

i

e ‘14.._.. B A N 7 L A
Notary Public for New Jersey
My commission Cxpires:

KATHLEEN R STUTZ
NOTARY PUBUIC OF NEW JERSEY
ESSEX COUNTY .
My Commiasion Explres July 2, 2017
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT ) CIVIL ACTION NO: 2012-CP-07-03209

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC .,

THE CALLAWASSIE ISLAND
CLUB MEMBERS, INC''S
ANSWERS TO DEFENDANTS’
INTERROGATORIES

Flaintiff,

V8.

MICHAEL J. FREY and GRACE 1.
FREY,

Defendants.

TO:  BRIAN D. McDANIEL, ESQUIRE, ATTORNEY FOR MICHAEL J. FREY
AND GRACE I. FREY:

The Plaintiff, The Callawassie Island Members CIUb, Inc., above named,
answering the Interrogatories propoimded by the Defendants would show unto
this Honorable Court:

1. Designate an officer, director, manager agent, or other person who is
designated and consents to testify on behalf of the Plaintiff as to the matters
asserted in the Plaintiffs Complaint.

ANSWER: G. Harman Switzer, 39 has’ previously been designated as a
- fepresentative of the Plaintiff, and has provided deposition testimony in that
capacity. The Plaintiff reserves the right to designate additional representatives
as it deems appropriate.

2. Give the names and addresses of persons known by the Plaihtiﬁ' or
Plaintiff's counsel to be witnesses concerning the facts of the case and indicate
whether or not written or recorded statements have been taken from each such
witness.




ANSWER:  G. Harman Switzer, 3™
c/o Callawassie Island Members Ciub, Inc.
174 Callawassie Island Drive
Okatie, SC 29909NMr

Mr. Switzer has previously provided testimony, both individually and in the
capacity as designated representative of CIMC, and upon information and belief,
that testimony is in the possession of counsel for the defendants.

Jeff Spencer

Craig Simonson

Any current of former CIMC board member
c/o Callawassie Island Members Ciub, Inc.
174 Callawassie Island Drive

Okatie, SC 29909

These persons are expected to offer testimony concerning their
knowledge of the facts and circumstances giving rise to the allegations in the
Summeons and Complaint, the amounts owed by the Defendants, contractual
obligations entered into by the Defendants, and any other issues raise in the
instant litigation.

Michael J. Frey ' A -
Grace |. Frey

These persons are expected to offer testimony concerning their
knowledge of the facts and circumstances giving rise to the instant litigation.

This Plaintiff reserves the right to identify additional witnesses at a later
date. The Plaintiff further incorporates herein by reference any persons identified
as a potential witness by the Defendant.

3. Set forth a list of photographs, plats, sketches or other prepared
documents in the possession of the party that relate to the claim or defense in

the case. 1

Defendants’ Application of Membership;

ANSWER: a.

b. Purported resignation of Defendants:

C. Warranty Deed, from Callawassie [sland Company, LP
(Grantors), to Michael J. Frey and Grace |. Frey (Grantees), |
for Lot 16, Callawassie Island, and DMP No: R600 015 00B
0344; :

d. Contract for the Defendants’ purchase of lot on Callawassie
Island;

h. CIMC Articles of lhcorpora’(ion, filed November 16, 1999;
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aa.
bb.
CcC.

dd.
ee.

The Callawassie Island Club Plan for Offering of
Memberships of 1994 (April and July versions);

The Callawassie Island Members Club Plan for Offering of
Memberships of August 8, 2001; .
The Callawassie Island Members Club Plan for Offering of
Memberships of September 1, 2007: ' 4

The Callawassie Island Members Club Plan for Offering of
Memberships of February 1, 2008;

The Callawassie Island Members Club Plan for Offering of
Memberships of February 2, 2012:

The Callawassie Island Members Club Plan for Offering of
Memberships of July 1, 2013:

The Callawassie Island Members Club General Club Rules
dated June 29, 2001:

The Callawassie island Members Club General Club Rules
dated August 8, 2001; ‘
The Callawassie Island Members Club General Club Rules
dated December 3, 2007;

The Callawassie Island Members Ciub General Club Rules
dated February 1, 2008: '

The Callawassie Island Members Club General Club Rules
dated February 23, 2009

The Callawassie Island Club General Club Rules of 1994,

The Amended and Restated General Declaration for~

Callawassie Island of December 1, 2001;

The First Amendment to Amended and Restated Genéral '

Declaration for Callawassie Island of July 8, 2008;

2012 & 2013 Amendments to the General Declaration for
Callawassie Island :

The Callawassie Island Members Club By-Laws of June

-2001;

The Callawassie Island Members Club éy-Laws of January
1, 2014; .

The Callawassie Island Club By-Laws of 1994,

The CIPOA By-Laws of 1997;

- The Club Purchase Agreement dated October 26, 1999;

The Letter of Understanding dated June 27, 2001;
The Addendum to Letter of Understanding, dated December
30, 2001;

- Letter of Understanding, dated April 4, 2007;
‘Omnibus Settlement and Security Agreement:

Any other amendments to CIMC Plan for Offering of
Memberships, the CIMC General Club Rules, CIMC By-
Laws, and CIPOA Declaration;

Any other documents contained within the Defendants’
membership file;
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gg.  Any other documents produced in connection with m:gahon
between any other member of CIMC and CimC.

4. List the names and addresses of any expert witnesses whom the party
proposes to use as a witness in the trial in the case.

ANSWER: The Plaintiff has not identified an expert witness at this time, but
reserves the- right to do so in the future.

5. Lxst all litigation in which the Plaintiff has been a party in the past 6 years
and designate the following:

The parties to the action

The nature of the litigation

The outcome of the litigation

The county in which the litigation was filed

The attorneys of all parties to the litigation.

oo Tw

ANSWER: The Plaintiff objects to lnterrogatory No. 5 upon the grounds that
the Interrogatory is overly broad, seeks information that is neither relevant nor
reasonably calculated to lead to the discovery, of admissible evidence, and seeks
information that is a matter of public record and equally availab!e to all parties.

6. Give the date of all versions, amendments, revisions, and changes to the
"Plan for Offering of Memberships" (referenced in paragraph 5 of your complaint)
which you contend have been in force or effect at anytime during the
membership of the Defendants.

ANSWER: Please see the Plaintiff's answer to Interrogatory No. 3.

7. At paragraph 8 in the Complaint the Plaintiff asserts that "The Defendants’
purchase of the membership and their purchase and ownership of Lot 101,
Phase B, require them to remain members in good standing under the terms and
conditions of the governing document, including the Plan and Declaration"”.

A Does the plaintiff contend that the "Declarations" create a contractual
obligation for these Defendants to maintain their membership in good standmg
pursuant to Section §.7.2 of those "Declarations”?

B. Specify any section of the "Declaration”, other than Section 5.7.2 that the
Plaintiff contends creates a contractual obligation upon these Defendants to
maintain their membership in good standing, as alleged at paragraph 8 in the
Complaint.

ANSWER: The Plaintiff objects to Interrogatory No. 7 upon the grounds that
the interrogatory seeks a legal conclusion. The Plaintiff further responds by
craving reference to its Summons and Complaint.  Finally the Plaintiff craves
reference to Section 5.7.2 of the Declaration, in reference to the specific inquiry
regarding the terms of that provision, and specifically responding to Interrogatory
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78, notes that Section 5.7.2 provides “all sections of this Declaration not herein
specifically amended shall be automatically amended to conform with ihe spirit
and intent of this amendment to this Declaration.”

8. List all Club members currently delinquent with regard to dues, fees,
assessment and other charges specifying the amount and length of any such
de!inquency. : '

ANSWER: The Plaintiff objects to Interrogatory No. 8 upon the grounds that
the information sought is neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. The Plaintiff further objects upon the grounds
that the interrogatory is overly broad, unduly burdensome, insufficiently specific,
oppressive, ambiguous, and vague. .

9. For each person known by counsel to be a witness concerning the facts in
the case, set forth either a summary sufficient to inform the Defendant of the
important facts known to or observed by the witness. ‘

ANSWER: - The Plaintiff craves reference to its answer to Interrogatory No: 2.

10. Provide a list of all documents which are in the possession or control of
the Plaintiff which relate to the Defendants and/or the membership of either or
both of the Defendants, including but not limited to, all applications, resignations,
correspondence, contracts, agreements, ballots, files, emails, and notices.

ANSWER:  The Plaintiff objects to Interrogatory No. 10 upon the grounds that
the information sought is overly broad, insufficient specific, oppressive,
ambiguous, and vague. The Plaintiff further objects upon the grounds that the
information sought is neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. Subject to and without waiving the foregoing
objection, the Plaintiff craves reference to the Freys’ membership file and all
records, ballots or other votes taken during the course of the Freys’ membership
in CIMC or CIC. - '

11, Did the Plaintiff ever provide these Defendants with natice that some other
members were given the option to enter into concession agreements to
relinquish their membership(s)? '

ANSWER: CIMC is empowered, pursuant to its governing documents and laws
of the State of South Carolina, to enter into negotiated resolutions of debts by
- delinguent members. CIMC is unaware of any obligation to notify other club
- members of the resolution and/or nature of these settlements.  Under the
circumstances, it is unaware of any instance where the Freys would have been
notified of these negotiated settlements. -
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12.  If you answered in the affirmative to Interrcgatory 11 then provide the
method, date and person(s) giving such notice.

ANSWER: Please see the answer to the foregoing interrogatory.

13.  Is the Plaintiff aware of any membership-wide notice or notification being
given, at anytime during the course of membership of these Defendants,
regarding offers being made to certain members (or types of members) to

concede their memberships?

ANSWER: Please see the Plaintiff's answer to Interrogatory No. 11.

14, If the Plaintiff answered affirmatively to Interrogatory 13 then provide the
date, method and person providing such notice or notification.

ANSWER: Please see the Plaintiffs answer to Interrogatory No. 11.

15. On what basis or criteria were some members given offers to concede
their memberships during the time the Defendants were alleged to be members?

ANSWER: CIMC craves reference to deposition testimony of Harman Switzer
Further responding to Interrogatory No. 15, CIMC would show that any
agreements regarding concession were made within CIMC’s power and authority
granted to it by its governing documents and the laws of the State of South
Carolina.  Upon information and belief, any such arrangemenis made would
have related to memberships unassociated with real property, and not subject to
the mandatory membership requirement imposed in 2001. ~ '

16.  On what basis or criteria were members expelled during the time the
Defendants were alleged to be members?

_ANSWER: Please see the Plaintiff's answer to Interrogatory -No. 11.

17. How many members either conceded their membership or were expelled
from membership of the Plaintiff Club between the years, 2001 and the present.

ANSWER: The Plaintiff objects to Interrogatory No. 17 upon the grounds that
the Interrogatory seeks information that is neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence.

18. For each person numbered in Interrogatory 17 set forth the following:

a. The full name of the member _

b. The date of the concession or expulsion

c. The reason for the concession or expulsion
\— 6 -
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ANSWER:  The Plainiiff objects to Interrogatory No. 18 upon the grounds that
the Interrogatory seeks information ‘that is neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence.

18. FFor members that joined a predecessor Club, of which the Plaintiff now
claims it purchased and is the successor in interest, does the Plaintiff believe it is
obligated to uphold the promises and agreements made by its predecessor Ciub
to its members? ' ‘

ANSWER:  The Plaintiff objects to Interrogatory No. 19 upon the grounds that
the Interrogatory incorrectly states its position and makes incorrect assumptions,
and therefore is ambiguous, vague, oppressive, and insufficiently specific.
Notwithstanding the foregoing objections, the Plaintiff would crave reference to
CIC governing documents and CIMC governing documents referenced in this
Plaintiff's answer to Interrogatory No. 3.

>20. ldentify the specific documents identified as "governing docu'ments" in the
Complaint (including at paragraph 8 of the Complaint).

ANSWER: a. CIPOA Declaration (and all amendments thereto);
b. CIMC Plan for Offering of Memberships (and all
amendments thereto); A
C. CIMC General Ciub Rules (and all amendments thereto);
d. CIMC By-Laws (and all amendments thereto).

21.  For each document listed in response to Interrogatory 20 give the date of
all versions, revisions, amendments and changes to each.

ANSWER: Please see this Piaintiff‘s answers to Interrogatories No. 3 and 20.

(Signature Page to Follow)
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HOWELL, GIBSON & HUGHES, P.A.

/o
oy //%7 X HE

William T. Young Il / } ‘
Post Office Box 40

Beaufort, SC 29901

(843) 522-2400

Bar No: 75153

Attorney for

And:

Ehrick K. Haight, Jr.

MINOR, HAIGHT & ARUNDELL, P.C.
P.Q. Drawer 6067

Hilton Head Island, SC 29938

{843) 785-8040

Attorneys for The Callawassie island
Members Club, Inc

Beaufort, South Carolina

April 24, 2014

CERTIFICATE OF SERVICE

| ceftify that | served the foregoing Answers fo Interrogatories upon all counsel of record by affixing same with L
proper postage placing same with the United States Posial Service addressed to counsels’ fast known address on N

day of April, 2014. 7
/ :
i/
Vo) /T
By: )
Wiltiam T. Younz/y
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

_ )
COUNTY OF BEAUFORT )} CIVIL ACTION NO: 2012-CP-07:03209

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

Plaintiff, ' ' '
THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.’S -

- RESPONSES TO THE

VS,

MICHAEL J. FREY and GRACE |.

DEFENDANTS' REQUESTS FOR

FREY, PRODUCTION

e i e N

Defendants.

TO:  BRIAN D. MCDANIEL, ESQUIRE, ATTORNEY FOR JAMES H. SHORT
AND BONITA H. SHORT: -

The Plaintiff, The Callawassie Island Members Club,inc;, above named,
responding to the Request for Production propounded by the Defendants, would
show unto this Honorable Court:

1. A copy of all current by-laws, resolutions, Plan of Offering of Membership,
Club Rules, contracts, amendments, covenants, articles, declarations or other
governing documents with regard to members of the Club, including the
Defendant herein, to which you contend the Defendant is obligated as set forth in
paragraph 8 of the Complaint. - ‘ '

RESPONSE: CIMC objects to the Defendant’s Request for Production No
1 upon the grounds that request, as phrased, is overly broad, unduly
burdensome, insufficiently specific, oppressive, ambiguous, and vague. CIMC
further objects upon the. grounds that the request seeks information and/or
documentation that is neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. CIMC further objects upon the grounds that
the request seeks information and/or documentation that is protected against
discovery as a result of its status as attorney work product, trial preparation
material, and/or the attorney-client privilege.  CIMC further objects upon the
grounds-that the request seeks information and/or documentation without a prior
demonstration of those showings mandated by the relevant Rules of Civil
Procedure. Subject to and without waiving the foregoing objections, CIMC
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Craves reference to its Answers to Defendant's Interrogatories and would state,
upon information and belief, that counsel for the Defendant is in possession of
these documents. In the event, however, that counse! for the Defendant helieves
that documents identified within the Answers to Interrogatories have not been
produced, counsel for CIMC will produce the same upon a specific request
and/or make said documents available for review at a mutually convenient time
and place. '

2. Provide a copy of the CV and any report or communication with any expert
retained by the Plaintiff in this matter. :

RESPONSE: CIMC objects to the Defendant’s Request for Production No.
2 upon the grounds that the request, as phrased, is overly broad, unduly
burdensome, insufficiently specific, oppressive, ambiguous, and vague. CIMC
further objects upon the grounds that the request seeks information and/or
documentation that is neither relevant nor reasonably calculated to lead to the
discovery of admissible eviderice. CIMC further objects upon the grounds that
the request seeks information and/or documentation that is protected against
discovery as a result of its status as attorney work product, trial preparation

material, and/or the attorney-client privilege. CIMC further objects upon the

grounds that the request seeks information and/or documentation without a prior
demonstration of those showings mandated by the relevant Rules of Civil
Procedure. CIMC has not designated an expert at this time, but reserves the
right to do so in the future. Upon any such designation, the requested
information will be produced.

3. Provide a copy of all letters, faxes, emails, text messages, or other
communications from the Plaintiff, or Plaintiff's fepresentative(s), to the

- Defendant(s)

RESPONSE: CIMC objects to the Defendant's Request for Production No.
3 upon the grounds that the request, as phrased, is overly broad, unduly
burdensome, insufficiently specific, oppressive, ambiguous, and vague. CIMC
further objects upon the grounds that the request seeks information and/or
documentation that is neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. CIMC further objects upon the grounds that
the request seeks information and/or documentation that is protected against
discovery as a result of its status as attorney work product, trial preparation
material, and/or the attorney-client privilege.. CIMC further objects upon the
grounds that the request seeks information and/or documentation without a prior
demonstration of those showings mandated by the relevant Rules of Civil
Procedure. Subject to and without waiving the foregoing objects, CIMC craves
reference to its Answers to Interrogatories and would state, upon information and
belief, that counsel for the Defendant is in possession of these documents. In
the event, however, that counsel for the Defendant believes that documents
identified within the Answers to Interrogatories have not been produced, counsel
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for CIMC will produce the same upon a specific request and/or make said
documents available for review at a mutually convenient time and place.

4. Provide a copy of all items, documents and materials reéeived by the
Plaintiff pursuant to a subpoena in the case.

RESPONSE: CIMC objects to the Defendant's Request for Production No.
4 upon the grounds that the request, as phrased, is overly broad, unduly
burdensome, insufficiently specific, oppressive, ambiguous, and vague. CIMC
further objects upon the grounds that the request seeks information and/or
documentation that is neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. CIMC further objects upon the grounds that
the request seeks information and/or documentation that is protected against
discovery as a result of.its status as aftorney work product, trial preparation
material, and/or the attorney-client priviliege.  CIMC further objects upon the
grounds that the request seeks information and/or documentation without a prior
demonstration of those showings mandated by the relevant Rules of Civil
Procedure. Subject to and without waiving the- foregoing objects, CIMC craves
reference to its Answers to Interrogatories and would state, upon information and
belief, that counsel for the Defendant is in possession of these documents. In
the event, however, that counsel for the Defendant believes that documents
identified within the Answers to Interrogatories have not been produced, counsel
for CIMC will produce the same upon a specific request and/or make said
documents available for review at a mutually convenient time and place.

5. Provide a copy of all written or recorded s\tatementsfrom any and all
witnesses in this matter.

RESPONSE: CIMC is informed and believes that counsel for the
defendant is in the possession of any such statements.

8. A copy of any and all video, photographs, documents or other materials
which CIMC plans to introduce in the trial in this matter.

RESPONSE: CIMC objects upon the grounds that Request No. 6 of
Defendant's Requests for Production seeks to limit the introduction of evidence
at trial.  CIMC further objects upon the grounds that the request is overly broad,
unduly burdensome, insufficiently specific, oppressive, ambiguous, and vague.
CIMC further objects upon the grounds that the request seeks information and/or
documentation protected against discovery as a result of its status as attorney
work product, trial preparation material, and/or the attorney-client privilege.
CIMC further objects upon the grounds that the request seeks to limit the
introduction of evidence at trial. Subject to and without waiving the foregoing
objections, CIMC would show that it has not yet determined what iters would be
introduced at trial.
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7. All communication by and between board members, including all letters,
ermails, notes, text message or otherwise, related to the charges, fees and
assessments against the Defendants herein, or related in any way to the current
litigation or the decision to bring the current litigation.

RESPONSE: CIMC objects to Request No. 7 of the Defendant’s Reqguests
for Production upon the grounds that the request seeks information and/or
documentation that is protected against discovery as a result of its status as
attorney work product, trial preparation material, and/or the attorney-client
priviiege. CIMC further objects upon the grounds that the request seeks
information and/or documentation prepared in anticipation of litigation. CIMC
further objects upon the grounds that the request is overly broad, unduly
burdensome, insufficient specific, oppressive and vague. CIMC further objects
upon the grounds that the request seeks information and/or documentation that
is neither relevant nor reasonably calculaied to lead to the discovery of
admissible evidence.

8. All documentation as to the current fair market value of the mémberships
of the Defendant herein. '

RESPONSE: CIMC objects to Request No. 8 of the Defendant's Reqguests
for Production upon the grounds that the request seeks information and/or
documentation that is neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. '

9. Copy of all documents and materials you intend to introduce in trial in this
matter.

RESPONSE: Please see CIMC's responses to Request No. 6.

(Signature Page to Follow)
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HOWELL GIBSON & HUGHES, P.A.

AT

William T. Young i

Post Office Box 40

Beaufort, SC 29901 /

(843) 522-2400 v

Attorney for The Callawassie Island
Members Club, Inc.

And:

Ehrick K. Haight, Jr.
MINOR, HAIGHT & ARUNDELL, P.C.
P.O. Drawer 8067
Hilton Head Island, SC 29938
(843) 785-8040
. Attorneys for The Callawassie lsland
o Members Club, Inc

Beaufort, South Carolina : ;

April 24, 2014

CERTIFICATE OF SERVICE

| certify that | served the foregoing Reply to Defendant's Request for Produ'ﬂc»n upon all counsel of record by
affixing same \‘ﬁgh proper postage placing same with the United Qta}“s Postal Service addressed to counsels’ 1ast known

address on 20\ day of April, 2014, (//
va-mamT Young T 0

_ Martin ROA 258



STATE OF SOUTH CAROLINA ) ’
‘ ) IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT } FOURTEENTH JUDICIAL CIRCUIT
)}
THE CALLAWASSIE ISLAND, ) C.A. No.: 2612-CP-07-3209
MEMBERS CLUB, INC. )
Plaintiff, ) o
Vs, ) DEFENDANTS MICHAEL J. FREY
3 AND GRACE 1. FREY'S
) SUPPLEMENTAL REQUEST FOR
MICHAEL J. FREY and ) PRODUCTION TO THE PLAINTIEF
GRACE 1. FREY, )
Defendants, )
)

TO: EHRICK K. HAIGHT, JR., ATTORNEY FOR PLAINTIFF THE CALLAWASSIE
ISLAND MEMBERS CLUB, INC.:

The Defendants, Michael J. Frey and Grace 1. Frey, by and through their undersigned counsel,
pursuant to Rule 34 of the South Carolina Rules of Civil Procedure, hereby requests that within
thirty (30) days from the date of service hereof, the Plaintiff, The Callawassic Island Members
Club, Inc. (hereinafter “the Club”), provide a copy or make available for inspection the
following: ’

1. Please provide itemization and supporting documentation for all attorney fees and
expenses which you are seeking to be awarded to the Plaintiff as part of the judgment
against the Defendants in this action, The material provided should include sufficient
detail fo permit the Defendant to ascertain if the time expended was reasongbly
necessary, redundant or excessive. Such disclosures would include, but are not limited
to, the following: ‘

Al liemized billing records indicating the time spent on all billed time you are
asserting in this case which provides the amount

B. All invoices provided to the Plaintiff by its legal counsel in this matter.
C. Any decumentation supporting the “Estimated Additional Fees of $4,300.007.
i
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Law Office of Brinn McDaniel, LLC

———— o »
' ; Q/ / \} ! //}
BY: /Do (Y et
“BRIAN D. MCDANIEL
2015 Boundary St., Suite 216
Post Office Box 2085
Beaufort, South Curolina 29901
PHONE (843) 379-5117
FAX (843)379-5118

ATTORNEY FOR THE DEFENDANTS
MICHAEL I FREY AND
GRACE L FREY

Beaufort, South Carolina
May 7,2014

3
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

THE CALLAWASSIE ISLAND,
MEMBERS CLUB, INC.

Plaintiff,
Vs,

MICHAEL 1. FREY and
GRACE I FREY,

Defendants.

N Nt N St Mt M Bt N e M Vet S e e Nt

IN THE COURT OF COMMON PLEAS
FOURTEENTH JTUDICIAL CIRCUIT

C.A. No.: 2012-CP-07-03209

CERTIFICATE OF SERVICE

I, Teresa McDanie), Legal Assistant of the Law Office of Brian McDaniel, LLC,

Attorney for the Defendants do hereby centify that on this 7" day of May, 2014, |

served a copy of the Defendunts Michacl I Frey and Grace L Frey’s Supplemental

Request for Production to the Plaintiff upon the Plaintiff by mailing via First Class

US Mail postage prepaid to its attorneys at the following addresses:

Howell Gibson & Hughes, P.A.
William T. Young, 111, Esquire
Stephen P. Hughes, Esquire

P.O. Box 40 .
Beaufort, SC 29901-0040

Beaufort, South Carolina
May 7, 2014

Minor, Haight & Arundell, .C.
Ehrick K. Haight, Jr., Esquire
P. O. Drawer 6067

Hilton Head Island, SC 29938

Law Office of Brian McDaniel, LLC

(\\ ’ {N\'\

~A
BY o A S o 0 o e

Teresa McDaniel
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT

The Callawassie Island Members Club, CIVIL ACTION 2012-CP-07-03218
Inc,, ,

Plaintiff/ Counterclaim

- Defendant,
v, ' , SUPPLEMENTAL BRIEF IN
. OPPOSITION TO PLAINTIFF'S
Gregory L. Martin and Rebecca L. Martin, MOTION FOR SUMMARY
: - JUDGMENT DEMANDING
Defendants/CounterCIaim ] ATTORNEYS' FEES
Plaintiffs. C e

plaintiff and couriterclaim defendant The Callawassie Island Membex’é}Clulf,"
Inc’s (“CIMC”) motion for summary judgment, as instructed by the Court
during the hearing on November 3, 2014.

FACTS

CIMC alleges that there is no genuine issue of material fact that it is
entitled to attorney’s fees and costs under the relevant agreements, including the
following: !

* The Callawassie Island Members Club Plan for the Offering of
Memberships, amended as of Feb. 2, 2012 (Exhibit 1);

* CIMC By-Laws dated March 2009 (Exhibit 2);

' These are the versions of the documents in effect when the Martins resigned from
CIMC, and when this lawsuit was filed. The 2014 documents cited by CIMC were
enacted later and are not applicable.
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* CIMC General Club Rules dated Feb. 23, 2009 (Exhibit 3).

The Plan contains the following provision concerning attorney’s fees:

The Club [CIMC] shall have a lien against each membership for
any unpaid dues, fees and other Charges made by that member,
which lien shall also accrue reasonable attorneys’ fees incurred by
the Club incident to the collection of such dues, fees and other
Charges, or enforcement of such lien, whether or not legal
proceedings are initiated. The lien may, but need not, be recorded
among the public records of Beaufort County, South Carolina, by
filing a claim therein which states the name of the member, the
number of the membership and the amount claimed to be due, and
said lien shall continue in effect until all sums secured by the lien,
together with all costs incurred in recording and enforcing said
lien, shall have been paid. Such claims of lien may be signed by an
officer of the Club. Upon full payment, the member making
payment shall be entitled to be reinstated as a member in good
standing and shall be entitled to a satisfaction of lien to be prepared
and recorded at the member's expense. All such liens may be
foreclosed by the Club, in any action at law or in equity, with or
without five (5) days prior written notice of the intended
foreclosure, as may be deemed appropriate by the Club. The Club
may also, at its option, sue to recover a money judgment for
unpaid dues, fees and other Charges[?] without thereby waving
the lien securing the same. The Board of Directors reserves the
right to report members who are in arrears on their Club bills to an
appropriate national credit reporting agency. Any other liens
placed against a membership shall be junior to the Club’s lien.

See The Callawassie Island Members Club Plan for the Offering of Memberships,
amended as of Feb. 2, 2012, § 6.8 at Exhibit 1 (emphasis added). By its terms, the
Plan provides two alternative remedies to CIMC in the event that a member fails
to pay membership dues: (1) foreclose its lien égainst thé membership; or (2) sue
to recover a money judgment. Attorney’s fees incurred in collection efforts

accrue only to the membership lien, and recovery of attorney’s fees is only

2 This Plan defines “charges” as “dues, fees, food and beverage minimums, assessments,
charges, state taxes, service charges and other charges that the Club may establish from
time to time .. .." Se¢ Plan § 6.1, p. 15, at Exhibit 1. It does not include attorneys’ fees.
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available in the event CIMC elects to foreclose its lien on the membership. The
Plan is sileﬁt as to the recovery of attorney’s fees in the event that CIMC elects to
sue for a money judgment, which it has elected to do in this case.

The By-Laws contain language concerning attorney’s fees that is virtually
identical to therlanguage in the Plan:

The Club shall have a lien against each membership for any
unpaid assessments, fees, annual dues or other charges made by
that member of the Club, which lien shall also accrue reasonable
attorneys’ fees incurred by the Club incident to the collection of
such annual dues or other charges, or enforcement of such lien,
whether or not legal proceedings are initiated. The lien may, but
need not, be recorded among the public records of Beaufort
County, South Carolina, by tiling a claim therein which states the
name of the member, the number of the membership and the
amount claimed to be due, and said lien shall continue in effect
until all sums secured by the lien, together with all costs incurred in
recording and énforcing said lien, shall have been paid. Such claims
of lien may be signed by an officer of the Club. Upon full payment,
the member making payment shall be entitled to be reinstated as a
member in good standing of the Club and all such liens may be
foreclosed by the Club, in any action at law or in equity, with or
without five (5) days prior written notice of the intended
toreclosure, as may be deemed appropriate by the Club. The Club
may also, at its option, sue to recover a money judgment for
unpaid annual dues or other charges without thereby waiving the
lien securing the same. Any other liens placed against such equity -
membership shall be junior to Club's lien.
§ -
See CIMC By-Laws dated March 2009, Art. XL, p. 8, at Exhibit 2 (emphasis

added). Like the Plan, the By-Laws provide that attorney’s fees are recoverable
only in the event that CIMC elects to foreclose its lien on the membership. Like
the Plan, the By-Laws are silent as to the recovery of attorney’s fees in the event

that CIMC elects to sue for a money judgment.
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Finally, the Rules contain the following provisions concerning attorney’s
fees:
In accordance with the By-Laws, the Club shall have a lien against
cach membership for any unpaid dues or other charges made by
that member of the Club, which lien shall also accrue reasonable
attorneys’ fees incurred by the Club incident to the collection of
such dues or other charges, or enforcement of such lien, whether or
not legal proceedings are initiated. Any other liens placed against
such equity membership shall be junior to Club's lien.
If the Club commences any legal action to collect any amount
owed, or to enforce any liability of a member to the Club, the
member shall also be liable for all costs and expenses of the legal
action and reasonable attorneys’ fees required in connection with
appellate proceedings.
See CIMC General Club Rules dated Feb., 23, 2009, §§ 13.3.4 and 13.3.5, p- 14 at
Exhibit 3 (emphasis added). Under the Rules, the Club can only recover
attorney’s fees incurred in connection with any “appellate proceedings” when it
elects to sue for a money judgment.

LEGAL STANDARD

Sui'nmary judgment is appropriate where there is no genuine issue of
material fact and it is clear the moving party is entitled to a judgment as a matter
of law. S.C. R. Civ. P. 56(c). “In determin?ng whether any triable issues of fact
exist, the evidence and all inferences which can be reasonably drawn from the
evidence must be viewed in the light most favorable to the nonmoving party.”
Hancock v. Mid-S. Mgmit. Co., Inc., 381 S.C. 326, 329-30, 673 S.E.2d 801, 802 (2009).
In cases such as this, “the non-moving party is only required to submit a mere
scintilla of evidence in order to withstand a motion for summary judgment.”

ld. (emphasis added).
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7 ~

ARGUMENT

In this action for a money judgment, CIMC has no right to recover its

attorneys’ fees from Mr. and Mrs. Martin. “In South Carolina, the authority to

award attorneys’ fees can come only from a statute or be provided for in the

language of a contract.” Seabrook Isirmd Prop. Owners' Ass'n v. Berger, 365 S.C. 234,
238-39, 616 S.E.2d 431, 434 (Ct. App. 20(55). “There is no common law right to
recover attorney’s fees.” /d.

CIMC has not, to date, claimed a statutory source of authority for
recovering its attorneys’ fees. Further, CIMC has not presented evidence that the
Decl_ération entitles it to attorneys’ fees.

CIMC appears to rely solely on the terms of the Plan, the By;La ws, and the

Rules as a contractual source of authority for its claim for attorney’s fees. “When

a contract is unambiguous, clear, and explicit, it must be construed according to

the terms the parties have used, to be taken and understood in their plain,
ordinary, and popular sense.” Friarsgate, Inc. v. First Fed. Sav. & Loan Ass'n of S.
Carolina, 317 S.C. 452, 457, 454 S.E.2d 901, 905 (Ct. App. 19§5). “[A] court will
construe any doubts and ambiguities in an agreement against the draf‘ter of the
agreement.” CoastalStates Bank v. Hanover Homnes of S. Carolina, LLC, 408 S.C. 510,
519,759 S.E.2d 152, 157 (Ct. App. 2014).

The plain terrﬁs of the applicable Plan and the By-Laws only entitle CIMC
to attorney’s fees in the event that it elects to foreclose its lien for unpaid
as.;essments against a membership. Heré, CIMC elected to sue Mr. and Mrs.

Martin for a money judgment instead, in which case the Plan and the By-Laws
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do not provide for the recovery of attorney’s feef;. The Rules only entitle CIMC to
recover attorney’s fees “in connection with appellate proceedings,” which is not
the case here.

CIMC's primary citations to the by-laws and other documents are
generalized statements about thé board’s authority to interpret the by-laws; those
general statements do not allow the board to disregard clear Ibimitations in the
documents that limit attorney’s fees to situations when CIMC attempts to recover
on a lien. CIMC’s argument to the contrary effectively demands that it be

allowed to ignore specific provisions in the documents, and to improperly revise

the rules mid-litigation. At the least, a genuine issue of material fact exists as to

|

whether later-enacted versions of CIMC’s Rules (i) were properly enacted, (ii)
override other documents such as the by-laws, etc., and (iil) are appropriate

authority for CIMC to attempt to foist attorney’s fees on the Martins and others.

~
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CONCLUSION

For the foregoing reasons, CIMC’s motion for summary judgment as to

attorneys’ fees should be denied. . -
Respectfully submitted,

FORD WALLACE THOMSON LLC

lan S. Ford {
lan.Ford@FordWallace.com
Neil D. Thomson
Neil. Thomson@FordWallace.com
715 King Street
Charleston, South Carolina 29403
(843) 277-2011
www.FordWallace.com
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The undersigned certifies that on November ) E, 2014, this document was
served by electronic mail and/ or first class mail on all attorneys of record.

~

FORD WALLACE THOMSON LLC

At D. 74'/;\,m
N

Martin ROA 269



EXHIBITS TO
SUPPLEMENTAL BRIEF IN OPPOSITION TO PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT DEMANDING ATTORNEYS' FEES

Exhibit 1: The Callawassie Island Members Club Plan for the Offering of
Memberships, amended as of Feb. 2, 2012

Exhibit 2: CIMC By-Laws dated March 2009

Exhibit 3: CIMC General Club Rules dated Feb. 23, 2009
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THE CALLAWASSIE ISLAND MEMBERS CLUB

PLAN FOR THE OFFERING OF MEMBERSHIPS
Amended as of September 1, 2007,

1.0 GENERAL DESCRIPTION OF THE PLAN FOR THE OFFERING OF
MEMBERSHIPS

1.1 PURPOSE OF THE PLAN FOR THE OFFERING OF MEMBERSHIPS

‘The Callawassie island Members Club, inc., a South Carolina non-stock and non-profit corporation
(the "Club”) owns and operates' the golf, tennis, swimming and social facilities on Callawassie
Island, South Carolina for the use, recreation and enjoyment of its members. The Board of
Directors of the Club has adopted this Plan for the Offering of Memberships (the "Plan") as
“mandated by Article X of the By-Laws, and along with the Articles of Incorporation of The
Callawassie Island Members Club, Inc., the current By-Laws of The Callawassie Island Members
Club, Inc. (the ‘By-Laws"), the current General Club Rules of The Callawassie Island Members
Club, Inc., and the Club Purchase Agreement between Callawassie Island Company L.P. (the
“Partnership”), The Callawassie Island Club, Inc., and The Callawassie Island Members Club, inc.
dated October 26, 1999, as amended {the “Club Purchase Agreement”), offer persons the
opportunity to acquire an Equity Membership (as defined below) at the Club. -

1.2 DESCRIPTION OF THE CLUB FACILITIES

The facilities currently owned by the Club (the "Club ~acilities") that are available for use inciude
the following: :

. a 27-hole championship golf course designed by Tom Fazio:
. a driving range and practice green;
. 6 tennis courts:

. a clubhouse facility, which inciudes lockar rooms, a golf shop, tennis shop, a fithess )
center, a dining room, a bar, a snack shop, club rooms, and administrative offices: -

. a swimming pool and deck area, located adjacent to the clubhouse;

. a river club, which is located on the Colleton River and includes a swimming
pool, bathhouse, club room, kitchen, barbecue area and boat dock;

. -auxiliary buﬂdings used for maintenance, equipment storage, and administration:
and
. parking facilities.

The Club may modify these facilities and provide such other facilities as it deems appropriate from
time to time.

artin ROA 274




1.3 GENERAL DESCRIPTION OF MEMBERSHIP CATEGORIES

The Ciub is currently offering two categories of Equity Membership known as Equity Golf
Memberships and Equity Social Memberships, and onz category of non-equity membership known
as Non-Equity Associate Memberships as further described in Section 2.3.4.

The Club has previously issued Spring Island Non-Equity Social Memberships and Spring Island
Founder Memberships. Although these memberships are not currently being offered by the Ciub,
the rights and privileges of these members are described herein.

The Equity Golf Memberships and Equity Social Memberships are sometimes hereinafter
collectively referred to as an “Equity Membership” or as “Equity Memberships.” A person who
obtains an Equity Golf Membership is sometimes hereinafter referred to as an "Equity Golf
Member" and collectively as “Equity Golf Members”, a person who obtains an Equity Social
Membership is sometimes hereinafter referred to as an “Equity Social Member” and collectively as
"Equity Social Members®, a person who obtains an Equity Membership is sometimes hereinafter
referred to as an “Equity Member” and collectively as "Equity Members”, a person who obtains a
Non-Equity Associate Membership is sometimes hereinafter referred to as a “Non-Equity Associate
Member® and collectively as “Non-Equity Associate Members”, a person who has obtained a
Spring Island Founder Membership is sometimes hereinafter referred to as a “Spring Island
Founder Member” and collectively as “Spring Island Founder Members”, and a person who has
obtained a Spring Island Non-Equity Social Memberstip is sometimes hereinafter referred to as a
"Spring Island Non-Equity Social Member” and collectively as “Spring Island Non-Equity Social
Members.”

1.4 OWNERS OF RESIDENTIAL UNITS OR LOTS ON CALLAWASSIE ISLAND MUST OBTAIN
AN EQUITY MEMBERSHIP

The owner of a residential unit or lot on Callawassie Island must obtain an Equity Membership and
pay the required membership contribution and all applicable dues, fees and other Charges (as
defined heréin) associated with his/her membership until the closing of the sale or other transfer of
his/her residential unit or lot to another owner as further described herein.

~

2.0 MEMBERSHIPS IN THE CLUB
2.1 IN GENERAL
2.1.1 DESCRIPTION OF MEMBERSHIPS

Two categories of Equity Membership are currently available at the Club: Equity Golf- Membership
and Equity Social Membership. Each Equity Membership represents an ownership interest in the
Club and entitles the Equity Member to vote on various club matters, including the election of the
Board of Directors. Each Equity Golf Membership and Spring Island Founder Membership entitles
the member to five votes and each Equity Social Membership entitles the member to two votes

The Non-Equity Associate Memberships do not entitle the member to any ownership interest or
voting privileges, but do allow the use of certain facilities provided at the Club upon payment of
applicable dues, fees and other Charges.
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2.1.2 NUMBER OF MEMBERSHIPS AVAILABLE AT THE CLUB
The total number of memberships permitted to be issued in each category is limited as follows.

CATEGORY MEMBERSHIP LIMITS

> Equity Golf Membership and Non-Equity Associate Golf Membership 585
Equity Social Membership : 255

Since resigned Spring Island Founder Memberships are placed on the same waiting list for
reissuance by the Club on the same basis as Equity Golf Memberships and are reissued by the
Club as an Equity Golf Membership, the Club reserves the right to increase the total number of
Equity Golf Memberships to accommodate all existing Spring Island Founder Memberships. As of

the date of this amended Plan for the Offering of Memberships there are two existing Spring Island
Founder Memberships at the Club.

2.2 ELIGIBILITY
2.21 ELIGIBILITY FOR MEMBERSHIPS

The Club currently offers Equity Memberships to persons who own residential units or lots on
Callawassie Island and to such other persons as the Club determines appropriate from time to
time, who are approved for membership. :

The Club is currently offering Non-Equity Associate Memberships to persons who do not own a
residential unit or lot on Callawassie Island. :

2.2.2 EXISTING PROPERTY OWNERS ON CALLAWASSIE ISLAND WHO ARE NOT EQUITY
MEMBERS MAY ACQUIRE AN EQUITY MEMBERSHIP ONLY IF AVAILABLE AND
UPON PAYMENT OF APPLICABLE FEES

Persons who owned residential units or lots on Callawassie Island prior to December, 2001 who
are not Equity Members are permitted to acquire an Equity Membership only if the desired
category of Equity Membership is available, upon application and approval, and payment of the
applicable membership contribution, dues, fees and other Charges. :

2.2.3 PURCHASERS OF RESIDENTIAL UNITS OR LOTS ON CALLAWASSIE ISLAND AFTER
DECEMBER 1, 2001, MUST OBTAIN AN EQUITY M_EMBERSHIP

In accordance with the Amended And Restated General Declaration For Callawassie Island And
Provisions For The Callawassie Island Property Owners Association, Inc. Of December 1, 2001
(the “Declaration”) an owner, co-owner or entity that acquires title to a residential unit or lot on
Callawassie Island after December 1, 2001, is required to obtain an available Equity Membership
at the Club and pay the applicable membership contribution, dues, fees and other Charges
associated with such membership. Such owner shall be required to maintain an Equity
Membership at the Club in good standing for each residential unit or lot acquired on Callawassie
Island after said date for as long as such person or entity owns the subject property. Any such

; owner of a residential unit or lot on Callawassie Island shall not be exempt from the obligation to
obtain an Equity Membership by non-use of the facilities.
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2.3 MEMBERSHIP PRIVILEGES

2.3.1 MEMBERSHIP PRIVILEGES AT THE CLUB

permitted to use the Club Facilities in accordance with the member's category of membership, the
applicable dues category and the General Club Rules as long as the member remains a member in
good standing. Any suspension or expulsion of a member shall result in the loss of all membership
privileges including the right to vote. Upon approvali, payment of the applicablé membership
contribution and the applicable dues, fees and other Charges and compliance with the General
Club Rules established by the Club, members obtain tre following use privileges.

2.3.2 EQUITY GOLF MEMBERSHIP PRIVILEGES

2.3.3 EQUITY SOCIAL MEMBERSHIP PRIVILEGES

Equity Social Members are permitted to use all of the Club Facilities Oon & space available basis
upon payment of the applicable membership contribution, dues, fees and other Charges (including
food and beverage minimums). Equity Social Members will be entitled to play goif one time per
month during the golfing season and two times per month during the non-golf season as defined in

2.3;4 NON-EQUITY ASSOCIATE MEMBERSHIP PRIVILEGES

In order to promote the sale of residential units and lots on Callawassie Island and to introduce the
Club to prospective members, the Club may offer Non-Equity Associate Memberships on an
annual basis, or for such other time period as approved by the Board of Directors of the Club. Non-
Equity Associate Memberships are only available to persons who do not own a residential unit or
lot on Callawassie Island. The rights and privileges of Non-Equity Associate Members will be
determined by the Club from time to time. Non-Equity Associate Members shall not have any
ownership interest in the Club or the Club Facilities, shall not have any voting privileges, and shall
not be subject to any operating assessments or capital assessments. Non-Equity Associate
Members must pay a one-time non-refundable membership contribution and an annual non-
refundable renewal fee established by the Club from time to time. Non-Equity Associate
Memberships are subject to renewal each membership year in the sole discretion of the Club. and
therefore, the Club will determine whether Non-Equity Associate Memberships (and how many) will
be available prior to the beginning of each membership year. :
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If the Club determines that Non-Equity Associate Memberships will not be renewed, then the Club
shall recall and terminate (without refund of any amounts) each such membership at the end of the
membership year, as necessary, on a first-issued, last-recalled basis.

The Club currently offers a Non-Equity Associate Golf Membership and a Non-Equity Associate
Social Membership on the following terms and conditions. ' :

Non-Equity Associate Golf Memberships. Non-Equity Associate Golf Members are permitted to
use all of the Club Facilities on a space available basis upon payment of the applicable non-
refundable membership contribution, dues, fees and other Charges (including food and beverage
minimums). Non-Equity Associate Golf Members will be entitled to reserve tee times and tennis

be required to pay golf cart fees or trail pass fees for use of the golf course. Non-Equity Associate
Goif Members using the golf facilities shall abide by the published Golf Rules and Guidelines.

At the beginning of each 'membership year, the total number of permitted Non-Equity Associate
Golf Memberships will be limited to the difference between five hundred ninety-five (595) and the
number of issued Equity Golf Memberships.

Non‘-Equity Associate Social Memberships. Non-Equity Associate Social Members are currently
available only to residents on Callawassie Island who do not own a residential unit or lot on

Member and golf cart fees or trail pass fees for use of the golf course. Non-Equity Associate Social
Members using the golf facilities shall abide by the published Golf Rules and Guidelines:.

2.3.5 SPRING ISLAND NON-EQUITY SOCIAL MEMBERSHIP PRIVILEGES

Spring Island Non-Equity Social Memberships are no longer offered. Existing Spring Island Non-
Equity Social Members are permitted to use all of the Club Facilities on a space available basis
upon payment of the applicable dues, fees and other Charges (including food and beverage
minimums). Spring Island Non-Equity Social Members will be entitled to play golf one time per
month during the golfing season and two times per month during the non-golf season as defined in
the General Club Rules. Spring Island Non-Equity Social Members wiil not be required to pay court

guests of an Equity Golf Member and golf cart fees or trail pass fees for use of the golf course.
Spring Island Non-Equity Social Members using the gcif facilities shall abide by the published Golf
Rules and Guidelines.

Spring Island Non-Equity Social Members shall pay the same dues, fees and other Charges
(including food and beverage minimums) as an Equity Social Member. However, Spring Island
Non-Equity Social Members shall not have any ownership interest in the Club or the Club Facilities,
shall not have any voting privileges, and shall not be subject to any capital assessments. The
Spring Island Non-Equity Social Membership shall terminate (without refund of any amounts) upon
the occurrence of the earlier of- (i) death of the member, (i) resignation of the membership, or (iii)
the sale or other transfer of the member’s residential uriit or lot on Spring Island. ‘
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2.3.6 SPRING ISLAND FOUNDER MEMBERSHIP PRIVILEGES

Spring Island Founder Memberships are no longer offered. Existing Spring Island Founder
Members are permitted to use all of the Club Facilities on a space available basis upon payment of
the applicable dues, fees and other.Charges (including food and beverage minimums).

Spring Island Founder Members will be entitled to reserve tee times and tennis court times in
accordance with the rules then in effect and will not be required to pay any greens fees or court
fees for use of the golf and tennis facilities. Spring Island Founder Members will be required to pay
golf cart fees or trail pass fees for use of the golf course. Spring Island Founder Members using the
golf facilities shall abide by the published Golf Rules and Guidelines.

Spring Island Founder Members shall pay the same dues, fees and other Charges (including food
and beverage minimums) and assessments as an Equity Golif Member.

2.3.7 THE CLUB MAY CHANGE PLAYING PRIVILEGES

In order to provide the utmost playing pleasure for all members, the Club reserves the right to
establish different rules governing access, sign-up privileges and starting times with respect to the
golf, tennis and other recreational facilities provided at the Club.

2.3.8 FAMILY PRIVILEGES

An Equity Member's immediate family may use the Club Facilities' in accordance with the member’s
category of membership as provided in the General Club Rules. For purposes of this section,
‘immediate family” is defined as the individual member and not more than one other adult who is a
full-time resident of the member's residential unit and the member's unmarried children under
twenty-five years of age who are either full-time residents of the member's residential unit or
attending school on a full-time basis.

2.3.9 GUEST PR]VILEGES

An Equity Member may have guests use the Club Facilities in accordance with the member's
category of membership and the General Club Rules and payment of applicable guest fees. The
Club may limit the number of times any particular individual guest may use the Club Facilities or
any particular facility provided at the Ciub during a specific period of time and limit the number of
guests a member may sponsor at any particular time. The sponsoring member will be responsible
for ail fees and other Charges incurred by his/her gues:s and for the deportment of his/her guests.

2.3.10 EQUITY MEMBERS MAY DESIGNATE'A‘RESIDENT IN THEIR RESIDENTIAL UNIT ON
CALLAWASSIE ISLAND AS A USER OF THEIR MEMBERSHIP PRIVILEGES

Subject to the General Club Rules, an Equity Member who is not residing in his/her residential unit
located on Callawassie Island may designate a bona fide resident of such residential unit as the
beneficial user of his/her Equity Membership. The designation of a bona fide resident as the
beneficial user of an Equity Member's membership must be made in advance and in writing to the
Club. During the period that a resident is designated as the beneficial user of the membership, the
Equity Member shall not be entitled to use the membership but shall remain obligated for all dues,
fees and other Charges {including assessments) associated with his/her Equity Membership. The
Equity Member shall be responsible for all fees and other Charges incurred by the beneficial user
and for the deportment of the beneficial user. '
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2.3.11 EQUITY SOCIAL MEMBERS MAY HAVE THE OPPORTUNITY TO UPGRADE TO AN
EQUITY GOLF MEMBERSHIP

An Equity Social Member who desires to upgrade to an available Equity Golf Membership shail
resign his/her Equity Social Membership and acquire the Equity Golf Membership by paying the
then-current membership contribution for an Equity Golf Membership in full. The Equity Social
Membership shail be placed on the waiting list to be reissued by the Club. The Club shall reissue
the resigned Equity Social Membership on the same basis as any other resigned Equity Social
Membership placed on the waiting list and upon reissuance by the Club, shall refund to the

The downgrade of an Equity Golf Membership to an Equity Social Membersh.ip is not permitted.

2.3.12 GOLF AND SOCIAL MEMBERSHIP EXCHANGES

Equity Social Members who are paying resident dues (as described below) may exchange their
respective memberships permanently or membership privileges temporarily in accordance with this
‘section. A permanent exchange shall be deemed a membership sale subject to transfer fees as

Membership on a temporary basis for no more than two (2) years unless the Equity Social Member

has previously been an Equity Golf Member who has paid resident golf dues for at least five (5)
years.

Exchanging members shall submit such application forms as may be required by the Club and
shall pay the dues for the membership being acquired for the membership year in which the




3.0 MEMBERSHIP ADMISSION
3.1 APPLICATION FOR MEMBERSHIP

Each person who desires to acquire a membership in the Club must submit to the Club
Membership Office a completed and signed Application for Membership, a Membership Agreement
and any required membership contribution by check made payable to “The Callawassie Island
Members Club, Inc.” The required membership contribution to be paid for a membership shall be
the membership contribution charged on the date the applicant submits the Application for
Membership to the Club.

The membership contribution required for a membership shall change from time to time. and
therefore, the membership contribution required for a membership in the future may be higher or
lower than the membership contribution currently in effect.

3.2 REVIEW OF APPLICATION FOR MEMBERSHIF’ (Exclusive of Property Sale Related
Membership Transfers Described In Section 3.3)

Pricr to the initial sale of all five hundred ninety-five (595) Equity Golf Memberships in the Club. the
Partnership shall have the exclusive right to determine the qualifications of a membership
candidate. Following the initial sale of all five hundred ninety-five (595) Equity Golf Memberships in
the Club, the Board of Directors of the Club will exercise sole authority to determine the
qualifications of a membership candidate.

Subject to the above, upon receipt of the Application for Membership, the Membership Agreement
and the required membership contribution, the Partnership or the Club (as the case may be) will
determine within thirty (30) days after receipt of the Application for Membership, Membership
Agreement and the required membership contribution whether the candidate has satisfied the
conditions of membership. If the candidate has satisfied the conditions of membership, the
candidate will be notified in writing that his/her application has been acted upon favorably. If the
candidate has not satisfied the requirements of membership, the candidate will be notified that the
application has not been acted upon favorably and any membership contribution previously paid by
such applicant shall be returned, without interest, :

(a) The membership process will be confidential. The identity of any applicant and any information
gathered in the evaluation process wili not be disclosed unti posting for acceptance. Records of al|
membership deliberations will be considered, and retained as, confidential If an application is not

(b) A majority vote of the members of the Board of Directors of the Club against any applicant shali
constitute disapproval.

.3.3 MEMBERSHIP APPLICATIONS ASSOCIATED WITH PROPERTY TRANSFERS OR
SALES

All membership applications that are directly associated with the transfer or sale of a residentiaj
unit or lot on Callawassie [sland shall be evaluated by either the Partnership or the Club (as the
Case may be) based solely on the ability of the applicant to fulfill the financial requirements of
membership at the Club.
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3.4 EQUITY MEMBERSHIP CERTIFICATES

(b) Membership certificates are not redeemable or transferable, except as specifically provided in
this Plan and then only through the Treasurer of the Club. Whenever any person shall cease to be

the redemption, cancellation, purchase or reissuance of the membership certificate of such Equity
Member in accordance with, and in the manner prescribed by, this Plan and the By-Laws.

4.0 INITIAL SALE MEMBERSHIP CONTRIBUTION
4.1 MEMBERSHIP CONTRIBUTIONS PAID TO THE PARTNERSHIP

The Partnership will receive all proceeds from the initial sale of all Equity Memberships. All
membership contributions received or to be received by the Club from the initial sale of all of the

a non-refundable purchase payment. All such payments shall be utilized by the Partnership in any
manner that the Partnership, in its sole and absolute discretion, determines appropriate. -

4.2 UNISSUED EQUITY MEMBERSHIPS

The Partnership shall sell all of the unissued Equity Memberships and the Club shall cooperate
with the Partnership in good faith to assist with the sale of these unissued Equity Memberships.

In consideration for the ongoing obligation of the Partnership to pay dues vas herein provided, the
Partnership will be entitled to vote on any Equity Membership it is hoiding for initial sale.

4.3 AMOUNT OF REQUIRED MEMBERSHIP CONTRIBUTION

Prior to the initial sale of all five hundred ninety-five (595) Equity Golf Memberships permitted to be
issued at the Ciub, the Partnership shall establish, from time to time, the required membership
contribution for Equity Memberships (inciuding any resigned memberships). All golf and social

memberships sold by the Partnership or the Club shall include an obligation to pay full membership
dues, fees and assessments. After the initial sale of all five hundred ninety-five (595) Equity Golf
Memberships permitted to be issued at the Club, the Board of Directors of the Club shall estabiish
the required membership contribution. '

10
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5.0 TRANSFER OF MEMBERSHIPS
5.1 MEMBERSHIPS ARE NOT TRANSFERABLE DIRECTLY TO ANOTHER MEMBER

Members may not sell, transfer or otherwise assign their membership directly to any third party.
Any attempt to sell, transfer or otherwise assign a membership, either voluntarily, involuntarily or by
operation of law, which is not in accordance with this Plan and the By-Laws shall be null and void
and be of no force and effect, and shall not confer any membership rights or other privileges upon
any such purchaser, transferee or assignee to use the Club Facilities.

5.2 MEMBERSHIP TRANSFERS

A membership may only be transferred to the Club. An Equity Member who owns a residential unit
or lot on Callawassie Island may arrange for the Club to reissue his/her resigned Equity Golf
Membership or Equity Social Membership to the successor owner of his/her residential unit or lot
on Callawassie Island provided such Successor owner is approved for membership.

53 EQUITY MEMBERS WHO PURCHASED RESIDENTIAL UNITS OR LOTS ON
CALLAWASSIE ISLAND AFTER DECEMBER 1, 2001 MAY NOT RESIGN
MEMBERSHIP PRIVILEGES

Island must maintain an Equity Membership in good standing and pay the required dues, fees and
other Charges to the Club for such Equity Membership until such member ceases to be an owner
of a residential unit or lot on Callawassie Island.

54 RESALE OF MEMBERSHIP TO SUCCESSOR OWNER OF RESIDENTIAL UNIT ORLOT
ON CALLAWASSIE ISLAND ' :

(a) The member shall submit his/her resignation in writing stating that he/she is transferring
his/her residential unit or lot on Callawassie Isiand and that the resignation shall become
effective following the closing of title and the acceptance of the successor owner of his/her
residential unit or lot by the Club. ' :

(b) The successor owner of the residential unit or lot must submit to the Club a signed and
completed Application for Membership, a Membership Agreement and the required
membership contribution.

(c) The resigning member shall deliver to the Secretary of the Club the membership
certificate for the resigned membership together with an assignment thereof, properly
endorsed by the resigning member.

(d) The membership contribution to be paid to the Club by the successor owner for his/her
membership shall be the amount of the membership contribution in effect on the date the
resigned membership is acquired. After the successor owner becomes an Equity Member
and upon receipt of his/her membership contribution, the Club shall promptly remit the
amount due to the resigned member as provided pursuant to Section 5.6. As soon as
practicable thereafter, the Secretary of the Club shall cancel the membership certificate of
the resigned member and issue a new membership certificate to the successor owner.

11
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5.5 REISSUANCE OF ‘RESIGNED EQUITY MEMBERSHIPS

The resigned Equity Membership of any member thai is not reissued to the successor owner of
his/her residential unit or lot on Callawassie Island in accordance with Section 5.4 and the resigned
Equity Membership of any member who does not own a residential unit or lot on Callawassie
Island, shall, subject to the Club's and the Partnership's right of first refusal, be placed on the
waiting list to be reissued by the Club on a first-listed, first-reissued basis in accordance with the
following procedure. . ' '

“(a) Prior to the issuance of all of the Equity Memberships permitted to be issued in the
member's category of membership, every fourth Equity Membership issued in that category
will be an Equity Membership from the waiting list for that category. The other three Equity
Memberships will be issued from the Partnership's unissued Equity Memberships. '

(b) After the issuance of all of the Equity Memberships permitted to be issued in the
member's category of membership, every Equity Membership issued in that category will be
an Equity Membership from the waiting list for that category. '

Spring Island Founder Members may resign their memberships on the same basis as Equity Golf
Members. Spring Island Founder Memberships that have been resigned shall be placed on the

Membership. Upon reissuance of a resigned Spring Island Founder Membership as an Equity Golf
Membership by the Club, then the resigned Spring Island Founder Member shall bé paid an
amount determined pursuant to Section 5.6. .

5.6 REPAYMENT OF MEMBERSHIP CONTRIBUTION

For memberships purchased before March 15, 2006, Equity Members and Spring Island Founder
Members in good standing will be entitled to receive upon the reissuance of their resigned
memberships (either pursuant to Section 5 4 or Section 5.5) an amount equal to the greater of: (a)
the membership contribution which the resigned member previously paid for his/her membership.
or (b) eighty percent (80%) of the membership contribution paid by the successor owner of the
resigned member's Equity Membership. ’

For Equity Memberships purchased after March 14, 2006, Equity Members in good standing will be
entitled to receive upon the reissuance of their resigned Equity Memberships (either pursuant to
Section 5.4 or Section 5.5) an amount equal to eighty percent (80%) of the membership
contribution paid by the successor owner of the resigned member's Equity Membership.

The Club is entitled to deduct from the amount to be paid to a resigned member any amount
(including dues, fees, assessments, other Charges and membership contributions) that such
resigned member owes to the Club.

5.7 PORTION OF MEMBERSHIP CONTRIBUTION RETAINED BY CLUB

All proceeds from the reissuance (resale) of an Equity Membership in excess of the amount
refunded to the resigning member in accordance with Section 5.6 shall be retained by the Club,
and deposited in a Club Fund. The Board of Directors of the Club will direct the investment of the
Club Fund. The Club Fund may be used to fund any operating deficits, capital replacement reserve
and any capital additions, repairs or improvements to the Club Facilities, or in such other manner
as the Board of Directors of the Club determines appropriate.

12
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5.8 RESALE OF MEMBERSHIP OF RESIGNING MEMBER SELLING HIS/HER
RESIDENTIAL UNIT OR LOT ON CALLAWASSIE ISLAND TO ANOTHER MEMBER

A resigning Equity Member who sells his/her residentiz! unit or lot on Callawassie Island to another
Equity Member who desires to retain his/her Equity Membership and such purchaser has sold
his/her residential unit or lot on Callawassie Island to a non-member/third party, then the resigning
member may arrange for the Club to reissue his’her Equity Membership to such non-member/third
party. However, the three (3) transactions (both residential units or lots and the reissuance of the
Equity Membership) must have simultaneous closing dates. The reissuance of an Equity
Membership to the non-member/third party shall be ccnsidered a resale of an Equity Membership
in accordance with Sections 5.4 and 9.6, and shall be subject to all of the requirements as set forth
therein.

5.9 TRANSFER UPON DEATH OF A MEMBER

Upon the death of an Equity Member or Spring Islancd Founder Member in good standing who is
survived by a spouse, the deceased member's membership will automatically pass to the surviving

this section. !f the deceased Equity Member is not survived by a spouse, then the legatee or heir of
the Equity Membership may acquire the deceased member's Equity Membership without payment
of any new membership contribution. if the legatee or heir desires to acquire the Equity
Membership, the legatee or heir must apply for the membership within one hundred twenty (120)
days after hisfher right to the Equity Membership has been determined and pay to the Club all
dues, fees and other Charges from the date of the member's death to the date of the application. if
the legatee or heir does not apply for the Equity Membership within one hundred twenty (120) days
after acquiring the right to the Equity Membership, then the Equity Membership will be deemed to
have been resigned and will be reissued by the Club in the same manner as any other resigned
Equity Membership. Upon the reissuance of such Equity Membership, the estate of the deceased
member will be paid the amount of the membership contribution which would otherwise have been
payable to the deceased member in accordance with Section 5.6 less all dues, fees and other
Charges associated with the Equity Membership that are owed to the Club. In any event, the
spouse, legatee/heir and/or estate of the deceased member shall be responsible for payment of all
dues, fees and other Charges associated with the deceased member's Equity Membership from
the date of the member's death until such time as the ceceased member's residential unit or lot on
Callawassie lIsland is transferred to another owner and such owner acquires an Equity
Membership.

Upon the death of all other non-equity members, the membership is not transferable.

The Club reserves the right, in itls sole discretion, to establish such other rules as may be
necessary in connection with the transfer of a membership upon the death of a member and may
require the execution of such forms as may be deemed necessary by the Club from time to time.

5.10 SEPARATION OR DIVORCE OF MEMBERS

In the event of the divorce or legal separation of an Equity Member or Spring Island Founder
Member in good standing, the Equity Membership shall belong to the party designated by
agreement of the member and the member's Spouse or as designated by final court order,
provided, however, that in order for the Equity Membership to be transferred to the spouse, the
Spouse must satisfy all membership eligibility requirements. Both of the divorced or legally
separated persons must give written notice to the Club designating the person who is entitled to
the rights and privileges of the Equity Membership within five (5) days after the divorce or legal
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separation is final. Until written notice has been provided to the Club, both spouses will be
responsible for the payment of all dues, fees and other Charges associated with the membership.
A spouse who does not retain or acquire the Equity Membership shall no longer be permitted to
use the Club Facilities upon the entry of a separation or final divorce order. The Club will not be

involved in any dispute, and reserves the right to suspend any and all membership privileges in the

In the event of the divorce or legal separation of all cther non-equity members in good standing,
the mernbership is not transferable.

The Club reserves the right, in its sole discretion, to establish such other rules as may be
necessary in connection with the transfer of a membership upon the divorce or legal separation of
a member and may require the execution of such forms as may be deemed necessary by the Club
from time to time.

5.11 PAYMENT OF DUES AND OTHER CHARGES BY RESIGNING MEMBERS

An Equity Member who is on the waiting list to sell his/her membership will be obligated to continue
to pay to the Club all dues, fees and other Charges associated with his/her membership until
his/her Equity Membership is reissued by the Club. Any unpaid dues, fees and other Charges plus
interest accrued under the then prevailing terms of the General Club Rules will be deducted from
the amount to be paid to the resigned member uporn the reissuance of his/her resigned Equity
Membership. A resigned member will be entitled to use the Club Facilities so long as the resigned
member is obligated and continues to pay all dues, fees and other Charges associated with the
resigned Equity Membership. i C

5.12 DUES, FEES AND CHARGES PRORATED UPON REISSUANCE OF RESIGNED EQUITY
MEMBERSHIP

If a resigned Equity Membership is reissued by the Club during a membership year, the resigned
Equity Member will be entitled to receive a refund of all dues and other Charges paid in advance
for the remainder of the membership year.

5.13 NON-EQUITY ASSOCIATE MEMBERS AND SFRING ISLAND NON-EQUITY SOCIAL
MEMBERS ARE NOT ENTITLED TO A REFUND OF ANY AMOUNT UPON
RESIGNATION OF MEMBERSHIP PRIVILEGES

Non-Equity Associate Memberships and Spring Island Non-Equity Social Memberships are not
transferable and shall terminate upon resignation of membership privileges. Non-Equity Associate
Members and Spring Island Non-Equity Social Members are not entitled to a refund of any
amounts whatsoever (j.e., membership contribution, dues, fees and other Charges) previously paid
for membership upon the resignation or other termination of membership.

14
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6.0 DUES, FEES, CHARGES AND LIENS
6.1 SETTING OF DUES, FEES AND CHARGES

Members are and wili continue to be the primary source of operating and capital funds for the Club.
The Board of Directors of the Club will, from time to time, determine the dues, fees and other
Charges (including any food and beverage minimums! for each category of membership. Alt dues
will be payable in advance, on or before the first day of each month during the membership year,
unless otherwise determined by the Club.

The timely payment of dues, fees, food and beverage minimums, assessments, charges, state
taxes, service charges and other charges that the Club may estabiish from time to time
(collectively, the “Charges”) is required to obtain and maintain membership privileges at the Club.

6.2 RESIDENT DUES AND NONRESIDENT DUES

Resident and nonresident dues categories are currently available for Equity Golf Memberships.
Each Equity Golf Member who owns a completed residential unit on Callawassie Island or who
resides for three (3) or more months during any membership year in Beaufort or Jasper Counties,
South Carolina, or Chatham County, Georgia, will be considered to be a "resident" and will be
required to pay resident dues. All other Equity Golf Members shall pay nonresident dues. It is the
responsibility of Equity Golf Members to inform the Club immediately upon a change in resident
status. ’ .

The Club does not currently offer a nonresident dues category for Equity Social Memberships and
therefore, all Equity Social Members shall pay resident dues. However, those existing Equity Social
Members that qualified for nonresident dues status prior to July 1, 2005, shall be grandfathered

and be permitted to continue to pay nonresident dues established by the Club.

6.3 SURVIVING SPOUSE MAY ELECT TO PAY LESS DUES

The Club allows a limited number of persons whose spouse was a resident Equity Golf Member in
good standing at the time of his/her death to elect Surviving Spouse Privileges as described
herein. A surviving spouse who elects Surviving Spouse Privileges, shall be permitted to use all of
the Club Facilities except the golf course and golf practice facilities on a space available basis
upon payment of the applicable dues, fees and other Charges. Such surviving spouse will be
entitled to reserve tennis court times in accordance with rules then in effect and will not be required
to pay any court fees for use of the tennis facilities. At the beginning of each membership year
each such surviving spouse is entitled to receive a maximum of twelve (12) vouchers entitling
immediate family members to play golf without payment of any greens fee or golf cart fee. -
Vouchers must be used during the year of issuance and cannot be carried over to another year.
Immediate family members when using the golf facilities shall abide by the published Golf Rules
and Guidelines. , . .

The surviving spouse shall pay dues equal to eighty percent (80%) of the dues charged to Equity
Golf Members who are paying resident dues and shall be subject to the same food and beverage
minimum that is charged to Equity Golf Members who are paying nonresident dues. All other fees
and assessments shall be the same as that paid by Equity Golf Members who are paying resident
dues. Should the surviving spouse become delinquent (as described in the General Club Rules)
the Surviving Spouse Privileges will be suspended and the obligation to pay resident dues will be
reinstated. ‘
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The cumulative amount of dues that are not paid by a surviving spouse who has elected Surviving
Spouse Privileges (i.e., the 20% difference) shall accrue and shall be deducted from the amount
that would otherwise be paid to the surviving SPouse upon resignation and reissuance of his/her
Equity Golf Membership by the Club in accordance with Section 5.6. All such dues amounts that
are deducted from the amount to be paid to the surviving spouse shall be retained by the Club.,

6.4 SENIOR DUES CATEGORY

The Club allows a limited number of eligible Equity Golf Members in good standing to elect Senior
Dues Status. In order to be eligible to elect Senior Dues Status, the member must have been an
Equity Golf Member who has paid resident dues and ramained in good standing for at least fifteen
(15) years and be at least seventy-five (75) years of age. If the member is married then his/her
Spouse must also be at least seventy-five (75) years of age. If an Equity Golf Member elects Senior
Dues Status, then he/she_shall be permitted to use all of the Club Facilities on a space available
basis upon payment of the applicable dues, fees and other Charges. Such members will be entitled
to reserve tee times and tennis court times in accordance with the rules then in effect and will not
be required to pay any greens fees or court fees for use of the golf and tennis facilities. Such
members will be required to pay golf cart fees or trail pass fees for use of the golf course.

If the Equity Golf Member who elects Senior Dues Status is not married, then at the beginning of
each membership year such member is entitled to receive a maximum of twelve (12) vouchers
entiting immediate family members to play golf without payment of any greens fee or golf cart fee.
Vouchers must be used during the year of issuance and cannot be carried over to another year.
Immediate family members when using the golf facilities shall abide by the published Golf Rules
and Guidelines.

The Equity Golf Member electing Senior Dues Status shall pay dues equal to eighty percent (80%)
of the dues charged to Equity Golf Members who are paying resident dues and shall be subject to
the same food and beverage minimum that is charged to Equity Golf Members who are paying
nonresident dues. All other fees and assessments shall be the same as that paid by Equity Goif
.Members who are paying resident dues. Should the member become delinquent (as described in

the General Club Rules) the Senior Dues Status will be suspended and the obligation to pay
resident dues will be reinstated.

The cumulative amount of dues that are not paid by a member who has elected Senior Dues
Status (i.e., the 20% difference) shall accrue and shall be deducted from the amount that would
otherwise be paid to the member upon resignation and reissuance of his/her Equity Golf
Membership by the Club in accordance with Section 5.6. All such dues amounts that are deducted
from the amount to be paid to the member shall be retained by the Club.

6.5 NUMBER OF PERSONS THAT CAN SELECT SURVIVING SPOUSE PRIVILEGES AND
SENIOR DUES STATUS AT ANY ONE TIME

The maximum number of Equity Golf Members that may elect Surviving Spouse Privileges and
Senior Dues Status pursuant to Sections 6.3 and 6.4 at any one time shall be defined in the
General Club Rules. Once the maximum number has been reached, then the Club shall maintain a
waiting list of eligible Equity Golf Members. Members shall be placed on the waiting list based on
his/her length of continuous membership at the Club (i.e., the member who has been a member for
the longest continuous period of time shall have priority on that particular walting list and shall be
placed ahead of other members). Each waiting list shall be updated on a monthly basis, and
therefore, a member’s position on a particular waiting list may change from month to month.
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6.6 BUDGET

In accordance with the Club Purchase Agreement, until such time as the Club operates at least at
break-even cash flow for the preceding twelve (12)-month period, the Partnership and the Club will
annually establish a mutually agreed upon budget for the operation of the Club. For this purpose,
the term "break-even cash flow" shall be defined as a positive excess of revenues over all mutuaily
agreed upon operating expenses including capital repair and replacement, capital improvements,
and capital lease expenditures. Such operation to be determined by an independent CPA firm.

6.7 MEMBERSHIP YEAR

The Club's membership year will constitute the twelve (12)-month period commencing on January
1" and ending on December 315

6.8 LIENS

The Club shall have a lien against each membership for any unpaid dues, fees and other Charges
made by that member, which lien shall also accrue reasonable attorneys’ fees incurred by the Club
incident to the collection of such dues, fees and other Charges, or enforcement of such lien,
whether or not legal proceedings are initiated. The lien may, but need not, be recorded among the
public records of Beaufort County, South Carolina, by filing a claim therein which states the name
of the member, the number of the membership and the amount claimed to be due, and said lien
shall continue in effect until all sums secured by the lien, together with all costs incurred in
recording and enforcing said lien, shall have been paid. Such claims of lien may be signed by an
officer of the Club. Upon full payment, the member making payment shall be entitied to be
reinstated as a member in good standing and shall be entitled to a satisfaction of lien to be
prepared and recorded at the member's expense. All such liens may be foreclosed by the Club, in
any action at law or in equity, with or without five (5) days prior written notice of the intended
foreclosure, as may be deemed appropriate by the Club. The Club may also, at its option, sue to
recover a money judgment for unpaid dues, fees anc other Charges without thereby waving the
lien securing the same. The Board of Directors reserves the right to report members who are in
arrears on their Club bills to an appropriate national credit reporting agency.

Any other liens placed against a membership shall be junior to the Club’s lien.
7.0 OPERATING AND CAPITAL ASSESSMENTS AND DEBTS
7.1 OPERATING ASSESSMENTS

From time to time the Board of Directors of the Club may find it necessary to assess the members,
in addition to dues, fees and other Charges, to cover any operating deficits which may occur. Any
assessments to cover operating deficits will be. prorated among all of the Equity Members and
Spring Island Founder Members in relation to the amount of dues charged to their respective
membership categories. Equity Golf Members who have elected either Surviving Spouse Privileges
or Senior Dues Status will be required to pay the same amount as that paid by Equity Golf
Members who are paying resident dues.
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7.2 CAPITAL ASSESSMENTS

In accordance with Section V1.2 of the By-Laws, there shall be no one-time assessments for capital
expenditures in excess of $200,000, except in the case of a declared emergency, uniess such
assessment is approved by a majority vote of the Equity Members and Spring Island Founder

7.3 DUES AND ASSESSMENTS REGARDING PARTNERSHIP'S UNSOLD MEMBERSHIPS

Pursuant to the Club Purchase Agreement, the Partnership has agreed that the unsold Equity Golif
Membership certificates issued to the Partnership on June 29, 2001, shall be subject to
nonresident Equity Golf Membership dues and assessments. Payments of monthly dues/fees or
assessments by the Partnership on the unsold Equity Golf Memberships are to be stopped when a

7.4 DEBT

The Ciub will be responsible for making payments on any debt incurred on behaif of the Ciub. The

Club shall allocate the cost of all payments on any debt service for capital expenditures among the
members in such a manner that:

(a) Any debt service payments for capital expenditures to the golf course shall be prorated
equally among all Equity Golf Members and Spring Island Founder Members;

(b) Eaquity Social Members shall not be assessed for any debt service for capital
expenditures to the golf course:

(¢) All other debt service payments for capital expenditures to the Club Facilities shall be
prorated equally among all of the Equity Members and Spring Island Founder Members.

8.0 THE BOARD OF DIRECTORS
8.1 BOARD OF DIRECTORS RESPONSIBLE FOR MANAGEMENT OF THE CLUB

The Board of Directors will be responsible for the government and administration of the affairs and
property of the Club. In general, the Board of Directors has the authority to accept members, set
dues, fees and other Charges (including any food and beverage minimums), establish rules and
regulations and, control the overall management and affairs of the Club. The Club may not be

Operated in contravention of the terms and conditions of this Plan or the By-Laws. Refer to Article
IV of the By-Laws.
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8.2 CONTROL OF THE BOARD OF DIRECTORS

The Board of Directors consists of nine (8) Directors, all of whom are elected by the Equity
Members and must be Equity Members at the Club. Directors shall serve a term of three (3) years.

9.0 OTHER USE PRIVILEGES
9.1 NONMEMBER USE OF THE CLUB FACILITIES

Use of the Club Facilities by nonmembers may be permitted from time to time as may be
authorized by the Board of Directors of the Club.

10.0 PARTNERSHIP ACCESS, FACILITY DESIGN AND EASEMENT RIGHTS

in order to promote the sale and re-sales of residential units and lots on Callawassie Island, to
promote the sale of Equity Golf Memberships at the Club and to protect its remaining assets and
interests on Callawassie Island and the Club, the Partnership has retained certain rights to and
concerning the Club Facilities. These rights terminate when certain conditions have been satisfied.
The details of these rights are contained in the Club Purchase Agreement and Attachment A
hereto.

11.0 MODIFICATION OF MEMBERSHIP PLAN
11.1 BOARD OF DIRECTORS MAY AMEND THE PLAN

The Board of Directors may, in its sole discretion, amend or modify this Plan from time to time, so
long as such amendments or modifications do not materially and adversely affect the rights of the
Equity Members. Any amendment or modification which materially and adversely affects the rights
of the Equity Members must be approved by a majority of the votes held by the Equity Members so
affected. Certain terms of this Plan as listed below may not be amended without concurrence of
- the Partnership.

11.2 CERTAIN PROVISIONS OF THIS PLAN MAY NOT BE AMENDED

This Plan may be amended in accordance Section 11.1 provided, however, that until (a) the
Partnership has sold five hundred ninety-five (595) Equity Golf Memberships. or {b) seven hundred
(700) of its residential lots and units at Callawassie, or (c) December 31, 2010, whichever shall last
" occur, neither the Club nor its members may at any time, without the prior consent of the
Partnership, which consent may not be unreasonably withheld, alter, amend or change this Plan
with regard to any of the following items:

{a) the total number of memberships permitted to be issued in the Club or in any particular
category of membership as described in the Plan as of June 29, 2001,

(b) the restrictions or limitations on assessments as described in the Plan as of June 29,
2001,

(¢} the restrictions or limitations on any unissued memberships held by or on behalf of the
Partnership for dues, fees, assessments and other Charges as described in the
Plan as of June 29, 2001;
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(d) the right of the Partnership to use the Club Facilities pursuant to the Marketing, Access
and Use Agreement as described in the Plan as of June 29, 2001:

(e) the rules and regulations relating to use of the Club Facilities by guests of members as
described in the Plan as of June 29, 2001,

{f) the rights of a lessee of an Equity Member's residential unit on Callawassie Island as
described in the Plan as of June 29, 2001; and

(9) the eligibility to acquire an Equity Membership as described in the Plan as of June 29,
2001.

12.0  MISCELLANEOUS PROVISIONS
121 MEMBERSHIP DIRECTOR AVAILABLE TO ANSWER INQUIRIES

If you have any questions concerning the Plan or the membership opportunities available at the
Club, please contact the Membership Director or visit the Club Membership Office Monday through
Friday from 9:00 A M. to 5:00 P.M. No appointment is necessary.

12.2 CAREFULLY REVIEW ALL DOCUMENTS

This Plan describes the membership opportunities cffered by the Club and is qualified by the
definitive information set forth in the By-Laws, Articles of Incorporation, General Club Rules and
Club Purchase Agreement. Every person who desires to purchase a membership at the Club

12.3 RELY ONLY ON INFORMATION IN THIS PLAN

No person has been authorized to give any information or make any representation not expressly
contained in this Plan and, if given or made, such information or representation must not be relied
upon as having been authorized by the Club.

12.4 MEMBERSHIPS OFFERED ONLY FOR RECREATIONAL PURPOSES

Memberships are being offered exclusively for the purpose of permitting persons acquiring
memberships to-obtain recreational use of the Club Facilities. Memberships should not be viewed
or acquired as an investment, and no person purchasing a membership should expect to derive
any economic profits from membership at the Club.

No federal or state authority has passed upon or endorsed the merits of this Plan.

ATTACHMENT A (3/20/01) IS INCLUDED AS AN INTEGRAL PART OF THIS MEMBERSHIP _
PLAN. '
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ATTACHMENT A (3/20/01)
PARTNERSHIP RIGHTS

APPLICABLE SECTIONS FROM CLUB PURCHASE AGREEMENT DATED 10/26/99
USE OF CLUB FACILITIES BY PROSPECTIVE PURCHASERS OR MEMBERS

The Club shall permit.the Partnership, its successors, affiliates and assignees to use the dining
and lounge facilities for the purpose of entertaining prospective retajl purchasers of homes or lots
on Callawassie Island, including re-sales, and prospective Club Members. Club shall permit such
prospective purchasers or members to use the golf and tennis facilities in accordance with current
practices accorded the Partnership and its successors, assignees and affiliates (including without
limitation tee access) and otherwise in accordance with the same rules and regulations prescribed
for guest of golf members. These rights ‘include the apility of the Partnership to hold promotional
events and tournaments at the Club Facilities with the approval of the Board of Directors with such
approval not to be unreasonably withheld or delayed. This right to use the Club facilities becomes
null and void when all developer lots are sold.

The Partnership will establish an account for charges incurred by the Partnership's affiliates,
assignees, employees and agents in connection with the entertainment of such prospective
purchasers, including green fees and cart fees. The arnount of said charges shall be the same as
those charged, from time to time, for guest(s) of member(s) of the Club. ‘

The Club shall bill the Partnersihip and its affiliates, successors and assignees, as the case may
be, monthly for such charges. :

MARKETING ACCESS AND USE RIGHTS

In order to promote the sale and re-sales of residential units and lots on Callawassie Island, and to
‘promote the sale of golf memberships in the Club, the Partnership and its successors, assigns and
affiliates shall be permitted to use the Ciub Facilities until such time as Partnership has sold 595
initial golf equity memberships (the “Access Term").

Such Access Term may be extended upon mutual agreement of Members Club and Partnership.
The Partnership shall have the right to designate individuals to use the Club Facilities on a space
available basis during the Access Term, subject to the approval of the Club and without regard as
to whether such individuals are employees of the partnarship, prospective members of the Club or
prospective purchasers of property on Callawassie Island or one of the other designated
communities. Access and use of the Club Facilities shall be subject to such terms and conditions
as are reasonably established by the Members Club from time to time,

During the access term, Partnership shall have the right, upon the prior approval of Club, and
payment of appropriate user fees, to schedule and hoid marketing and promotional events using
the Club Facilities, including without limitation, golf and tennis tournaments and other exhibitions
and the right to promote the development of and to otherwise market residential units and lots on
Callawassie isiand and memberships in the Club in advertisements, promotional materials and
other promotional media by making reference to the Ciub (including but not limited to pictures or
drawings thereof) and the availability of equity memberships herein.
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AMENDED AND RESTATED BY-LAWS
OF
CALLAWASSIE ISLAND MEMBERS CLUB

March, 2009

ARTICLE 1
PURPOSE OF CLURB

The nature and purpose ol the Callawassie Island Members Club, Inc., ("Club"} is to own and operuate a private
country club for the recreation, pleasure and benefit of its equity members.

ARTICLE 1}
CLUB EMBLEM

The emblem of the Club shall be of a style and design (o be approved by the Board of Directors.

ARTICLE Il
MEMBERS MEETING

3.1 Annual Meeting. An annual meeting of the equity members of the Club shall be held Tor the purposes
of receiving reports of officers and others, electing directors, and for such other business as may be properly brought
hefore the meetings.

3.2 Date and Place of Annual Meeting. The annuai meeting of the Equity members shall be held ar such
appropriate time and place in South Carolina as the Board of Directors may designate.

3.3 Special Meetings. Special meetings of the equily members may be called by the President of the
Board of Directors, a majority of the members of the Board of Directors or, upon the written request of ten percent (10%)
or more ol the members entitled to vote. Such request shall be submitted to the President who shall then call a special
meeting within thirty (30) days of the date of such request. Notices of any special meeting must contain a statement of
the purpose for which such special meeting is called and no other business may be transacted at that meeting.

3.4 Notices. The Secretary shall give not less than fificen (15) days nor more than fifty (50) duys prior
natice, by mail. prepaid. o all equity members of the Club, stating the time, place, and purpose of any meeting.

3.5 Quorum. The presence, either in person or by written proxy, of cquity members having a majority of
the votes then entitled to be voted shall constitute a quorum at any meeting of the equity members. A quorum must he
present 1o constitute a legal vote of the Equity members,

3.6 Proxies. Members may vote by proxy. The Board of Directors will determine the form and
procedures for the use of the proxies authorized in writing,
.
3.7 Voting Percentage. Except for the election of members (o the Board of Directors, which shall be by
plurality vote, a majority ol those equity members present {in persan or by proxy) is necessary for passage of'any issue
before the equity members.

3.8 ;1Ieltiber.\'ltigs. Each equity membership shall entitle the equity member to vote on various club
matters, including the election of the Board of Directors. Each Golf membership shall entitie the golf member to five (3
voies, while each social membership shall entitle the social member to two (2) votes. Spring Island founder members
shall have the same voting privileges as a golf member. '

* Martin ROA 297 .



tas

39 Bailot. Inlieuof the annual ora special meeting, the Club shall have the aption to conduct any voie by
written ballot.

3.10 Ballot_for Election of Directors. The wrilten ballot shall be delivered by mail. facsimile,
electronically (or any combination thereof) to all equity members by February 1™ of each year. All written ballots must
be returned to the Club by March 1* of that same vear. The written batlot shall contain the names of those individuals
selected by the nominating commitice and those eligible by petition. The vote shall be conducted by written baliots and
all written ballots must be received by the Board of Directors no later than 5:00 p.m. on March first. The Member
delivering the ballot is responsible for the method of delivery. For an election o be valid. more than fifty percent (50%)
ol'the Members must timely submit the written ballots, A majority of the ballots returned is required for the passage of
any issue except for the election of directors. The individuals with the highest number of votes shall be elecied as
directors. The Board of Directors will announce the vote tabulation during the Annual Meeting and the candidates with
the greatest number of voles shall fill the open directorships. The new directors shall hold office for their three (3 vear
term commencing with the close of the Annual Meeting

ARTICLE 1V
BOARD OF DIRECTORS

4.1 Nwmber und Qualifications. The business and affairs of the Club shall be governed by a Board ot
Directors. The Board of Directors shall consist of nine (9) equity members of the Club in good standing

4.2 Nominating.

(a) The Board of Directors shall appoint a Nominating Committee consisting of five (3) members
entitled to vote, two (2) of whom shall be members of the Board of Directors by September |* uf each vear.
Members of the Nominating Committee shall serve for a term of one (1) year or unti} their successors are
appointed and qualified. Unless specifically requested by a majority of the Board of Directors. the Nominating
Committee shall not nominate candidates to fill any vacancies occurring by reason of death, resignation or
otherwise, for any unexpired term,

(b} The Nominating Committee shall recommend to the Board of Directors at the December
Board meeting of each vear. the names of equity members of the Club to be submitted 1o the equity members of
the Club either (i) at their annual meeting for clection to the Board of Directors: or (i) to he placed on the
written ballot.

(¢) Ten percent (10%) or more of the total equity members entitled to vote who are not on the
Nominating Committee or the Board of Directors may also nominate candidates for the Board of Directors by
petition, signed by ten percent (10%) of the equity members entitled 1o vote, and filed with the Secretary by

=1t ~
January 15" of each year.

4.3 Liccrions.
(a) There shall be no cumulative voting.

(b) Voting shall occur at the annual meeling or pursuant to written ballot.

(¢) The Board of Direclors shall be nine (9} directors, all of whom shall be elected by the equity
members and must be equity members of the Club in good standing,

(d) LZach year, the equity members shall elect directors for a term of three (3) vears to replace
those directors whose terms have expired. This number shall be adjusted to conform fo the total number 1o be
elected 1o the Board of Directors for the ensuing year.

(e) The number of candidates necessary to fill the vacancies on the Board of Directors receiving
the highest number of votes for each designated term shall be declared elected.
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(f) A Board Member may serve for no more than two (2) consecutive terms.
(2) The Board of Directors, at its option. may appoint a member to fill a Board vacancy until the

next election of Directors. The appointed member may he elected to complete the unexpired term. 1§ the
appointed member does not wish to complete the unexpired term, another member may be elecred to complete
the term. :

( ARTICLE V
MEETING OF THE BOARD OF DIRECTORS

5.1 Organizational Meeting. Each vear the Board of Directors shall hold an organizational meeting to
elect officers and 10 consider any other matters that may be properly brought belore the mecting. The organizational
meeting of the Board of Directors shali be held during the month of March of each year.

5.2 -Duties at Organizational Mecting. The Board of Directors shall fix the membership cantribution and
terms for payment of any membership certificate. Such membership contribution and terms shall be in effect for the
following calendar vear or until changed sooner by the Board of Directors,

5.3 Quorum. A majority (in person or telephonically) of the Board of Directors at any meeting shall
constitute a quorum for the transaction of business.

S4 L Action Withour Meetings. Any action which may be taken by the Board of Direclors may be taken
without a mecting ifa written consent setting forth the action taken is signed by all of the dircctors entitled (o vote and is
filed in the minutes of the proceedings of the Board of Directors.

5.5 Notice of Meetings. Notice of any meeting of the Board of Directors. regular or special, may be
conveyed by written, electronic {e-mail), telephonic or personal notice, at least three (3) days prior 1o the meeting, excep
in the event of an emergency in which event such notice may be waived to the extent permitied by law.

s.6 Voting Percentage. A majority of the Board of Directors attending the meeting must vote to approvy

any matter before the Board, unless otherwise provided herein or required under the law.

87 Meetings. The Board of Directors shall meet quarterly or have a minimum of six (6) regular meetings
each year, at such times as the Board of Directors shall determine.

ARTICLE V1
POWERS OF THE BOARD OF DIRECTORS

6.1 Management of the Club. The Board of Directors shall have the power and authority 10 govern all
aspects of the Club and may delcgate this power and authority to committees and/or officers.

6.2 Duties und Powers. The Board of Directars may:
(a) Appoint committees and assign duties:
{b) Fill vacancies on the Board of Directors due 1o death, resignation. inability to perforin duties.

or otherwise. for the unexpired term.

(¢) Appoint managers and other employees and delegate such authority considered necessary for
the proper operation and management of the Club;

{d) Adopt. aher, amend or repeal the General Club Rules governing use of the Club and all its
facilities by members and their families and guests;

(e) Determine the amount of dues, fees, and other charges;
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() Replace any director who shall fail 1o attend fifty pereent (30%) of the regular Board

mectings inany one (1) fiscal year or who fails to be a member of the Club in good standing, or who is actively
attempting to sel his real property;

(g) Expend funds to the extent of the amount in the club treasury or owing 1o the Club Treasury
or owing to the Club, 10 make contracts, including, without limitation, those pertaining to general ar specific
lines of eredit, or create indebtedness and 1o borrow money or incur indebtedness for purposes ol the Club, and
1 cause promissory notes, bonds, maortgages or other evidence of indebtedness 1o be executed and issued in the
ordinary course of the Club’s husiness:

(h) Enter into any single capital expenditures project on behalf of the Club involving total
expenditures ol up to $200.000 without prior approval ofa majority vote ol'all the equity members ofthe Club
entitled 10 vote except as permitied in paragraph (i} hereto,

Assessments for any capital expenditures aver $200.000 10 the golf course shall be voted on
by and prorated equally among the Golf Members. Social Members shall not be subject 1o any assessment for
capital expenditures to the golf course. Al other assessments for capital expenditures over $200.000 1o the
Club Facilities shall be voted on by and prorated equally among all of the equity members. Such assessments
shall require a majority vote of the equity members entitled (o vote and who are.present in person or by writien
proxy hereto;

{1) By amajority vote of the Executive Commitiee. and without a specitic Member vote, declare
an emergency situation warranting an expenditure of amounts in excess of the limitation imposed in this
Section 6.2, The committee may then expend such sums. without limitation. as it determines necessary to
counteract the emergency. Such situations are to include, but not be limited to, those which could be
considered as “Force Majeure™ under generally accepted iterpretation of such:

Q) Exchange rights to use the Club faciliries with members of other Country Clubs;
(k) Comply with all the terms and conditions of the Club Purchase Agreement dated October 26.

1999 and any amendments thereto.

] Maintain replacement cost insurance on the Club facilities equal to full replacement cost
thereof if available at a commercially reasonable cost as determined by the Board:

(m) Determine whether any member's conducl or whose families or guests conduct shall be
deemed to be improper or likely to endanger the welfarc. safety, harmony or good reputation of the Club or its
members. I'so determined, the members may be reprimanded, fined, suspended orexpelled from the Club by
the action of the Board of Directors. The Board of Directors shall he the sole Judge of what constitutes
improper conduet or conduct likely to endanger the welfare, safety, harmony, or good reputation of the Club or
its members. Any member suspended or terminated by action of the Board of Directors shall automatically lose
all membership privileges including the right 1o a vote an Club matters during the period of suspension or
lermination;

(n “Suspend a member’s credit and membership privileges in the event of a delinquency in
puyment of dues, asscssments or other charges levied by the Board of Directors in accordance with notice of
said delinquency

6.3 Issuance of Membership Certificates. The Board of Directors shall have sole authority to issue.
cancel, and transfer membership certificates and shall have such certificates prepared in the form and content consistent
with the provisions of these By-Laws of the Club.

6.4 Compensation. No director shall recejve asalary or any other compensation whatsoever. but shall be
entitled to reimbursement for all expenses reasonably incurred in performing any duties pursuant to these By-Laws.
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6.5 Interpretation of By-Laws. The Board of Directors shall have the corporate powers to generally do
everything permitted for nonprofit corporations by Jaw. by statue, the Articles of Incorporation, or these By-Laws. and to

O

determine the interpretation or construction of these By-Laws or any parts thereof, which may be in conflict or of

doubtful meaning, and their decisions shall be final and conclusive.
ARTICLE vl
OFFICERS

7.1 Llection of Officers. The Board of Directors skall elect a President. a Vice President. a Treasurer. 4
Secretary and such other officers as the Board determines appropriate from time to time. Such officers shall be elected to
serve tor the term of one (1) year or until their successors shall be elected and shall carry out the duties described below.

7.2 President. The President shall preside at all meetings and enforce observance of the provisions of

these By-Laws and all of the General Club Rules. The President may call special meetings of the Board of Directors.

shall be an ex-officio member ofall committees, and shall be empowered to execute all papers and documents requiring
execution in the name of the Club. All papers and documents must also be executed by a second member of the
Executive Committee.

7.3 Vice President. In the absence of the Presidenr, the Vice President shall perform and carry out all
duties and responsibilities of the President.

7.4 Secretary. The Secretary shall keep records and minutes of all meetings of the Board of Dircctors and
the membership. The Secretary shall also be responsible for giving all required notices of such meetings. The Sccretary
shall have custody of the Seal of the Club and al] membership records shall be kept under the Secretary’s supervision,

7.3 Treasurer. The Treasurer shall cause 1o be collzcted. held and disbursed, under the dircction of the
Board of Directors. all monies of the Club and it shall be the Treasurer's duty to collect monies due ihe Club trom the
1ssuance of membership certificates, dues and charges from the members of the Club, and all amounts due from others.
The Treasurer shall keep or cause to be kept regular books of accounts and all financial records of the Club, and shall
have prepared for and submitted to the Board of Directors financial statements, when and in the form requested by the
Board of Directors. The Treasurer shall deposit or cause 1o be depasited or invested all monies ot the Club in an account
or accounts in the Club’s name in the bank or banks designated by the Board of Directors, and shall give a surety bond
{if economically feasible) for faithful performance in the amount directed by the Board of Directors, which surety bond
premium shall be paid by the Club.

7.6 Orher Officers. The Board of Directors may appoint additional officers and assign their duties.

7.7 Additional Duties of Officers. Any officer may be given additional assignments and duties by the
Board of Directors.

7.8 Removal from Office. An officer may be removed from office by the members of the Board of
Directors.

ARTICLE VHI
INSURANCE AND INDEMNIFICATION

8.1 Insurance. The Club shall obtain on behalfand for the benefit of the officers and directors of the Club
such insurance as the Board of Directors deems appropriate and is permitted by law.

8.2 Indemnification. The Club shall, to the fullest extent permitted by the laws of South Carolina, as the
sarne may be amended and supplemented, indemnify any and all of the directors and officers of the Club from and
against any and all of the expenses, liabilities or other matters referred to in or covered by said laws, and the

indemnification provided for herein shall not be deemed exclusive of any rights to which those indemnificd may be

entitled under any by-law, agreement, vote of the members. disinterested directors or otherwise, hoth as to action in his
or her official capacity and as to action in another capacity while holding such office. and shall continue as to a person
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who has ceased 1o be a director or officer. and shall inure to the benefit ofthe heirs, executors and administrators of such
person.

ARTICLE IX

COMMITTEES

9.1 Standing Committees. Each year the President, subject to the approval of the Board of Directors, shall
designate the chairs and members of each of the following standing committces:  Executive, Finance.
Membership, House, Golf, Green, Tennis, and such other committees as may be deemed advisable by the Board
of Directors from time (o time. ‘

[E))] The Executive Commitice shall consist of the President. as Chairman, Vice President.
Secretary, Treasurer, and in addition, one (1) member of the Board of Directors. [The Executive Commitice
shall have the‘powers of the Board of Directors during the interval between Board meetings.] A majority of the
members of the committee shall constitute a quorum. Actions and resolutions shall require unanimous approval
of the members present. Such actions shal] be reported 1o the Board at its next regular mecting.

(b The Finance and Audit Committee shal review and recommend for adeption by the Board of
Directors, the annual operating and capital budgets, prepared by Club Management, the monthly and annual
financial reports as compared to said budgets, the employment of outside auditors, the financial reporting to
Equity Members, and include itselfin any other financial matters as determined by the Board of Directors trom
time 1o time including, but not restricted to. meeting with the outside auditors to investigate their independence,
responding to their “letier of recommendations™ and assist with the presentations to lenders or menthers, i’

equested by the Board.

(¢) - Eachofthe tollowing commitiees, subject to'the approval of the Board of Directors, shall
submit reconmmendations to the Board of Directors for approval. The officers of the Club and Club Manager
shall have control of the execution of such programs and recommendations as approved by the Board. The
following committees shall act only as consultants and advisors to the Board of Directors and officers:

) Membership Commitee.  The Membership Committee shall investivate all
Applications for membership and shall report thereon to the Board of Directors with its
recommendation as to the approval or disapproval of each appiication.

(i) House Commiltce. The House Committee shall advise the Board of Directors on
matters concerning the operations of the Clubhouses, poals, the equipment, furnishings and property
in the Clubhouse, specifically including, without limitation, utilities, building maintenance and
repairs. The House Committee shall alsa advise the Board on all food and beverage operations and
entertainment.

(ii1) Golf Committee. The Golf Committee shall advise the Board of Directors on the
scope of the Golf Professional’s operation, the operation of the Golf Pro Shop and golf carts, the
promulgation of playing rules for members and their guests, the programming of golfing evenis for
members and their guests, and the maintenance of members” handicaps.

(iv) Green Commitiee. The Green Committee shall advise the Board of Direciors on the
scope of the Green Superintendent’s operations, and the maintenance of the 20lf course, roads,
facilities and equipment used in connection therzwith. No live trees shall be removed nor shalt any

alteration be made in the golf courses except with the approval of the Board of Directors.

(v) Tennis Commintee. The Tennis Committee shall advise the Board of Directors on
the scope of the Tennis Professional’s operation. the operation of the Tennis Pro Shop, the
promulgation of plaving rules for members and their guests. and the programming of tennis events for,
members and their guests. The Committee shall advise the Board of Directors on the condition o I, and

make recommendations coneerning. tennis courts. equipment and other related facilities.




(d) Ad Hoc Committee. The President.-subject to the approval of the Board of Directors, may
appoint from time 1o time such ad hoc committees with such powers and composition as the President shall
determine appropriate.

(<) Powers ol Committees. Except tor the Executive Committee, these committees shall acr only

as advisory commiitees and the individual members thereof shall have no power or authority. The chairman of

each committee may appoint from the members of his or her committee such subcommitrees as the chairman
deems desirable. Such subcommittees shall report directly to the commitice as a whole, which shall approve.
amend or disapprove the report of the subcommittee.

[§)] Terms of Committee Chainmen and Committee Members. A commiitee chairman may not
serve as a committee chairman on the same committee for more than three (3) successive years. A commitiee
member may not serve as a member of the same commitiee for more than three (3) successive vears unless
approved by the Board of Direciors. Only one individual per membership may serve on the same committee
during a single term. The term of a committee chairman ora committee member may be terminated at any time
by the President with the approval of the Board of Direcrors.

ARTICLE X
PLAN OF MEMBERSHIP

10.1 Plan of Membership. The Board shall adopt. and administer as appropriate, a Plan of Membership for
the Club, the Plan shall include, but not be limjted to:

(a) Description of Club facilities:

(b Membership application procedures and offering statement;

{c) Equity membership caiegory description and numbers statement;
(d) Membership privileges statement;

{e) Membership transfer provisions:

[0 Dues, fees. charges and assessnients rules and procedures; and
(2) Plan amendment procedures.

ARTICLE XI -
DELINQUENCIES

The Club shall have a lien against each membership for any unpaid assessments, fees, annual dues or other
charges made by that member of the Club, which lien shall also accrue reasonable attormeys’ fees incurred by the Club
incident to the collection of such annual dues or other charges, or enforcement of such lien. whether or not legal
procecdings are initiated. The lien may, but need not, be recorded among the public records of Beaufort County, South
Carolina, by filing a claim therein which states the name of'the member. the number of the membership and the amount
cliimed (o be due, and said lien shall continue in effect until ali sums secured by the lien. together with all costs incurred
in recording and enforcing said lien, shall have been paid. Such claims of lien may be signed by an officer of the Club.
Upon full payment, the member making payment shall be entitied to be reinstated as a member in good standing of the
Club and all such liens may be foreclosed by the Club, in any action at law or in equity, with or without five (3) days
prior writien notice of the intended foreclosure. as may be deemed appropriate by the Club. The Club mav also. at its
eplion, sue to recover a money judgment for unpaid annual dues or other charges without thereby waiving the lien
securing the same.

Any other liens placed against such equity membership shail be junior 1o Club’s lien.
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ARTICLE X))
CORPORATE SEAL

The Corporate Seal of the Club shall be circular in form and shall bear the words "The Callawassic Island
Members Club. Ine.. non-profit 1999 South Carolina”. A copy of said seal is affixed hereto, The Corporate Seal shall be
in the possession of the Secretary and be affixed by the Secretary o all documents relating to the official acts of the
Club, as authorized by the Board of Directors.

ARTICLE XIH
MISCELLANEOUS

13.1 Fiscal Year. The fiscal year of the Club shall commence on the 1™ day of January and conclude on the
317 day of December.

13.2 Conflict beoween By-Laws and the Articles of Incorporation. In the event of a conflict between the
terms of these By-Laws and the Articles of Incorporation, the latter shall prevail,

ARTICLE X1V

AMENDMENTS

«

These By-Laws may be amended by a majority vote of the Board of Directors and a majority of the eligible
votes cast (1) at a duly called meeting or (ii) by written ballot as long as a majority of the written ballots are returned.
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THE CALLAWASSIE ISLAND MEMBERS CLUB, INC.
GENERAL CLUB RULES

Genceral Club Rules current as of February 23, 2009.

This document is copyrighted proprietary property of The Callawassie Island Members
Club. Inc. Distribution is authorized only to Club members, candidates for membership.
and others directly aftiliated with or retained by the Club.

& The Callawassie Island Members Clulb, Inc.
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1. GENERAL RULES
L1, CLUB HOURS

The Callawassie Island Members Club, Ine. (*the Club™ and its facilities shall be open on the davs and
during the hours as may be established by the Board of Direstors from time to time.

1.2. RULES VIOLATIONS

Violation of any of the rules contained herein or conduct in a manner prejudicial to the best interests of the
Ctlub will subject one to disciplinary action in accordance with the By-Laws,

1.3, MODIFICATION OF THESE RULES

The Board of Directors reserves the right 10 amend or modify these rules when necessary and will notify

the Membership of such changes. Any such améndments or modifications shall be subject to and
controlled by the applicable provisions of the By-Laws and the Plan for the Offering ol Memberships.

1.4. MEMBER COMPLAINTS AND SUGGESTIONS

All member complaints or suggestions should be dirccted 10 and will be addressed by the Club General
Manager. the chairman of the appropriate committee, or the president of the Board of Directors.

LS. MEMBER CONDUCT

Members should refrain from confronting members, guests. or visitors regarding the misuse or suspected
misuse of the Club property and amenities. The Club General Manager or Security should bhe promptly
notified in such instances.

1.6. GUEST CONDLCT

Members are responsible for the conduct of their guests and must see that they comply with all Club rules.
In order that all members may enjoy our facilities, the number of guests may be restricted by the Club
Greneral Manager,

1.7. PARTIES AND EVENTS

1.7.1. Private parties on the Club premises will be catered solely by the Club unless at the River
Club.

1.7.2. Member sponsored and hosted events involving significant commitment of Club facilities
and nonmember use will be preapproved by the Board of Directors.

1.7.3. Performance by entertainers will be permitied on the properiy of the Club only with the
permission of the Board of Directors or the Ciub General Manager.

1.7.4. Alcoholic beverages will not be served or sold. or permitted (o be consumed, on the
premises during hours prohibited by law. No alcoholic beverages will be sold or served to any
person not permitted to purchase the same under the laws of the State of Sowth Carolina or be sold
for off-premises consumprion.

L.7.5. The Board of Directors or the Club General Manager will approve all nonmember
sponsored functions to be held on Club premises prior to their authorization and will limit the
number of such approved functions in accordance with current Club policies.

1.8. EMPLOYEES

1.8.1. It is inappropriate for any members or guests to abuse or discipline any of the Club's
employees, verbally or otherwise. Any employee not rendering courteous and prompt service
should be reported to the Club General Manager.

1.8.2. No member shall request an employee 10 leave the Club’s premises for any purpose
whatsoever nor redirect an employee from their scheduled work activities. Notify the Club
General Manager, the golf or tennis professionals, or the golf course superintendent if a need
oceurs.

1.8.3. Members must not request special or personal services from employees of the Club whe are
on duty. :
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1.8.4. Club employees are not permitted (o provide off-hour services away from the Club premises
to members without ihe pre-approval of the Club General Manager. Members wishing such
services should speak 1o the Club General Manager.

L8.5. Club emplovees are not permitied (o deliver food or liguor to locations away from the
imumediate area of the Clibhouse without prior permission of the Club General Manager.

L9 ADVERTISEMENTS AND PETITIONS
1.9.1. No commercial advertisements shall be posted or circulated in the Club.
1.9.2. Other than as permitted by the By-Laws of the Club, no petition shall be originated.
solicited. circulated, or posted within the Clubhouse or on Club property.

L.10. USE OF ELECTRONIC EQUIPMENT
1.10.1. Use of cell phones and pagers is prohibited within Club buildings. on or near the volf
practice facility, or while participating in sports or pool area activities except for emergency use.

1.10.2. Use of radios, tape players. and CD) players except with the use of headsets is prohibited in
common areas, including dining rooms, bar, pool areas, on the golf course and tennis courts unless
otherwise approved by the Board of Directors or the Club General Manager.

L1 PETS

Daogs ar other pets, with the exception of seeing-cye dogs, are not permitted in Club buildings or at the
pools. Members may walk their pets on Club premises only in such areas and at such times as may be
approved by the Board of Directors or the Club General Manager. Pets on Club premises shall he leashed
atall times except on the golf course when the Pro Shop is closed and shall then be leashed or under voice
control. Members are required to dispose properly of any excrement produced by their pets.

112, GOLF CARTS AND CART PATHS

L12.1. Use of the goif course or the cart paths by non-players is strictly forbidden at all thmes
when the Pro Shop is open.
FA2.2. Golf carts are not to be driven on the cart paths by members driving to and trom the
Clubhouse area. Members are requested 1o use the roadways for this purpose.
1.12.3. Golf carts are to be white or near white in color and will be subject 10 the approval ol the
Golf Professional.

113, GOLF CART LIABILITY

Liability concerning privately owned golf carts is solely the individual responsibility of the owning
member,

L4 LAGOON FISHING

All fishing in the lagoons is strictly on a catch and release basis and is not 1o be conducted in any areas
abutting the goll course during hours in which the Pro Shop is open.

113, ;\’lAlNTENAa\‘CE YARD PARKING

Residents” commercial vehicles cannot be parked in the Maintenance Yard at any time and will be removed
at the owner’s expense.

1.16. DONATIONS TO THE CLUB

Tennis and golf association members may implement projects with direct membership contributions for
amounts up to $1,000 with prior approval by the appropriate committee and the Club General Manager.
ARC approval is required, if appropriate. All donations over $1.000 require prior approval by the Board of
Directors. the Club General Manager and the ARC, if appropriate. All other gifis, projects, or donations
require prior approval by the Board of Directors and the Club General Manager. The Board of Directors
reserves the right 1o refuse a donation. All donations will he anonymous.
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LI7. REALTORS AND DISCOVERY TOUR AMBASSADORS

Realtors and Discovery Tour Ambassadors will not be compensaied for the cost of their meals when
hosting Discovery Tour participants,

2. CLUB SERVICES AND ACTIVITIES
2.1. RESERVATIONS

Reservations for most Club activities are taken on a first-came, first-serve basis by pre-registering with the
appropriate Club personnel.

2.2. RESERVATION CANCELLATION

Cancellation of reservations for special events must be made at least 24 hours prior to the event or
according to the published event deadline. Members will be charged for the full cost of the event if not in
compliance with this rule.

2.3. PRIVATE PARTIES

The Club wishes to encourage the use of the Clubhouse by members for private partics on any day or
evening, provided it does not interfere with the normal operation of the Club or with the service regularly
available 1o the members. Such parties require a signed contract approved by the Club General Manager or
the Clubhouse Manager. The sponsoring member assumes full responsibility for the conduct of his or her
guests and may be required to execule a written document so signifying,

3. DINING ROOM
3.1. DINING MINIMUMS

3.1.1. Each member will be charged an annual food and beverage minimum as determined from
time 10 time by the Board of Directors. All food and beverage charges exclusive of taxes and
gratuities will be credited against the food and beverage minimum until such time as the mininum
is completely used. )

3.1.2. Any amount of the food and beverage minimum that is unused in a membership veur will
not be carried over 1o the subsequent membership year and will be charged in the final billing for
the current membership year.

3.2. RESERVATIONS
3.2.1. Dinner reservations are requested. Members are asked 1o assist in maintaining required
service levels by making reservations for dining prior to noon on the day involved. For a party of
ten or mare, 3 minimum additional twenty-four (24) hour notice is required by the Clubhouse
staft.
3.2.2. For all functions at the Club, tables will be assigned on a first-call. first-choice basis.

3.3, GRATUITIES .
3.3.1. A service charge in an amount determined by the Board of Directors from time (o time will
be added 1o all food and beverage sales and will be distributed lo service personnel.
3.3.2. In November. it is customary t& send a letter from the President of the Board of Dircctors

providing an opportunity for the membership 1o contribute 10 a Holiday Fund for emplovees.
Payment will be voluntary and, if elected, shall be included on each member’s November bill,

4. ATTIRE
4.1. CLUBHOUSE

4.1.1. It is expected that members and their guests {children included) will dress in a fashion
befitting the surroundings and atmosphere provided in the setting of the Club. 1t is also expected
that members will advise their guests of the dress requirements. Special dress requirements may be
established from time 1o time by the Board of Directors or the Clubhouse Manager and made
known to the members,

4
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4.2.

+4.3.

TEN!

4.1.2. All men are asked to remove their caps/hats upon entering the Clubhouse. Exceptions will
be made for medical or religious reasons.

4.1.3. Established dress requirements apply to members and guests (children included).

4.1.4. Atno time will pool atlire he permitted in the Clubhouse, except with a cover-up for picking
up outgoing orders only,

4.1.5. Acceptable attire includes:
Males

* Bermuda length shorts, golf slacks. business casual slacks and dress slacks
(dungarces/work jeans. gym/workout attire. cut-offs, and joggingswind punts are
not permitted).

*  Shirs with sleeve and collar, trtlenccks and mock turtlenecks (tank tops are not
permitted).

¢ Shoes; golf shoes, sneakers, dress sandals, and deck shoes (Mlip-flops. poot
shoes. and work boots are not permitted).

e “Jacket Only™ or “Jacket and Tie™ are always acceptable and may be required
upon special request. v

.Females

*  Bermuda length shorts, golf slacks and dress slacks (dungarees/work jeans,
gym/workout attire, cut-offs, Jogging/wind pants and short-shorts are not
permitted). :

*  Appropriate fength dresses and skirts. Dresses, sKirts, pants and tops made in a
“dress” denim style will be permiited, but they are not to be confused with
dungarees/work jeans type of attire.

* A variety of tops are acceplable, but at no time will bare midrift, tank. tube, or
halter tops be permitted.

®  Shoes. golf shoes. dress sandals, sncakers, and deck shoes {tlip-flops and pool
shoes are not permitted). .

GOLF

4.2.1. Established dress requirements apply to members and guests (children included).
4.2.2. Pruper golf attire as stated is required at all times on the golf course and practice facilities,

4.2.3. Softt spiked golf shoes, £oll sundals, or sneakers are required (flip-flops. pool shaes. work
boots. hiking boots, and street shoes are not permitted).

4.2.4. Accepuable attire includes:
Males
*  Bermuda length shoris or eolf slacks {dungarces/work jeans, gym attire. cut-offs. and
Jjogging pants are not permitted).
®  Shirts with sleeve and collar, turdenecks and mock wrtlenecks (1ank tops are not
permitted). Shirts with banded waist may be worn as designed; all other shirts must
be tucked in.
Females
¢ Bermuda length shorts, culoites, skirts or golt slacks (dungarees/work jeans, gy
" attire, cut-offs, and jogging pants are not permitted).
* A variety of tops are acceptable, but at no time will bare midri It tank. tube. or halter
tops be permitted.

4.3.1. Estabiished dress requirements apply to members and guests (children included).

6
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4.4,

4.3.2. Proper tennis attire is required for use of the tennis facility both during play and practice.
Sleeves are required on men’s shirts.

4.3.3. Smooth soled tennis shoes are required. Jegging shoes, basketball shoes, and street shoes
are not permitted.

POOLS

-4.4.1. Bona fide swim attire is required of all swimmers. Cut-ofls, dungarees. and shorts are not
permitted.

4.4.2. Cloth and disposable diapers are not permitted. “Swimmees™ are recommended for children
when the situation warrants.

4.5 FITNESS CENTER

4.5.1. Established dress requirements apply to members and guests (children included).

+.5.3. Tennis shoes are preferred. Golf shoes and open-toe shoes are not permitted.

5. GUESTS
5.1, GENERAL

5. L1 Callawassie Island property owners who are not members cannot use the Club facilities as a
guest of a member except for attendance at private functions or other approved group activities.

S.1.2. All guests shall either be “day guests™ or “hause guests™. A house guest is defined as a guest
temporarily residing in a member’s unit at Callawassie. All other guests shall be considered to be
day guests.

5.1.3. A day guest may be invited 1o use the golf course, tennis or pool facilities up io a maximum
of twelve (12) times per calendar year as a guest of a member or a combination of members.

S.E4. A house guest may be a guest of a member or a combination of members a maximum of
twelve (120 times per calendar year for a maximun of thirty (30} days’ use of Club facilities.

3.L.5 An individual may be a combination of house guest and a day guest within a calendar vear
subject 10 the limitations of twelve (12) times and thirty days” use of Club facilities.

S.1.6. A member may have a maximum of cight (&) guests at any one time. Large groups are not
permitied 1o use several memberships in order to dhviate this rule, Requests for exceptions 1o the
above guest limits must be submitted to the Club General Manager at least 14 days in advance of
the proposed guest arrival.  Exceptions may or may not be granted depending on demands on the
Club facilities by members and previously scheduled events.

5.1.7. Guests must observe Club rules with regard to food. beverage, and ainenily reservations.

5.2, REGISTRATION AND CHARGES

5.2.1. Guests may use the Club facilities either in ihe company of or unaccompanied by the
sponsoring member pursuant to conditions established by the Club from time to time including the
payment of a guest fee it applicable.

5.2.2. If & guest is 1o use the Club facilities at any time without the accompaniment of the
sponsoring member. the guest must be registered for a guest pass at the Club office by the
sponsoring member prior to such unaccompanied usage. Information to be provided by the
sponsoring member will include:
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*  Guest's name

¢ Club usage dates

¢ Callawassie residence and telephone number, it applicable

*  Whether or not the guest is authorized to sign for charges against the sponsoring
member’s Club accouni

5.2.3. Guest registration may be accomplished by the sponsoring member and guest personally
appearing at the Club office or by letter, phone, or fax, A registered guest may’ pick up his or her
guest pass at the Club office during normal business hours.

5.2.4. Unuccompanied guests may not use Club facilities without a Luest pass that must be made
available upon request at any time,

5.2.5. Member accompanied guests will not require a guest pass o use the Club facilitics but must
be registered with the appropriate professional prior (o use of the Golf or Tennis facilitics.

5.2.6. Guests may sign for charges against the hosting member's account if specifically authorized
10 do so in writing by the hosting member or they may charge 1o recognized personal charge cards.
The hosting member is responsible for any unpaid charges incurred by his or her guest(s}).

5.2.7. The sponsoring member is at al] times responsible for the conduct of his or her puests while
at the Club. If the manner, deportment. and appearance of any guest is decmed by the Clib 1o he
unsatisfactory, the sponsoring member shall at the request of the Club General Manager. cause
such guest to surrender his or her guest card and leave the Club premises. The Club may at any
time suspend or terminate the guest sponsorship privileges of any member(s) ol the Club,

6. CHILDREN

0.1 Children under fifteen (15) years of age are not allowed in the Clubhouse pool nor are they allowed in
the Clubhouse unless accompanied by an adulr.

6.2. Children under fifteen (15} ycars of age may use the River Club pool when accompanied by an adulr.

6.3. Children under the applicable minimum legal drinking age are not allowed at the bar unless
accompanied by an aduht. )

6.4. The Golf Course may be used by juniors under thirteen (13) vears of age with the permission of the
Golf Professional.

6.3, Children under the age of thirteen {13) are not allowed in the Fitness Center unless accompanied by an
adult,

- OF GOLF CARTS ON THF GOLF COURSE BY CHILDREN UNDER THE AGE OF
FIFTEEN (15) WITHOUT THE PRESENCE OF AN ADULT IN THE CART IS STRICTLY
PROHIBITED. ONLY LICENSED DRIVERS MAY DRIVE GOLF CARTS ON THE ROADS OF
CALLAWASSIE,

7. LESS

EE AND RENTER PRIVILEGES

7.1, A member not residing in his/her Callawassie residential unit may designatc a hona fide resident of
Such unit as the beneficial user of hisfher membership. The designation of a bona fide resident as the

beneficial user of a member’s membership must be made in advance and in writing to the Club General
Munager.

7.2. The sponsoring member must initiate the application for resident privileges and furnish the Club
General Manager with a copy of the Lease or Renral Agreement. The Club General Manager will determine
if the person(s) named in the proposed agreement meet the requirements to be a bona fide resident. A fler
these requirements are met. the resident may begin to use the Club facilities.
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7.3. During the period when a lessee is designated as the user of the member’s membership, the member
shall not have the rights or privileges of membership. However, the lessee’s dining charges shall be
allowed to count against the dining minimum on the membership since the owner of the membership s not
allowed to use the facilities while the membership is being l2ased.

7.4 The resident user of the member's membership shall pay the desianated fees for use of the Club
facilities.

7.5. Temporary resident privileges may be denied, withdrawn, or revoked at any time for reasons
considered sufficient by the Board of Directors in its sole and absolute discretion.

7.6. The member will be responsible for the department of and for all unpaid charges of the temporary
resident.

8. POOLS

USE OF THE CLUB POOL FACILITIES AT ANY TIME IS AT RISK OF THE SWIMMTER,

8.1 GENERAL |
8.1.1. Onoly members and their guests may use the pools,
8.1.2. Showers are required prior to entering the pools.
8.1.3. Pool furniture must be kept on patio decks. All persons using pool turniture are required to
cover the furniture with a towel when using suman lotions. It has been found that these
preparations stain and damage the vinyl strapping.
8.1.4. No running, jumping. or boisterous playing is allowed.

8.1.5. All persons using the pool areas and washrooms are responsible for keeping the areas clean
by properly disposing of towels, cans, paper plates. cigarettes. etc.

8.1.6. All swimmers must wear bona fide swimming attire.  Cut-offs, dungarees. and Bermudas
are not considered appropriate attire, )

8.1.7. Fishing, spear fishing and snotkeling equipment, other than a mask and/or fins are not (o be
used in the pool areas except as part of an arganized course of instrucijon.

8.2. SAFETY
8.2.1. *No person under the influence of drugs or alcohol should use the pools.
8.2.2. *No spitting or blowing nose in pools.
8.2.3. *No person with communicable diseases allowed in pools,
8.2.4. *No person with skin, eye. ear or nasal infections allowed in pools.
8.2.5. *No animals or pets allowed in the pools or pool areas or on the marina docks.
8.2.6. *No glass or hard plastic allowed in the pools or pool areas.
8.2.7. *Pools are open from 8:00 a.m. to sundm\;n

8.2.8. *A FIRST AID KIT is located on the wall entering the restroom area at each pool.
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8.2.9. *An EMERGENCY PHONE is located on the wall entering the restroom area at each pool.
8.2.10.*NO SOLO SWIMMING. NO LIFEGUAKD ON DUTY. SWIM AT YOUR OWN RISK.
8.3. RULES ENFORCEMENT

The Club General Manager has full authority to enforce these rules and regulations. and any infractions will
be reported to the Board of Directors. By being mindful of these rules. all members and guests will be able
o enjoy fully the pool facilities.

8.4. CLUBHOUSE POOIL,

8.4.1. The clubhouse pool is an ADULT pool. Persons must be fifteen ( 15) years or older o use
this pool. i

8.4.2. Bringing food and beverages to the Clubhouse pool area is prohibited during Club service
hours of 11:00 am 10 3:00 pm, Tuesday through Sunday. The Club will serve food and beverages
poolside during these hours.

8.4.3. No food is permitted in or around the perimeter of the pool. Members are encouraged 1o use !
the tables under the arbor.

8.4.4. *The maximum number of swimmers allowed in the pool is 100.
8.5 RIVER CLUB rool,
8.5.1. Children under fitteen (15) vears of age must be accompanied by a parent or guardian.

8.5.2. No fuod is permitted in or around the perimeter ot the pool. Members are encouraged (o use
the picnic tables on the back deck of the River Club.

8.5.3. Those wearing diapers are prohibited in the pool.
8.5.4. *The maximum number of swimmers allowed in the pool is 100.
* All rules marked with an asterisk are required by the State of SC DHEC,
9. GQLF

9.1 Rules concerning the use of the golf course and related facilities will be established from time to time
by the Board of Directors with the advice of the Golf Committee, the Green Committee, the Golf
Professional, or the Club General ‘Manager, and will be made available t@ members as a printed booklet
entitled, Goff Rules und Guidelines, and will include the following.

*  Starting times and weather associated policies

*  Rain check policy

*  Driving range rules

- = Privaie golf cart rules
*  Golf course etiquette
o Attire

9.2. All members should familiarize themselves with and comply with the Club Golf Rules to ensure and
enhance the enjoyment of the golf facilities by all members,

9.3. Social members may play golf only once a month during the IN SEASON (March | through May 13,
and October 1 through November 30). Social Mcmbers may play golf twice a month during the OFF
SEASON (May 16 through September 30, and December 1 through February 28).
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9.4, Special rules and notices concerning golf facility usage will be posted on the bulletin boards in the Pro
Shop from time 1o time as necessary and appropriate.

9.5. The golf facilities may be used by charitable organizations up to four times per year. Each event must
be approved by the Board of Directors with consideration given to revenue production. exposure of
Callawassie Island for marketing purposes and goodwill generated in the community.  Although events
must produce revenue, the events may or may not be profizable. Additional events may be approved on a
case-by-case basis by the Board of Directors.

9.6. Private Golf Carts

9.6.1. All privately owned golf carts must be registered and display either a trail fee sticker or a
nou-trail fee sticker. It a cart does not have a trail fee sticker. the owner of the cart may use it on
the polf course only after payment in the Golf Pro Shop of all appropriate fees, including a cart
tee.

9.6.2. The right o use a privately owned golf cart on The Callawassic Island Members Club ((he
“Club™) property is a non-transferable and non-assignable personal right.

9.6.3. Privately owned golf carts while on Club property, shall be driven by licensed driver only.
All operators of privately owned goi( carts shall operate the golf carts safely and prudently and in
accordance with all applicable state and local laws and regulations.

9.6.4. Uniformity of private golf carts:
a. All private golf carts shall be similar in appearance and shall be as close to the color
white as possible.
b. All private golf carts shall be four-wheeled and electrically powered, two passenger
with head and tail lights for use on private roads.
¢. All privaie golf carts shall be equipped with a canopy, sweater basket, sand bottle or
bucket holder, rear view mirror, power rib tires, and rake with holder.
d. All private golf carts shall have a ail fee sticker or other authorized sticker/pass used
by the Club.
e. Golf carts also may have the following optional features: (i) tinted snap on windshicld.
(ii) all-weather enclosure, (iii) side sweater baskets, (iv) dash tray, (v) dash board, (vi)
seat cover, and (vii) interior mounted heater, fans, horn and clocks.

9.6.5. The owners of privately owned golf carts used on Club property shall maintain a liability
insurance policy with adequate coverage for property damage and personal injury. -Operation of a
privately owned golf cart without such coverage can result in suspension of the right to use a
private cart on Club property. ’

9.6.6. The owner of a private golf cart will be held responsible for any and all damages resulting
from the use or misuse of the golf cart, whether by the owner or another person authorized by the
owner to use the golf cart,

9.6.7. As lony as annual trail fees are in effect for privately owned golt carts, such fees will he
reviewed each year by the Club. Trail fees are a vearly fee and are non-refundable. Trail fees
may be paid in total each if paid in January of that year or may be filled monthly. The rail fee
shall not be prorated, except for the first year a member applies for a private cart privilege. A trail
fee, paid in full, in January of any given year is transferable with the cart if a member sells histher
property and membership during the year for which the annual trail fee has been paid. Any
deviation, from the above, must be appealed to the Club Gereral Manager.

9.6.8. The annual trail fee includes only member, spouse and all family members of the member so

long as such family members are (a) residing in the member’s household or away at.school or in
the military and (b) under twenty-five (23) vears of age, with a valid driver’s license who named
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on the trail fee application. Members who own private carts, their spouse and family members
may ride with other private cart owners at no charge. ’

9.6.9. The spouse of a member currently using their privately owned golf cart may use a Club
owned golf cart for playing golf at no charge.

9.6.10. A maximum of two (2) riders and two (2) golf bags per cart is allowed on private golf carts
when on Club property.

9.6.11. The current trail fee sticker shall he removed il the private golf cart is sold or is no longer
qualified to be under the trail fee program.

10. TENNIS

10.1. Rules concerning the use of the tennis facilities will be established from time to time by the Board of
Directors with the advice of the Tennis Committee, the Tennis Professional. or the Club General Manager,
and will be posted on the bulletin board at the tennis court or in the Tennis Pro Shop, and will include the
following. ’

®  Sign up privileges and restrictions

s Tennis artire
Court etiquette
Court maintenance

10.2. All club members are encouraged to familiarize themselves with and comply with the Club Tennis
Rules 1o ensure and enhance the enjoyment of the tenais facilities by all members.

10.3. Special rules and notices concerning tennis facility usage will be posted on the bulletin board at the
- tennis couris or the Tennis Pro Shop from time to time as necessary and appropriate.

11. RIVER DOCK USAGE

TL1. The Club dock adjacent o the River Club is maintained and operated by the Club for the exclusive
use of Club members and their guests.  All other use of the facility. unless specifically authorized by the
Club General Manager or the Board of Directors. is strictly prohibited and should be reported to the Club
General Manager or Security.

11.2. THERE WILL GENERALLY BE NO ATTENDANT PRESENT AT OR NEAR THE DOCK
FACILITY AND ALL MEMBERS AND GUESTS USE THE DOCK STRICTLY AND COMPLETELY
AT THEIR OWN RISK FOR ANY PROPERTY DAMAGL, LOSS OR PERSONAL INJURY. FOR
SAPETY REASONS UNACCOMPANIED CHILDREN ARE NOT PERMITTED ON THE DOCK
FACILITY . .

T1.3. Club members or their guests are permitted to tie boats 1o the dock facility for a period not 10 exceed
72 consecutive hours when proper notification is given to the Club General Manager’s office.

11.4. In recognition of the severe river currents ofien presznt. rafting of a boat alongside another is not
thought to generally be prudent and therefore, for safety reasons, extreme caution in doing so is
recommended.

1.5, In compliance with dock permit restrictions, no persons arc_permitted to remain on docked boats
overnight and any discharge of waste, garbage. or other materials into the surrbunding waters by any
person at any time is strictly prohibited. ’

TLoo All Club members owning boats and who anticipate using the dock facility from time to time are
required to list their boat registration number with the Club General Manager's office in order that any
observed problems with a docked boat can be prompily reported 1o the owner. Any member’s guests
docking boats for overnight stay are similarly requested to register boats with Security for safety reasons.
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1L.7. Members using the facility for crabbing are required to clearly mark any traps left unattended at the
dock with their names. Any haited trap placed in the water should be attended to at least once every 24
hours.

11.8. The dock is in an important Club facility operated for the pleasure of all Club members. both boat

owners and others. Mutual consideration of and respect by all concerned for the rights and privileges of

other members, including adjacent property owners, is requested and expected.
11.9. Callawassie Island Property Owners who are not Club members or their guests cannot use the dock
facilities at any time including use as a guest of a member.

12. MEMBERSHIP CARDS

12.1 A membership card indicating a Club account number and type will be issued to the member as well
as other eligible family members entided to membership privileges,  Membership cards are not
transferable. Presentation of a membership card by the member may be required prior w the member’s use
of any club facilities. )

12.2. A membership card may only be used by the person to whom it was issued.

12.3. In the event of a lost or stolen membership card, the Club General Manager must be notified in
writing immediately. The member is responsible for all charges made o the member’s account using the
lost or stolen card until the Club General Manager has been notified in writing of the loss or theft of the
card. A nominal card replacement charge will be added (o the member’s account for cach reissued card.

13. DUES, FEES, ASSESSMENTS AND CHARGES
13.1. BILLING
13.1.1 Annual membership dues are payable monthly in advance.

13.1.2. Al charges incurred by the member to his or her Club account will be.billed monthly and
shall be deemed delinquent if not paid within thirty (30) days of the statemcnt date.

13.1.3. When a Club member is building a home on the Island, the dues category will be
permanently changed from nonresident to resident status when a Certificate of Ocecupancy is
issued or nine (9) months from the date of issue of a Building Permit, whichever first occurs.
Billing will also be permanently changed from nonresident 1o resident status when a member
resides anywhere in Beaufort or Jasper Counties. South Carolina or Chatham County, Georgia for
90 days or more.

13.2. PAYMENT

13.2.1 If payment is not received by the end of the month following the statement date. the
outstanding balance will be subject 1o an interest charge of one and one half percent (1.5%;) per
month that will be added to the balance until paynient is received. The Membership Director will
review the payment requirements as part of the new member orientation process. M the first bill is
not paid on a timely basis, the Membership Director will contact the member to ascertain the
reason for nonpayment. Also, the Membership Director will contact any member whose bill is
more than 30 days past due.

13.2.2. Arrangement or payment for scrvices will generally be expected 1o be made at the time the
services are rendered.

13.2.3. Form of payment may be by use of Club account number by the member., member’s
immediate family or authorized guests of the member or recognized credit card
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13.2.4. Charges to a Club account will appear on the next monthly statement, and payment will e
expected in accordance with the terms spelled out above.

13.3. DELINQUENCIES

13.3.1 Any member whose account is delinguent for sixty (60) days from the statement date may
be suspended by the Board of Directors. Suspended members may not use any Club facilitics.
participate in any Club activities, or vote on any Club matters. Upon payment of all indebtedness
and charges (including all ducs, fees, assessments, food and beverage minimums) accrued since
the initial time of delinquency, plus intcrest calculated at the rate of one and one half percent
(1.5%) monthly, suspended members may be reinstated by the Board of Directors after an
additional period of thirty (30) days. Any member whose account is not settled within the four (4)
maonth period following suspension may be expelled from the Club.

13.3.2. Any. member who receives three 30-day notices within a 12-monih pertod will be
suspended without privileges for 30 days.

13.3.3. Suspended members may have their names posted on the Callawassie Island website in the
“Members Only™ section.

13.3.4. In accordance with the By-Laws. the Club shall have a lien against each membership for
any unpaid dues or other charges madc by that member of the Club, which lien shall also accrue
reasonable attorneys’ fees incurred by the Club incident to the collection of such dues or other
charges. or enforcement of such lien. whether or not legal proceedings are initiated. Any other
liens placed against such equity membership-shall be junior to Club’s lien.

13.3.5. If the Club commences any legal action 1o collect any amount owed, or to enforce any
liability of'a member to the Club, the member shall also be liable for all costs and expenses of the
legal action and reasonable attorneys’ fees required in connection with appellate proceedings.

13.4. HARDSHIP CONSIDERATIONS

The Board of Directors will, upon specific request of a member in good standing. consider a change in
membership status from resident to non-resident status in cases of permanent member medical hardship
causing significant loss of ability 1o use the club sports facilities. Any such considerations will be made at
the sole discretion of the Board of Directors.

13.5 SPECIAL DUES CATEGORIES

The maximum number of Equity Golf Members that may elect Surviving Spouse Privileges or Senior Dues
Status is thirty (30) for both categories combined.

14. DISCIPLINE
14 1. GENFRAL

14 L1 Improper Conduct. Any member whose conduct, or whose family's or guests' conduct. shall he
deemed by the Board of Directors to be improper or likely to endanger the wellarc, safety, harmony or
good repuiation of the Club or its members. may be reprimanded, fined. suspended or expelied from the
Club by action of the Board of Directors. The Board of Directors shall be the sole judge of what constitutes

improper conduct or conduct likely to endanger the welfare, safcty, harmony or good reputation of the Club
or its members. '

14.1.2. Board Action. Improper conduct shall be immediately investigated by the Club General Manager
then reviewed by the Board in Executive Session. If the Board decides to proceed with discipline, the
member(s) involved will be immediatelv notified of the Board’s intention 1o suspend and given an
opportunity to bé heard by the Board of Directors to show cause why he or she should not be disciplined in

14
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accordance with this Article. If the Board decides to proceed with the suspension and such member(s)
desire 10 appeal, the Board of Directors shall set a time and date for the appeal hearing within 10 days trom
the date of the appeal request. While such appeal is being considered by the Board. the member shall enjoy
the privileges of the Club.

Notwithstanding the above, the Board reserves the right to suspend immediately without privileges should
the circumstances warrant such action. :

14.1.3. Suspension. The Board of Directors may suspend a member and his or her family or guests from
some or all Club privileges for a period of up 10 one (1) year. Dues and other obligations shall accrue
during such suspension and shall be paid in full before reinsiatement to full privileges.

14.1.4. Termination. The Board of Directors may, by a two-thirds (273) vote of the directors, request the
resignation of any member of the Club for cause deemed sufficient to the Board. I the member does not
resign at the request of the Board, the member may be expelled by the Board.

1.5 Expulsion. Any Member of the Club who has been expelled shall not again be eligible for
membership nor admitted 1o Club Facilities under any circumstances. An expefled member shall be so
notified by registered mail and shall have the obligation 10 surrender his or her membership certificate for
reissuance by the Club to a new member.

14.1.6. Voting Rights. Any member suspended or terminated by action of the Board of Directors shall
avtomatically lose all membership privileges including the right 1o a vote on Club muatters during the period
of suspension or termination.

14.2. REPRIMAND, SUSPENSION, EXPULSION AND TERMINATION OF MEMBERSHIP

14.2.1. Any member may terminale membership in the Club by delivering to the Membership Dircctor
written notice of termination in accordance with the Plan for the Offering of Club Memberships.
Notwithstanding termination, the member shall remain liable for any unpaid club account, membership
dues and charges (including any food and beverage minimums) until the membership is soid.

14.2.2. A member may be reprimanded, expelled. or suspended by the Board of Directors if. in the sole
judgment of the Board of Directors. the member. his or her family. or guests, or lessees is deemed improper
or likely 10 endanger the welfare, safety. harmony or goad reputation of the Club or its members. The
following includes. but is not limited to, examples of conduct that are not acceptable:
*  Lxhibit unsatisfactory behavior, deportment and appearance
+ Tail w pay the required membership contribution, dues, fees. charges (including any food and
beverage minimums) or assessments in a proper and timely manner
*  Pail 1 abide by the rules and regutations for the golf, tennis, pool, fitness, and dining facilities or
for any other recreational facilities of the Club
»  Verbally or physically abuse the personnel or employees of the Club
*  Submit false information on his or her application or with respect 10 his or her guests or lessees
® Use or reproduce the information in the membership directory in any manner or means for
commercial or charitable purpose or provide information contained in the membership directory to
persons who are not members of the Club.

The foregoing also shall apply to the family or guests of a lessce.

14.2.3. Notwithstanding any termination or suspension of membership, the member shall remain liable for
any unpaid club account or membership dues, fees, charges, and assessments, and such member shall not
be entitled to a refund of any part thereof paid by the member to the Club.

14.2.4. Any member who has had his or her membership terminated for any reason shall not again be
admirted to the Club's Facilities under any circumstances while such suspension or termination is in force
and shall not be permitted 1o vote on any matter brought befare the members.
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14.2.5. A suspended or terminated member may have full membership privileges restored only by specific
Board of Directors action to restore such status until such time as the membership is reissucd under the
rerms of the Plan for the Offering of Memberships.

15. LOSS OR DESTRUCTION OF PROPERTY OR INSTANCES OF PERSONAL
INJURY

I5.1. The Club shall not be responsible for any loss or damage o any property left or stored on the Club’s
premises, whether in lockers or elsewhere.

15.2. No person shall remove from the Club's premises any property belonging to the Club without proper
authorization. Every member of the Club shall be liable for any property damage and/or personal injury at
the Club, or at any activity or function operated, organized, arranged, or sponsored by the Club, caused by
the member, or his or her family. guests, or lessecs. The cost of any such damage may be charged to the
members Club account.

15.3. Any member, guest or other person who, in any manner, makes use of or aceepts the use of any
apparatus. appliance, facility, privilege or service whatsoever owned. leased or operated by the Club. or
who enguges in any contest. game, function, exercise, competition or other activity operated. organized.
arranged or sponsored by the Club. either on or off the Club's premises, shall do so at his or her own risk.
and shall hold the Club and its directors, officers. employees. representatives. and agents harmless for any
and all loss. cost, claim, injury, damage or liability sustained or incurred by him or her, resulting there from
and/or from any act or omission of any director, officer, employce, representative or agent of the same,
Any member shall have, owe and perform the same obligation to the Club, and it direclors, officers.
employees representatives and agents, hereunder in respect 1o any such loss. cost, claim, injury. damage or
liabitity sustained or'incurred by any guest or such member.

16. MAILING ADDRESSES

16.1 Each member is responsible for submitting in writing his/her current email and postal mailing address
to the office of the Club General Manager and for updating subsequent address changes as needed. All
club notices and invoices will be sent o that address. Members will be held to have received all club
mailings ten (10) days afier they have been mailed to the address on file.

17. PRIVACY OF CLUB INFORMATION

17.1. The Club does not generally provide information concerning Club activities or membership 10 the
media or to other third parties. When appropriate, the Club General Manager or his designate will do so.
Members are cautioned to avoid answering media questions and specifically trom providing club
documents or member information to individuals outside the membership.

17.2. The roster or list of members in the Club shal] be furnished only to members and appropriate Club
staffand shall not be used by or given to anyone else by a member of the Club for any reason whatsoever,
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT
The Callawassie Island Members Club, CIVIL ACTION 2012-CP-07-03218
Inc.,, :
Plaintiff/ Counterclaim
Defendant, ‘ORDER DENYING PLAINTIFF'S
. MOTION FOR SUMMARY
v, JUDGMENT AS TO ATTORNEYS’
FEES

Gregory L. Martin and Rebecca L. Martin,

Defendants/Counterclaim
Plaintiffs.

Plaintiff and counterclaim defendant The Callawassie Island Members

Club, Inc.’s (“CIMC”) has filed a motion for summary judgment seeking, among

other things, an award of attorneys’ fees against defendants and counterclaim

plaintiffs Gregory L. Martin and Rebecca L. Martin. Fc;r the reasons stated

below, the Court denies CIMC’s motion for summary judgment as to attorneys’
fees.

FACTS

CIMC alleges that there is no genuine issue of material fact that it is
entitled to attorneys’ fees and costs under the relevant agreements, including the
following: !

* The Callawassie Island Members Club Plan for the Offering of
Memberships, amended as of Feb. 2, 2012;

* CIMC By-Laws dated March 2009;

' These are the versions of the documents in effect when the Martins resigned from
CIMC, and when this lawsuit was filed.
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*  CIMC General Club Rules dated Feb. 23, 2009.

The Plan contains the following provision concerning attorneys’ fees:

The Club [CIMC] shall have a lien against each membership for
any unpaid dues, fees and other Charges made by that member,
which lien shall also accrue reasonable attorneys’ fees incurred by
the Club incident to the collection of such dues, fees and other
Charges, or enforcement of such lien, whether or not legal
proceedings are initiated. The lien may, but need not, be recorded
among the public records of Beaufort County, South Carolina, by
filing a claim therein which states the name of the member, the
number of the membership and the amount claimed to be due, and
said lien shall continue in effect until all sums secured by the lien,
together with all costs incurred in recording and enforcing said
lien, shall have been paid. Such claims of lien may be signed by an
officer of the Club. Upon full payment, the member making
payment shall be entitled to be reinstated as a member in good
standing and shall be entitled to a satisfaction of lien to be prepared
and recorded at the member's expense. All such liens may be
foreclosed by the Club, in any action at law or in equity, with or
without five (5) days prior written notice of the intended
foreclosure, as may be deemed appropriate by the Club. The Club
may also, at its option, sue to recover a money judgment for
unpaid dues, fees and other Charges[?] without thereby waving
the lien securing the same. The Board of Directors reserves the
right to report members who are in arrears on their Club bills to an
appropriate national credit reporting agency. Any other liens
placed against a membership shall be junior to the Club’s lien.

See The Callawassie Island Members Club Plan for the Offerin g of Memberships,

amended as of Feb. 2, 2012, § 6.8 (emphasis added). By its terms, the Plan

provides two alternative remedies to CIMC in the event that a member fails to
pay membership dues: (1) foreclose its lien against the membership; or (2) sue to
recover a money judgment. Attorneys’ fees incurred in collection efforts accrue

only to the membership lien, and recovery of attorneys’ fees is only available in

2'This Plan defines “charges” as “dues, fees, food and beverage minimums, assessments,
charges, state taxes, service charges and other charges that the Club may establish from
time to time .. .." See Plan § 6.1, p. 15. It does not include attorneys’ fees.
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the event CIMC elects to foreclose its lien on the membership. The Plan is silent

as to the recovery of attorneys’ fees in the event that CIMC elects to sue for a
money judgment, which it has elected to do in this case.

i

The By-Laws contain language concerning attorneys’ fees that is virtually

identical to the language in the Plan:

The Club shall have a lien against each membership for any
unpaid assessments, fees, annual dues or other charges made by
that member of the Club, which lien shall also accrue reasonable
attorneys’ fees incurred by the Club incident to the collection of
such annual dues or other charges, or enforcement of such lien,
whether or not legal proceedings are initiated. The lien may, but
need not, be recorded among the public records of Beaufort
County, South Carolina, by filing a claim therein which states the
name of the member, the number of the membership and the
amount claimed to be due, and said lien shall continue in effect
until all sums secured by the lien, together with all costs incurred in
recording and enforcing said lien, shall have been paid. Such claims
of lien may be signed by an officer of the Club. Upon full payment,
the member making payment shall be entitled to be reinstated as a
member in good standing of the Club and all such liens may be
foreclosed by the Club, in any action at law or in equity, with or
without five (5) days prior written notice of the intended
foreclosure, as may be deemed appropriate by the Club. The Club
may also, at its option, sue to recover a money judgment for
unpaid annual dues or other charges without thereby waiving the
lien securing the same. Any other liens placed against such equity
membership shall be junior to Club's lien.

See CIMC By-Laws dated March 2009, Art. XI, p. 8 (emphasis added). Like the
Plan, the By-Laws provide that attorneys’ fees are recoverable only in the event
that CIMC elects to foreclose its lien on the membership. Like .the Plan, the By-
Laws are silent as to the recovery of attorneys’ fees in the event that CIMC elects

to sue for a money judgment.
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fees:

See CIMC General Club Rules dated Feb. 23, 2009, §§ 13.3.4 and 1335, p. 14
(emphasis added). Under the Rules, the Club can only recover

incurred in connection with any “appellate proceedings” when it elects to sue for

Finally, the Rules contain the following provisions concerning attorney’s

In accordance with the By-Laws, the Club shall have a lien against
each membership for any unpaid dues or other charges made by
that member of the Club, which lien shall also accrue reasonable
attorneys’ fees incurred by the Club incident to the collection of
such dues or other charges, or enforcement of such lien, whether or
not legal proceedings are initiated. Any other liens placed against
such equity membership shall be junior to Club's lien.

If the Club commences any legal action to collect any amount
owed, or to enforce any liability of a member to the Club, the
member shall also be liable for all costs and expenses of the legal
action and reasonable attorneys’ fees required in connection with
appellate proceedings.

a money judgment.

material fact and it is clear the moving party is entitled to a judgment as a matter
of law. S.C. R. Civ. P.A 56(c). “In determiniﬁg whether any triable issues of fact
exist, the evidence and all inferences which can be reasonably drawn from the
evidence must be Qiewed in the light most favorable to the nonmovillwg party.”
Huancock v. Mid-S. Mgmit. Co., Inc., 381 S.C. 326, 329-30, 673 S.E.2d 8071, 802 (2009).
In cases such as this, “the non-moving party is only required to submit a mere

scintilla of evidence in order to withstand a motion for summary judgment.”

LEGAL STANDARD .

Summary judgment is appropriate where there is no genuine issue of

Id. (emphasis added).

attorneys’ fees
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ANALYSIS

“In South Carolina, the authority to award attorney’s fees can come only
from a statute or be provided for in the language of a contract.” Seabrook Island
Prop. Owners' Ass'n v. Berger, 365 S.C. 234, 238-39, 616 S.E.2d 431, 434 (Ct. App.
2005). “There is no common law right to recover attorney’s fees.” [d.

CIMC has not claimed a statutory source of authority for recovering its
attorneys’ fees. Further, CIMC has n& indicated that the Declaration entitles it to
attorneys’ fees. l

CIMC appears to rely solely on the terms of the Plan, the By-Laws, and the
Rules as a contractual source of authority for its claim for attorneys’ fees. “When
a contract is unambiguous, clear, and ex}aliéit, it must be construed according to
the terms the parties have used, to be taken and understood in their plain,
ordinary, and popular sense.” Friarsgate, Inc. o. First Fed. Sav. & Loan Ass'n of S.
Carolina, 317 S.C. 452, 457, 454 S.E.2d 9(51, 905 (Ct. App. 1995). “[A] court will
construe any. doubts and ambiguities in an agreement égainst the drafter of the
agreement.” CoastalStates Bank v. Hanover Homes of S. Carolinn, LLC, 408 S.C. 51 0’,
519, 759 S.E.2d 152, 157 (Ct. App. 2014).

The plain terms of the applicai)le Plan and the By-Laws only entitle CIMC
to attorney’s fees in the event that it elects to foreclose its lien for unpaid
assessments against a membership. Here, CIMC elected to sue Mr. and Mrs.
Martin for a money judgment instead, in which case the Plan and the By-Laws

do not provide for the recdvery of attorney’s fees. The Rules only entitle CIMC to
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recover attorney’s fees “in connection with appellate proceedings,” which is not

the case here.

CIMC’s primary citations to the by-laws and other documents are .

generalized statements about the board’s authority to interpret the by-laws; those
- general statements do not allow the board to disregard clear limitations in the
documents that limit attorney’s fees to situations when CIMC attempts to recover
on a lien. CIMC’s argument to the contrary effectivefy demands that it be
allowed to ignore specific provisions in the documents, and to improperly revise
the rules mid-litigation. At the least, a genuine issue of material fact exists as to
whether later-enacted versions of CIMC’s Rules (i) were properly enacted, (ii)
override c)ther documents such as the by-laws, etc., and (iii) are appropriate
authority for CIMC to attempt to claim attorney’s fees from the Martins and

others.

CONCLUSION

For the foregoing reasons, the Court denies CIMC’s motion for summary

judgment as to attorneys’ fees.

J. Ernest Kinard, Jr.

Circuit Court Judge
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT  [0ik Jil. - Ty Fii 11drh. NO.: 2012-CP-07-3218
) '

The Callawassie Island Members.. .
Club, Inc. S

NOTICE OF MOTION AND
MOTION TO RECONSIDER
ORDER GRANTING SUMMARY
JUDGMENT AGAINST GREGORY
L. MARTIN

Plaintiff,
vs.
Gregory L. Martin and Rebecca L. Martin

Defendants,

vvv\—/\/v\—/vvv

TO: WILLIAM T. YOUNG, I, ESQUIRE, ATTORNEY FOR THE PLAINTIFF
THE CALLAWASSIE ISLAND MEMBERS CLUB, INC:

YOU WILL.PLEASE TAKE NOTICE that the Petitioners, Gregory L. Martin, by
and through his undersigned attorney, pursuant to SC Rule Civil Procedure 59 and all
other relevant authority, moves the court to reconsider its opinion and Order dated June
24,2014 by Judge J. Ernest Kinard, Jr. in this case from the hearing before the Court of

May 19,2014 (Attached hereto as Exhibit A).

Improper standard used in determining to grant Summary judgment:

This Motion is made on the grounds that the Court fails to apply the proper
standard in deciding to grant the Plaintiff's Motion for Summary Judgment in fhis case.
Our Supreme Court has recently made clear that virtually any evidence at all that
demonstrates a dispute exists in the case is sufficient to require the denial of a summary
judgment motion. Further, the burden of proving that no fact exists is upon the moving
party (the Plaintiff in this case) so that the non-moving party is not denied an opportunity

for the matter to be heard in full by a jury. The Court has held that summary Judgment is
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appropriate when the 'plcadings, depositions, affidavits, and discovery on file show there

is no genuine issue of material fact such that the moving party must prevail as a matter of

law.” Turner v. Milliman, 392 S.C. 116, 121-122 (2011). “To determine whether any |
triable issues of fact exist, the reviewiﬁg court most consider the evidence and all
reasonable inferences in the light most favorable to the non-moving party.” McLaughlin
v. Williams, 379 S.C. 451, 455-456, 665 S.E.2d 667, 670 (Ct. App. 2008). To withstand a
motion for summary judgment in cases applying the preponderance of the evidence
burden of proof, the non-moving party is only required to submit a mere scintilla of

evidence. Hancock v. Midandash:South Mgmt. Co., Inc,, 381 S.C. 326, 330, 673 S.E.2d

801, 803 (2009) (Emphasis Added). “The party seeking summary judgment has the
burden of clearly establishing the absence of a genuine issue of material fact.” Millcf v,

Blumenthal Mills, Inc., 365 S.C. 204, 220, 616 S.E.2d 722, 730 (Ct.App. 2005). The

Court’s order in this casc fails to analyze the Plaintiff’s motion in this case pursuant to
this standard and the application of the standard articulated by the Supreme Court in this
case would necessitate that the Plaintiff's motion for summary judgmém in this case be

denied.

Reconsideration of Order’s misplaced reliance upon specific documents:

The Order in this case references six (6) places where it contends that the
governing documents applicable to this case support the award madfz by the Court (Order
p. 3). Although the Order states that the Defendant’s contractual obligation arose from
the 1994 Plan it provides no reference to tl}at document which would support the finding

of summary judgment. Furthermore, none of the sections of the governing documents
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referenced in the Order support the granting of summary judgment as the following will

demonstrate:

1) On page 3 of the order, the first citation to the Ptan for the Offering of
Membership, April 1, 1994 references only “resigned” members but does not speak to

expelled membets, such as the Defendant in this case. Furthermore, the Court’s reference

to the 1994 Plan also leaves out the critically important next line which reads “These

dues will accrue against and be deducted from the amount to be paid to the resigned
member upon the rcissuéncc of his or her resigned membership.” (1994 Plan for the
Offering of Membership p. 9). The Defendant’s affidavit further supports the
understanding that a member could never owe more than the value of his membership
and that accrual agains't the membership was the limits of the potential liability of the
Defendant. Taking all inferences in tbe light most favorable to the Defendant, as the
Court must in this case, there is clearly an issue of fact as to whether the Defendant was
expelled and as to the amount of damages owed, if any.

2) On page 3 the Order next references the Plan for the Offering of
Membership dated July 1, 2013. Reliance on the 2013 document is inappropriate in as
much as this Rule went into effect (if at all) a year after the current litigation was initiated
and is being applied to a debt which was alleged to be incurred as carly as 2009 (see the
Affidavit of Jeff Spencer and the Complaint in this case). Finally, the Defendant’s
expulsion was completed by January 2010, approximately three years prior to this Rule
change, at which time all obligations would cease. On pages 2 and 4 of the Order the

Court subsequently makes the finding that the documents after 1994 are irrelevant

g
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anyway (p.4 Order —end of first paragraph) so reliancc upon them to support summary
judgment is ixﬁproper.

3) The Order on page 3 next references Club By-Laws (unda'ted) which state
only that for resigned members the amount owed accrues against their membership. This
is significant because it specifies that any accruing dues, fees and charges are aceruing
against the “resigned membership” — it does NOT say accruing against the resigning
member. Again, this supports the Defendant’s contention that while the membership may
be subject to accrual of a specific amount of owed dues, fees and charges that such
liability does not exceed the value of the membership. Likewise, this provision does not
speak to expelled members or possible charges owed by an “expelled” member such as
the Defendant. |

4) The Order on page 3 next relies upon the General Club Rules (undated)
which references terminated members in the cited portion. Again, a terminated member
is not the same as an “expelled” member and the 2001 Club documents highlight that
distinction. (See Defendant’s Memo in Opposition to Plaintiff’s Motion for Summary
Judgment with 2001 Club document excerpt Exhibits). Further, according ot eh cited
portion, the mechanism for “iermination” involves a voluntary act of the member to
provide written notice of that termination, which is not the same automatic procedurc
which the governing documents set forth for expulsion. However, this references in the
Order to the General club Rules at C-3 also does not justify summary judgment in this
matter because it speaks only to owing on an “unpaid club account, membership dues and
charges” at the time of termination, but makes no reference to ongoing obligation claimed

by the Plaintiff in this case.
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5 & 6) The Order’s final two references on page 3 rely upon the January 1, 2014
General Club Rules (p.3 Order) at sections 16.4 and 16.5. These 2014 Rules, which
address expelled members, are not only inapplicable (and the reliance thereon
inappropriate) because they went into effect (if at all) a year and a half after the current
litigation was initiated, but also because even if they are currently in effect, they can not
retroactively undo the ‘Defen(lant’s expulsion which was completed by January 2010,
approximately four years prior to this Rule change. As stated above, the Court in its
order subsequently finds that these documents (and all passed after 1994) are irrelevant
on p. 4 of its Order. In fact, the Court’s reliance upon 2014 documents is inappropriate
where such documents are too recent in history to be applicable to the Defendants in this
case since the Plaintiff is seeking sumunary judgment as to damages claimed from 2009.
These two very recent provisions highlight the fact that the Plaintiff was unable to
provide the Court with governing documents.applicable to the Defendant that would
refute the Defendant’s contention that expulsion was mandatory and that expulsion
results in an end to all obligations owed to the Plaintiff. Whether there is any support for

the Plaintiff’s argument that expelled members, such as the Defendant, remain liable for

ongoing charges after expulsion, there is certainly at least a scintilla of evidence opposing

that notion sufficient to withstand summary judgment and for which the Defendant

respectfully requests the Court reconsider its Order and deny summary judgment.

Outstanding and Ollgoing Discovery:

In this case, summary is also inappropriate because there is outstanding discovery

which is needed to have a full and fair hearing of any summary judgment matter in this
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case. As set forth at the hearing, the Defendant, Gregory Martin has been forced to obtain
a motion to compel discovery against the Plaintiff in this matter to obtain discovery in
this case. The Defendant served discovery on the Plaintiff on January 6, 2014 (two
months prior to the Plaintiffs ﬁlmg for summary Judgment) and that responses were 110t
provided within the time set by the SC Rules of Civil Procedure, therefore on Apnl 15
2014 the Defendant filed a motion to compel discovery in an attempt to gather the
information reasonably needed to defend against the motlon of the Plaintiff. A hearing
on the Defendants motion to compel the Plaintiff to provide discovery was heard Jung 2,
7014 and an Order compelling the discovery was filed and served June 17, 2014, The
Court did not believe that the information sought was part of a “ﬁshing expedition” but
instead ordered the Plaintiff to respond. The Plaintiff has not provided the material sought
by that Order compelling discovery. It is therefore improper for the Court to grant
summary judgment to the plaintiff in a situation where the Plaintiff has refused to fully

. and fairiy respond to disco‘very requests and where the Defendants have been diligent in
pursuing said discovery. (see Defendant’s Interrogatories and Requests for Production
attached as Exhibits to Defendant’s Memo in Opposition to Plaintiff’s Motion for |
Summary Judgment and see the Junel7, 2014 Order Granting Defendant’s Motion to
Compél). Further, the material sought is directly relevant to the case at hand. As can be
seen from the current Order the “membership file” of the Defendaxﬁ has not yet been
provided to the Defendant by the Plaintiff, and the graniing of summary judgment prior
to the opportunity of the Defendant to obtain and present all evidence relevant to his
membership ﬁie is improper. (See also Defendant’s Memo in Opposition to Plaintiff’s

Motion for Summary Judgment at pages 25 and 26).
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Further, the Defendant intends to take the deposition of Jeff Spencer, Plaintiff
General Manager, and possibly other witnesses in this case but has not yet been able to
do so and believes that because of these pending discovery issues that the granting of

~ summary judgment was improper and should be reconsidered by this Court.

Improper Award of Attorney Fees and Damages:

‘The Order also improperly awards additional unearned fees to the attorney of the
Plaintiff of $4,500.00 (see p. 3 of Ehrick K. Haight Jr. affidavit of March 6™ 2014). The
Defendant believes that the award of any attorney’s fees to the Plaintiff is improper in
this case but these “Estimated Additional Fees” are wholly unsupported and based upon
nothing of substance in the record before the court. Furthermore, with the Plaintiff
claiming actual “earned” fees of $3,668.63, for nearly two years of litigation, the $4,500
of “future” fees would appear to be grossly overestimated and not reasonably tethered to
any work to be done in securing of the judgmerﬁ in question. Our court has refused to

support attorney fee awards in which the record does not contain an itemization of the

fees and expenditures claimed. Parker v. Shecut, 531 S E.2d 546, 340 S.C. 460 (S.C.App.
2000). It is simply improper for the court to é:ngagc in purely speculative a\vél'd of future
fees where no evidence was heard nor presented on the subject, and where there is no
reasonable connection between the amount chosen and any future work of the Plaintiff

attorney in this matter. (See also Defendant’s Memo in Opposition to Summary Judgment

pages 24 and 25).

As to damages, the Defendant has an equity account of $31,000.00 from which

any amount considered for judgment must be reduced according to the governing
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documents and in equity. (See Defendants exhibits and deposition excerpts 1o the Memo

in Opposition to Motion for Summary Judgment)

Other Findings not supborted by the Record in the case:

The Order in this case also makes assertions which are not supported in the record
in the case. For iﬁétance, on page 4 the Order finds that the “Defendant continued to use
the club amenities” which is untrue and found no where in the record before the Court.
The Order relies heavily upon the statement that the “obligation to pay dues, fees and -
assessments until his membership was re-issued was evident in the 1994 Plan” (p. 4
Order) but is on.ly able to suppott such ﬁhding with references to 2 provisions that
speciﬁcélly refer to resigned memberships and not expelied memberships. The Court’s
Order in fact relies heavily upon the January 2014 governing documents but says that any
contention that these later documents were not properly passed is “irrelevant” (order p.4
end of first paragraph). This is an error in as much as the Court can not rightly rely 1fpox1
documents in support of finding summary judgment (the Defendant believes that such
reliance is error for other reasons set forth herein as well) and then tell the Defendant that
the mechanism of passage of those documents can not be clxallc;xged because they aré

irrelevant.

Evidence that Expulsion was mandatory ending all obligations and of
representations of this fact made by the Plaintiff’s agent: :

“

The Order of this Court should be reconsidered because the Defendant put forth
compcliing evidence that representations were made by Ellen Padgett, an agent of the

Plaintiff, not CIC as is found in the Order, support the construction of the membership
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plan in conformity with the position of the Defendant (that expulsion was mandatory and
resulted in a complete end to all membership rights and obligations). (See the |
Defendant’s Memo in Opposition to Summary Judgment at pages 6 through 12) While
the Defendant believes his interpyetation is the supported and correct one, if the Court
determines otherwise, certainly the Defendant would have the basis for the counlefclaim
for mistepresentation he has asserted in the pleadings in this case such that the case
should not be decided by summary judgment. Further, the Defendant presented a
thorough and compelling argument and evidence that Ellen Padgett in fact spoke for the
Plaintiff and was in the best position o interpret the governing documents of the ?laintiff.
Ellen Padgett’s testimony, Plaintiff’s forlﬁel' Membership Director, supports the
Defendant’s position that he is liable for no more than 4 months of owed dues and fees.
Ellen Padgett worked in the Callawassie Sales Office, was an acting Membership
Sccretary, and maintained the Resale List, and testified in her deposition that CIMC
would inform her when a member had been expelled and \\;as thu\s no longer a member.
(See Padgett Deposition P. 8, 88-90, 108). In fact, several witnesses, have testified that
she represented to them that they could have no more than 4 months of delinquency
liability, but also because she stated in her deposition that the Rules do in fact require
expulsion after 4 months. In fact at pages 146 and 147 of her deposition she agrees that
the language in the Club Rules at 13.3.1 is reasonably understood by her to mean that
after 4 months of delinquency the member would lose their membershié. (p. 146In8-p
147 In 19 Padgett Depo) These admissions are enough 1o create a genuine issue of a

material fact such that the Court should reconsider its Order and deny the Plaintiff’s

motion for Summary Judgment.
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Plaintiff Club documents require expulsion ending all future obligations:

The Defendant points the Court again to the 2001 Club Rules which require
expu[éion after 4 months of an account being delinquent (See 13.3.1 indicating “Any
member whose account is not settled within the four (4) months period following

suspension shall be expelled from the Club.”(Emphasis Added) The Club Rules then go

one to define “Expulsion” 14.1.5 and distinguish it from both “Suspension” 14.1.3 and
“Termination” 14.1.4. The Club Rules at 14.2.3 then discuss that members that have been
suspended or terminated “shall remain liable for any unpaid account or membership dues,
fees, charges and assessments and such member shall not be entitled to a refund of any
part thereof paid by the member to the Club”. Please note that this is not applicable to
members that have been e*pclled. Use of the word “shall” established that expulsion
after four months of suspension for account delinquency is mandatory. See South

Carolina Depart. Of Highways and Public Transp. v. Dickinson, 288 S.C. 189, 191, 341

S.E.2d 134, 135 (1986). Accordingly, even if a member of the Plaintiff the Defendant
had the right to be expelled from CIMC once his membership had been suspended for
four months due to delinquency. In fact, there is no provision anywhere in all the CIMC
governing documents from 1994 through 2013 suggesting expelled members are liable
after expulsion. The Plaintiff has very recently attempted to adopt new Club Rules just
this year to change this provision, but those are not relevant to this case.

In addition, the Court’s finding that the documents at issue are unambiguous
should not be the basis for the granting of summary judgment. The case.: of Ward v. West

Oil Company, lllé., 379 8.C. 225 at 238 (S.C. App. 2008) indicates that even an action to

construe an unambiguous contract is an action at law. While Defendants disagree that

10
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the contract is unambiguous, even if so, the effect would only be to limit what
information the jury can review as they “construe” the contract documents to determin_c
the intent of the parties, it does not require the granting of summary judgment nor that the
Defendants are no longer be entitled to a jury, nor does it mean that the jury would
construe the contract in the Plaintiff’s favor. These' matters along with other questions of
fact, such as, whether the Defeﬁdant was expelled from the Club?; can the Club allow
some members to concede memberships while refusing to allow other members of the
same class to concede their memberships back to the Club?; did the Appellantresign
from the Club?; and does the Appellant owe money to the Club?; all demand that the

Appellant be allowed a jury trial in this matter.

In addition, t_he Defendant presenkd cvidence that concessions were allowed in
numerous circumstances which clearly violate the rights of the Defendant who has not
been “allowed” to concede his membership where others of the same class of
membership have been. The Plaintiff has no right to violate state law, evexi in
negotiations of settlement and in fact SC Code §33-31-302 at part 18 expressly states just
that. The Order improperly grants summary judgment yvithoul ruling on these arguments
and thereby allows the Plaintiff to violate SC law to the detriment of the Defendant. The

Defendant requests the Order be altered or amended to deny summary judgment.

State Law must be interpreted to provide some benefit to the member and not
create an obligation to pay an unspccified and unending obligation:

However, even if the court believes that there is no issue of fact as to whether the
Defendants have been expelled or terminated, section 14.2.3 still creates an issue of fact

in as much as the Defendants have argued that the liability is for “unpaid account or

11
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membership dues...” meaning those amounts due at the time of termination, not the
ongoing and never ending accumulation sought be the Plaintiffs. The Defendants
interpretation conforms with the South Carolina Non-Profit corporations statute which
declares that a member must be able to resign from a non-profit (§33-31-620). This
statute is rendered meaningless if the Defendants receive no benefit from resignation as is
the effect in the Court’s interpretation of the documents in this case. Please bear in mind
that the Plaintiff chose to operate as a nonprofit corporation and while receiving those
benefits and should also be required to comply with the requirements of that decision.
The statute can not be interpreted to negate itself by essentially saying that a resigned
member can be obligated to all the obligations of membership for so long as the Club
desires. However, that is how the Plaintiff suggests it should be interpreted. In this case,
the Plaintiff has complete discretion to re-issue the Defendant membership and even if
the Defendant membership could reach the top of the Resale List, which is now virtually
impossible, the Plaintiff can still refuse to allow any transfer based completely on its own
discretion to refuse the proposed purchaser. This situation is patently unfair to the
Defendant and interprets South Carolina Code §33-31-620 in a manner which fails to
provide the benefit to the member which it was intended to provide.

The 1994 Plan of Offering also requires the Club to reissue memberships fronﬁ the
waiting list as “every fourth cquity membership issued in that category will be a resigned
membership from the waiting list for that category.” (P. 7 1994 Plan for the Offering of
Membership — “Transfer of Equity Membership”). This requirement, howevér, has not
been followed as the waiting list or “Resale List” contains dozens of members in order

ahead of the Defendants that did not “resign” but were conceded or expelled members

12
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(see Exhibit D to Defendant’s Memo in Opposition to the Plaintiff’s Motion for
Summary Judgment). ’i‘he policies of CIMC has evidenced that they in fact do expel
members and acknowledge that they have no further obligations. CIMC 30(b)(6)
designee Harmon Switzer and past Board President Karen Norwood has testified in fact
that suspension is automatic after a delinquency of 3 months.(See Deposition Excerpts -
Switzer and Norwood see also the 1994 Club Rules ét C-2(item 6)). Expelled members
were sent expulsion letters such as the letters contained in Exhibit E to the Defendant’s
Memo in Opposition to the Plaintiff’s Motion for Summary judgment.

Further, under the scintilla of evidence standard, the Court should reconsider the
evidence submitted by the Defendant. Specifically, the Defendant has offered an affidavit
in this case in which he asserts that he was not obligated to pay dues fees and assessments
from the Club afier 4 months of delinquency. (See Exhibit A to the Defendant’s Memo in
Opposition). The De‘fendant has stated in his affidavit that the terms of the agreement of
the parties in any event would never result in a loss or claim against him for more than
the equity he obtaincd in the Club. The Defendant was denied the opportunity to concede
his membership offered to other sim‘ilarly situated members. The Deféndént also states
that he has never voted to change these essential and important rights (Sce Affidavit of
the Defendant- Exhibit A to the Defendant’s Memo in Opposition).

Furthermore, others being sued by CIMC have supported the proposition that they
were in fact told by agents of the Club that they could resign at any time and/or that they
could incur no more than 4 months liability in any event. For instance, Mr. Dick Mercier
has testified that he was told by agent Lee Allen, in 1989 that he could resign at anytime

prior to the drafting of any of the modern day governing documents (See deposition of R.
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Mercier p. 46- 47). See also the testimony of Ronnie and Jeannette Dennis brovided with
the Defendant’s Memo in Opposition to the Plaintiff’s Motion for Summary Judgment in
" which he gave similar testimony.

Ellen Padgett worked in the Callawassie Sales Office, was an acting Membership
Secretary, and maintained the Resale List, and testified in her deposition that CIMC
would inform her when a member had been expelled and was thus no longer a member.
(See Padgett Deposition P. 8, 88-90, 108). In fact, several witnesses, have testified that
she represented t;) them that they could have no more than 4 months of delinquency
liability, but also because she stated in her deposition that the Rules do in fact require
expulsion after 4 months. In fact at pages 146 and 147 of her deposition she agrees that
the language in the Club Rules at 13.3.1 is reasonably understood by her to mean that
after 4 months of delinquency the member would lose their membership. (p. 146 In 8 —p
147 In 19 Padgeﬂ Depo) If this is not an admission by the Plaintiff requiring judgment on
this issue it is at least enough to create a genuine issue of a material fact such that the

Plaintiff’s motion should be denied.

Ms. Padgett also testified with regard to the members on the Resale List stated as
Expelled or Conceded that it was when the members took over (2001) that they put all
“these expelling and conceded happened on this- were put here on this list after the
members took over.” (p. 133 In12-13 Padgett Depo).

In addition, James Carling, who served on the CIMC Board from approximately
2000 to 2007 as President and Treasurer (pp. 7, 8 & 57 Carling depo attached to
Defendant’s Memo in Opposition) at different times, and then again on the board in 2010

serving on the finance committee, testified to several fact which support the claims of the

14
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Defendants and which compel denying the Plaintiff’s motion. In his erosition, Mr.
Carling identified a letter (Exhibit I to Defendant’s Memo in Opposition) signed by him
on behalf of the Club to Bernard Carpenter in which he references 13.3.1 of the Club
Rules (See Exhibit C to Defendant’s Memo in Oppositiqn) and confirmed that members
who do not bring their accounts current within four months “Following suspension
they're expelled from the club, yes.” (p.24 In 15 ~ In 24 and p.27-In [5 - p28 In 11. depo
Carling). Mr. Carling again confirms thié 4 month suspension followed by expulsion
when asked in reference to the quoted letter: “Would you agree that the—the rule at that
time was that a member would — would be expelled from the club if they were suspended
for more than four months and did not settle their accounts? Answer: Yes.” (P.30In6 -
18 depo Carling) and would not again be eligible to be a mexﬁbcr (p 30 1in 12- 18 Carling
Depo). (See also Exhibit F to Defendant’s Memo in Opposition). Mr. Carling also
testified that during his time on the board that a member could not resign. (Depo p. 30 In
23 to p 31in 4). He elaborated on »this statement stating that he would have told someone
trying to resign that they “Can’t do it.” (p.44 In 15 Depo Carling).

Another past CIMC Board President, Karen Norwood, (p. 3 In 20-21 Depo
Norwood) testified thz.n persons acquiring membership prior to the 2001 passage of the
CIPOA Covenants were “grandfathered” (P. 28 In. 13). Most signiﬁcant in Ms.
Nérwood’s deposition is that she conﬁﬁns that when the Club changed the 13.3.1
language from “shall be expelled” to “may be expelled” it was done without discussion
among the Board and without presentation to thc members of the Club. (P. 82 In 12 thru
' p84 In 19). And that the change was made because they did not like the previous

language which suggested that a member would “absolutely have to be expelled”
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(emphasis added) (see p.84 In 16 Norwood deposition) and the Club wanted to change
that. This explanation presents far more than a scintilla of evidence that the Defendant’s
interpretation of this provision is warranted in this case.

In addition the Defendant provided the court with letters of concession or
expulsion relative to Ralph Zezza, Homer Knearl (November 13, 2002), Phillip Thomas
(April 14, 2010), Margaret Brice, McBee Butcher, Marshall Field, Jaqueline Leffers,
John Reid (Expulsion- December 23, 2004), Jacquelyn Wallace —Expulsion -October 17,
2003) all of which are conspicuously absent of any language or mention of any ongoing
obligation to the Club, but instead appear to end all future dealings.

In its Order the Court fails to rule on the Defendant’s statute of limitations
argument and the limitations on damages argument and rulings thercon are requested. In
this case, the damages requested by the Plaintiff are not available because they go back
more than three years from the date of the filing the action and are subject (o the statute
of limitations. Exhibit A to the Affidavit of Jeff Spencer claims to set forth the
accumulation of charges asserted against the Defendants but references charges claimed
as far back as 2008, more than 3 years prior to the current litigation and subjéc( to the
defense raised of the statute of limitations.

Even if the Court is to believe that there does not exists even a mere scintilla of
evidence with regard to the claims and defenses in this case, the Plan for Offering of
Membership of 1994 would require that the Court award no more damages than the
equity contribution as “amount to be paid to the resigned member upon the reissuance of
his or her resigned membership” (p. 9 Plan of 1994). Although the Defendant contends

his liability would be limited to 4 months of dues and fees due (o a mandatory expulsion,
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even under the resignation theory of the Plaintiff, the members’ liability was always
intended to be limited to the amount of equity in the Club. This is evidenced throughout
with numerous citations to the same in the Defendant’s Memorandum in Opposition.
The Defendant references and incorporates in this Motion his Memo in
Opposition to the Plaintiff’s Motion for Summary Judgment and all exhibits and

materials submitted therewith to the Court and materials filed or otherwise submitted to

the Court by either party.

CONCLUSION
For the reasons set forth herein and as may be presented in a hearing of this

matter, the Order of the Court should be reconsidered and the Motion of the Plaintiff for

Summary Judgment shouid be denied.

LAW OFFICE OF BRIAN McDANIEL, LLC

T P

BRTAN McDANIEL

2015 Boundary Street, Suite 216
P. O. Box 2085

Beaufort, South Carolina 29901
Phone: 843-379-5117

Fax: 843-379-5118

Attorney for the Defendant
Gregory L. Martin

July 3,2014
Beaufort, South Carolina
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STATE OF SOUTH CAROLINA )
) [NTHE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT ) FOURTEENTH JUDICIAL CIRCUTT
) .
THIE CALLAWASSIE ISLAND, ) C.A. No.: 2012-CP-07-3218
MEMBERS CLUB, INC. )
)
Plaintiff, )
) ORDER GRANTING DEFENDANTS’
V. ) MOTIONS TO COMPEL DISCOVERY
. ) s
GREGORY MARTIN and )
REBECCA MARTIN ) .
Defendants. )
) "
DATE OF ITEARING : June 2, 2014
PRESIDING JUDGE : J. Krnest Kinard,Jr. <2
PLAINTIFFS’ ATTORNEY : William T. Young &
DEFENDANTS' ATTORNEY : Brian McDaniel . -

THIS MATTER came before this Court for a motjons hearing on the 2nd-day of lune
2014, in Beaulort County, South Carolina. The Hearing was held based on the Defendant’s
mation to compel discovery.

“The Defendant served both Interrogatories and Requests for Production upon the Plaintit?
on January 6, 2(”_‘" Those discovery requests were not an_swcred within thirty days. On April 15,
2014 the Defendants filed a motion to compel responses. The Plaintlf thercafter provided
responses (o the discovery. The Defendants contend that the responses provided lail to fully
respond and are incomplclé for the reasons sct forth at the hearing. Upon an itemized review of
the discovery sought and considering oral arguments on the discovery in question, this Court
makes the following Gindings:

As to Interrogatory # 5 the Plaintiff will respond within 30 days with the scope of the

[nterrogatory being limited in time lo the last 3 years.
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As to Interrogatory # § the Plaintilf will promptly provide the requested information or
provide the Delendants with the informalion necessary for online access to the information for a
period of 30 days.

As lo Interrogatory # 10 and Request for Pl'oduglion #3 the Plaintiff shall provide the
Defendant with the membership file of the Defendant or access therelo within 3OI(la)'s.

As to Request for Production # 7 the Plaintiff is directed to turn over all such materials
in the custody or control of the Plaintiff. The Phaintiff is not, however, obligated to collecl such.
communications from board members, and any such effort to obtain the documents and
communications sought by the Defendants would be directed to such board members.

The PlaintifT is divected to provide a pi'ivilcge log as to any documents or malerials
withheld pursuml to the allorney-client privilege.

THEREFORE, aftcr a hearing in this matter it is hereby ORDERED that:

The Delendants’ motion to compel is granted as specified and limited above.

IT IS SO ORDERED.

s _'.L-ﬂ'ﬁ;ﬁ:}j_}\;i'_’ -
LeErest Kinard J§77 -
Presiding Judge
Fourteenth Tudicial Cireuil

Beaufort, South Carolina

Slune 45,2014
£
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Exhibi ¢ A

FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF BEAUFORT

IN THE COURT OF COMMON PLEAS CASE NO. 2012~ CP-07-3218

THE CALLAYASSIE ISLAND MEMBERS CLUB, INC GREGORY L. MARTIN end REBECCA L. JARTIN

WTION 57 M 10

PLAINTIFF(S) . i [ TDEFENDANT(S).
R OTHRT LUORT i oL,

(M N AT {1

Attorney for : B Plaintiff 0 Defendant
or '

Submifted by: Stacey S. Collins, Esq.
D Self-Represented Litigant ]

_ DIspOSITION TYPE (CBECK ONE) . :
O JURY VERDICT. This action cams before the court for a trial by jury. The issues

have been tricd and a verdict rendered.

= DECISION BY THE COURT. This action came to trial or hearing before the court,
The jssucs have been tried or heard and a decision rendered.

0 ACTION DISMISSED (CHECK REASON): 0 Rule 12(b), SCRCP; 0 Rule 41(a),

- SCRCP (Vol, Nonsuit); O Rule 43(k), SCRCP (Settled); O Other

0 ACTION STRICKEN (CHECK REASON): O Rule 40(j), SCRCP; OO Bankrptey;

[} Binding arbitration, subject to right to restore to confirm, vacate or modIfy
- arbitration award; D Other »

0 DISPOSITION OF APPEAL TO THE CIRCUIT COURY (CHECK APPLICABLE BOX):
O Affimed; O Reversed; O Remanded; O Other : . :
NOTB: ATTORNBYS ARB © RESPONSIDLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR N
ADMINISTRATIVB AGENCY OF THE CIRCUIT COURT RULING IN THIS APPBAL.

IT 1S ORDERED AND ADJUDGED: ® Sec attached order (formaf order to foltow) O Statement of Judgment by,

the Court:
ORDER INFORMATION

Thisorder 3 ends & docs not end the case.
Additional Information for the Clerk :

_ TNFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment nffects title to real or personal property or if any amount
should be enrolled. Ifthere Is no judgment information, Indicate “N/A” in one of the boxes below. . .
Judgment in Favor of ) Judgment Agalnst Judgment Amount To be Envolled
(List nawme(s) below) (List amount(s) below)

(List name(s) betow)

The Cnllawassie Island CREGORY L. MARTIN
Members Club, Inc, $ 41,930.24

If applicable, describe the property, including tax map information and address, refcrenced in the

order

es concerning the amounls contained in this
re. Awmounts to be computed such as interest
Page | of 2

The judgment informalion above has been bmvldcd by the submitting pimy. Disput
form may be addresscd by way of motion pursuant to the SC Rules of Civil Procedu

SCRCP Form 4C (10/2011)
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or addilional laxable costs not aviilable at the:time the form
clerk. Note: Title abstractors and researchers should refer

and finat order arc.submitted o the Jjudge may be provided to the
to $he official:cour't order for judgmeiit detalls.

Judge Code<? £ "7 Dnleézaﬁ'///é

7z

Clreuit Cour{ Judge W
[

For Clerk of Court Office Use Only

This judgment was entered on the day of
appropriate attomey’s box on this day of
» appeeting

pro se) as follows:

,2014 and a copy mailed first class or placed in the
, 2014 to attomeys of record or Lo partics (when

ATTORNEY(S) FOR THE PLAINTIFF(S)

Ehrick X. Haight, Jr,, Esq.
Stacey S. Celltus, Esq. :
Minor, Halght & Arundell, P.C.
P.0, Drawer 6067

Hitton Head Istand, SC 29938
(843) 785-8040

Stephen P. Hughes, Esq.
william T. Young, IIT, Esq.
Howell Gibson & Hughes, PA.
Post Office Box 40

Beaufort, SC 29901

(843) 522-2400

ATTORNEY(S) FOR THE DEFENDANT(S)

Brian McDaniel, Esq. -

Law Office of Brian McDaniel, LLC
P.0. Box 2085

Beaufort, SC 29901

(843) 379-5117

'CLERK OF COURT

Court Reporter:

SCRCP Form 4C (10/2011)

Page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: R ) . _ :
COUNTY OF BEAUFORT W1 JUR 27 RH9:¢MIL ACTION NO: 2012-CP-07-03218

NIt nff'z"i‘; I}II3| H .' S‘ltj
SUCRK T GIURT
THE CALLAWASSIE ISLAND MEMBERS )

CLUB, INC,,
Plaintiff,
ORDER GRANTING SUMMARY
- Ve, JUDGMENT IN FAVOR OF

PLAINTIFF AGAINST GREGORY
L. MARTIN

GREGORY L. MARTIN and REBECCA L.
MARTIN,

Defendants.

THIS MATTER came before the Court upon the motion of the Plaintiff, The
Callawassie Island Members Club, Inc. ("CIMC"), for summary judgment against the
Defendants, Grégory Martin and Rebecca Martin, Present before the Court on.Monday,
May 19, 2014, were Ehrick K. Haight, Jr., Esquire and William T. Young I, Esquire,
Attorneys for thé Plaintiff, and Brian D. McDaniel, Esquire, Attorney for the Defendants.

Defendant Rebecca L. Martin claims she signed the relevant membership
documents in her capacity as spouse only aﬁd not as an applicant and/or purchaser in her
own right.; as additional discovery may be warranted with respect to this issue, this Coutt
denies Plaintiffs motion for summary judgment with respect to Mrs, Martin at this time
pending the completion of additional discovery, with leave to r@ffle.

- This is a breach of contract action for indebtedness owed by the Defendants arising
,from his membership in CIMC. The Plaintiffs motion, made pursuant to Rule 56, SCRCP,
is based upon the pleadings, including the verified Complaint, Plaintiffs Memorandum in

Support of Motion for Summary Judgment, the relevant govering documents (as cited
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therein), the Affidavits of Jeff Spencer, the Affidavits of Ehrick K. Haight, Jr. and the law
applicable to the case. Defendants submitted a Memorandum in Opposition to Plaintiffs
motion ahd tendered an Affidavit In sﬁpport of his position. As this Court declines to
grant Summary Judgment as against ‘Defendant Rebecca L. Martin at this time, the
following shall apply only to Defendant Gregory L. Martin (hereinafter, “Defendant").

Summary Judgment is appropriate where there is no genuine issue of material

fact and It Is clear the moving party Is entitled to a judgment as a matter of law. Hancock

v. Mid-South Management Co., Inc., 381 S.C. 326, 673 S.E. 2d 801 (2009), Rule 56
(c), SCRCP. '

Defendant argues that his membership was or should have been suspended of
terminated and that he should have been expelled because of hon-payment under the
terms of the General Club Rules dated August 8, 2001, and other documents. Whether
this is true or not is frrelevant. It is clear under all of the relevant documents, from the time
Defendant initially acquired his membership until the present, that the obligation to remain
a member in good standing and pay dues, fees, assessments and other charges
continues until the membership is re-issued to a new member. Moreover, this continuing
obligation is consistent with 8.C. Code Ann. §33-31-621 (e) (2008), which specifically

)recognizes a corporation's right to impose obligations on its members beyond termination
of the membership as follows: “A member who has been expelled or suspended may be
liable to the corporation for dues, assessments, of fees as a result of obligations incurred
or commitments made before expulsion or suspension.”

By applying for a membership and 'plurchasing same, Defendant became
contractually bound by the 1994 Plan for the Offering of Memberships and the Exhibits
thereto, which included the By-laws and the General Club Rules (collectively, the “1904

Plan”) . Reading these documents as a whole and giving them their piain and ordinary
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meanings, the Defendant’s obligation to pay dues, fees and assessments until such time

as his membership re-issues is clear and unambiguous. The following excerpts leave no

room for contrary interpretation:

An equity member who has resigned from the Club will be obligated to
continue to pay dues and food and beverage minimums to the Club until
his or her equity membership is relssued (emphasis added) by the Club,
(Plan for the Offering of Memberships, April 1, 1994, Rev. July, 1994,
“Payment of Dues by Reslgned Equity Member”, Page 9, in force af the
tifne Defendant acquired Membership).

An Equity Member who is on the waiting list to sell his/her Membership will
be obligated to continue to pay to the Club all Charges associated with
his/fher Membership until his/her Equity. Membership is relssued by the
Club. (Plan for the Offering of Membership, July 1, 2013, Sec. 6.11(a)
“Payment of Dues and Charges By Resigned Members”, currently In

force).

Any equity member may resign from the Club by giving written notice 1o
_the Secretary. Dues, fees and charges shall accrue against the resigned
equity membership until the resigned equity membership Is reissued
(emphasis added) by the Club. (By-Laws, Calfawassle Island Club, 9(a),
pg. B-11, In force at the time Defendant acquired Membership).

Any member may terminate membership in the Club by delivering to the

“Secretary ‘written notice of termination in accordance with the By-Laws.
Notwithstanding termination, the member shall remain liable for any
unpaid club account, membership dues and charges (including food
and beverage minimums). (Callawassie Istand Club General Club Rules
*Suspension and Termination of Membership, page C-3, in force at the
time Defendant acquired Membership). ’

Notwithstanding such resignation, the Member shall remain liable for all
Charges until the Membership is re-issued (emphasis added). If the
Member does not resign at the request of the Board, the Member may be
expelled by the Board. (Section 16.4 “Requested Resignation”, The
Callawassie Jsland Members Club, Inc. General Club Rules, Effeclive
January 1, 2014, currently in force).

Notwithstanding such expulsion, the Member shall remain liable for all
Charges until the Membership is re-issued (emphasis added). (Section
. 16.6 “Expulsion”, The Callawassie Istand Members Club, Inc. General Club
Rules, Effective January 1, 2014, currently in force).
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Although Defendant initially entered into these contractual obligations with the
Callawassie Island Club, Inc. (“CIC"), Plaintiff has the right to enforce those obligations.
Plaintiff's acquisition of the club assets was contemplated by the 1994 Plan; was voted
upon and 'approved by the membe’rshlp (of V\;hich Defendant was a parl); and the
transaction was closed in 2001. Thereafter, Defendant continued to use the club
amenities; paid dues, fees and assessments to CIMC; and was issued a membership
certificate evidencing his membership in CIMC. As the obligation to pay dues, fees and
assessments untit his membership was re-issued Was evident In the 1994 Plan, which
was In effect at the time he acquired his membership, Defendant"s contention that the |
Plaintiff may have later failed to proberly notice and/or meet the voting requirements for
subsequent amendments is irrelevant. | |

Defendant asserts that various representations and warrantles were made by CIC
that contradict the plain reading of the governi’ng documents. CIC is not a party to this
action. Moreover, even if such representations or warranties were made by CIC, they
would not avail Defendant as a defense to this action. The 1994 Plan exhorts prospective
members to “carefully read all .of the attached documents and...consider seeking '
professional advice to evaluate these documents.” It further cautions that "no peréon has
been authorized to give any information or make any representation not contained within
[the 1994 Plan] and,v if given or made, such information or representation must not be
relied upon as having been authorized by the Partnership or the Club." The 1994 Plan
makes clear that membership is for recreational purp(;ses only, and that no member

should view his membership as an investment or expect to derive any economic profit
from club membership.
Plaintiff neither owned nor controlled the club assets al the time Defendant

purchased his membership in February of 2001. Defendant, therefore, cannot establish

4
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the essential elementsvfor a negligent misrepresentation claim, namely, 1) a false
representation made by CIMC to the Member; 2) a pecuniary interest by CIMC in making
the statement; 3) a duty of care owed by CIMC to see that truthful information was
communicated to the Member; 4) a breach of the duty owed by CIMC by failing to exercise

due care; 5) justifiable reliance on the representation; and 6) pecuniary loss as a direct

and proximate result of reliance on the representatioh; as against this Plaintiff, Hurst v.
Sandy, 329 S.C. 471, 494 S.E.2d 847 (Ct. App. 1997).

Defendant points to S.C. Code Ann. §33-31-620(a), of the South Carolina Nonprofit
Corporations Act (the “Act’), for the proposition that imposing liabllity for continuing
obligations following resignatlon is statutorily prohibited. The Defendant’s argumént
lgnores subpart.(b) to that section, which specifically obligates a resigning member to mest
any bbligations incurred or commitments made before the resignation. Likewise §33-31-
621 reinforces the notion that members who are terminated or expelled remain liable for
‘obligations or commilments made while members. The official comment to both sections
makes clear that members are to be held accountable for previously agreed-upon
continuing obligations, even beyond resignation. Defendant Vagreed to be bouﬁd by the
1994 Plan, including lhe’By-Iaws and General Club Rules attached thereto, all of which
unambiguously and consistently obligate him to pay dues until his membership reissues.
Furthermore, this Court can find no violation of the statutory provisions relied upon by
Defendant.

| Defendant, in further oppositidn to the summary judgment motionvat issue,
asserts that granting the motion is inapp.ropriate because discovery has not yet been
completed. However, a parly opposing summary judgment on this basis "must

demonstrate’ the likelihood that further discovery will uncover additional relevant
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evidence and that the party is ‘not merely engaged in a fishing expedition.™ Dawkins V.,
Fields, 354 S.C. 58, 69, 580 S.E.2d 433, 439 (2003) (Quoting Baughman v. American

Tel. and Tel. Co., 306 S.C. 101, 112, 410 S.E.2d 537, 544 (1991)). Moreover, a failure

of proof on an essential element of a claim renders ali other facts immatenal See Gauld

v, O'Shaugnessy Realty Co., 380 S.G. 548, 671 S.E2d 79 (Ct. App. 2008). Defendant

has failed to demonstrate the likelihood that further discovery will uncover additional
relevant evidence. Consequently, Defendant's argument must be rejected. '
In the case at bar, CIMC's claim is premised upon a breach of contract. Because

this Court has determined that the agreement between the patties Is unambiguous,

extrinsic evidence is inadmissible to determine the intent of the parties. See Walters V.

Summey Building Systems, inc., 311 S.C. 507, 509, 429 S.E.2d 854, 856 (Ct. App.

1993). ("The construction of an unambiguous deed is a question of law, not fact. The
terms of such a deed méy hot be varied or contradicted by evidence drawn from
sourceé _other than the deed itself....Extrinsic evidence is admissible to resolve
ambiguities but not to create them where none exist.”). Accordingly, because Defendant
would not be able to introduce any evidence beyond the contents of the documents at
issue, any further discovery is unnecessary, superfiuous, and would not defeat GIMC'’s
motion for summary judgment. Likewise, Defendant's position on ongoing discovery
also fails with regards to his counterclaims. Defendant's claim for negligent
misrepresentation falls as a matter of law because CIMC was not in control of the club
assets at the time Defendant undertook his obligation. The instant matter presents a
classic example of a failure of proof on an essential element, as it is impossible for

CIMC to have made any representation to Defendant, refating to joining the Club, prior
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to CIMC acquiring control of the Club. T‘herefore, further discovery Is unnecessary, as
.Defendant cannot satisfy an essential element of this claim.

The only remaining counterclaim relates to an accounting requested by
Defendant. Defendant has presented no evidence to contradict the billing records
submitted by CIMC. Furthermore, because this Court has detlermined that the
agreement unambiguously requires Defendant to remain liable for payment until his
membership is transferred, this Court must also find that Defendant cannot demonstrate
any right to an accounting, and g;ants summary judgment in favor of CIMC.

Based upon the foregoing, this Court finds the Plaintiff has established as a
matter of law that pursuant to the terms and conditions of the 1994 Plan, the By-laws and
General Club Rules (and all subsequent amendments thereto), that there is an unpaid
balance due ‘and owing for dues, fees, assessments and other charges, including
interest at the contract rate of one and one-half (1.5%) percent per month, for which the
Defendant is responsible. The Defendant has failed and refused' to make payment in full
for dues, assessments, i.nterest and other charges and the Defendant is Indebted to the
Plaintiff in the amount of Thirty-Three ~ Thousand Three Hundred and (11/100
($33,300.11) Dollars as of May 9, 2014; plus reasonable attorneys' fees and coslts of
Eight Thousand Six Hundred Thirty and 13/100 ($8,630.13) Dollars, as conterr;plated by
the 1994 Plan (and all subsequent amendments). |

Based upon the ﬁléadings, the relevant documents, and the affidavits submilted,
it appears that there Is no genuine issue as to the charges made on the account and the
liability of the Defendant for those charges. Therefore, the Plaintiff is entit!ed to a
judgment against the Defendant, as a matter of law, for the sum of Thmy-Three

Thousand Three Hundred and 11/100 ($33,300.11) Dollars as of May 9, 2014; plus
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reasonable attorneys’ fees and costs of Eight Thousand Six Hundred Thirty and 13/100
($8,630.13) Dollars. | ’ ‘

NOW, THEREFORE, it is hereby ordered, adjudged and decreed that summary
judgment be entered for the Plaintiff, The Callawassie 1sland Members Club, Inc., and
against the Defendant, Gregory L. Martin, in the amount of Thirty-Three Thousand Three
Hundred and 11/100 ($33,300.1 1) Dollars as of May 9, 2014%; plus reasonable attorneys’
fees and costs of Eight Thousand Six Hundred Thiry and 13/100 ($8,630.13) Doltars?,
for a grand totallof Forty-One Thousand Nine Hundred Thirty and 24/100 ($41,930.24)

Dollars.

AND IT IS SO ORDERED.

-

| ERNEST KINARG-JR.
Presiding Judge

W— , South Carolina
Juhe k F , 2014.

' This judgment does not Include any dues, fees, assessments or other charges fevled by the Plaintiff afler

April 30, 2014, which must be the subject of a subsequent action.

2 Tha Court has considered the six factors set forth in Blumberg v. Nealco, Inc., 310 S.C. 492, 427 SE.2d 659
(1993) In delermining the award of altomeys' fees. These factors are: (1) nalure, extent, and difficully of the legal
senvices rendered; {2) Uima and fabor devoted lo the case; (3) professional standing of counse; (4) contingency of
compensalion; (5) lee cuslomarily charged in the Jocality for similar services; and (6) beneficial resuls oblalned.
The Callawassie Island Members Club, Inc.'s altomeys hava had lo draft letters, documents and pleadings, locale
and raview documentation, serve and respond lo discovery, aliend varlous hearings and pedorm other {asks in
pursulng this matler over a period of months. The lime involved and anlicipated appears reasonable, Counsel
have pracliced in Beaufort County since 1987 and 2004 respeclively and have experience In this type of fawsuit.
The hourly rales charged are reasonable for the locality and type of lawsull.
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

Plaintiff,
V.

MICHAEL J. FREY and
GRACE |. FREY,

Defendants.

et N e e e et Nt e e et sl Nt S’ e e e’

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

- Plaintiff,
V.

GREGORY L. MARTIN and
‘REBECCA L. MARTIN,

Defendants.

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

Plaintiff,
\(4

MARK QUINN and
‘SHER_RY B. QUINN,

Defendants.

M e’ e N N e N N N N N s

e i S e S Nt N Nl el N et s

IN THE COURT OF COMMON PLEAS
FOR THE FOURTEENTH JUDICIAL CIRCUIT
CIVIL ACTION NO. 2012-CP-07-03208

THE CALLAWASSIE ISLAND MEMBERS
CLUB, INC."S MEMORANDUM {N OPPOSITION
TO DEFENDANTS’ MOTION TO RECONSIDER

CIVIL ACTION NO. 2012-CP-07-03218

" THE CALLAWASSIE ISLAND MEMBERS

CLUB, INC."S MEMORANDUM IN OPPOSITION
TO DEFENDANTS’ MOTION TO RECONSIDER

CIVIL ACTION NO. 2012-CP-07-03216

THE CALLAWASSIE ISLAND MEMBERS
CLUB, INC.'S MEMORANDUM IN OPPOSITION
TO DEFENDANTS’ MOTION TO.RECONSIDER

The Callawassie Island Members Club, Inc. (“CIMC"), by and through its undersigned

counsel, submits this memorandum of law in opposition to Defendants’ Motion to Reconsider.' The

As the above-captioned cases involve substantially similar facts and causes of action and the attorneys for both the
Plaintiff and the various Defendants are the same in each case, CIMC is filing this single Memorandum to avoid
unnecessary repetition and confusion. The named defendants are referred to herein collectively as “Defendants”

unless otherwise noted.
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Court’s decision to grant summary judgment as to Messrs. Frey, Martin and Quinn was proper. To
the extent the Court should choose to modify its prior ruling, summary judgment should also be
granted as to their respective spouses.

ARGUMENT

A Proper Standard of Review.

There is no triable issue of fact for a jury to consider when the language of the applicable
contract is clear and unambiguous. “When a contract or agreement is clear and capable»‘of legal
construction, ‘the coun’é only function is to interpret its lawful meaning and the intent of the parties
as found within Athe agreem.ent." ESA Services, LLC v. S.C. Dept. of Revenue, 392 S.C. 11, 20,
707 S.E.2d 431, 436 (2011). ‘It is a question of law for the court whether the language of a
contract is ambiguous.” /d.; see also: Hawkins v. _Greéhwood Dev. Corp., 328 S.C. 585, 592, 493
S.E.2d 875, 878 (Ct.App. 1997).

At all times during the Defendants' membership, the applicable governing documents
mandated that members remain obiiga’;ed for dues, fees and asséssments until such time as their
m‘efnbersh’ip was reissued. The foliowing excerpts leave no room for contrary interpretation:

Relevant Plan Excerpts:

An equity member who has resigned from the Club will be obligated to continue to
pay dues and food and beverage minimums to the Club until his or her equity
membership is reissued by the Club (emphasis added). (Plan for the Offering of
Memberships, April 1, 1994, Rev. July, 1994; “Payment of Dues by Resigned Equity
Member”, Page 9, in force at the time Defendants acquired Membership).

An Equity Member who is on the waiting list to sell his/her Membership will be
obligated to continue to pay to the Club all Charges associated with his/her
Membership until his/her Equity Membership is reissued by the Club (emphasis
added). (Plan for the Offering of Membership, Amended as of February 1, 2008,
5.11 “Payment of Dues and Charges By Resigned Members”, in force at the time
of the Defendants’ attempted resignation).

An Equity Member who is on the waiting list to sell his/ner Membership will be
obligated to continue to pay to the Club all Charges associated with his/her
Membership until his/her Equity Membership is reissued by the Club (emphasis
added). (Plan for the Offering of Membership, July 1, 2013, Sec. 6.11(a) “Payment
of Dues and Charges By Resigned Members”, currently in force).

5
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Relevant Excerpt from By-Laws:

Any equity member may resign from the Club by giving written notice to the
Secretary. Dues, fees and charges shall accrue against the resigned equity
membership until the resigned equity membership is reissued by the Ciub
(emphasis added). (By-Laws, Callawassie Island Club, 9(a), pg. B 11, inforce atthe
time Defendants acquired Membership).

The Club shall have a lien against each membership for any unpaid assessments,
fees, annual dues or other charges . . .[and] may also, at its option, sue to recover
a money judgment for unpaid annual dues or other charges . . ." (By-Laws,
Callawassie Island Members Club, March, 2009, in force at the time Defendants
attempted resignation - showing Club is not limited to recovery as against equity
only).

Relevant Excerpts from the General Club Rules:

Any member may terminate membership in the Club by delivering to the Secretary
written notice of termination in accordance with the By-Laws. Notwithstanding
termination, the member shall remain liable for any unpaid club account,
membership dues and charges (emphasis added) (including food and beverage
minimums). (Callawassie Island Club General Club Rules “Suspension and
Termination of Membership, page C-3, in force at the time Defendants acquired
Membership).

Any member may terminate membership in the Club by delivering to the
Membership Director written notice of termination in accordance with the Plan for
the Offering of Club Memberships. Notwithstanding termination, the member
shall remain liable for any unpaid club account, membership dues and
charges (including food and beverage minimums) until the membership is soid
{emphasis added). (The Callawassie Island Members Club, Inc. General Club Rules

as of February 23, 2009, Sec. 14.2.1, in force at the time Defendants aftempted
resignation.

Notwithstanding such resignation, the Member shall remain liable for all Charges
until the Membership is re-issued (emphasis added). If the Member does not
resign at the request of the Board, the Member -may be expelied by the Board.
(Section 16.4 “Requested Resignation”, The Callawassie Island Members Club, Inc.
General Club Rules, Effective January 1, 2014, currently in force).

Notwithstanding such expulsion, the Member shall remain liable for all Charges
until the Membership is re-issued (emphasis added). (Section 16.5 “Expulsion”,
The Callawassie Island Members Club, inc. General Club Rules, Effective January
1, 2014, currently in force).? -

2

Copies of the complete governing documents were provided in a notebook presented to the Court prior to
the hearing.
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A careful reading of the documents as a whole, giving the language its plain meaning,
makes clear that there is an unambiguous obligation to pay ongoing dues until the membership
reissues. The Court correctly applied the cardinal rulé of contract interpretation by ascertaining and
giving legal effect to the parties' intentions as determined by the contract language. McGill v.
Moore, 381 S.C. 179,. 185, 672 S.E.2d 571, 574 (2009).

Despite the Defendants’ ;:oncerted efforts to manufacture ambiguities by reading various
other sections of the governing documents in isolation, a contract must be read as a whole
document so that ambiguity is not created> by a single sentence or clause. /d. This Court applied
the appropriate legatl standard in determining the contract to bé unambiguous, and in the absence

of other evidence of breach of the contract on the pért of CIMC, the award of summary judgment

was justified.

B. Correct Reliance on the Governing Documents as Dispositive.

This Court based its award of summary judgment on the Qoverning documents in place as
of the time the Defendants acquired membership, as amended.’ While the documents themselves,
as well as the Membership Purchasé Agreements and/or Membership Applications signed by the
Defendants®, contemplated amendment, the obligation to pay dueé untii the membership is
reissued has not changed. The documents reflect, and this Court rightfully concluded, that such
obligation applies irrespective of the manner in which a membership is terminated, whether by
resignation, suspension, expulsion or otherwise. The Defendants did not, and indeed cannot, point
to any provision of the governing documénts, or any other évidence, for the proposition that

expulsion absolves a member from any further liability. Whether or not a member is expelled, the

3

See Order, pg. 2, *...Defendants became contractually bound by the 1994 Plan for the Offering of
Memberships and the Exhibits thereto, which included the By-laws and the General Club Rules.”

Defendants Frey and Quinn signed Applications and Membership Purchase Agreements, copies of which
were attached as Exhibits to the Verified Complaints against each of them. A copy of the Membership
Application signed by Defendants Martin was also an Exhibit to the Verified Complaint in their case.

4
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obligation to pay dues, fees and assessments (by the clear language of the governing documents)
.|t continues until the membership reissues.

The Defendants’ reliance on the deposition testimony of Eilen Padgett, in support of their
expulsion argument is clearly misplaced. Defendants’ cannot resort to parole evidence in
interpreting an unambiguous written contract. Further, the alleged representations by Ms. Padgett
occurred prior to CIMC's acquisition of the Club and cannot be attributed to CIMC, thereby vitiating
any claim of negligent misrepresentation on its part.

While CIMC is sympathetic to the fact that in order to effect a re-issuance of their
memberships in this troubled real estate market, members may be forced to sell at a ioss; this in
no way alters their obligation. Indeed, had the drafters wished to include a hardship provision, they
could have done so. "The fact that such language is missing from the governing documents
iltustrates the importance CIMC ascribes to maintaining the revenue stream for the benefit of all
members. If, as these Defendants assert, their obligations end after four months of non-payment,
there would be no reason for a re-sale list or fér the language cited herein above.

C. . Discovery. |

Defendants’ contention that sufnmary judgment was prematuré due to ongoing discovery
is unfounded. “The plain language of RQle 56(c), SCRCP, mandates the entry of summary
judgment, after adequate time for discovery against a party who fails o make a showing sufficient
to establish the existence of an element essential to the party’'s case and on which that party will
bear the burden of proof at trial.” Gauld v. O'Shaughnessy Realty Co., 380 S.C. 548, 559, 671
S.E.2d 79, 85 (2008), citing: Boone v. Sunbelt Newspapers, Inc., 347 S.C. 571, 6§79, 556 S.E.2d
732, 736 (Ct.App. 2001), (additional citations omitted). “A complete failure of proof concerning an
essential element of the non-moving party’s case necessarily renders all other facts immaterial.”
Id. As the Defendants cannot establish the necessary elements of their counterclaims, further

- discovery is unnecessary. Regardless, CIMC has since provided Supplemental Answers {o

5
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Interrogatories and Supplemental Responses to Defendant's Request to Produce and the
Defendants have failed to cite any newly discovered materials that would defeat summary judgment
in their respective cases.®

D. Attorneys' Fees Properly Awarded.

Ehrick K.. Haight, Jr., filed Supplemental Affidavits in each of the three cases addressed
herein on May 19, 2014, and submitted them to opposing counsel and this Court at the hearing of
even date therewith. The purpose of the supplemental afﬁdaQit was to bring current the attorneys’
fees set forth in Mr. Haight's earlier affidavit filed with CIMC's motion for summary judgment.
Although Rule 6(d), SCRCP directs that such supplemental affidavit be provided two (2) days prior
to the hearing, the trial court has the discretion under Rule 6(5)(1) to p'errﬁit a party to file at the
hearing. The Note to 1986 Amendment to Rule 6, makes clear the court is authorized to permit
an act to be done after the expiration of time upon a showing of good cause. Good cause can be
inferred by the need to provide a current and accurate statement of the attorneys’ fees in the Case
and tﬁe trial court’s écceptance and later ratification of the affidavit. Further, under Rule'61,
SCRCP, the allowance, i‘f error, proysd harmless, as the estimated fees set forth by Mr. Haight
have proven insufficient and shbuld the matter be re-opened to débate, the charges to the
Defendants will tikely increase. '

E. Claims Raised for First Time in Motion for Reconsideration.

Defendants attempt to raise, for the first time in their Motion for Reconsideration, the issue
of whether or not certain negotiated settlements, between CIMC and members no longer owning
property on C‘allawassi.e Island, violated SC Code Ann. §33-31-302. “[A] party cannot use a
motion to reconsider, alter, or amend a judgment to présent an issue that could have been raised

prior to the judgment but was not so raised.” Anonymous v. State Board of Medical Examiners,

5

CIMC served Supplemental Answers to Interrogatories and Supplemental Responses to Defendants
Request for Production, as ordered, on July 10, 2014. ’
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323 S.C. 260, 473 S.E.2d 870, 879 (Ct. App. 1996). See also: Patterson v. Reid, 318 S.C. 183,
456 S.E.2d 436, 437 (Ct. App. 1995). Even if the issue were properly before this Court, there is
no evidence of a statutory violation in this case.

The action complainéd of by the Defendants (that CIMC allowed certain members who no
longer owned real property on Callawassie Island to concede their memberships and terminate
their“obligations), Was part of a negotiated settlement ofbdebts owed to CIMC. Inrecognition of the
escalating debts associated with memberships on its re-sale list that were unaffiliated with a lot or
home, .CIMC offered to settle those accounts for a lump sum payment in exchange for the
concession of the membership. Such action was clearly wifhin the Board's discretion to
compromise debts owed to the corporation and was therefore an intra vires action. In the absence
of fraud or self-dealing, such settlements are prétectéd from scrutiny under the Business Judgment -
Rule. The Defendants have presented no evidence of wrong doing with respect to these
settlements and therefore, summary judgment remains appropriate in this case. v

The Non-Profit Cofporaﬁon Act; S.C. Code Ann. §33-31-101, ef seq., empowers a non-profit
corporation to take all reasonable éctions consistent with its governing documents. There is no
evidence CIMC acted in contravention of its goverhing documents in this éase. The allegations of
voting irregularities and violations of the documents are red herrings. The governing doéuments
themselves allowed CIMC to make such changes without a vote. Further, as'CIMC argued, any
challenge based on the propriety or adoptiqn of the amendments were barréd by the statute of
fimitations. .

“In a dispute between the directors of a homeowners association and aggrieved
-homeowners, the conduct of the directors should be judééd by the ‘business judgment rQle’ and
absent a showing of bad faith, dishonesty, or incompetence, the judgment of the directors will ndt

be set aside by judicial action.” Fisher v. Shipyard Village Council of Co-Owners, Inc., 409 S.C. at
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180, 760 S.E.2d at 129-130, citing: Goddard v. Fairways Dev. Gen. P'ship, 310 S.C. 408, 414, 426
S.E.2d 828, 832 (Ct. App. 1993); see also Dockside, 294 S.C. at 87, 362 S.E.2d at 874. (*[T]he
business judgment rule precludes judicial review of actions taken by a corporate gove'rning board
absent a showing of a lack of good faith, fraud, self-dealingl,] or unconscionable conduct.”); Kuznik
v. Bees Ferry Assocs., 342 S.C. 579, 599, 538 S.E.2d 15, 25 (Ct. App. 2000) (“Under the business
judgment rule, a court will not review the business judgment of a corporate governing board when
it acts within its authority and it acts without corrupt motives and in good faith.” (internal quotation
marks omitted)). “[T]he burden of proving good faith is not on the governing board; the burden of
proving a lack of good faith is borne, rather, by those challenging the board‘s actions.” Docks‘ide,.
294 S.C. at 87, 362 S.E.2d at 874. The burdén was sqﬁarely on the Defendants to show sorﬁe
evidence that CIMC acted withput g'ood‘faith and they failed to do so. -

As for Defendants’ statutory claims under S..C. Code Ann. §33-31-620, this Court correctly
ascertained and effectuated the intent of the legislature. This Court gave the Words found in the
statute their plain and ordinary meaning without resort to subtle or forced construction to limit or
expand the _statﬁte’s operation. CFRE, LLC v.. Greenville County Assessor, 395 S.C. 67,74, 716
S.E. 2d 877, 881 (2011). “In construing statutory language, the statute must be read as a whole,
and sections which are a part of the same general statutory law must be construed together and
each one given effect. Unless there is something in the .statute requiring a different interpretation,
the words used in a statute must be given their ordinary meaning. When a statute's terms are c!ear.
and unambiguous on their face, there is no room for statutory construction and a cburt must apply
the statute according to its literal meaniné;" Anderson v. South Carolina Election Com'n, 397 S.C.
551, 556-557, 725 S.E.2d 704, 706-707 (2012), citations omitted.

The Defendants’ contention that the ruling creates an “unending obligation” éimply is not

true. The Defendants need only sell their property along with their membership to terminate their
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contractual obligations. As all persons acquiring property cn Callawassie Island are now obligated
under the Declaration® to purchase a membership in CIMC, the membership would necessarily
transfer to the new owner.

The Official Comments to §33-31-620 recpgnize that a “member in joining the organization
may promise to use ifs facilities or services for a specific period of time.” In this case, the specific
period of time is “until their membership is reissued.” Such requirements are quite common,
particularly in Beaufort County, where nearly all developments utilize non-profit corporations to
collect dues for the maintenance of common areas and recreational amenities within their
community. A fact this Court is intimately familiar with having heard argurnentls in a similar case
in the matter of Davenport v. Dataw Iéland Owner’s Association, Inc., which upheld similar
cov_enants,' restrictions and ‘mandatory membership provisions.

It would be illogical to assert that S.C. Code Ann. §33-31-620, absolves homeowners from
liability for dues incurred prior to sale underthe rationavl that members of a not-for-profit corporation
have a “right .to resign at any time”. HoWever, that is the tortured conclusion to be drawn from fhev
Defendants' reading of the statute.

Thé fact that the Defendants may find it ecohomicaliy inconvenient to éell their property
doc_as not excuse their ﬁhancial responsibilities. Nowhere in any of the governing documents are
the Defendants guéranteed a profitable return on their investment. In fact, the 1994 Plan

specifically advised that the memberships were for recreational pufposes and not to be relied upon

6

Amended and Restated Generat Declaration For Callawassie Island and Provisions for the Callawassie
Island Property Owners Associations, inc. of December 1, 2001 (the "Declaration”), recorded in the Office of
the Register of Deeds for Beaufort County, in Book 1505, at Page 850, amended by Amended and
Restated General Declaration For Caltawassie Island and Provisions for the Callawassie Isiand Property
Owners Associations, Inc. of December 15, 2011, recorded on April 25, 2012, in the Office of the Register
of Deeds for Beaufort County, in Book 3137 at-Page 3004; and also by that certain First Amendment to the
Amended and Restated General Declaration For Callawassie Island and Provisions for the Callawassie
Island Property Owners Associations, Inc. of December 15, 2011, dated September 23, 2013, which was
recorded on October 10, 2013, in the Office of the Register of Deeds for Beaufort County, in Book 3276 at
Page 1604 is incorporated herein by reference.
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as an investment. No matter how disadvantageous the requirement may prove, the fact remains
that allowing memb‘ers to unilaterally resign without selling or transferring their membership to a
new, dues paying, member, would have devastating consequences to all of the other members on
Callawassie Island who rely upon a steady source of funding to maintain their amenities. ltis clear
from the statutory language and comments that such an application is consistent with the stated
purposes and intent of the Act.

F. Spouses are Members.

The Court declined to issue summary judgment against the spouses of Messrs. Frey, Martin
and Quinn pending further discovery to ascertain whether their respective signatures on the
contracts ‘evidenced an intent to be bound thereby. For the following reasons, the Court should
reconsidef its initial findings and issue sUmmary judgment against both husband and wife.

First, the Court should take judicial notice of thle Declaration, which requires anyone
purchasing property on Céllawassie Island to acquire .a membership in CIMC. Although these :
Défendants acquired before this affirmative duty was imposed, the Declaration evidences the inteﬁt
of the Callawassie Island Property Owners Association, and CIMC as its intended third party
beneficiary, to make all owneré of record members of CIMC. This iater enacted restrictive
covenant ratifies and serves as evidence of, CIMC’s earlier policy regarding husbands and wives
‘as members. The intent having always been that if a property is owned by both Husband and wife,
as is the case with all of these Defendants, then both are required to purchase the membership.

Defendants Michael J. Frey and Grace |. Frey, as well as Defendants Mark Quinn and
Sherry B Quinn, each signed purchase agreements entitled “The Callawassie Island Club.
Membership Purchase Agreement’, copies of which can be found attached to their respective
Verified Complaints (“Purchase Agreements™). The Purchase Agreements state, “lthhe

undersigned hereby agrees to acquire an equity membership” and the Defendants, both husbands
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and wives, did in fact acquire memberships as attested to in the Affidavit of Jeff.Spencer, General
Manager of CIMC. In light of the respective Purchase Agreements and the testimony presented,
the Court should reconsider whether further discovery is necessary. These Defendants admitted
the authenticity of the documents in their respective answers and the documents are the best
evidence of the agreement between the parties.
- Although CIMC is unable to produce a Purchase Agreement signed by Defendant Rebecca
L Martin, CIMC calls the Court's attention to the matter of Joseph A. Downie et al. v. The
Cal/awassie Island Members Club, Inc. etal., 2013CP0701280, in which Defendent Rebecca Martin
(among others) brought suit against CIMC in her capacity as a member. Having availed herself
of the Court in another action in which she maintained membership in CIMC, Ms. Martin cannot
now be heard to disavow her membership. In furtherance of CIMC’s claims as to all of the
spouses, CIMC also direets the Court to a recent ruling in a substantially similar case, The
Callawassie Island Members Club, Inc_. v. Ronnie D. Dennis and Jeanette Dennis, 201 1-CP-‘07-
3322, in \.Nhich. summary judgment was awarded againet both-nueband and wife,'jointiy and
severally. |
CONCLUSION

Despite extensive efforts to manufacture ambiguities, a plain feading of the governing
documents shows that the Defendants are obligated.for dues, fees and assessments until their
membership reissues. CIMC conclusively established (1) the existence of a contract, (2) the
obligation to pay, (3) the breach of that obligation and (4) the amounts due for such breach. The
Defendants cannot say the same for their counterclaims and failed to introduce any evidence in
support of their affirmative defenses. In light of the cleér,contractual obligations, undertaken by

all of the named Defendants, the Defendants’ Motion for Reconsideration should be denied and
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the Court should award Summary Judgment in favor of CIMC and against both husband and wife,

jointly and severally, in each of the referenced cases.

MINOR, HAIGHT & ARUNDELL, P.C.

oy RALTL
Ehrick K. Haight, Jr., Esq.

Stacey S. Collins, Esg.

P.O. Drawer 6067

Hilton Head Island, SC 29938

(843) 785-8040

And :
Stephen P. Hughes, Esq.

J. Andrew Yoho, Esq.

HOWELL, GIBSON & HUGHES, P.A.

Post Office Box 40

Beaufort, SC 29901

(843) 522-2400 ,

Attorneys for Callawassie Island Members Club, Inc.

Beaufort, South Carolina
October_27 #42014.

; CERTIFICATE OF SERVICE

| certify that | served the foregoing Memorandum upon all counsel of record by affixing same with
proper postage placing same with the United States Postal Service addressed to counsels’ last
known address on 27)‘_2: day of October, 2014. :

By: %//[ﬁ%

Ehrick K. Haight, Jr.

[&
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Members Club, Inc. Frey ? )
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order

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
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ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Ehrick K. Haight, Jr., Esq. ' Ian S. Ford, Esq.
Stacey S. Collins, Esq. Ford Wallace Thompson, LLC
" Minor, Haight & Arundell, P.C. 715 King Street
P.O. Drawer 6067 Charleston, SC 29403
Hilton Head Island, SC 29938 , (843) 608-1234

(843) 785-8040

Stephen P. Hughes, Esq.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT CIVIL ACTION NO. 2012-CP-07-03209
THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC,,

ORDER DENYING DEFENDANTS'.
MOTION TO RECONSIDER.

AND AWARDING SUMMARY
JUDGMENT IN FAVOR OF PLAINTIFF
AND AGAINST BOTH DEFENDANTS

V.

MICHAEL J. FREY and GRACE L.
FREY,

Defendants.

)
)
)
)
)
)
)
Plaintiff, )
)
)
)
)
)
)
)
)

THIS MATTER came before the Court upon the motion of the Defendants, Michael J. Frey
and Grace |. Frey (“Defendants”), for reconsideration of this Court's Order gfanting summary
judgment as to Defendant M|chael J. Frey, entered June 24, 2014 (the “Order”).

Followmg careful consnderatlon of Defendants eighteen (18) page motldn the ‘exhlblts '
attached thereto, Plaintiff's memorandum in opposition to same, and the record, it appears that oral
argument is not necessary and Defendants’ motion should be denied.,

It further appears that Defendant Grace |. Fréy entered into a contract fo purchase a
membership in The Callawassie Island Members Club, Inc. (“CIMC”), and did in fact acquire said
membership. These documents clearly obligate hertd the same extent as Defendant Michael J. Frey.

Based on the pleadings, the relevant documents, the afﬁdayits and men'\oranda submitted,l
it appeers that there is no issue as to the charges made on the accounts and the Iiabﬂity of the
Defendants for vthos.e charges. Therefore, the Plaintiff is entitled to a judgment against the
Defendants, jointly and severally, as a matter of law, for the sum of Fifty Eight Thousand Seven
Hundred Forty-Four and 23/100 ($58,744.23) Dollars as of May 9, 2014; plus reasonable attorneys'

fees and costs of Nine Thousand One Hundred Thirty-Two and 23/100 ($9,132.23) Dollars:
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NOW, THEREFORE, it is hereby ordered, adjudged and decreed that the motion for
reconsideration is denied and that summary judgment be entered for the Plaintiff, The Callawassie
Island Members Club, Inc., and against the Defendants Michael J. Frey and Grace |. Frey,jointly and
severally, in the amouht of Fifty Eight Thousand SeQen Huhdred Forty-Four and 23/100
($58,744.23) Dollars as of May 9, 2014'; plus reasonable attornéys' fees and costs of Nine
Thousand One Hundréd Thirty-Two and 23/100 ($9,‘.1 32.23) Dollars?, fér a grand total of Sixty Seven

Thousand Eight Hundred Seventy-Six and 46/100 ($67,876.46) Dollars.

AND IT IS SO ORDERED.

J. ERNEST KINARD, JR.
Presiding Judge

, South Carolina
October , 2014.

'This judgment does not include any dues, fees, assessments or other charges levied by the Plaintiff after April 30, 2014,
which must be the subject of a subsequent action.

2The Court has considered the six factors set forth in Blumberg v. Nealco, Inc., 310 S.C. 492, 427 S.E.2d 659 (1993) in
determining the award of attorneys’ fees. These factors are: (1) nature, extent, and difficulty of the legal services
rendered; (2) time and labor devoted to the case; (3) professional standing of counsel; (4) contingency of compensation;
(5) fee-customarily charged in the locatity for similar services; and (6) beneficial resuits obtained. The Callawassie Island
Members Club, Inc.’s attorneys have had to draft letters, documents and pleadings, locate and review documentation,
serve and respond to discovery, attend various hearings and perform other tasks in pursuing this matter over a period
of months. The time involved and anticipated appears reasonable. Counsel have practiced in Beaufort County since 1987
and 2004 respectively and have experience in this type of lawsuit. The hourly rates charged are reasonable for the
locality and type of lawsuit. '
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON.PLEAS

COUNTY OF BEAUFORT CIVIL ACTION NO. 2012-CP-07-03218
THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC,

ORDER DENYING DEFENDANTS'
MOTION TO RECONSIDER

AND AWARDING SUMMARY
JUDGMENT IN FAVOR OF PLAINTIFF
AND AGAINST BOTH DEFENDANTS

V.

GREGORY L. MARTIN and
|| REBECCA L. MARTIN,

‘Defendants.

)
)
)
)
)
)
) -
Plaintiff, )
)
)
)
)
)
)
)
)

' THIS MATTER cé’mé before the Court upon the motion of the Defendants, Gregory L. Martin
and Rebecca L. Martin (“Defendants”), for reconsideration of this Court's Order granting summary
judgment as to Defendant, Gregory L. Martin, entered June 24, 2014 (the “Order”). |

Following careful consideration of Deféndants’ eighteen (18) page motidn, the exhibits
attachéd thereto,lPlaintist memorandum in opposition to same, and the record, it appears that oral
argument is not nécessary and Defendants’ motioﬁ should be denied.

It further appears that Defendant Rebecca L. Martin is estopped from deﬁying membership
in The Callawassie Island Members Club, Inc. (“CIMC") by virtue of her suit against CIMC in which
she asserted such membership, and therefore she is bound to the.same extent as Defendant Gregory
L. Martin. |

Bésed on the pleadings, the relevant documents, the afﬁdavits and memoranda submittéd, ,
it appears that there is no issue as to the charges made on the accounts and the liability of the
Defendants for those charges. Therefore, the Plaintiff is entitled to a judgment against the
Defendants, jointly and severally, as a matter of law, for the sum of Thirty-Three Thousand Three
Hundred and 11/100 ($33,300.11) Dollars as of May 9, 2014; pius reasonable attorneys’ fees and

costs of Eight Thousand Six Hundred Thirty and 13/100 ($8,630.13) Dollars.
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NOW, THEREFORE, it is hefeby ordered, adjudged and decreed that the motion for
reconsideration is denied and that summéryjudgment be entered for the Plaintiff, The Callawassie
Island Members Club, Inc., and against the Defendants, Gregory L. Martin and Rebecca L Martin,
jointly and severally, in the amount of Thirty~THree Thousand Three Hundred and 11/100
($33,300.11) Dollars as of May 9, 2014 ;plus reasonable attorneys fees and costs of Eight
Thousand SlX Hundred Thlrty and 13/100 ($8,630.13) Dollars for a grand total of Forty-One

Thousand Nine Hundred Thirty and 24/100 ($41,930.24) Dollars.

AND IT IS SO ORDERED.

J. ERNEST KINARD, JR
Presiding Judge

: ' , Soutthafolina
October . 2014.

'This judgment does not include any dues, fees, assessments or other charges levied by the Plaintiff after April 30, 2014,
which must be the subject of a subsequent action.

*The Court has considered the six factors set forth in Blumberg v. Nealco, Inc., 310 S.C. 482, 427 S.E.2d 659 (1993) in
determining the award of attorneys’ fees. These factors are: (1) nature, extent, and difficulty of the legal services
rendered; (2) time and labor devoted to the case; (3) professional standing of counsel; (4) contingency of compensation;
(5) fee customarily charged in the locality for similar services; and (6) beneficial resuits obtained. The Callawassie Island
Members Club, Inc.'s attorneys have had to draft letters, documents and pleadings, locate and review documentation,
serve and respond to discovery, attend various hearings and perform other tasks in pursuing this matter over a period
of months. The time involved and anticipated appears reasonable. Counsel have practiced in Beaufort County since 1987
and 2004 respectively and have experience in this type of lawsuit. The hourly rates charged are reasonabie for the
locality and type of lawsuit.
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FORM 4

STATE OF SOUTH CAROCLINA . JUDGMENT IN A CIVIL CASE
COUNTY OF BEAUFORT

. IN THE COURT OF COMMON PLEAS CASE NO. 2012- CP-07-3216
THE CALLAWASSIE 1SLAND MEMBERS CLUB, INC. MARK K. QUINN and SHERRY B. QUINN
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Submitted by: Stacey S. Collins, Esq. - _ or
) [0 Self-Represented Litigant

Attorney for : & Plaintiff O Defendant

Di1SPOSITION TYPE (CHECK ONE) -
] JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

& _ DECISION BY THE COURT. This action came to trial or hearing before the court.
' The issues have been tried or heard and a decision rendered.
O ACTION DISMISSED (CHECK REASON): O Rule 12(b), SCRCP; O Rule 41(a)
SCRCP (Vol. Nonsuit); O Rule 43(k), SCRCP (Settled); O Other

O ACTION STRICKEN (CHECK REASON;): Ul Rule 40(j), SCRCP; [J Bankruptcy;
O Binding arbitration, subject to right to restore to conﬁrm vacate or modlfy
arbitration award; 3 Other

El DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPL]CABLE BOX):
O Affirmed; [J Reversed; [J Remanded; T3 Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUTT COURT RULING IN THIS APPEAL. )

" JT 1S ORDERED AND ADJUDGED: ® See attached order (formal order to follow) D Statemcnt of Judgment by
the Court:

ORDER INFORMATION

This order & ends [3 does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List amount(s) below)

(List name(s) below) .

The Callawassie Island MARK K. QUINN and SHERRY B.

Members Club, Inc. QUINN $ 76,845.07

If applicable, describe the property, including tax map mformatlon and address, referenced in the
order :

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
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clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

Circuit Court Judge

Judge Code Date

For Clerk of Court Office Use Only

, 2014 and a copy mailed first class or placed'in the
, 2014 to attorneys of record or to parties (when

This judgment was entered on the day of
appropriate attorney’s box on this day of
appearing '

pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S)

Ehrick K. Haight, Jr., Esq.
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Stephen P. Hughes, Esq.

J. Andrew Yoho, Esq.

Howell Gibson & Hughes, PA.
Post Office Box 40

Beaufort, SC 29901
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Ian 8. Ford, Esq.

Ford Wallace Thompson, LLC
715 King Street

Charleston, SC 29403
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT CIVIL ACTION NO. 2012-CP-07-03216

|| THE CALLAWASSIE ISLAND

MEMBERS CLUB, INC., -

ORDER DENYING DEFENDANTS'
MOTION TO RECONSIDER

AND AWARDING SUMMARY
JUDGMENT IN FAVOR OF PLAINTIFF
AND AGAINST BOTH DEFENDANTS

V.

MARK QUINN and SHERRY B.
QUINN,

Defendants.

)
)
)
)
)
)
)
Plaintiff, )
)
)
)
)
)
)
)
)

THIS MATTER came before the Court upon the motion of the Defendants, Mark Quinn and
Sherry B. Quinn (“Defendants”), for reconsideration of this Court's Order granting summary judgment
as to Defendant, Mark Quinn, entered June 24, 2014 (the “Order”).

Following careful consideration of Defendants’ eighteen (18) page motion, the exhibits

attached thereto, Plaintiff's memorandum in opposition to same, and the record, it appears that oréi '

argument is not necessary and Defendants’ motion should be denied.

it further appears that Defendant Sherry B. Quinn _entered into a cbntract to puréhase a
memberéhip in The Callawassie Island Members Club, Inc. ("CIMC"), and did in fact aéquire said
membershiAp. These documents clearly obligate her to the same extent as Defendant Mark Quinn.

Based on the pleadings, the relevant documents, the afﬁdavits and membrénda submiﬁed,
it appears that there is no issue as to the phér’ges made on the accounts and the liability of the
Defendants for those charges. Therefore, the Plaintiff .is entitled to a judgment against the
Defendants, jointly and severally, as a matter of law, for the sum of Sixty-Six .Thousand Six
Hundred Fifty-Eight and 09/100 ($66,658.09) Dollars as of May 9, 2014, plus reasonable attorneys’

fees and costs of Ten Thousand One Hundred Eight-Six and 98/100 ($10,186.98) Dollars.
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NOW, THEREFORE, it is hereby ordered, adjudged and decreed that the motion for
reconsideration i§ denied and summary judgment be entered for the Plaintiff, The Callawassie Island
Members Club, Inc., and against the‘ Defendants, Mark Quinn and Sherry B. Quinn, jointly and
severally, in the amount of Sixty—Sik Thousand Six Hundred Fifty~Eight and 09/100 ($66,658.09)
Dollars as of May 9, 2014, .plusvreasonable attomeys’ fees and costs of Ten Thousand One Hundred
_Eight-Six and 98/100 ($10,1 86..98) Dollars?, for a grand total of Seventy-Six Thousand Eight Hundred

Forty-Five and 07/100 ($76,845.07) Dollars.

AND IT IS SO ORDERED.

J. ERNEST KINARD, JR.
Presiding Judge

: , South Carolina
October , 2014.

This judgment does not include any dues, fees, assessments or other charges levied by the Plaintiff after April 30, 2014,
which must be the subject of a subsequent action.

*The Court has considered the six factors set forth in Blumberg v. Nealco, Inc., 310 S.C. 492, 427 S.E.2d 659 (1993) in
determining the award of attorneys' fees. These factors are: (1) nature, extent, and difficulty of the legal services rendered;
(2) time and labor devoted to the case; (3) professional standing of counsel; (4) contingency of compensation; (5) fee
customarily charged in the locality for similar services; and (6) beneficial results obtained. The Callawassie Island Members
Club, inc.’s attomeys have had to draft letters, documents and pleadings, locate and review documentation, serve and
respond to discovery, attend various hearings and perform other tasks in pursuing this matter over a period of months. The
time involved and anticipated appears reasonable. Counsel have practiced in Beaufort County since 1987 and 2004
respectively and have experience in this type of lawsuit. The hourly rates charged are reasonable for the locality and type
of lawsuit.
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STATE OF SOUTH CAROLINA "IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT CIVIL ACTION NO. 2012-CP-07-03209
THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

Plaintiff,
ORDER DENYING DEFENDANTS’

V. MOTION TO RECONSIDER

MICHAEL J. FREY and GRACE
[. FREY,

Defendants.

i e g P g Sl L N R

THIS MATTER came before the C'Qurt upon the motion of {he Defendants, Michael
J. Frey and Grace I. Frey (“Defendants”), for reconsideration of this Court’s Order granting
sdmmaryjudgment'as to Defendant, Michael J. Frey, entered June 24, 2014.

Following' careful consid.eration of | Defenc'lants" eighteén (18) page motion; the
exhibits attached thereto, Plaintiff's memorandum in opposition to same, and the record,
it appéars that ora! argumént is hot necessary and Defendants’ moﬁon should be denied,

AND IT IS SO ORDERED. (

J. ERNEST KINARD, JR.
- , h CIRCUIT JUDGE

. , South Carolina -
This day of October, 2014.
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

V.

GREGORY L. MARTIN and
REBECCA L. MARTIN,

IN THE COURT OF COMMON PLEAS
CIVIL ACTION NO. 2012-CP-07-03218

ORDER DENYING DEFENDANTS'
MOTION TO RECONSIDER

Defendants.

)
)
)
)
)
)
)
Plaintiff, )
)
)
)
)
)
)
)
)

L. Martin and Rebecca L. Martin (“Defendants”), for reconsideration of this Court’s Order

granting summary judgment as to Defendant, Gregory L. Martin, entered June 24, 2014.

exhibits attacvhed theretb, Plaintiffs memorandum ih opposition to same, and the record,

it appears that oral argument is not necessary and Defendants’ motion should be denied,

~ “THIS MATTER came before the Court upon the motion of the Defendants, Gregory

.Followihg careful consideration of Defendants’ eighteen (18) page motion, the

AND IT IS SO ORDERED.

J. ERNEST KINARD, JR.
CIRCUIT JUDGE

, South Carolina

This

day of October, 2014.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT | - CIVIL ACTION NO. 2012-CP-07-03216

THE CALLAWASSIE ISLAND
MEMBERS CLUB. INC.,

Plaintiff,
V. MOTION TO RECONSIDER

MARK QUINN and SHERRY B.
QUINN, ‘

)
)
)
)
)
)
g |
) ORDER DENYING DEFENDANTS’
)
)
)
)
Defendants. )
)

THIS MATTER came’before the Court upon the motion of the Defendants, Mark
Quinn and Sherry B. Quinn (“Defendants”), for reconsideration of thié Court's Order
granting summary judgment as to Defendant, Mark Quinn, entefed_June 24, 2014.

Following careful consideration of Defendants’ eighteen (18) page motion, fhe
exhibits attached thereto, Plaintiff's memorandurﬁ in opposition to same, and the record;
it appears that orél argument is not necessary and Defendants’ motion should be denied,

AND IT IS SO ORDERED.

J. ERNEST KINARD, JR.
CIRCUIT JUDGE

, South Carolina
This day of October, 2014.
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IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT
FOURTEENTH JUDICIAL CIRCUIT
J. Ernest Kinard, Jr., Judge

‘Case No. 2012-CP-07-03218
" The Callawassie Island - Members Club, Inc., - ' Respondent
‘Gregory L. Martin, - Appellant.

NOTICE OF APPEAL
Appellant Gregory L. Martin appeals the decisions of the Honbrablé J. E-mest
Kinard, Ir. dated June 24, 2014 (Order Granting Sumfnary Judgment Against
Defendant Gregory L. Martm) and dated December 16, 2014 (Order Denying Motion
to Reconmder and Affi rmmg Summary Judgment A{.,amst Defendant Gregory L.
Martm) copies of whlch are attached hereto. Appellant received a copy of the Order
Denying Motion to Reconsider and Affirming Summary Judgment Againsl Gregory L. .

Martin on December 19, 2014.

Page 1 of 2
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December 29, 2014

Other Counsel of Record:

FEhrick K. Haight, Jr.
Minor, Haight & Arundell. P.C.

" - P. O. Drawer 6067

Hilton Head Island, SC 29938
(843) 785-8040 (office)

(843) 785-3506 (fax)
rick@mbhalawfirm.com

Respectfully submiﬁed,

FORD WALLACE THOMSON LL.C

lanS.Ford =~ O

Neil D. Thomson

715 King St.

Charleston, SC 29403
843-277-2011
lan.IordicFord Wallace. com

" Attorney for Appellant

Attorney for Respondent The Callawassie Island Members Club, Inc.

' Page 2 of 2
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IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT
FOURTEENTH JUDICIAL CIRCUIT
J. Ernest Kinard, Jr., Judge

Case No. 2012-CP-07-03218
The Callawassie Island.Members Club, Inc., o Respondent
Gregory L. Martin, o Appellant.

PROOF OF SERVICE
I certify that I have served the Notice of Appeal on The Callawassie Island
Members Club, Inc., and all parties of record, by depositing a copy of it in the United
States Mail, postage prepaid, on December i 2014, addressed to the attorneys of .
record, Ehrick K. Haight, Jr., Minor, Haight & Arundell, P.C., P. O. Drawer 6067,
Hilton Head Island, SC 29938. 1 also have served the Beaufort County Clerk of Court
in the same manner at Beaufort Count‘y Courthouse, 102 Ribaut Road, Beaufort, SC

29902.

Page 1 of 2
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45
December E_, 2014

Other Counsel of Record:

Ehrick K. Haight, Jr.

Minor, Haight & Arundell, P.C.
P. O. Drawer 6067

Hilton Head Island, SC 29938
(843) 785-8040 (office)

(843) 785-3506 (fax)
rick@mhalawfirm.com

Respectfully submitted,

FOrRD WALLACE THOMSON LLC

re K DTA,
lan S. Ford
Neil D. Thomson
715 King St.
Charleston, SC 29403
843-277-2011
lan.FordigFordWallace.com

Attorney for Appellant

Attorney_ for Respondent The Callawassie Island Members Cl ub, Inc.

Page 2 of 2
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20N FHE.GOURT OF COMMON PLEAS
FOR THE FOURTERNIBH JUDICIAL CIRCUIT
NO. 2012-CP-07-03218

STATE OF SOUTH CAROLINA

COUNTY OF BEAUFORT

THE CALLAWASSIE ISLAND
MEMBERS CLUB, INC.,

Plaintiff,

ORDER DENYING DEFENDANTS' MOTION
FOR RECONSIDERATION AND AFFIRMING
SUMMARY: JUDGMENT AGAINST
DEFENDANT GREGORY L. MARTIN

V.

GREGORY L. MARTIN and
REBECCA L. MARTIN,

Defendants.

THSS MATTER came before the Court upon the motion of Defendants, Gregory L.
Martin and Rebecca L. Martin, for reconsideration of the order grénting summaryjudgment‘
as against Defendant Gregory L. Martin filed July 7, 2014. Present before the Court on
Monday, Nox)ember 2, 2014, were Stephen P. Hughes, Esquire and Stacey S. Collins,
Esquire, ‘attorneys for the Plaintiff, The Callawassie Island Members Club, Inc. (“CIMC” or
alternatively the “Club”) and lan S. Ford, Esquire and Neil D. Thomson, Esquire, attorneys
for the Defendants.

Based on the motion, the memoranda filed by the respective parties, the arguments
of counsel and a readihg of the relevant governing .documents, the Court makes the
following findings of fact: |

| The governing documents, from the time th.e membership was initially aAcquire'd,‘
clearly and unambiguously imposed a duty on members to remain in good standing until

their membership reissued. As there is no question of fact regarding the interpretation,
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legality or applicability of this obligation, the prior Order Grantrng Partial Summary
Judgment in Favor of Plaintiff Against Gregory L. Martin ié hereby affirmed and all prior
- findings of fact set forth therein are incorporated herein by reference.

As for CIMC’s authority to collect its attbrneys’ fees, which was raised for the first
tirne at the hearing for réconsideration, Séction 15.3.5 of the General Club Rules’ states
that “[i]f the Club commences any legal action to collect any amount owed, or to enforce
the liability of a Member to the Club, the Member shall also be liable for all costs and
expenses of the lega! action, including without Iimitation,vreasqnable attorneys’ fees
required in connection with appellate proceedings.” Similarly, Section 15.3.4 authorizes
the collection of attorneys’ fees “incurréd by the blub incident ‘to the collection of such

Charges, Q[Venforcement of such lien, whether or not legal proceedings are initiated

(emphasis .ao’ded).."2 The Court notes that the Club’s governing documents (from 1994
forward) conéistently allowed the Board of Directors, to establisrw and determine tﬁe
amount of “dues, fees and charges” under its By-tav\rs.3 The Bo.ar‘d also maintained the
exclusive authority “to determine the interpretation or construction of these By-laws or any
» parts thereof, which may be in conflict or of doubtful meaning, and their decisions shall be
final and conclus.ive.“" From the Complaint and Affidavits filed in this case, it is clear that
the Club has consistently interpreted the term “Charges" to include attorneys’ fees incurrevd
in actions to collect for unpaid dues. Based on the foregoing, the award of attorneys’ fees

is likewise affirmed. -

'Dated Jénuary 1, 2014 and currently in force.

*Section 15.3.4, Genera! Club Rules, January 1, 2014; see also Article 11, By-laws, January 1, 2014 and
Articte XIIf), By-laws attached as Exhibit “B” to the 1994 Plan for the Offering of Memberships.

*Article Vi(2)(f), By-laws attached as Exhibit *B" to the 1994 Plan for the Offermg of Memberships and
Article 6.2(e), By-laws dated January 1, 2014.

‘Article 6.5, By-laws dated January 1, 2014; and also, Article VI, Section 5, By-laws attached as Exhibit "B"
to the 1994 Plan for the Offering of Memberships.
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CIMC has leave to renew its motion for summary judgfnent as to Defendant
Rebecca L. Martin énd if such motion be filed and adequate notice given, said motion may'
be heard before me at my next term of bcourt in Beaufort County. .

NOW, THEREFORE, itis hereby ordered, adjudged and decreed that the prior Order
Granting Summary Judgment Against Gregory L. Martin, in the amount of Thirty-three
Thousand ThreeHundred and 11/100 ($33,300.11) Dollars as of May 9, 2014; plus
reasonable attorneys’ fees and costs of Eight Thousand'Six Hundred Thirty and 13/100
($8,630.13) Dollars, for a grand total of Forty-One Thousand Nine Hundred Thirty and 24/100
($41,930.24) Dollars® is hereby re-affirmed and all findings of fact contained»'therein» are
likewise re-affirmed. | |

AND [T 1S SO ORDERED.

J.ERNEST KINARD, JR.

Presiding Judge
Carnden . South Carolina
Novermider \ig , 2014.
13(.(,6\?\&;0, )

5This judgment does not include any dues, fees, assessments or other charges levied by the Plaintiff after April 30,
2014, which must be the subject of a subsequent action. o

3
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STATE OF SOUTH CAROLINA : ) INTHE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT A 2k 37 dknB:ABTION NO: 2012-CP-07-03218

THE CALLAWASSIE ISLAND MEMBERS

MARTIN,

)

CLUB, INC., )
Plaintiff, ) _

) ORDER GRANTING SUMMARY
VS. ) JUDGMENT IN FAVOR OF

) PLAINTIFF AGAINST GREGORY
GREGORY L. MARTIN and REBECCA L. ) L. MARTIN.

' )
)
)

Defendants.

THIS MATTER came before the Cdurt upon the motion of the Plaintiff, The
Callawassie Istand Members Club, Inc. ("“CIMC"), for summary judgment a'gainst the
Defendants, Gregory Martin and Rebecca Martin. Present before the Court on Monday,
May 19, '201A4, were Ehrick K. Haight, Jr., .Esquire and William T. Young Ili, Esquire,
Attorneys fér the Plaintiff, and Brian D. McDaniel, Esquire, Attomey for the Defendants.

Defendant Rebecca L. Martin claims she signed the relevant membership
documents in her capacity as spouse only and not as an applicant and/or purcﬁaser in her
V own right.; as additional discovery may be warranted with respect to this issue, this Court
denies Plaintiffs motion for surmnmary judgment with respect to Mrs. Martin at this time
‘ pending the cofnpletion of additional discovery, with leave to reﬁ‘fe.

| This is a breach of contract action for indebtedness owed by the Defendants arising
from his mehxbership in CIMC. The Plaintiffs motion, made pursuant to Rule 56, SCRCP,
is based upon the pleadings, including the verified Complaint, Plaintiffs Memorandum in

" Support of Motion for Summary Judgment, the relevant governing documents. (as cited
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therein), the Affidavits of Jeff Spencer, the Affidavits of Ehrick K. Haight, Jr. and the law
applicable to the case. Defendants submitted a Memorandum in Opposition to Plaintiffs
motion and tendered an Affidavit in support of his position. As this Court declines to
g}ant Summary Judgmeht as against Defendant Rebecca L. Martin at this time, the
following shall apply only to Defendant Gregory L. Martin (hereinafter, “Defendant®).
Summary Judgment is appropriate where there is no genuine issue of material
fact and it is clear -the moving party is entitled to a judgment as a matter of law. Hancock

v. Mid-South Management Co., Inc., 381 S.C. 326, 673 S;E. 2d 801 (2009), Rule 56

{c), SCRCP.

Defendant argues that his membership was or should have been suspended or
terminated and that he should have been expelled because of non-payment under the
tem";s of the General Club Rules dated August 8, 2001, and other documents. Whether
this is true or not is irrelevant. It ié clear under all of the relevant documents, from the time

' Defendant initially acquired his membership until the present, that the obligation to remain
a member in good standing Aand pay. dues, fees, assessments and other charges
continues until the membership is feuissued to a new member. Moreover, this continuing
obligation is consistent with S.C. Code Ann. §33-31-621 (e) (2006), which specifically
recognizes a corporation’s right to impose obligations on its members beyond termination
of the membership as follows: “A member who has been expelled or suspended may be
liable to the corporation for dues, assessments,\or fees as a result of obligations incurred
or commitments made before expulsion or sﬁspension.” | |

- By applying for a membership and purchasing same, Defendant became
contractually bound by the 1994 Plan for the Offering of Memberships and the Exhibits
thereto, which included the By-laws and the General Club Rules (coilectively, the “1994

Plan”) . Reading' these documents as a whole and giving them their plain and ordinary

2
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meanings, the Defendant’s obligation to pay dues, fees and assessments until such time
as his membership re-issues is clear and unambiguous. The following excerpts leave no
room for contrary interpretation:

An equity member who has resigned from the Club will be obligated to
continue to pay dues and food and beverage minimums to the Club until
his or her equity membership is reissued (emphasis added) by the Club.
(Plan for the Offering of Memberships, April 1, 1994, Rev. July, 1994;

ayment of Dues by Resigned Equity Member’ Page 9, in force at the
tlme Defendant acquired Membership).

An Equity Member who is on the waiting list to sell his/her Membership will -
be obligated to continue to pay to the Club all Charges associated with
histher Membership -until his/her Equity Membership is reissued by the
Club. (Plan for the Offering of Membership, July 1, 2013, Sec. 6.11 (a)
‘Payment of Dues and Charges By Resigned Members” currently in
force).

Any equity member may resign from the Club by giving written notice to
the Secretary. Dues, fees and charges shall accrue against the resigned
equity:membership until the resigned equity membership is reissued
(emphasis added) by the Club. (By-Laws, Callawassie Island Club, 9(a),
pg. B-11, in force at the time Defendant acquired Membership)..

Any member may terminate membership in the Club by delivering to the
Secretary written notice of termination in accordance with the By-Laws.
Notwithstanding termination, the member shall remain liable for any
unpaid club account, membership dues and charges (including food
and beverage minimums). (Callawassie Island Club General Club Rules
“Suspension and Termination of Membershlp, page C~3 in force at the
time Defendant acquired Membership).

Notwithstanding such resignation, the Member shalf remain liable for all
Charges until the Membership is re-issued (emphasis added). If the
Member does not resign at the request of the Board, the Member may be
expelled by the Board. (Section 16.4 ‘Requested Resignation®, The
Callawassie Island Members Club, Inc. General Club Rules, Effective
January 1, 2014, currently in force).

Notwithstanding such expulsion, the Member shail remain liable for ail
Charges until the Membership is re-issued (emphasis added). (Section
16.5 “Expulsion”, The Callawassie Island Members Club, Inc. General Club
Rules, Effective January 1, 2014, currently in force).
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Although Defendant initially entéred into these contractual obligations with the
Callawassie Island Club, Inc. (“CIC"), Plaintiff has the right to enforce those obligationé.
Plaintiff's acquisition of the club assets was conterhp!ated by the.1994 Plan; was voted
upén and approved by the membership (of Which Defendant was a pari); and the
transaction was closed in 2001. Thereafter, Defendant continued to use the club
 amenities; paid dues, fées and assessments to CIMC; and was issued é membership
certificate évidencing his membership in CIMC. As the obligation to pay dues, fees and
assessn%ents until his mémbershipv was re-issued was evident in the 1994 Plan, which
was in effect at the time he acquired his membership, Defendant's contention that the
Plaintiff may have later failed to properly notice and/or meet the voting requirements for
| subsequent amendments is irrelevant. |

Defendant aSseﬁs that various representations ;And wérranties were made by CiC
that contradict the plain. reading of the govemir;ng documents. CIC is not a party fo this
action. Moreover, even if such representations or warranties were made by CIC, they
would not avail Defendant as a defense to this action. The 1994 Plan exhorts prospective
members to ;';:arefully read all of the attached ‘documents and...consider seeking
professional advice to evaluate these documents.” It further cau&icﬁns that "no person has
- been authorized to give any information or make any representation not contained within
fthe 1994 Plan] and, if -givén or made, such information or representation must not be
relied upon as_h.aving been authorized by the Pértnership or the Club.” The 1994 Plan
makes clear that membership is fér recreational purposes only, and that no member
should view his membership as an investment or expect to derive any economic brofit

from club membership.
Plaintiff neither owned nor controlled the club assets at the time Defendant

purchased his membership in February of 2001. 'Defendant, therefore, cannot establish

4
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the essential elements for a negligent misrepresentation claim, namely, 1) a false
representation made by CIMC to the Member; 2) a pecuniary interest by CIMC in making
the statement; 3) a duty of care. owed by CIMC to see that truthful information was
communicated to the Member; 4) a breach of the duty owed by CIMC by failing to exercise
due care; 5) justifiable reliance on the representation; and 6) pecuniary loss as a direct
and proximate result of reliance on the réprésentation; as against this Plaintiff. Hurst v.
Sandy, 329 S.C. 471, 484 S.E.2d 847 (Ci. App. 1997).

Defendant points to S.C. Code Ann. §33-31-620(a), of the South Carolina Nonprofit
Corporations Act (the “Act’), for the proposition that imposing liability for conﬁnuing
obligations following resignation is statutorily prohibited. The Defendant's’ argument
ignores subpart (b) to that section, which specifically obligates a resigning member to meet
any obligations incurred or commitments made before the resignation. Likewise §33-31-
621 reinforces the notion that members who are terminated or expelled remain liable for
obligations or commitments made while members. The official commént to bo't_h sections
makes clear that members are to be held accountable for prex)iously agreed-upon
continuing obiigatiéns, even beyond resignation. Defendant agréed to be vbound by the
1994 Plan, including the By-laws and General Club Rules attached thereto, all of which
unambiguously and consistently obligate him to pay dues until his membership reissues.
Furthermore, this Court can find ho violation of the statutory provisions relied upon by
Defendant.

Defendant, in further opposition to the summary judgment motion at issue,
assérts that 'granting the motion is inappropriate because discovery has not yet been
cbmpleted However, a party opposing summary judgment on this basis “must

demonstrate the likelihood that further discovery will uncover additional relevant
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evidence and that the party is ‘not merely engaged in a ‘fishing expedition.” Dawkiné v,

Fields, 354 S.C. 58, 69, 580 S.E.2d 433, 439 (2003} (Quot/ng Bauqhman v. American

Tel. and Tel. Co., 306 S.C. 101, 112, 410 S.E.2d 537, 544 (1991)). Moreover, a failure

of proof on an essential element of a claim renders all other facts immaterial. See Gauld

v. O'Shaugnessy Realty Co., 380 S.C. 548, 671 S_.E.2d 78 (Ct. App'. 2008). Defendant

has failed to demonstrate the likelihood that further discovery will uncover additional

relevant evidencé. Consequently, Defendant’s argument must be rejected.

In the case at bar, CIMC's claim is premised upon a breach of contract. Because
this Court has determined that the agreement between the parties is unambiguous,
extrinsic evidence is inadmissible to detérmine the intent of the parties. See Walters v.

Summey Bualqu Systems inc., 311 S.C. 507, 509 429 S.E.2d 854, 856 (Ct. App.

1993). (“The construction of an unambiguous deed is a question of law, not fact. The

terms of such a deed may not be vared or contradlcted by evidence drawn from

sources other than the deed itself....Extrinsic evidence is admissible to resolve

ambiguities but not to create them where none exist.”). Accordingly, because Defendant
would not be able to introduce any evidence beyond the contents of the documents at
issue, any further discovery is unnecessary, superfiuous, and would not defeat CIMC's
motion for summary judgment. LikewiSe, Defendant’s position on ongo__ing discovery
also fails with regards to his counterclaims. Defendant’s claim for negligent
misrepresentation fails as.a matter of law because CIMC was not in contro! of the club

assets at the time Defendant undertook his obligation. The instant matter presents‘a

classic example of a failure of proof on an essential element, as it is impossible for

CIMC to have made any representatioh to Defendant, relating to joining the Club, pﬁor
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to CIMC acquiring control of the Club. Therefore, further discovery is unnecessary, as
.Defendant cannot satisfy an essential element of thris claim. |

The only remaining counterclaim relates 1o an \(accounting requested by
Defendant. Defendant has presented no evidence to contradict the billing records
submitted by CIMC. Furtherrnore,‘ because thisv Court has determined that the
agreement unambiguously requires Defendant to remain liab}e for payment until his-
membership is transferred, this Court must also find that Defendant cannot demonstrate
any right to an accountingi and grants summary judgment in favor of C!MC

Based upon the foregomg, this Court finds the Plaintiff has established as a
matter of law that pursuant to the terms and conditions of the 1994 Plan, the By—laws and
General Club Rules (and all subsequent amendments thereto), that there is an unpaid
- balance due and owing for dues, fees, assesSments and other charges, including
interest at the contract rate of one and one-half (1.5%) percent per month, for which the
Defendant is responsxble The Defendant has failed and refused to make payment in full
for dues, assessments, interest and other charges and the Defendant is mdebted to the
Plaintiff in the amount of Thirty-Three Thousand Three Hundred and A1/100
($33,300.11) Dollars as of May 9, 2014; plus reasonable attorneys’ fees and costs of
Eight Thousand Six Hundred Thirty and 13/100 ($8,630.13) Dollars, as contemplated by
the 1994 Plan (and all subsequent amendments).
| Based upon the pleadings,i the relevant documents, and the affidavits submitted,
it appears that tnere is no genuine issue as io the charges made on the account and the
habmty of the Defendant for those charges Therefore, the’ Plamtiff is entitled to a
judgment agamst the Defendant, as a matter of law, for the sum of Thirty-Three

‘ Thousand«Three Hundred and 11/100 ($33,300.11) Dollars as of May 9, 2014; plus
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reasonable attorneys' fees and costs of Eight Thousand Six Hundred Thirty and 13/100
($8,630.13) Dollars.

NOW, THEREFORE, it is hereby ordered, adjudged and decreed that summary
judgmeht be entered for the Plaintiff, The Callawassie Island Members Club, Inc., and
against the Defendant, Gregory L. Martin, in the amount of Thirty-Three Thousand Three
Hundred and 11/1 00. ($33,300.11) Doliars as of May 9, 2014"; plus reasonable attorneys'
fees and costs of Eight Thousand Six Hundred Thfrty and 13/100 ($8.630.13) Dollars?,
for a grand total of Forty-One Thousand Nine Hundred Thirty and 24/100 ($41,930.24)
Dollars.

AND IT IS SO ORDERED.

J. ERNEST KINARISIR.
Presiding Judge

M- _. South Carolina . -

June k (ﬁ“, 2014.

! This judgment dees not include any dues, fees, assessments or otheér charges levied by the Plaintiff after

April 30, 2014, which must be the subject of a subsequent action.

? The Coun has considered the six faclors set forth in Blumberg v, Nealco_Inc., 310 S.C. 492, 427 S.£.2d 659
(1983) in determining the award of attomeys' fees. These factors are: (1) nature, extent, and difficuity of the legal
services rendered; (2) time and labor devoted lo the case; (3) professional standing of counsel; (4) contingency of
compensation; (5) fee customarily charged in the locality jor similar services; and (6) beneficial results obtained.
The Callawassie Island Members Club, Inc.'s attommeys have had to drafl letters, documnents and pleadings, locate
and review documentation, serve and respond to discovery, attend various hearings and perform other tasks in
pursuing this matter over a period of months. The time involved and anticipated appears reasonable. Counsel
have practiced in Beaufort County since 1887 and 2004 respectively and have expérience in this type of lawsuit,
The hourly rates charged are reasonable for the locality and type of lawsuil.
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