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one?
MR. DUFFY: I don't, but as long as they have

stipulated to the exhibits, I certainly don't have a

"problem with that. That's what I intend to do, 1is to

use stipulated exhibits it opening.

THE COURT: Well, I will be watching it as it
goes, so yoﬁ'all don't need -- y'éli don't need to
e-mail me. Our computers have a little bit of trouble
withtbig_PDF'S. We consistently get messages from
Court Administrationrthat our e-mail is almost full.

So hard copies or i‘ll just watch it on the screen if
there is no objection. Yes, sir. All right. What's
next? Anything else we need to doobefore voir dire?

MR. DUFFY: ©Nothing that I can think of.

THE COURT: All right. Then we'li Jjust be at ease
until about -- until the jury panel comes -- Don said
30 minutes, you know. Knowing how things are going
with the Solicitor's Office and whoever the Defendants
are next door, I'm -- that's optimistic. But we'll be
back at 12:15 to pick the Jjury.

MR. BOUCH: I've got four votes, Your Honor.

THE COURT: You got -- so we're good?

MR. BOUCH: I got four.

THE COURT: All right. Great. Then do we want to

put that on the record, Mr. Bouch has the votes from
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the Board to -- to consent to the settlement?

MR. BOUCH: Yes, ma'am.

THE COURT: All right. Greafi All right. We'll
be at ease for abqut 30 minutes, so y{all get ready to
work. Thanks.

(WHEREUPON, a brief.receéé was taken.)

‘THE COURT: I think that we are going to have to
go to lunch and come back and strike the jury-at 2:00;
-They;re still in voir dire and there are two
defendants. So assuming there's no Batson motion, it
will be 1:00 probably before we can get started and
that's on the.optimistic side. So why don't y'all Dbe
back at 2:00. énd T certainly apologize for'kéeping
everybody waiting, put we'll see you at 2:00. Sorry.

(WHEREUPON, a lunch break was taken.)

THE COURT: Are they ready?

THE CLERK: Yes.

THE COURT: All right. Everybody ready?

MR. LUCEY: Yes, ma'am.

MR. DUFFY: Yes, ma‘am.

MR. BOGCH: Yes, Your Honor.

(WHEREUPON, the jﬁry panel entered the courtroom
at approximatély 2:10 p.m.)
THE COURT: All right. Thank you for your

patience, ladies and gentlemen, and welcome back.




10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

RECORD ON APPEAL 503
67

* * * PROCEEDTINGS * * *

THE COURT: Thank you very much. All right. We
are missing one juror. And juror number 322, Ms.

Shuler, I shared with y'all yesterday, that she

recognized Mr. Hamilton's son -- has another issue that

she just wants to talk to me about. And I've told her

I'm not allowed to talk with you, please'write it on a
piece of paper and I will share it with everyone, so
she is doing that right now. But because she seems
disturbed, I will bring her out shortly when we find
out what the other issue is and just ask her, as we
discussed yesterday, 1f she could be fair and impartial

now that she realizes that she recognized Mr.

Hamilton's son.

Any objection to handling it that way or do we

wantvto wait and see what the other concern is first?

MR. DUFFY: What number, 3227

THE COURT: Three twenty-two, I believe.

THE CLERK: That's correcf, Your Honhor.

THE COURT: Ms. Shuler. Okay. And we're still
waiting on one juror, so...

“MR. DUFFY: There was one other thing, Your Honor,
that I neglected té remember yesterday that we needed>

to address before the trial. And that was one pretrial
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motion that was still outstanding. : -
THE COURT: Okay.v
MR. DUFfY:. And that was a request that the court
take judicialvgotice oﬁ the representations 6fvthe

Assembly to the court and representations by 148

Civitas, Mr. Russo, to the court?

e
And just for further -- a couple of further

poiht5~on that; Your Henor, the —-- the need for the

judicial notice is even more clear because the
Assembly, in response to our claims about the easement,
denied representing that. And Mr. Russo, I have an

affidavit of non service, where he specifically

declared he was avoiding service of process.

THE COURT: Okay. For a subpoena-or...?

MR. DUFFY: Yeah, for a subpoena'so far.

THE COURT: I would suggest that somebody get in
touch with his attorney and let them know thaf he needs
to stop avoiding service of process, or Mr. Altman will
have to come. explain to me why that is happening.

Okay. But we'll make this a court's exhibit.
(WHEREUPON, Court's ExhibiFﬁNo. %_Was‘marked and_‘_
made a part of‘the record.) |

THE COURT: Y'all might just want to send a
courtesy e-mail.to Charlie Altman and whoever might be

affiliated with the Russos and Civitas.
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MR. DUFFY: I certainly will start with him, and
we -- we directed to Mr. Russo, who obviously --

THE COURT: "Start with him and let him know if he

‘has any confusion, he can be here at noon today to

explain what his confusion is. Okay. All right.
And on that note, I know there's a lot of
interest in this case. We had problems with it last

time. I'm not going to have folks coming in and out

from the gallery the whole time during the trial. I'm

very laid back about that with the attorneys, and folks

working on the case need to do that, but not éo with
the gallery.

| We're in a small courtrdom, .~ So éomebody either
needs to take it upon themsel&es to be the
representative for the I'On citizensh;p and sit outside
the door and keep them from céming in aﬁd out, or make
sure they get here and are seated before we even get
started with anything. Okay. 'That's not the
plaintiff's attorney's fault. It's certainly not
Yaﬁcy's faﬁlt, but the disruption in and out, I'm not
going to have. Okay.

All right. We're still down a juror. I'm still

waiting for the note from Ms; Shuler about what her
current concern 1is. I think y'all are letting Altman

-— Charlie Altman know what the issue is. This might
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be what we need right now. Have we got her note yet?
THE BAILIFF: Yes. |
THE COURT: Oh, we got them all?
~THE BAILIFF: Yes, ma'am.
’THE COURT: ‘What about the note Ms. Shuler was

writing; do we know if she's finished with that-yet or

not?
THE BAILIFF: I'1l1 cﬁeck.
" THE COURT: Thank you,>Mr. Pryor. I appreciate
that. We are still waiting, but if you have something
go ahead.

MR. LUCEY: Yes, mafam. First, I did hand up to
the Clerk, that's the stipulation that we filed on
Saturdéy night --

THE COURT: Great.

MR. LUCEY: - felating to the exhibit. -

(WHEREUPON, Court's Exhibit No. 2 was marked and
made a part of the record.) )

MR. LUCEY:' And, secondly,‘Your Honor, as

previously discussed or argued, plaintiffs opposed a

motion to take judicial notice of those facts. They
are disputed facts. And I do believe we did argue it
during pretrial'motions. I think this is being

reargued as some other motions that happened several

times -—-
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THE COURT: Well, I think I asked Mr. Duffy to
send me the pertinent excerpt from the transcript and

that I would deal with it when it became an issue.

Okay.

MR.:LUCEY: And just to remind the court what we
previous -- part of whét we breviously argued -- is
that -- for instance, with Mr . Russo:%;;“Qaé gi;en‘the

opportunity in his deposition»tQ affirm that, in faét,
it waé pérpefﬁél;HH;naid‘nét do so. Thé -—

THE COURT: Why are we rearguing it now if you
don't want to reargﬁe'it?

| MR. LUCEY: Thank yoﬁ, ma'am.

THE COURT: Okay. I appreciate it. I'm aware and
when it becomes an issue, we will address it. What
else can we take up before we open? And thank y'all
for your tolerance yesterday, we never got any stofm
out at Folly, but apparently it was bad enough in North
Charleston that it knocked Comcast out in certain parts
of the T:icounty for hours, so...

(PAUSE.)

THE COURT: Let me check on that note. Counsel,
I'm not going to read this whole thing for the record,
but we'll make it an exhibit.

(WHEﬁEUPON, a bench.cohference was had.)

MR. DUFFY: My only concern is to find out if she
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was talking to the. other jurors.
(PAUSE.)

THE COURT: Okay. She has not discussed it with

any fellow ‘jurors. I also went the extra step and

asked her, how did you figure this out? Did you go .
home and talk td him? She said, no, ma'am, he's out of
town. But when I heard your presentation, I realized I
had heard information, so I am going to excuse her and
substifute in the first alternate. And wé wili make
this a court's exhibit. I don't know that it really
needs to be, but just out of an abundance of caution.
Okay.

(WHEREUPON, Court's Exhibit No. 3 was marked and
made a part of the recorq.) |

THE COURT: Okay. Anything eise we need to take

"up?  Everybody is here now.

MR. LUCEY: No, Your Honor.
(JUror.Number 322 was excused.)
(PAUSE.)

THE COURT: All right. Okay. I think we are
ready for the actuélltrial part. 'Y'all ready for
opening statements? |

MR. LUCEY; Yes, ma'am.

THE COURT: Just let everybody know, I'm sorry to

be tough about this, but it became a problem last time.
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I'm intent that it not become a problem this time, so
if anybody is loud or bothersome or shaking their head
a lot and being animated, you will be asked to excuse
themselves and not come back. Okay.
| One more thing, juror number 367, her husband is
having surgery on-Moﬁday; is concernéd about the trial
going into next week. Please reassure her. I wiIl do
that. We'll work late and go into Saturday before we
go into next week, but I trust that these attorneys can
move this along in a'streamlined fashion. So let me do
that.reélly quickly before we get éfarted SO thét she
can give her full attention to y'all.
(WHEREUPON, Court's Exhibit Number 4 was marked
and made a part of the record.)'
(PAUSE.)
THE BAILIFF: Ready, Your Honor?
THE COURT: Yes, ma'am. Thank you'véry much.
(WHEREUPON, the jury enters the courtroom at
approximately 9:56 a.m.)
THE BAILIFF: AAll jurors are present, Your Honor.
THE COURT: Thank you, sir. I appreciate it. All
right. Good mérning, ladies and gentlemen. Thank>you
for your patience. We had a few housekeeping matters
that we needed to work out this morning. I thank you

also for your understanding yesterday in leaving before
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the flood that did not happen. Apparently parts of the
Tricounty got ﬁit pretty hard, but some got no storm at
all. So I do appreciate y'all -understanding that we
needed to err on the side of caution. |
»Trust me, if you.haven't been cauéht downtbwn in
the flood before, it's not somewhere you wanﬁ to be.
So I wquld ask that you give your - I would ask that
you give your kind attenfion to the attérneys. I'm
having a'little‘bit of a crowd control pfoblemAhere. I
pfomise that will not continue past today —-- probably
past this mqrninq. But.if at any time you cannot hear,
please raiée your hand and let us know. There is an
echo in this courtroom and it's important_tﬁat you bé
able to hear everything the attorneys and the witnesses
are saying.
So with that beiﬁg said, I will call on Mr.
Lucey for the opening statement of the plaintiff.
MR. LUCEY: May we approach,. Your Honor?
THE COURT: Certainly. Come.- on up.
(The,followihg side bar was reported.)v
MR. LUCEY: I'm not sure the jury has been sworn.
THE COURT: Oh; good point. - Thank you Véry much.
(End of side bar.)
THE CLERK: 1If the jurors would all please stand

and raise their right hands.
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(WHEREUPON, thé‘jury Qas éivenAtheir ocoath.)
THE COURT: All right. .Thank you very much. And
thank you, Mr. Lucey. I appreciate thaﬁ. Yes, sir.
| MR. LUCEY: May it please the court. I'On is a
new neighborhood in a larger scheme. It waé founded
during the years 1995 through 1997. The first house
Was sold first -- the'firsﬁ lot was sold probably in
1998. And by the early 2000's, it actually grew into a
neighborhood of people, a community of houses.

And for the succeeding years, thdse people —-- as
the neighborhood continued to grow, they enjoyed their
amenities -- the community amenities_—— the benefits
that came with the community. And these amenities
included -- what was known as the community dock. The
community dock that was located in the only -- on the
only -- in the only deep water in I'On; with 300 feet
of deep water, 300 feet of I'On land that sits on deep
water on Hobcaw Creek.

Now, there is some other watéffront in I'On,
it's on what you will see in evidence, 1it's reférred to
as a Hobcaw Creek tributary -- a tributary, a tidal
creek. And you will be shown pictures of this tidal
creek at high tide by the defendants and at low tide by
the plaintiffs.

And so when we refer to the 300 feet of deep
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waﬁer on Hobcaw Creek, I want to be clear that I'm
referring to, not the marsh water 5n there on the
side -- that was -- that tribﬁtary was later renamed
Shelmore Creek. 'Ablong time ago, they called it the

marshes of Hobcaw Creek and got it renamed Shelmore

Creek.

So the residents enﬁoyed the community dock on
Hobcaw Creek. Aﬁd fhat was a fixed pier, a nice fixed
pier. At,the.end of tﬁe figed plier, there was a

beautiful'liftle-pavilion; a gazebo, and a ramp down to
a floating dock where maybe you could tie up four or
five boats or ydu,can lay out sunbéthing, whatever
suited your faﬂcy.

And a litﬁle ways over from the community dock
was the launch, the ramp. Thé place where you put the
boat ‘in so you can go then tie up on the dock. It was
a cémmunity launch. |

And next to this—community launch, is what's
called a staging dock. It's a much smaller.dock just
meant for yéu to tie up youf boat for a.few minutes.
while you go park‘the car, come back, getvthe boat énd
move it out of evérybody else's way. »

And all this -- all.thesé facilities —-- these

amenities that these residents were enjoying were

located on a piece of real estate, a single piece of
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real estate. And that piece of real estate was called
C V as in Charlie/Victor -- C V for civic, civic use,

civic lot number number six, CV-6.
And between the ramp and the access to the pier

was a path. It was like a park. You could walk from

‘the parking area that was behind the ramp, where you

put the boats in, to the ramp or along the front of the
property, enjoy the view or go on down to the dock.
And this path didn't stop when you could turn right to

go to the community dock, the path actually went on to

the left.

And when you get to the end of this open area}

this green area on the left hand corner of CV-6, this

‘path connected on to something called the Marshwalk

Path. And the Marshwélk Path would continue on, in
front of the remaining residential properties for a
distance of a half mile, as the crow flies, or two and
a half miles if you weave in and out with the path and
all the inlets. \So the residents enjoyed this.amenify,
an amenity they understood had come with their
neighborhood, until the Fall of 2008.

In the Fall of 2008, the residents learned that
this set of amenities was being sold. It was being
sold to a private entity, a profit making private

entity. On the back of the CV-6, there had been built
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a Creek Club, a venue. And the developer was selling

the venue, which from time to time had been used for

weddings or meetings or whatever else, they were
selling the venue, the Creek Club, and they wefe
selling the docks and the ramp and the parking‘and
eVerything else with it.

l Needless to say, that caused quite a bit of
consternation in thevneighborhood and you'll hear about
some of 1it, and it took a variety of different forms.
Somé of it was. Assembly meetings —-- Assembly is what
the I'On residents call their homeowners association,
the I'OnvAssemblyf So there were Assembly méétings,
homeownérvmeetings and there was various town issﬁes
and what havé you. There was quite a bit of dispute.

| But sik months later on March 25, 2009, the deal
was tefminated and the developer -- and you'see it on
the screen, Exhibit 58 —- wrofe the I'On assembly, gave

them an update for their meéeting that was going to take

place on that day. They said, "the deal is off". Mike

Russo and partners had withdrawn their proposal for the
Creek Club. The homeowners were obviously relieved.

They didn't just say that. They said the I'On

-Company is preparing to deed the community dock to the

Assembly, same exact e-mail, same day March 25, 2009.

The Assembly is going to get the recreational
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facilities.

Unbeknownst to the Assembly at the time, though,
as seen by this March 25th e-mail from Tom Graham, who
you will learn is the majority owner of the I'On
Club -- excuse me ~-- of the I'On Company that owned the
I'On Club -- okay -- the majority owner. He's writing
that he's received a certain clarification from his
attorneys that day and he doesn't see .any .reason to
tranéfer the dock to the homeowners again. But this
e—mail is not shared with the homeowners, it is shared
with who else? Russo, the buyer who has allegedly‘just
cancelled his contact hours earlier. .Negotiapions
start the same day. They tell the Association they're
transferring them the docks.

They go on and continue to negotiate the next
day, March 26th, as will be shown by the e-mails, one
of which is on fhe screen. And by —-- there's several
on tﬁe screen. And by April 8, 2009, as seen in this
e-mail, employee Chad Besenfelder, the manéger of the
I'On Company -- and we'll get into the -- the
entities -- I don't want to throw too much at you fight
in the first couple paragraphs here, we'll get into the
entities in more detail in a minute. But Chad |
Besenfelder is their maﬁager.

He writes to the Grahams on April 8, 2009, that
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the deal is back on. Nobody tells the homeowners.
During this period of time, the homeowners association
and the homeowners and the developers continue dialogue
about this park issue, the transfer, the Creekside Park
that some of the hdmeowners asked about, the dialogue
continues. ‘At no time, the evidence will show, did thé
deveioper ever tell the Assembly or the homeowners that
the deal was back on. —

-Ahd it wasn't, until as evidenced by this August

1, 2009 e-mail on your screen now, that the Assembly

learned that the deal was back on. And they just

~happened to learn it because the closing attorneys, the

evidence will show, called the management company to
ask if any liens were owed or assessménts were owed for
the closing. And the management company cailed the
Assembly and said, by the way, you might want to know,
we just got this call. .We don't know what it'slall
about. And the evidence will show that Mr. Kinney flew
into town té meet with the developer, to try to do
something about this and was unsuccessful.

And, in fact,  four days'after that Auguét 1,
2009 e—mail —-— and we'll show you the Assembly was
still tryiﬁg to negotiate this at the’time not knowing
this was going to happen -- four days after the Auguét

1, 2009ve—mail, on August 5th, 2009, that parcel of
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land and fhe docks and the boat ramp and the parking
were sold by the developer for $1.4 million dollars.
And what I haven't méntiqned to you yet was that
the overflow parking\for this recreational facility was
located up the road, because there wasn't enough

parking on this parcel. The overflow parking was sold

the same day, the same time, the same transaction for,.

I believe, it was approximately $275,000.

To understand how all this>happened, and what --
what does it say here -- and for the community
expectations, oﬁe must go back in time. One must go

back to the founding of I'On. Before we do that, let

me just show you a cduple of pictures of the

facility -- the recreation facility that I was
describing to you.

This is what the residents called the community
dock. And you see the architéctural featﬁre at the end
of that community dock. And the evidencé will show
that a picture similar to that is what was put in the
Impact Assessment, the 1997 Impact Assessment, that‘was
filed with the Town of Mt. Pleasant to get the
ordinance permitting this subdivision to proceed.
Almost identical to what you're seeing right there.

There is the -- that arrow there is showing you

the ramp down to the floating dock, behind here is the
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overflow parking -- excuse me -- the main parking. And
the boat ramp -- we'll see that in another picture -- I
apologize for the darkness of this picture —-- but this

is the other side of the property showing you the boat
ramp. We will get you a better picture later in the
day —-- here's a better picture now -- showing you the

left hand side. And youbsee on the back part of the

'parcel is the Creek Club wedding venue that I mentioned

to you previously.

This is located -- I'On is essentially a
recténguiar piece of property --— and on the screen —-
that sits betwegn Mathis Ferry Road and Hobcaw Creek.
And on the screen -- and the tributafy,‘Shelmore'Creek.
You see Hobcaw Creek at the top right, the tributary
Shelmore Creek comes in up to the left. This is the
top half of that rectangle if you were iooking froﬁ )
Mathis Ferry. And at the very far end, is wheére you'll
find CV-6.

And this is an early drawing of what that parcel
was to look like with its dock. And you can see -- if
my laser will>work here -- you can See off to the left
here, the Marshwalk path that I previously described to
yQu. It runs all the way around the tributary, that's
the path that CV-6 connects to.

And heré‘s the overflow from the air —-- excuse
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me —-- an overshot from the air. There's your main
community dock, your floating dock, the boat ramp and
staging dock, your tributary, Shelmore Creek here.
And, téo, what we'll see in various publications I
refer to as crabbing docks that are on Marshwaik. And
we'll be coming back to those crabbing docks. |

- So to go_back in time, on the screen now is a
1998 document, November 1998, it's called a HUD
Property Report. It's Plaintiff's Exhibit Ne. 1. It's

dated November 3rd, I believe. And that document was

‘filed -- we'll show that in evidence -- was filed with

the United States Government as a disclosure by the
developer, as to what they were going'to do with the
I'0On subdivision. It was filed so that they could then
hand that document out to prospectivé purchasers, and
tell the purchasers what they were going to do in the
subdivision. |

In fact, the document itself, you'll see, was

signed by the developer. It reads "Federal Law

requires that we give you this report prior to you

signing a coﬁtract to purchase this property”. And we
see here, this is signed by Vince Graham. Vince Graham
is Tom Graham's son. I mentioned Tom Graham earlier.
Vince Graham owns about a quarter or 30 percent of a

number of the entities -- the I'On entities that we are
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going to discuss today. He's also the complete owner,
the 100 hundred percent owner of a company called the
I'On Group. o

The I'On Group is a management company that
manages and acts for the other I'On entities. In other
words, the I'On company, T.I.C, the parent company
doesn't feally_ﬁave employées or people —-- employees or
people, it has a management company owned by Vince
Grahém’that carries out all of their work. That
management company employs Chad Besenfelder. And we
will show you some e-mails where it is the I'On Group
and Chad Besenfelder writing on behalf of the I'On
comﬁany,and they are the management company.

But getting back in time of Vince Graham's
signature on the Property Report, this report aé is
apparently required, has a list of amenities. That's
one of the pﬁrposes of the report, is to tell people
what the recreational facilities will be. And we'll
see 1in phase II, there is-a list of amenities. Phase
IT is where CV-6 is, or it's the portion of the
property that was the second phase in I'On.

And in this list of amenities, there was a park,
Creekside Park. -The second one was community dock.

The third one has the sidewalks, paths, such as the

Marshwalk Path and trails, and that was what was




-10

11
12
13
14

15
16
17
18
19
20
21
22
23
24

25

RECORD ON APPEAL 521
85

given -- that was what was put in this Property Report
that was handed to plaintiff, Brad Walbeck, sitting‘
here in the white shirt. He's my client, as is Lea Ann
Adkins next to him, she;s my client. They are
homeowners in I'On{ They both received fhis Propefty_
Report.

Mr. Walbeék received it when he looked at
purchasing a property in November of 19§9. Ms. Adkips
réceived.it, I believe, in eariy 2003. They are my
plaintiffs here, not just individually,-but
derivatively.

.The judge will instruct you on.the law at the

close of the case, but a derivative action, just

generally speaking, is that when a corporation or

association doesn't take some act or action to enforce
rights that it has, a member or a shareholder can make
a demand‘on that corporation, you do this. And 'if the
corporation doesn't do it, then the member or
shareholder can act in that entity's behalf, which is
what Mr. Walbeck and Ms. Adkins have done in this
ﬁatter. fhey have brought suit, not only in their own
behalf, but on behalf of the neighborhood-assdciation
that didn't receive the amenities that they claimed
that they were supposed to get.

" And we'll see here that the developer in this
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Property Report, Plaintiff's Exhibit No. 1, set forth

"we are responsible for the construction of these

recréatidnal facilities. The recreational facilities
listed in ﬁhe above chart" -- the quote on the screen

"shall_upon completion be conveyed" -- conveyed as
in deeded -- "to the I'On Assembly, - Inc. by Quit Claim
Deed free and clear of all monétary liens and
enbumbréncés.at‘no cost to ﬁhe I1'On Assembly or its
members". That's what their report sets forth.

It went on to say "the recreational facilities

listed in the chart above will be available‘for use by
lot ownersiand other members of the Assembly, Inc.,

including the developer, and their respective guests".

. All right. That's who's going to be able to use these
'amenities, the Assembly members, the developer and

their guests. Not the public, not other neighborhoods.

It goes on to say there may be additional
facilities which will be in this néighborhood, which
are>not on this chart, that might be tied into socme
private or member entity that you got to join, but the
amenities in the chart are getting conveyed to your

Assembly and you don't need to join anything else to

enjoy that. And, again, this was signed by Mr. Graham.

And at the back of this report, there was a

receipt, a blank page. And every perspective purchaser




10

11

12
13
14

15

16

17
18
19
20
21

22

23"

24

25

RECORD ON APPEAL 523
87

of I'On in this timeframe who was given this report,
was required to sign this receipt so that everybody
wouid know they had properly gotten the report. And
the receipt itself‘said, we must give you a copy of
this Property Report prior to you signing any contract.

| And we will show -- on the screen now is
Plaintiff's Exhibit‘115—a, which is in evidence,‘is a
list of people wholevreceived the very Property Reéort_
we're talking about.

Well, the developer didn't just make this

irepresentatibn to the perspective purchasers and to the

Federal Government in thé HUD registration, the-
developer made the same répresentations to DHEC and to-
the Army Corps of Engineers, which I'll sometimes refér
to as COE, Cecrps of Engineers.

This, on the screen, was a dock application
cover letter and here's is the Army Corps of Engineer
app;iéation to both the State and the Federal
Government, they made an application to construct six
community docks and these docks would‘be for the\
purpose and for the use of the I'On Assembly members.
And you see here, it's for the private -- all the
docks. All the docks are for the private recreational
use of the residents within the I'On community.

They went on to represent that one significant
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feature of the plan preserves the entire approximately
one half mile of waterfront for community access, again
representing the purpose of the proposed structure was
for the common recreational use of the residents within
the I'On.community.

With this application were 14 sheets of

drawings, a drawing of everything they wanted to do.

Every sheet at the bottom right hand'corner, where you
see the L, said Proposed'Activ;ty Community waterfront
Recreation. |

On the screen now is Plaintiff's Exhibit No. 5,
which is a sheet i believe four of 14 in those 14
sheets I just showed‘you. This is the Plan View of
ﬁock Number One. And you will see that this resembles
the parcel we've been talking about, CV-6. We're going
to highlight some components so you can see them.
We've jgst highlighted for you in red, the areé of the
pavilion, the gazebo, aﬁd the floating dock.

Dock one also —-- the plan for dock one also

included the ramp over here to the right, which had to

be permitted. It also included up here on the right is
an arrow here showing the staging dock, which would be
next to this ramp. And again, it was all_referred to

when talking with the State and Federal Governments as

the plan for dock number one.




10
11
12
13
14
15
16
17
18
.
20
21
22
23
24

25

RECORD ON APPEAL 525
89

In the center of this plan that was submitted to
the State and Federal Governments for permitting, ‘to
get these docks that you ﬁight not have otherwise been
able to get, there was a representatién.as to CV-6.

And you see it on your screen now, HOA, homeowners
aésociation. You'll see that same HOA on other.
amenities on their plans such as the Marshwalk. And
there can't be no dispute about the Marshwalk being HOA
property. |

Well, the COE actually receivea a few
neighborhood objections from other neiéhborhoods to the
propesed dock planh_so they wrote the developer. They
wrote our developer. They'said we have these
objections, what is your response. And to be more
accurate, they wrote our developer's agent,lNewkirk
Environmental, the engineers handling the dock matters.

And they said what is your response to these
objections? 'And, again, the developer wroté back,
repeated his representation, that it is important'to
note that the I'On's master plan does not provide for
individual docks. The six docks requested\by the I'0On
company are for the usé and enjoyment of the I'COn
community and are proposéd in lieu of private docks
along approximately 2600 linear feet of watérfrént.

That representation was then repeated by the COE to the
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public when the COE issued its decision document on
February 28, 2000.

The COE's decision itself says it's important to

note -- and it guoted the representation I just read to

you —-- and it's up on the screen in red again. That's
straight out of the Newkirk Environmental letter.

In fact, you've heard me reference the HUD

ordinance a few minutes ago, the 1997 —- excuse me —--
it says HUD ordinance —-- that's a mistake. It should
- say Town of Mount Pleasant Ordinance. You heard me

reference the 1997 ordinance previously, the Town of

Mount Pleasant received similar representatiqns from
the developer as to the docks andathe parks.

And here is an excerpt on the‘screen now from
the Impact Assessment thaﬁ was filed by the developer
with the téwn to get that ordinénce passed, and hotably

this Impact Assessment was incorporated by reference

intoc the ordinance, giving the authority. So the terms

of the Impact Assessment are part of the ordinance now.
And, again, it represents that the entire
waterfront ié going to have -- the entire comﬁunity is
going to have access to the entire waterfront and that
residents will have access to the waterfront at road
endings and in established parks, similar to -- and it

gave several examples, the 0ld Village in a development
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called New Point, down in Beaufort, that the developers
had previously developed.'

We've already discussed that Mr. Walbeck went to
contract on November‘27,vl999. He -had a copy of this
1998 HUD Property Report before he went to contract.
And his contract éctually had a ' list in it, a list of
amenities. And you will see on the screen now the
paragraph in front of those amenities, it says you
cannot rely on anything except for the below chart and
the Property Reéort in your purchase of this property.

Well, what happens to be in the below chart is

identical to what we saw in the HUD Property Report.
It has the Creekside Park, that would be down there to
get access to those docks. The community dock, then
separately the sidewalk paths and trails in phase II.

Notably, when it is an amenity, it's going to Pe

in two phases, such as the Marshwalk Path,»it’é listed

'in two phases, whereas the community dock is only

listed in phase II. And that will become more relevant
at the case proceeds. \

This contragt with Mr. Walbeck and the I'0On
Company was signed by another I'On ménager that you'll
hear lots about this week, a gentleman named Joe

Barnes; and you see his signature on the contract,

December 7, 1999. Well, obviously unknown to Mr.
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Walbeck at the time, December 7, 1999 -- remember
that's his contract date -- the evidence will show that
prior to that, theAdeveloper had been negotiating with
the neighborhood next door, Olae.Park, to sell Olde
Park -access to the I'0On waterfront. And tﬁat that --
the evidence will show, that negotiation had been
taking plaée for a full year whilé the November '98
Property Reporﬁ waé in_existence, andAwill show thét it
actually -- it actually came to fruition before the
signed agreemeﬁt;

It came -— there was a sigﬁéd agreement, an
informal signed agreement in March of 1999, seven
months before my client got a contract. This is'just
the formalization of the March 1999 agreement.. But at
any rate using this date, obviously unbéknownst to my
client, the 0Olde Park agreemént -— the selling access
to the community dock and to the»ramp, which has been
represented to .State and Federal governments as I've
just shown you as being for the I'On résidents, they
sold it for $450,000, and they got.an acre of land with
it, ‘and they made five moré‘lots between Olde Park and
I'On.

They don't ——.don't let me misleaa you, they
didn't just sell the amenities for $450,000 or access

to the amenities, they also sold some utilities

M
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hook—ﬁps and a few other things, so the two
neighborhood developers could éooperate., And I
meﬁtioned to you that this deai was 1in place prior to
that December contract that I've shown you.

I'm showing you now an Octéber 6, 1999,
memorandum whereby Vince Graham -- excuse me Tom
Graham, the father, is directing his accountant that '
$lOO;OQO of the $450,000 will be usea -— but that
they're getting access to I'On amenities -- will be
used to construct this Creek Creek Club venue on the
back half of Cv-6..

On January 10, 2000, the I'On Company wrote Mr.
Walbeck a congratulations letter. No mention that the
deal was different with the community docks and the
boat ramp, or that.an Olde Pafk deal éVen‘existed or
that the Property Reporf was no longer accufate. No
disclosure.

July 25, 2000, another letter from I'On to Mr.
Walbeck; no disclosure of any of the changes that have
taken place. Mr. Walbeck goes to closing -- actually
buys the property on March 31, 2000. And we can see
here his contract én his deed, on March 31, 2000, was
signed by the same Joseph Barnes who signed the Olde
Park deed déal on Decémber 22, 1999. So Mr. Barnes 1is

at this closing, signing this deed, still no disclosure
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to Mr. Walbeck that there has been a change in the
docks, boat ramp or the Creekside Park.

Ms. Adkins went to contract on February 1, 2003.
She also feceived thé Property Report that'we discussed
earlier.v And at this point, I_want'tQ go back and i
want to fill -- flﬁsh out the Olde Park changes just é
little bit.

And.éo to do that, I'm going to diécusé a
recfeationai casement. And thg Olde Park deal was
going to be that the Olde Park residentélqould access
the —-- what was supposed to be the I'On Assembly
amenities through'the Creek Club. They would have to
buy an ownership in the Creek Club. That would be

revenue for the I'0On Company and the Creek.Club. So

.obviously the aménities would have to bé'in the Creek

Club( ﬁot in the Assembly's name, for the develdper to
make this deal work.

SQ'—~'again, unbeknownst to the homeownérs at
the time or the purchasers, the I'On Company created
something called a recreational easement. I think that
it's also called an agreement to share costs. Now,
they did that on February 9, 2000. Again, this 1is
while Mr. Walbeck is under contract and before he
aétually buys the property.

In this agreement, they have the club owner
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getting an easement -- the Club, you hHave to keep in
mind -- is éwned‘by the‘developer through the I'On
Company. So the developer is going to.get -- through
the Club -- is going to get an eésement to the
Assembly. They're no longer going to get a deed to
those amenities, but -- no longer going to be
"cqnveyed" as the word was used in the Property Report.

- And the -- if you actually read.this easement on
page three, and you got as far as page three; you woﬁld
see the word "perpetual" -- be a perpetual easement.
So even 1f the owners aren't getting title, they'li
have acdess forever, right? Who cares.

Well, if you go£ far enough into this

complicated legal document to get to page eight, you'd

find a paragraph called "term". That's on the screen.

And the term says it's for 30 years. And it can be

cancelled by either side.after 30 years.

Well, this easement became an issue when it was
learned that the docks énd ramps,let cetera,'were being
sold to a third party -- a private money makihg entity.
At the point this easement became an issue, it was nine
years old. It only had 21 years left to go. That's
college age for many of the resident's kids in I'On.

We'll see this easement, as signed by the same

~

Joe Barnes that we saw as signing all the other legal
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documents, so we know he knows all these documents
exist. And it happens to be Mr. Barnes signs not only
on behalf of the club owner, the I'On Club, he‘also
signs this_easement on behalf of the developer, the
I'0On Company, which youill occasionally hearAme refer
to as TIC, The:I'On Company, TIC, the parent company.

Ander. Barnes goeé on to sign, as yoﬁ see in
fherbottom right hand corner, on behalf of the
Assembly. Okay. - He is signing that for alllthree
parties for this eaéement. |

As you can tell at this point in time -- if
you'll pause'for a second on a side for a different
issue —-- Assembly, homeowneré assdciatioﬁ, the evidence
will show, are typically controlled by the developer |
for a certain period of time. And actually, usually
it's through a master deed provision, what have you.
And our master deed is in evidence. And it reads --
I'm going to summarize -- but it basically reads that
the de&eléper has a veté power over this association
until he sells his last lot, or‘the yéar 2018, or
something to that extent.

Now —-- actually by about 2005, transitioning to
2006, there were a lot more homeowners on the Board
and -- and -- but the developer'rétained his control

through this process. And that will become more
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relevant to you as the evidence progresses.
But on the screen now is just a comparison
showing you Mr. Barnes signing both the easement on

February 9th and the Walbeck deed on March 31st, and

the order of those documents.

Well, on the screen now is Plaintiff's Exhibit
No. 11. It's a deed. And y'ail know a deed transfers
property from one entity'or person to another. This is
a deed. This is a deed for CV-6. This is a deed
whereby the I'On Company now, instead of putting these
amenities in the Assembly‘with the word "convey" that
we éaw on the Property Report, is conveying instead to
the I'0On Club which it-gwns, a private profit making
entity. And you can see the deed is agaiﬁ signed by
Joe Barnes, the same gentleman who signed all the other
documents on the 15th day of August, 2000.

Well, that presents a problem. Why? Because
the easement that the Club gave fo the Assembly was
signed on February 1, 2000. Thé Club.didn't own the
property when. they gave the easement. It's out of
chain of title.

June 2005, i'mentioned to you that the
homeowners started participating more in the Bbard of
Directors for the Assembly, and the parties’éxecuted

what's on the screen now as a handover agreement to
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provide for the orderly transition of the amenities
from the deﬁeloper»to the association. And basically
the agreement prbvides that whenever the developer 1is
ready to transfer .an amenity, it will notify the
association. They'll inspect it together. -They'11l
give them information. They'll inspect it together.
And the representatives of I'On Assembly will tell the
developer whether the asset -- the amenity is reédy to
be feéeived, whether it'; ready to tranéfer, whether
it's in_good shape or not, wheﬁher it's in goodArepair.
And if'there's repairs needed, thét the deﬁeloper would
make those repairs.

I believe on the screen now is Plaintiff's

Exhibit 46, I'On facts sheet. They would revise this

fact sheet over time. It provided -- it disclosed the

then prospectiﬁe purchasers and then homeowners that

already owned in the community, that the Dboat landing

and community docks on Hobcaw Creek and Shelmore Creek
are available tg all I'On residents.

You repéatedly will see, in-all of this
documentation by the developer through this time
period, the;e is no mention of an easement. There 1is
no mention of an Olde Park deal_and there's no mention
of the property going to the Club instead of the

Assembly. The evidence will show as far as the
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Assembly knew, those amenities were still being held by
the developer until‘they were ready to transfer them to
the homeowners association, which is why it was such a
surprise in the Fall of 2008 when the developer instead
contracted to sell these amenities to a third party. A
2006 fact sheet, the same representation.

In fact, on the screen now istlaintiff's
Exhibit 201, it's an e-mail where the -- Mr.
Besenfelder, who you've seen before,-the IfOn Company
manager, 1s writing I believe it's the management
company regarding the status of the amenity turnovers.
And as of 2006, they are still saying -- they are still
not saying we're not going tovturn over the dock or the
ramp for the Creekside Park, they are saying a few
areas within these phases, including the boat ramp and
amphitheater, may be kept in the I'On Company's
ownership until easements of use can be detetmined and
documented -- can‘be determined and documented. ..That's
future tense. That's not past tense. ‘That's not
saying, hey, by the way, there's an easement back in
2000, you are not getting it.

Fall of 2007, there's an Assembly meeting that
the I'On Company manager attends on behalf of the

developer, wherein the transfer of the docks and the

boat ramp, et cetera, comes up. And they say'they are
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ready to transfer them. No mention of the easement.
No mention of the prior deed.

They are told by the Assembly Board that we need
to see what condition the docks are in. Please get
with Ward Mundy, and YOu two‘work through it and let us
know when you're ready. 'We'll showAthat hothing
further happened with Mr. Besenfeidér at.that time.

But hefe we have an e-mail on tﬁe screen, Plaintiff's
Exhibit 85, an April.2008_e4mail‘where Mr. Besenfelder,
the developer/ménager, is writing the State of South
Carolina, and he says we are ready to deed tﬁis
community dock and boat ramp'to the homeowners. -And
that is in the second e-mail that is written to
S.C.D.N.R, the Department of National Resources; to
solicit their advice on whether or not they've properly
set up the docké with rules and regulations.

~ I mentioned we would come back to the
rélationéﬁips of the companies before and I've already
revisited that issue once briefly. I'm jgst going to
use this April 2008 e—maii.to iiluétrate the -
relationship of the company. You see that this -- we
are looking at blow-ups frém thé bottom e—maii on

Plaintiff's Exhibit 85. It is from Chad Besenfelder,

_and you can see his e-mail is at the I'On,Group.com.

He is working for the management company.
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He is writing his e-mail on behalf of the I'On
Company —-- so on behalf of I'0On Group and behalf of
I'On Company. Weli, obviously, since we know that
that's now owned by the Club, not the I'On Company,
he's also writing on behalf of the I'0n Club, so we see
how he is writing on behalf of all three entities at
the same_time.

| And that's iﬁportaht for a reason we'll discuss
after we finish the background of this current dispute
in more detail. But it's important because it's one of
the plaintiff's allegations that the entities are
essentially inseparable. They act as one. They don't
maintain legal distinctions and they should be treated
by you as one, but we will return to that issue later.

And, again, here we see a representation by the
I'On Company to Russo that even when this Sepﬁember ——
this Fall 2008 deal first comes up, he says that the_
boat ramp and dock are to remain I'On Company ?roperty
and that the I'On Company. plans to convey the docks and
boat ramp to the HOA. And, again, this is imporfant
not just -- not juét -— this is their intent right now.
We are still supposed to get our docks, even while this
third party sale ié materializing.

But,léok at Mr. Chad Besenfelder's use of the

words ."HOA", the same HOA that you saw on Plaintiff's
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Exhibit Number 5,'which was the representation to the

COE and DHEC as to the ownership of CV-6 when they

applied for those dock permits. September 9, 2008, Mr.

Besenfelder again writes to the potential buyer,

"telling him he's not going to sell the docks, saying

the docks were promised handovers to the homeowners and

>Vince'would like to honor that some day. It can't get

much more clearer than that we would submit to the
jury. .
Well, it's still didn't happen. And as the

evidence will show, the docks eventually became part of

.that deal in the Fall of 2008, Spring of 2009, that —--

on Mérch 25, 2009, the doéks aﬁd ramp became part of
that. The evidence will show you that, so they weren't
transferred yet.

And so what you have on the screen now is
Plaintiff's Exhibit 53, which.is a February 2009
homeowner demand by a homeowner named Catherine
Templeton; a homeowner demand én the Board of
Directors, the recipient up theré is Bruce Kinney.

He's the chairman on the I'On Assembly, the homeowners

‘association board, saYing you have -- here is a copy of

of the Property Report, Plaintiff's Exhibit No. 1,
where they promised us the Creekside Park and the

community dock. You have a duty -- you are on notice,
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we want you to go take steps and procure these
properties for ué. And she spécifically references.the
comﬁunity dock.

And this eventually results in a March 11, 2009
letter from the Board of Directors of the Assembly to
the developer as Plaintiff's Exhibit 56, wherein the
Boafd of Directors --.-and keep in mind( some éecond.
owners -- some people boﬁght in later, didn't see the
'98 Property Report. Some péople bought through
builders and neVer gbt a copy of the report, so some
people in I'On haven't even seenvit. And Mr. Kinney'is
writing to the developer. He's saying we've just
gotten a copy of this '98 HUD Property Report and the
Impact Statement. And, again, the Impact Statement was
incorporated into the Mount Pleasant ordinance. That's
part of the Mt. Pleasant's ordinance.

And saying we wént you to transfer these
amenities and please’ include the Creek Club Déck and -
access to tﬂe dock in that documentation of #his
transfer, making a démand now on the developer. He
went on further to say, the HUD report lists a
Creekside Park as part of the recreational facilities
that were going to be started aﬁd completed at the same
time as the docks. Wouldvyou please let us know if

this park was ever built. And if so, where is it
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located and whether it has been conveyed to the
Assembly; so there is a demand on the.developer.

We already_saw Ekhibit 58 on the screen.
Apparently, the evidence will suggest that that demand
played some role in the termination of that 2008 sale
on March 25, 20009. .But as we saw at the beginnihg of
my opening statement to you, that was a very temporary
coliapse;"It resuhed'within hours. And,.again,
Exhibit 58 that you saw earlier, a representation on
March 25, 2009, that the dock is being transferred to
the Assembly. |

During this, Mr. Ggaham,'Tom Graham, wrote to
their HUD attorney -- their HUD repért attorney —-—

Ms. —; I believe it's Ms. Stubblefield. And he asked
about. the reference to the community dock and the
Creekside Park in the Property Report. And éhe wfote
back ﬁo him, that the original Property Report did‘
refereﬁce the community dock to be located in phase II;
that was to be conveyed to the Assembly. It was there.

But in early 2000, "the decision was made" --
and those.were hef words, not miﬁe —-— "the decision was
made“ to. have the I'On Club owned and grant an
easement.

Well, Mr. Graham apparently thought that that

was a beneficial explanation because he circulated that
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e-mail to many people, including Ms. Adkins and the
Board of Directors. But he went on -- once he got that

clarification, as we saw earlier, he decided it was so

‘benign that he resumed negotiations with Mr. Russo as

seen by this 8:10. p.m. e-mail that night, the same day
they told tﬁe Assembly that they Were about to transfer
the docks, énd_that the deal was off. And you've
already seen a bit of that .

Again, the August 1 is when the Board of
Directors learned this was taking place. And
éventually they would learn that there had been a
contract éxecuted by the parties, the developer, and
the third party purchaser. It was a man named Russo
and his partner, that owned a company called 148
Civitas. So if you hear that entity, those were the

respective buyers.

They entered this contract -- did not -- on June
28th, did not disclose it to —-- June 18th. Did not
‘disclose it to the homeowners or the Assembly. And

within the contract, the seller specifically referenced

the claims of homeowners that are being made in

.connection with the HUD Property Report that I've been

talking to you about for the last 30 minutes. So there
can be no doubt that the developer was fully aware of

the base -- those claims and the basis for those claims
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at the time they signed the contract to sell to a third
party, because they included it in tﬁe contract to sell
to a third .party.

And on the screen now is Plaintiff's Exhibit
143, which is the December 15, 2009, letter from the
developer to HUD withdrawing the Property Report,
withdrawing themselves from the-Federal regiétrétion.
Now, I Will tell you there héve two two amendments to

the Property Report/ which we will talk about in a

moment, but it wasn't until 2009 that they withdrew

their registration completely, and that was.done by Mr.
Vince Graham.

And to this déy -- or at least-as of the end of
last year) the last time we downloadednpléintiff's
Exhibit -- of slide 94 from the internet -- if you go
to the I'0On developef website, you will see the |
homeowner's access —-—- the Assembly's access --
unfettered access, unfettered use of the docks and the
boating facilities without any mention of an easement,
without any mention that in 2000 they wére conveyed to
the.I'On Club instead of the Assembly.

The homeowners have brought a number of claims
related to this transaction/ fdr lack of a better word,
the series of transactions. They brought them to court

and they're bringing them to you to resolve. And when
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I say "the homeowners", it's my two clients and then
derivatively on behalf of the Assembly, a homeowner
membership.

The claims includé a claim under the Interstate

‘Land Sales Act, which is the Federal statute that that

Property Report was fiied under, Plaintiff's Exhibit
No. 1. And that Act, the judge will bé the one to
instrﬁct you on the law at the end of the -case, I'm not
doing Ehat. I'm just giying you an overview. That Act
provides certain remedies. And the homeowners are
bringing a claim under that Act.

They are’also bringing a claim for breach of
contract. The Walbeck contract specifically réferenced
the HUD report,in tﬁose amendments and they were not
provided. People who weren't a party to the Walbeck
contract; such as the Assembly, blaintiffs assert were
a third party beneficiary of fhat éontract. -They were
suppoéed to receive those amenities, theyldidn't. So
it's a breach of contract both as to the contracting
party and the Assembly, who was to benefit from it.

They've brbught claims for breach of fiduciary
duty.- It's Plainti%f's allegation that a developer
owes a fiduciary duty, the -- one of the highest duties
we believe known to the development that he cfeates, a

duty to act fairly, truthfully, with full disclosure,
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and héve an arms length transaction the entire way..
| And an example that will give rise to that
fiduciary duty might be that easement you saw, where
the same person signed on behalf of all three entities,
including the Assembly, Mr. Barnes. We believe that
when somebody acts dn behalf of more‘than one ehtiﬁy,
he owes a duty in.fairness and fuli disclosure t§ all
the entitieé, juSt aé the developer owes a duty to the
devélopment, to deliver the ameﬁitiés that he pfomised.
We've brought a cause of action for negligent

misrepresentation that you've represented something to

us that wasn't true. And you may not have done it
purposely, but you did it all the same. It was a
material representation. It was wrong. We relied upon

it and we've beeﬁ damaged by 1it.

We've also brought a cause of action for fraud,
which says you knew - yoﬁ knew it was wrong at the
time you made it. And as you can see from the- Olde
Park transaction, at the time the representations were

being made to Mr. Walbeck, they were no longer true.

‘And Mr. Barnes, who was signing every contract, knew

they were no longer true.

And we've brought a claim, as I referenced
briefiy earlier, that these entities, these

corporations and LLCs, should be amalgamated; that
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they, in fact, act as one. They don't deserve
formalities. They are interchangeable. They represent
themselves essentially as the I'On Company to the
public or I'On, and that the jury should treat them as
one.

We've also brought a claimiwhereby we are
reques£ing‘that the jﬁry make a finding -- make a
finding that the plaintiffs have proved,-with ciear and
convincing evidénce, that the defeﬁdants acted with
gross ﬁegligence or gross disregard for the rights of
others, and that their conduct was willful and wanton,
and that 1is just a claim for a finding that that is
what we have proven.

And we've brought several other claims, but that
that will overlap, and the judge will instruct the jury
as to the law governing those claims at the end of the
case. |

~

'And before we came to you today, the case has

been pending for a few years or more, we conducted:

something called discovery and -- where each side asks
the other side some questioﬁs, and you ask them to
produce documents and we produce documents. And
through discovery, we were able to learn what the
defendant's defenses are to the case. I just want to

spend a quick moment addressing several of thbse
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defenses.
The first and primary defense is we gave you a
dock. See those crab docks -- in fact, we gave you

two. - There you have it. You got two crab docks.. All-

,the7Property Report says is community dock. This

satisfies their obligation. We'll show you, through
the evidence, that the feference to community dock was
always to the maiﬂ dock in all the documents, and that
this just is not what was.represented.

We'll also show yoﬁ that the exact timé that the

defendants were representing in the Property Report

that the community dock would be conveyed to the

Assembly, thét they were representing to Olde Park
exactiy what the community dock was. AndAthis is in a.
December 1998 letter, Plaintiff's Exhibit 189, whefe
they're négotiating the use of the community dock and
the boat ramp, and they told Olde Park exactly where
the dock is.’ |

And they indicated that tﬁe Creek Club, that
venue, woﬁld be loéated on our waterfront park,
fronting Hobcaw Creek. And there —-- right theré is
your Creekside Park. The same time period as the
representafipn in the statement. And this
representation is confirmed back by Olde Park in

February of 1999. :
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It goes on to say, they are about to apply'for

the permits for the community dock facility and the

renovation of the boat ramp along Hobcaw Creek. It
doesn't say tributary. It doesn't say Shelmore Creek.
It says Hobcaw Creek. These facilities will belong to

the I'0n Assembly.

‘Another defense that the'defendahts havevis that
something that -- something that lawyers call the
statute of limitations. In layperson's terms,
basically they are saying you waited too long.to bring
a suit. You should have known when we recorded that
easement, that we weren't going to do what we said we
did. You should’have sued us back then.

Well, first of all, the plaintiffs will show

‘through evidence and testimony that_the recreational

facilities had all appearances‘of being community
facilities until they learned of the éale in 2009 --
excuse mé -— late 2008. So thererwés no reasoﬁ for
them to be concerned, no reason for them to go looking
in courthouse records to see if somebody had deeded
something to somebody else that they weren't awafe of.

So they're -- we're going to show you that the

true dispute actually - truly arose in late 2008. And

then by March 2009, when they said they are going to

transfer the amenities to us anyway, why would you sue?
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There's no purpose in suing. And plaintiffs brought
the suit in late 20i0, sb we're within what'some might
suggest is the usual statute of limitation, which would.
be three years.

But plaintiffs will also ghow you that these
documents, many of the documents that we are tékihg

about, that we are here about, these documents are

.sealed instruments. And on the screen now-1is the last

page of the Walbeck‘contract, And blown up is the
yellbw portion -of the Walbeck contract. And it says in
wiﬁnesé whereof, the parties have set their hands in
seals. There's the word "seals" -- to be effective the
date of execution by seller below.

And you go down that contract again, next to the
purchaéer's signétufe, it again éays "signed, sealed
and- delivered" in tﬁe presence of'—— so you see the
second sealing.

And the third sealing is next fo the I'On
Company, where it says "signed, sealed”. And the -
plaintiffs believe that the apﬁrbpriate statute of
limitations that the judge will charge at the close of
the case, if shé/so chooses, for a sealed instrument is
20 years, so it is not-a defense.

Would you take me back to the damage slide

please.
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THE COURT: Let me pull y'all up real quick.
(The followiné'sidé bar was reported.)

THE COURT: We are way into the argument.v We are
outside of an opening statement at thisvpoint, so just
keep it within those parameters. And I'm going td give
you fair_leeway, but -- |

MR. LUCEY: I'm going to close up.

THE COURT: Okay.

(End of side bar.)

MR. LdCEY: -The damage slide, please. The
Assembly and my clients, the plaintiffs, have taken
steps to minimize their daﬁage, to recléim the asset
for their community. They have nbw purchased the Creek
Club back_from that third party. They've purchased the
docks. They purchased back the Creekside Park, the
ramp, parking and the overflow parking. They paid a
half million dollars in cash.

fhey gave the seller a 20 year free‘lease to run
his wedding venue. They gave the seller two fiVe'year

options to extend that lease into 30 years. And for

the homeowners Assembly to bdy that option out from the

tenant will cost them a half million dollars each —-—

each of the options. It will cost them a $1 million

~dollars to keep this lease to only 20 years. They

also, as part of this deal, they get the overflow
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parking back in 20 years.

There's various other terms in there, you'll
hear evidence there has been a conflict between the
community and the operator of the venue regarding
weddings and disturbances and parties aﬁd'what have
you. There's other provisions in heré‘to limit that;
but that the venue operator can actually block the

homeoWners from the docks for a ceftain fee for 30

minutes during weddings, so kind of a quid pro guo on

-— 1f you force usloff our docks, they simply pay us
the money.

And this is -- this is what the Assembly and my

clients have had to do to recoupe this asset, these

"amenities that were transferred to a third party. And

we are going to put evidence on during the case as to
what the wvalue of that 20 Year free lease is, and what
the value is of that deed -- the homeowhers need to be
awarded to make them whole from this transaction? And
I can tell you the value of just those damages is ﬁore

than several million dollars.

. At the close of the case, if.the plaintiffs have -

proven their case, if my homeowners have proven their
case, they are going to ask you for two things: They
are going to ask you'to award them the full amount of

their damage, every penny. And you'll hear -- I'm
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running out of time, you'll hear more about plaintiff's
damages during the case, but that's What théy are going
to ask you for, the very full amounf of the damage they
present you with.

And they are going to ask you for a second
thing. They are going to ask ybu for a finding that
thebdeveloper acted with wanton disregard of their
rights, with gross negiigence, that their conduct was
willful and wanton. Thank you.

THE COURT; Thank you, sir. Okay. Ladies and
gentlemen, we're going to take about a 10 minute break
so we can get this slide show set up for the next -one,
before you hear the opening statemenﬁ_of the
defendants. So I'm going to ask you to retufn to your
jury room. Please don't discuss anything ébout the
case yet as you have not heard all of the evidence.
Thank you. |

And if anybédy needs to take a break, a stretch
break, we'll take about a 1Q minute break. Okay.

Thahk you. | -

(WHEREUPON, the jury leaves the courtroom at
11:00 a.m; and a brief recess was taken.)

THE COURT: All right. I think jurors are about

.ready. We have everybody back in place that needs to

be here. All right. Whenever they are ready. Thank
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you.
(WHEREUPON, the jury enters the courtroom at
approximately 11:14 a.m.)

THE COURT: All right, sir. Ladies and gentlemen,

thank you for your patience. And. we are ready for the
closing argument of the defendant -- I'm sorry -- the
opening statement. I had to bring the iawyers up to

remind them that they weren't allowed to argue. They

should savé that fof closing, so that's 'still on my

mind. I apologize.

And folks, just~b?"0rder of the chief jus£ice,
unless you ére working on the case, cell devices are
nﬁﬁ pérmitted in courtrdoms. And I dén;t éven_know
that y'all are really allowed to have them, but they
don't bothér me when ybu usé them for your Qﬁn work on
the case. But if you're here in the gallery, you need
to put it away. Okay. Thank you. Mr..Duffy, I
apoclogize.

‘MR. DUFFY: Thénk you, Your Honor. May it please
the court?

THE COURT: Yes, sir.

MR. DUFFY: Ladies and geﬁtlemen, you are going to
have a tough dﬁty this week, but it's going to boil
down to some pretty simple questions. It's geing to be

a tough duty because you are going to listen to
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evidence be pfesented'over a period that, as you heard

.at the start, from the mid 90s all the way through the

recent events.

It is going to be a tough duty because you're
going to have to listen to this evidence and unpack
what is being woven together. I think when you do
that, the evidence 1is going't; show you that;most of
the claims here aren't even worthy of your
consideration. They are not.

There's one ciaim’that we would_tell you is

worthy of your conversation, and we intend to show you

the evidence of why you should tell the plaintiffs "no"

on that claim, too. I think what you'll see, when all

the évidence is in from both the plaintiff's side and
the defgndant's side, is they are using the one claim
to get their foot in the doof, then they try to grab

everything they see.

Let me —-- in the openiné?'of course, I want to
give you an outline of this evidence, but first éince
we're sitting so far away, let me introduce who is on
our side of the case here. You heard a lot about Mr.
Tom Graham, who is sitting right here. Please stand
up, Tom, so they can see you.

Tom Graham is iﬁvolved in the I'On developmeht.

He and his son, Vince, are the main players. Tom was
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more in the background helping get things going, and
then took over bésicallyrrunning the I'On Club, which
you'll %ear a lot about.

Then we have Vincé Graham. You can have a seat,
Tom. Vince. -Vince is, for all intensive.purposes,.the
man behind I'On. .I'On is unique. It is different. It

is Vince's vision. 1It's a product of Vince's vision.

"And -- you can sit down.

Vince's first sale was'on his father,-that this
-- what's called moré of ‘a traditional walking
neighborhood'is what it's referred to, and it's since
becoﬁe khown as new urbanism, and Vinée was really one
of the forefront of that and has been recdgnized for
that. And you'll learn more>about the concept of I'On
and~why things were a little bit different and are
different there, andvintentionally SO. .

The compahies you heard about from opposing
counsel, the I'On Company, it is the developer. It is
-— 1t bought the property. It developed thé property
and it sbld the property. And the I'On Club is also a
defendant. /

The I'On Club is, as you'll learn, a separate

entity, running a private business, including the swim

-and tennis facility and the clubhouse event facility,

and the boating facilities that were associated with
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it, owned by the I'On Club from the start and run as a
private entity from the start.

Now, talkihg a little bit more about what is
I'0on and what is -- I think you need a little bit -- it
helps to have a little bit of eontext to figurerut
what they -- we're talking about what the plans were
and whéﬁ eheyeultimately delivered.

Now, the —e_I mentioned to you that -- well,

first of all, let me make sure everybody understands

>where it is. It's --— I think many people have been

there, but it's over the Ravenel Bridge, and off to the
left at -- in Mount Pleasant off of Mathis Ferry Road.

And it was developed at.the beginning, as you
heard opposing counsel say, 1t started in 1995 with the
idee of trying to get this new concept -- it's really
not new. They will tell you it was sort of a pre World
War II type of development where this concept of a
traditional walking neighborhood means -- it's net what
certainly I've been more familiar with as e -— as a
suburban development where you have houses, maybe you
have one cemmunity pool or something, this was designed
to create a community.

You have -- you cah walk to parks from every -=

every house is a few minutes from the park. There are,

you know, smaller streets and bigger sidewalks. The




10
11
12
‘13
14
15
16
17
18
19

20

21

22
23
24

25

RECORD ON APPEAL 556
120

houses are closer together. It encourages -- 1it's
designed about pecople being social énimals and being
together and it encourages that-actiQity.

Now, another thing is different when you're
creatiﬁg this sort of a community, as you set up spots
for commercial spaces. You design -- you reserve spdts
for commercial enterpr;ses.' You haVe the restaurants
out there, there's shops out there. And you have
what's called -- what is pretty unique -- called civic
lots, designed for civic uses. |

Now, civic lots, very important, does not mean
owned by the‘homeowners association. You'll learn more -
-— you'll see more about civic lots. But exéhples‘of'
the civic lots are tﬁe swim and tennis facility; the
Creek Club'Clubhousé, civic lot 6 that you;re going to
be heéring a lot about.

Churches on civic lots, a schqol on the civic
lot. And then you sort of get the‘concept.of,_okay, we
are building reaily a little town to be here. A civic
lot is not designed to be owned by the homeowhers
association, and everybody out there knows that.

~So the I'On Club develops its club with the swim
and tennis facility and the boating facilities. And
you'll hear -- you saw pictures of those. You have

at -- at the Creek Club, where they run the clubhouse,
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had an.event facility from the start. You have
meetings there. You have Mt. Pleasant Cotillion hosted
out there and you have wedding events out there. It's

been that way from the start. 2001 is when they gét a
certificate of occupancy aﬁd started using it, so
that's the way the club has been operated.

| Now, they built -- they -- tﬁey developed that
civic lot to enhénée>the club value as weil, and to

have it more of an amenity for the neighborhood, so

that you have parking down there for the boat use. .You
have -- it's a parking lot. -There's a staging dock.
There's a boat ramp.' All of these things became part

of the club, developed by the club,'as part of CV¥6.
Now, just because it's an amenity, again,

doesn't mean it's owned by the homeowners association.

It's there, like a golf club -- a golf course, you
know, neighborhood -- people like to live in golf
course neighborhoods, it's valuable, It -- but that

doesn't mean everybody is a member of the club and they

certainly don't own the 19th hole. But in any event,
that's —- that's sort of giving you some background of
the club.

And there's another concept thaﬁ is at play in
I'On that was a little forward thinking as well, it's

called linear parks. Now, you are going to hear a lot
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about the Marshwalk, which is a linear park} And it's
designed that way from the start, which the evidence
will show you. But people don‘t like the idea of
calling that a park now because they want civic lot 6
to be the Creekside'Park. So, the lineaf park 1is’
andther concept. It's a little unique, where you will
see it was designed that way frqm thé beginning. Okay.

.Now, in thi§ niée -— you know —-- the WAy things
developed, what caused this great unpleasantness?
Theré was a trigger. And the trigger»was‘the I'0On
Club, who.has ownéd and ruh this property as private
from the start, was going to sell civic lot 6 to an
event facility, event company, that primarily was
ruhning weddings. And there had been weddings —-
rental weddings in the élubhouse all along. And this
new owner 148 Civitas, through a man named Mike

Russo -- who, by the way, lives in I'0On, has other

businesses in I'On, was going to be running the event

facility on civic lot 6.

,'Aﬁd what happened was, the start of the
unpléasaﬁtness here, was a lawyer/neighbor of thé Creek
Club, who didn't liké all of the events going on theré,
decided with a group of other people, ihcluding Ms.
Adkins, let's challenge the zoning, the.civic use.

This is more commercial. Let's go see if this 1is
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proper, if we can keep this from happening. Because if
we get it called -- if we get the Mount Pleasant -Board
of Zoning Appeals to say this is -- that this use for

weddings is really commercial aﬁd not civic, nobody is
goipg to want to bﬁy it. And you'll see -- the
evidence will show you, that waé the first effort to
get civic lot 6 for free, for free, to the homeowners
aséociétibn. |

Now, that didn't work. They lost. And you'll:
see how two resident lawyers ahd twoupeople who have
been fighting that concept and idea éf I'0On before they
Bfoke ground -- including Ms:. Adkins -— been fighting>
thém throughout, ﬁhey had to plan to find somebody who
got this 1998 Property Report, to try to bring suit.
That is the start.  That's where we are. It's a
manufactured lawsuit.

Now, that's -- that's what got us here. And
what I want to talk about is the one claim I do tell
you thatfs worth you considering, and that is the
reference -- let me step back about the Property Report
as well.

The Property Report was issued, as you Saw, in
November of 1998. For a little context, if you will,
it applied to civic -- it applied to phase II, which

I'On Company didn't even own yet. This -- this 1998
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Property Report is what they determined needed to do to
satisfy this federal law of basic disclosure for the
neighborhood at that time..

Now, in —— I believe it's April of 2000, they
amended the Property‘Report when their plans developed,
when they got things going. They bought the property.
Ihey were doing things and so they could put more in
this Property Report, which promised what was going to
happen.

But in 1998, they.didn't own fhe property. Théy
didn't have things permitted and ;o their
representatiohs were a basic outline. That's what the,
pﬁrpose, you'll éee, by the.Property Report, that's
what the purpose is.

Now going from there, the one issué that I think
is worth you considering 1is what did the reference to a‘
quote "community dock";: what did that.mean in the 1998
Property Report. Now, that page 21 of ﬁhis Properfy
Report wasbhanded to people when they were interested
or buying property.

The table on-pége 21 is not the only part that
addresses recreational facilities. I enéourage you to
look at the next two pageé. Page 22 says "these
recreational facilities we are talking about, are being

conveyed to you upon completioﬂ;of construction" -- so
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that's key with the timing.  It's -— you are supposed
to get what we -- what we are telling you, you are
going to get, you are going to get when we are finished
with it.

The next page tells them, by the way, in big
capital letters, "thefe‘will be private things out ’
here, private clubs and all tﬁat, so i1f you're féally
worried about.any amenities, other than the things.
listed here, if yéu are worried about anything having
access to, just know you might not". And that's the
bésic disclosure, the basic outline, consistént with
the whole civic idea, the civic lofg civic usés.

So the question is, does the 1998 Pfoperty
Report feference to community dock, does that mean the
deck that ;— of many -- that was ultimately built in
2000, after they got it permitted, after they got it —--
bought the property, which they didn't have in 1998, or
did it meanAé general basic outline of you're going to
have a community dock. And there were two community
docks in phase II built and deeded,bver to the
homeowners association.

Now, the other claims.are based on the
definition of the Creekside Park -- and we touched on
this some ~-- but as I'll show you, it was a reverse

engineered manufactured claim to get CV-6 for free.
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And the evidence will make that clear. And nobody

thought this Creekside Park -- nobody who saw this

Property Report thought this Creekside Park was civic

lot 6, éertainly not the plaintiffs..

Now, T would like to look through. some of the
exhibits with.you, ?ou'll see this, this is Defendant's
Exhibit 22 -- ££e,pléintiffs have it as well -- the

developer, I'On Company, date of report, November.B,

1998. Here is the chart. Page 21, here are two’

references. And just for context, I mean, look —-—- 1look

what's done at this point, as I was tellingiyou. They
don't even owﬁ the propertyy, no financial assurance of
cbmpletion. This is a basic outline and basic plan.
. , . : A

‘This will give you -- as I tried to earlier,
just to givé you some orientation if yoﬁ're not
fémiliar 4f you're at the Ravenel Bridge coming over,
left on Mathis Ferry, and then you come in here. . When
we're looking at thingé, an easy sort of advantage
points or focaiApoints are these two lakes, the east
lake and_Ehe west lake ——‘right there_—f to help
identify things as we are looking through.

But this.is what it looked like in 1998 when the

Property-Report was issued. A few houses-in phase I

are being developed here. Now, the property we are

~talking about is way over here. It hadn't even been
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purchased yet, to give you a little.context what is
promised in the 1998 Property Report. Here is the
point that they'tell you in the Property Report, we
don't own the property yet. |

Now, hefe's what ultimately —-- this isn't
exactly right as meritioned, there are a few things that
have been developed differently, but this Will'give you.
an idea of ﬁow things developed. Again, there are an
east lake and west lake. And you'll see these yellow
things are the commercial spaces that were planned at
the time, civic lot here. This is what they refer to
as the overflow parking lot -- which by the way, is
anothef thing I'm telling you they're reaching in to
try to.grab. I'l1l be anxious to see the evidence that
shows a promise for the civic lot 5.‘ And heré is civic

lot 6 down here, with a reference to the pre-club.

And there's a dock there. This is going out on
—- there is a dock there. And thefe is the other two
docks that we were referring to. ©Now, this dock got
built as well -- not in phase II -- and deeded over.

Okay. Here are fhe docks, Shelmore Creek docks.

Now, we can argue about if it's high tide or low tide,

you see this is mid tide basically. We have a picture

of both high tide and low tide, so you have an idea of

what's out here. It's about mid tide. There's the
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Water line. This is -- I'11 call it Shelmore Creek I.

‘We have a plan where it's shown as dock two and this is

dock three. And we have othef bictures of them, and
you'll see. Here's what they'look like. There they
are. | | |

Okay, now this Defendant's Exhibit 4 is an
important oné. You'll see the date, this is 1997,
before the Property Report. Hefe's what they are
thinking, - a lot of docks. They are thinking a lot of
docks. Do they promise a lot of docks in the '98
report; no. lThey have plans for things, visions for .
things, that is distinct from what you put in this
outline of a -—— a basic cutline of the neighborhood
that you put in the Propefty Report. Here 1is the
community dock number one. That is the Creek Club
dock.

Now, this ié a good examplelof how things
change. It didn't get bﬁilt_the way it's designed.. It
didn't.get pérmitted that way. And you know what else,
a whole another one got built when the boating
facilities ~-- when they.decided they were going to
develop the boating facilities. | |

The‘staging dock is off here to the side; And
the ramp is there and the parking is theré. ane of

that is represented at this point. And it sure isn't




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RECORD ON APPEAL 565
129

talked about in thé '98 report. But these are plans at
the time, which obviously changed as you buy the
property, get'things permitted and developed.

Here is community dock two. Here ‘is community

dock three. I showed you dock four that got conveyed

fhat wasn't part of phase II, but these two got

convéyed as part'of phase II. And here 1is five and
six, another reason why plans and\visions,weren't put
info a Property‘Report that ﬁromises»conveyance.

Plans and visions for five and six, guess what,
they didn't build them and that's okay. They thought
abéut it in '97, that maybe they would build these, but

they decided that wasn't a good use of how they were

going ~-- the development of the property there, the

land or of giving notice to the Assembly when they
didn't -- they weren't sure it would be given much use.
In any. event, they changed their plans and that's okay.

"This is -- this involves what you. are thinking,

what your plans are, what your vision is, not what

you're promising. Now, here is an example -- here is a
-view of what's there. There are the boating
facilities. You see the parking lot here. You see the

J

staging dock. Here is the big Creek Club doék. Here
is the Creek Club itself. And you can follow the

Marshwalk that you saw earlier. And there are the
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other two community dogks.

There's a reference to the easement. There's no
hidden easement. It's here, a public record. Here we
afe. We're getting access by that easement.

Now, this is the big Creek Club dock for the
béating ﬁacilities. It's certainly nice -- you know,

they mehtibnéd they were going to have a dock‘there and
they sure did. They did.a good job. ‘They'didn't
mention thé dock there in the '98 report, they
mentiohed it in other things that didn't promise
owneréhip, but they promised -- or represented they
were going to have boating'facilities once they had
made thoée plans and cémmitted to those plans.

Now, here is -- the man -- geﬁtleman here is
sitting on the staging dock. 'Here-ié the(boat ramp,'
paft of the boating facilities. And here is the Creek
Club building. None of this, of coursé, is on the '98
Property Report, but as part of CV-6. And here is the
staging dock. This is a better picture of 1it.

So, again, the point is having a plan or

_envisioning something is very different from the key to

the plaintiff's case, which is, hey, I got this
Property Report in 19 -- or from 1998, and it promised
these particular parcels. It didn't.

Now, what they're trying to do is weave together
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plans and visions for these things to say this must
have been what you meant. And by the way, they say
then that means we relied on it. So this -- as far as

what they~meant, it is obvious they had more detailed
plans, a bigger vision.- Did they envision that the
homeoWners were going to own these things»down here?

At one point, yes, along with the othervdocks that they
were télking about. Did they envision.that the
homeowners would own a lot of other things? Yes, an
amphitheater. The big Eastléke and the parks around
there;-sure, they deeded all of that over.

And then there are things that they didn't deed
over, and that's fine. Those are the plans developing,
the vision of what is going to be there. The I'On Club
developed to have —-- they décided to do more, build the
boating facility( not just have one dock down theré,
they have the boating facility. And what they.did’was
they gave access to the boating facility through the --
hot.just through the club, théy gave‘access’to everyone
for the boating facilities. And we'll argue about what
the access was and how long it was going to be and that
type of thing, and you'll heér‘plenty of argument abopt
that.

But here we.are again, the '98 Property Report.

Here is a reference to Creekside Park thét's being
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challenged. And this, by the way, is the third page
here in line where I was telling you that screamed out

at'everybody, look, there's going to be some stuff in

"here that's private, so if you are worried about that,

you ought to think twice about'buying it here.
Now, that's -- you know, I wanted to talk with

you a little bit more about this claim for reverse

engineered‘in Creekside Park to mean civic lot 6. Here

is Maréhwalk, that is the Creekside Park.

Now, the notion of the Marshwalk is the
Creekside Park is challenged for a lot of reasons.
They say, oh, no, you juét came up with tﬁat. This
really isn't a park. And/that's - it gets into the
linear pérk discussion. And then they say, you can't
call this Creekside because it's not on the deepest
water.

Well, here is fhe Creekside Park, the Marshwalk.‘
And it goes along as —-- as we saw from the aerial view.
And here are the docksvthat lead out.there. But this
is -- i\think.an important picture to get the concept.
This part of the park, of the Marshwalk, is owned by
the homeowners associations, all the way around.

So what that means 1is these peqple who buy marsh
front and créek front, they can't‘build docks out here,

they can't close this off to people. This is -owned by
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the homeowners. And that's pretty‘unique in today's
development. It is owned by the homeowners. And
thefe, again, you see the trace of it aloﬁg the tree
lines. |

-Now, if that's not enough to show you that
that's the Creekside Park -- and fhat they got
Creekside Park ——.thé,only other reference to anything
on -- in writing'that says Creekside Park, other than
the Property Report, is here. Let's look at
Defendant's Exhibit 3, it is important. There are
several of these in Defendant's Exhibit 3, but these
are drawings along —-- you know, the development scope
hgs a whole lot of plats and drawings and plans. Weli,
here it is -- and you'll see various dates for these -
references in Creekside Park.

Well, their argument is( well, that wasn't 1998.

Well, there's -- there's nothing saying that Creekside

Park is anywhere else at this point. Here it is,

Creekside Park.

| Now, in this —- here we go. This is 1997 -—
this is the 1997, '98 time frame. I'll give you ank
idea that linear parks were planned from the beginning.
The suggestion by the plaintiffs was this is a -- you
know, made up response to try to —-- to try to tell us

that Creekside Park is already there; it's not really a
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park, it's a path. It's a trail.
Linear parks, from the very beginning of I1'On,
they were talking about linear parks -- are often

thought of as paths and parkways. That's the concept I

was telling you. They're a little —-- a little in front

of, and people don't -- people don't like it now and

they want Creekside Park to mean somethihg different.

But from the very start, that's what this was. And it,

in fact, réferences the very Marshwalk in the
advertisemeht.

Now,_és I mehtioned, this is an effort --. when
the sale was taking place for a group of people who
wanted to challenge that,‘to come up with -- with some
claims. - Now, you know, the timing of it is key, which
you'll see a little bit later. But this is Ms. Adkins'
letter in March of 2009 to the lawyer for fhe
homeowners association, to the lawyer for the Aséembly.

And it says, hey, there's this Property Report I
was given, and it mentions Creekside Park and commuhity
dock; And if what I just'showed yéu wasn't enough to
show you that the Mafshwalk is the Creekside Park,-fhis
is all yoﬁ need to know what it's not. That 1is not
civic lot 6 and it's not -- that that is Qot'referenced

in the Property Report and that nobody relied on the

fact that it was.
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Ms. Adkins, to define what exactly the community
dock and Creekside Park are, reqgquires exam;ning the
Impact Assessment. Plain and simple, it's not in the
1998 report. I'm digging up other things, whiéh she}il
tell you she never saw before she bbught.her property.
Mr. Walbeck didn't see it for another decade after he
brought his property. But, hey, if I look in this
other stuff, I say community dock and Creekside Park
mean what I want it to mean now.

In fact, this analysis -- this investigation to
try to get the definition of Creekside Park, this --
you know, through the other documents and other

references, gives'reason to believe that the current

parcel of land, civic site 6, location of the Créek

Club is actually the Creekside Park. These things --
these other documents give reason to believe. You know
what doesn't, the 1998 Property Report that's the’basis
of the claim.

And Jjust as an aside, here is Ms.. Adkins'
contract. By the way, you'll see up here, she bought
in phase VvV, which the Property Report doesn't apply to.

She'bought it in 2003. The Property Report was —-- they

stopped handing out all Property Reports at the end of

2001. Y'all can judge her credibility for yourself

whether this was given to Ms. Adkins when she purchased
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her property.

Phase V, by this time here's another point of
reason not to rely on it, the Interstate Land Sales Act
Property Report. Guess what? This cénfract says, hey,

we're exempt from the Interstate Land Sales Act. We're

‘not giving out the repdrts anymore, but here are the

diéclosures we have to make.

Well, this list, I submit to you, shows you what
the Property Report is designed to.inform people about.
This is what the Act is trying to'offer purchasefs.as
disclosures; to say, hey,'this isn't swémp land in
Florida. . That's the purpose of it, a basic outline.

Look, it's iocated in the town‘and has minimum
standards. It's_mef the codes and étahdards. It's met
the code by the Town. Hey, it has potable water and
sewage. These are the -- these aré the outline
represeﬁtations being made in the Property Report.
Thatfs.its purpose, not disclosing all your plans or
promises to get everything you thought of at that time.

We are going to give you a deed at the closing,
you'll get an insurance binder. And,.hey, we're
telling you'here,-this isn't direct mail'dr offering
you a trip or a dinner to éome look at 1it. It's not
swamp land in Florida. That's the InterstatevLand

Sales Act Report.
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But in any in event, just like everyone has
bought real property knows, it's always in writing if
you are going to have something that was in every I'On

contract that says, look, I'm not relying on what

"anybody told me, I'm buying what's in the paper.

There's Ms. Adkins initialing it. And on the next
page, it's even specific as to the subdivision
improvements and amenities. ‘Hey, only what's in this
agreement, not what anybody told me.

Now, Mr._Wélbeck has the reference that you saw
to the Property Report facility -- the recreational
facilities there; Ms. Adkins doésn‘t. It specifically
excludes anything like that. So, in any event, if the
idea that Ms. Adkins couldn't tell by looking at the
Property Report, whenever she got it, what the
Creekside Park was or what the community dock was, the
answer'comes from thé Aséembly's own lawyer writing

back to Ms. Adkins at the time.

There's the letterhead. "I appreciate your
interest. I'm giving you.the opinions of the Assémbly
Board. Insofar as a pending sale of the Creek Club,

Cv-6, it's the'undérstanding of the Board that the sale
will not include items which were intended to be or are
the property of the Assembly. It's not ours, thank

you. It's not ours."
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Now, what they;re going to say 1is, well, we
thought the docks were going to be handed over. And
that's fine, we'll argue about the docks. But as far
as civic lot 6, right here, the lawyer who looked at
it, writes her back says -- that's not ours énd wasn't
intended fo be ours.

' Now, what I want to do is talk a little bi£ with
you about the civic lots.thét I have told you about.
And these are the things that are qu'the behefit of
the community, because you'have these-things, but'not
for the community ownership. This is part oﬁ the swim
and tennis facility. There are more tennis courts

here. Here is swimming pools. ~And another example of

the civic lot is this -- is what was sold to the people

who were developing and built the EastACooper
Montessori_School, civil lot, not owned by the
homeowners association, and not intended to be. Here
is'the school.

Here 1is another example:> Property.aonated to
the Holy Ascension Churéh. Here 1is tﬂe church. Again,
a benefit for peoéle in this type Qf'community, buﬁ not
owned by the people in the community. This 1is another
parcel, where presently being constructed 1is the

church, and the Church of the Holy Cross, right here.

And here's the Creek Clubhouse, boating facilities,
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civic lot 6.
Now, what's interesting is despite what is clear
of what the purpose of civic lots are, and dispute the

attorney for the Assembly telling Ms. Adkins civic

lot —- it is not ours and wasn't intended to be ours,

théy havé now jumped on what'I call -- they joined the
Free Civic Lot Gang, and you'il learn why. I'll tell
you why in a minute. SQ, why are we here? I mentioned
the manufactured lawsuit, a couple df'lawyers and a
couple of people who have been fighting I'On from the
start.

Now? theAsale was announced -- people learned of
it in Seétember, October of 2008. And here is the
first challenge to it as I mentioned to you. "In
January 2009, this is a discussion —-- you'll see a lot
of minutes of the Board of the homeowners'association.
This is at the Board meeting.

Here it 1is, talking anut the sale of tge Creek
Club, January 2009. And here is Ms. Templeton, who

is -- who lives -- her house is right near the Creek

Club. She doesn't want more weddings. She's one of
thé.}awyers I mentioned. They challenged the . zoning,

to try to see this isn't a civic use, this is-.a
commercial use, and here's why.

The Assembly can then negotiate with the new
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purchaser, hey, let's make it commercial then, but
let's make money on it. We'll get the prqfits. That
will be the benefit of this zoning challenge. And you
know what else, if we don't make it commercial, which I

imagine, you know, as a resident right near there

.wasn't really her intent, here's what will happen.

If we find that the use of the‘Creek.ClubAiS'—f
has been commercial, rather than civic, sovthey can't
use it that way anymore, that would lessen the Value of
the.Creek Club for the Graham family, and then the HOA

could purchase the Creek Club for a dollar, since it

"would be of no value. This is the property that's been

used by I'On Club as a rental facility from 2001, when
it was built. This is the first effort of the Free
Civic Lot Gang right here. And Ms. TempletonAand Ms.
Adkins participated in the Board of Zoning Appeals:
hearing, and they lost.

Now, they lost on February 23rd. Here is an

e-mail the next day. February 24, 2009, Creek Club,

where are we? Now, here are the members of the gang..

Ward Mundy, a lawyer who lives in I'On. He bought much
later. He was a member of the Board for a while, but
you'll learn he was a troublemaker on the Board. They

—— he either resigned under some pressure or he was

asked to resign from the Board of the homeowners
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association. He started his own website to -- to offer
different views. He used an underground website in
I'On. That's who Ward Mundy is, lawyer number one.

There's Catherine Templeton, lawyer number two.
Laurie Thornhill,_incidentally, was a Realtor for the

I'On Realty Company. You'll see here she is no

longer —-- at this point, she's no longer there.

She's the one Ms. Adkins contends gave her the
2003 repprt when  -she bought her property. Ms.
Thornhill is in the gang, too.

Steve Brock. Steve Brock was one of the chief,
chief critics, and he lived in a neighboring éommunity
when I;On was proposed. And he started a group to
oppose it. He circulated fliers everywhere.

Hé wrote the people that the Grahams were buying
the property frdm to try to stop it. And he and Ms.
Adkins, who signed the petition aéainst I'On to start
with, they have fought =-- you'l} learn -- many-
different battles through the town zoning and
everything else, fought the I'On Company all along the
way.

So here you have -- now, Mr. Brock, by the way,
he couldn't bring this claim himself because at this
time he -- he —-— he and Ms. Adkins were together and he

lived there, but he didn't pay any rent and he didn't
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buy the property. And he -- they are married now, but
he couldn't bring the claim now because he wasn't a
purchaser or even a renter, so here we go.

"Mr. Mundy, what -—- "Where are we with the Creek

Club? Well, last-night was disappointing, but not

unexpected.“‘Theyvlost the zoning. effort. They are not

goingrto bé able to get the.Creek Club fora dollar
thi§ way. They can't‘get CV-6 for a buck. They split
the cost - -of that-effoft to have a lawyer repreéenting
them, too". Okay. | |
Now, he;e ~-— here is what the discussion was, so

where do we go from here? Okay, gang, what's our next
stop? The first one, you'll §ée in this Exhibit 105,-
which is an important one, Defendant's 105. One

approach he says is to lay low and let's just wait

“around and see if they sell it to somebody who is even

more commercial than the other guy, Mike Russo, who is
an I'0On resident and who we can work with. Let's wait

and then challenge it again to see if this works; -

"option one.

Another optioﬁ-is for someone or group that
p@rchased'lots directly from.the I'On Company to go to
the feds and raiée hell. Okay. Option, number two.
Last resort, let's léok where it says —-— "Last

/
resort"™ -- in this two page e-mail -- "I'On residents




10
"11
12
.13
14
15
16

17

18

19

20

21

22

23

24 .

25

RECORD ON APPEAL 579
143

that purchased a lot directiy from the I'On Company
also might have a civil claim for damages". This is
the genesis of this lawsuit, not that there was going
to be a sale and everybody jumped up and said, that's
ours and it's supposéd to be mine. It's we had a
zoning battle that ‘didn't work;'now, hey, what else can

we do? We can find someone. We can find someone who

. purchased directly and got this '98 report and let's

see 1f we can briﬁg a civil claim for damages.
Interestingly enough, Ward Mundy, up here, the
reason -- the way he got this '98 Property Report?v You
know who he got it from? Mr. Critic, Steve Brock, is
the oﬁe who gave Mr. Mundy the"98 Property Report to
look at. He gave it to some other people, too, trying
to engineer this lawsuit. |
Enter Mr. Walbeck. So what I suggest the
evidence is going to show you, ‘as we've looked through
the Marshwalk, the references to the Creekside Park,

and better yet Ms. Adkins' letter saying this Property

Report doesn't tell us what these are -- but hey, look
at these other things I'm finding now. This must be
what it means. That, I suggest to you, is-too little

for this grab for a free CV-6.
And Mr. Lucey mentioned a little while ago,

there's an issue about timing too. It's not just too
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little, it's too late. So what he was suggesting 1is,
hey, nobody knew about this éasément, we were just
waiting around for the property to be given to us.
Okay. Let's iook through that é little bit;

Knowledgé of what was going on: The Property

Report was given to a man named Mr. Ed Clem. Ed Clem
was a long time Board member. He was on the finance
committee. He.was the treasurer. He was.ultimately

the president of the Board. He got the Property.
Report. He knew whatever anybody else who got a
Property Report knew. Here is Mr. Clem, he had it on
his ﬁind from the start -- you'll see, this is old
business.

Mr. Clem updated the Board of Directdrs
regarding the status of the new agreement between the
Assembly and the Club. This is a recreational easement
ahd uée agreement. Mr. Clem has been looking at it for
a while because he didn't like some Qf the things about
it. He got a léwyer.

‘They had a lawyer looking at this agreement in
2004, working on drafting a new one. And you knowr
what, Vince Graham said, we'll pay half the fees for
that lawyer if wé get -- come.up.with a new agreement.
It's Mr. Clem that ultimately said, look, the way this

is working out, we can't find a better —-- we can't come.
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up with a better arrangement.

Andy Gowder, a Board member received a Property

Report. Anne Bonk, finance committee member, received
a Property Report. John White, Board member,.received
a Property Report. Gaye Joyner, Board member; received
a Property'Report. Ms. Eble -- Libby, I believe she
goes by -- received a Pfoperty Report.

Now, what's important about the Board and being
on’the finance committee, ié not only did you know
ﬁhere was an easement that Mr. Clem was talking about
periodically, you saw in the éld business -- not only
did he know.about that/ but if there's any way for
someone to tell you that you don't own something and
you are not going to own something,. is to charge them
for it. |

October 2004, I'On Assembly budget, Creek Club
rental fee, Creek Club dock_usage fee. All right.
There are references to the -- for the agreement . for
using the Club, what théy are going to pay, rental fees
and, hey, here's Bisnet, another group, and the I}On
Trﬁst, another group, are paying rental fees for the
Creek Club as well. I

Next years budget, Creek Club rental fee, Creek
Club usage fee. Thé next year, Creek Club rental fee,

Creek Club dock usage fee. Here we go, on and on.
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They are paying for the_ﬁse of it, every year. Not
only does the finance committee know it and the people
who you saw got the Properfy Repoft, not only does the
Board know it-——-énd they‘know about. the easement --
this ge£s mailed to every homeowner in I'0On before the
annual meeting every year. Every single’peréon gets-
this. | |
And yQp'll see Mr. Walbeck and Ms. Adkins even

came-to the-aﬁnual meeting'where it's submitted as a
budget. Evérybody knowing all along, you don't own it,
and yOu;re not going to own it. The I'On'Club runé it,
owns it and is charging you for it. Private, like the
Property Report éay;(

| I'll run through some minﬁtes with you, just to
dispute this suggestion that everybbdy was waiting
around to have it given to them. Thé agreément between
the Club and Assembly, president'of the Board at the
time, reminded the Board that if Cgeék Clﬁb is sold —-
now, let's look at this date again, 2005, there are
talké about selling.the Creek Club. But guess what,

the boat ramp agreement still holds. We know about the

easement. We have the use. It still holds 1if they

,sell it. Okay. The Board knows that then in 2005.

- Here you go, Ed Clem, again, John White, who

also got the Property Report in July of 2005. Finance
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committee, Ed Clem's finance committee, here are two
other members who got the Property Réport. They are
the dnes doing the budget. Tﬁe Board édvises that the
Creek Club is the property of the I'On Club, and for
anybody who's at the meeting, and the Assembly is not
obligated to purchaée it when the de&eloper is done.

Now, 1if you're waiting around for it to be given
to you, here's another example in April.of 2007: Ed
Clem, Libby Eble, they are talking -- the I'On Company
is working on -- there is some interest by the Assembly
to have a community center. So, okay, one solution is
we'll sell you the Creekalﬁb and we'll give it -- that
sale will-include the boat dock, the ramp, parking lot
and overflow parking lot. If you're waiting around for
it "to be giveh to you, and somebody is asking you for a
million and a half for it; ybu probablyvhave-a pretty
good idea they're not going to give it to. you.

'Now, I mentioned to you that I tell yéu why the
Assembly nbw joins the Free Civic Lot 6 Club. The
plaintiffs brdught this suit on their own,
individualiy, and.they included initially Mike Russo
and Civitas, who owned CV-6 at the time.

Well, they cut a business deal with Mike Russo
and Civitas, so they would take ownership -- the

Assembly would -- but Russo would still be able to run
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his business, and he got his money back out of it and
he could run his business. And they —-- it was a
win-win for eVerybody/ the Assembly likea'it.because it
satisfied the plaintiffs that you have this ownership
and you doﬁ't ha§e to worry about that arguménﬁ.
anymore.

| Yoﬁ satisfy Russo because ﬂe's running his
busiheés. You sétisfy.those resideﬁts on Saturdavaoéd
around there, because you limit the number of events he
can have. And that came at a cost of\$495,000. And
we're going‘to haye’an expert witness in here to show
you what they got -- thé property rights they got were
worth more than three timés that. |

Now, why.did the Assembly éwitch?‘ They cut this

business deal that made everybody happy, but it also

required -- we are going to jump on Board with the Free
CV-6 Gang. We are going to support -- the Assembly's
lawyer is going to support the plaintiffs -- the same

lawyer who said. this doesn't belong to you and it isn't
intended er us, is now supporting the Free CV-6 Gang.
I'll.try nbt to block this -- Judge, what do you
think? |
THE COURT: As long as plaintiff's counsel can
see, I think it's fine right there.

MR. DUFFY: "Okay. Thank you. So, ladieé and
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gentlemen, I mentioned to you that all of this evidence
and your tough duty is going to boil down to some
pretty simple questions.

Here's what I suggested to you is the issue in
the case, is the '98 Property Report detailed and
specific, or is 1t a basic outline?

NowA another éuestion is going.to be>if you
think it is detailed and specific, did Ms. Adkins or

Ms. Walbeck -- Ms. Adkins or Mr. Walbeck rely on those

_things that they contend are due, and find detailed ‘and

specific when they were buying the property.

Now, a third one is, is that effort‘to reverse

‘engineer, with other documents that had planned vision,

not promises, and plug those into the four words in the
Property RepQrt, is that—effort just too little? 1Is
that effort too late? They've known all along that
this has been owned by I'0n Club and I'On Club 1is
charéing for'it.

Now, I suggest to you some of the evidence that
we Jjust lookedvover is going to help you answer these
questions. There'é going to be.a whole lot more, but
these are the basic ones.

Defendant's Exhibit 32, the'Property Report 1is
detailed and specific. If so, why in Defendant's 32

does Ms. Adkins say, to look and see what these mean,
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you have to look at these other documents. And those

other documents give -us reason to believe we get these

things for free. Is it detailed and specific, look at

Défendant's Exhibit 32.

A little backgfound of that is Defendant's
Exhibit 25 we looked at, which is Ms.bAdkinS' contract,
it tells you, look, this is whaf the P;operty Report 1is
about. Here is the Interstate Land Saies Act
representations that we're méking, that fhis isn't
swampland in Florida. | | |

| Did any of the plaintiffs rely on it,
Defendanf's Exhibit 32, again, I thinkbmakes that as
clear as can be. They don't know What it means uniess
you look.at something else that they didn't see before

they purchased the property. Is-the effort to

"manufacture this claim for CV-6 too little?

Now, Defendant's Exhibit 31 is the Assembly
lawyer telling them it's too little. Defendant's
Exhibit 3 is the reference in plats to the Creekside
Park, that's the Marshwalk -- and I'm not going to list
them all heré, you saw the Marshwalk and Creekside
Park.

Okay. Now, is it too late? You're going to see
a lof more than this, but maybe you don't want to, but

is it too late? Did they know all along? The budgets
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we looked at are Defendant's Exhibits 39 through 42,
they were mailed out to every homeowner. The minutes
that we looked at, there will be plenty more, from 116,
118 and 124. . )

And the fihéfﬁqueétion: is Free Civic Lot 6
Gang'effort a proper ﬁse of the judicial process? The

zoning challenge didn't work to get it for free. The

last resort, let's find somebody who got this Property

Report and see what we can do with it.

‘Defendant's 132, are those minutes talking about
thé zoning evidence effort, to drive the wvalue down to
a dollar. Defendant's 105 is Mr. Mundy's e-mail to the
gang about where to go next.

Ladies and gentlemen, if ybu agree with us on
number five, that's our claim. We jﬁst want a simple
declaration that this effort is an abuse of the
judicial processfv Thank you very much.

THE COURT: Okay. Thank you, sir. Qkay. Ladies

and gentlemen, thank you for your kind attention. I

know everyone appreciates it. We are going to break

fof lunch now. I will ask you to be back in your juﬁy
room - I would say 1:30, but>I know you can't get
luhch that fast, but try to err on the side of being a
little bit early if you can, but 1:45. Please don't

discuss anything about the case and we'll have the
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first witness ready for you when you return. Thank

you.

(WHEREUPON, the jury leaves the courtroom at

12:10 p.m.)

THE COURT : Okay. Thank you everyoné. We'll be
at ease. Y'all grab somethiné_to eat for lunch. I'11
be baék in my office, so if we need to take anything
ﬁp, y'all jusf éﬁdot mé éﬁ é—mail. But get back a
little bit early sé we can put anything_on the record
we neéd to befofe. Anything before we break?

MR. LUCEY: No, Your Honor.

MR. DUFFY;_ Just what time woﬁld you like us here?

THE COURT: Well, I mean, fhey;re'édming back at
1:45. Try to be back at 1:30, but if there's nothing
we need to take up,‘then there's just no way to get
lunch anywhere around heré that fast. So I know y'all
probably broﬁght something to eat or sending somebody

to get something. But I'll check back in here at 1:30

"to see if y'all have ahything you need to take up, or

'y'all just shoot us'ah e-mail and let us know, .but

we'll be back there. Okay. Thank very much everybody.

And thank you to-'the gallery, we were able to hear. We

appreciate it. All right. We'll be at ease.
(WHEREUPON, a lunch break was taken.)

THE COURT:- I understand there's nothing we need




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RECORD ON APPEAL 589
153

to take up before -- or is there?

MR. DUFFY: I just wanted to raise two things real
quickly, Your Honor, just in responée to the issue with
Mr. Russo. I called and e-mailed Mr. Altman, who
responded to me by é—mail, that Mr. Russo has given
Josh Evans his contact information, for Jogh to contact
him about the trial. And that's what Charlie was
permitted to tell me, so...

THE COURT: Okéy. Well, I mean, whenever we need
him, if you can't get him, Charlie will be permitted to
sit here and explain it to me, so..

MR. DUFFY: And that's just part of the reason why
I'm trying to avoid all of that. But ﬁhe other point I
just wanted to raise, Your Honor -— it occurred to me I
might as well raise it now -- we have two very short
witnesses who would only be available sometime through
Wednesday, will be gone Thursday and Friday. If it
comes a need to call them -

THE COURT: If we need to take them out of order,
we certainly can do that. I mean, we may ——.are theyb
nearby or -—-

MR. DUFFY: fhey are in town, but going out of
town.

THE COURT: Okay..'Bﬁt we can get a hold of them‘

if we have some time.
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T. EBLE -- DIRECT BY MS. LYNN

MR. DUFFY: Sure.

THE COURT: All right. Great. And what's the
lineup>for this afternoon, is it kind of the same as
before? |

MR.VLUCEY: We have Mr. Eble in.thé hall, Your
Honor, ready to go'fofward.

THE COURT: Okay.

MR. LUCEY: And we have Sévefal other witnesses,.
it's a short one and two long»ones.

THE COURT: Wonderful. Sounds great. "All rightT
Y'all reédy for-the jury?

MR. LﬁCEY: Yes, ma'am.
(THE COURT: Thank you, Mr. Pryer.

(WHEREUPON, the jdry enters the courtroom at
approximately 1:50 p.m.)

THE BAILIFF: All jurors are present and seated,
Your Honor.‘ |

THE COURT: All right. Thank you very much. I
appreciate 1it. Thank you, ladies and gentlemen. I
hope you had a nice iunch. Counsel, if you'd call your
firgt witness, please.

MR. LUCEY: The Plaintiff calls Mr. Eble to the
stand. |

THE COURT: Mf. Eble, if you'll come on up, we'll

swear you in. Thank you. Mr. Tim Eble has been called
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as plaintiff's first witness. Thank you, sir.
TIMOTHY EUGENE EBLE, after

having been duly sworn, testified as follows:

THE CLERK: Please have a seat. State your full
name for the recérd, spelling yoﬁr last.

THE WITNESS: Timothy Eugene Eble, E-b-l-e.

THE COURT: Yes, ma'am. Thank you.

DIRECT EXAMINATION BY MS. LYNN:

Q. Mr. Eble, let's talk_firét a littlé bit about

your background. . Would‘you please tell the jury where

you live and what you-do for a living?

A. I live at [ NS NS BN BN BN
MEENNNNN NN BN t's 1'0n subdivision. And

I am retired from my career job I held for 30 years,
but_I presently am -- trying to become a tree farmer;

Q.  And how long have you‘lived in I'On?

A. I've lived in I'On from the early_yearé. I
think we purchased our house in -- well, we didn't
‘purchase a house. We purchased a lot.and we built a
house -- and we started prior to 1999, and we actually
ﬁoved_iﬁ, in 1999. | |

Q. Let's turn ﬁo when yoﬁ decided to move into
'I'0n. "How about did you go about finding information
regarding the neighborhood?

A. We had a Realtor that was working with us. At




10.

11

12

13

14

15

16

17

18

19

20
21

22

23

24

25

RECORD ON APPEAL 592
’ 156

T. EBLE -- DIRECT BY MS. LYNN

that time, we lived on the Isle of Palms. And the Isle

of Palms was becoming.difficult to commute to and from
work 1in the suhmer with the number of tourists coming.
in. It was becoﬁing difficult to get home. We decided
we wanted to move closer in, get away from the shore.
And Bill Ripley was a Realtor and a friend of ours, and
we asked him to stérﬁ‘helping us find a hoﬁse. |
He showed‘ﬁs a number -of pererties in Mount
Pleasant, some in the 01d Village that were out of my
price bracket.> He showed some properties to us along
Mathis Ferty.. And.we started discussing I'0On, which at
that_time hadn'tvreally taken off, that it was in the
plasning stagss,‘ans we besame interested in that. And

he eVentually took us over there and we met William

.Orange, who was a Realtor for the I'On Real,Estate

Company, and eventually bought prope?ty from them to
build a house.

Q. When you visited I'On with your Realtor and
met with Mr. Orange, did you take any guided toﬁrs of
the property? | |

A. Well, there were several trips to what was
I'On. In the early years, before they started
construction much, they had what they called annual
shindigs when the property was basically forests and .

fields. And we came down and we met with the
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developers and they discusséd what they intended to do.

| We met with Bill Orange and he showed us some
diagrams of what different lots would look like and
where they were located;'énd then we talked to somebody
else in the real estate office at a different time. We
took a walking tour of the property, I ghink, on one or
two occasions. And.ultimately Qegotiated forla»lot,
which'we.made a down paymept on.

And then.as the deveiopment was proceediﬂg in

different stages, a development opened up. Then we

ultimately bargained for é lot that was in a different

area of the subdivision, which is the lot we ended up
with: |

Q0. And regaraing the lot that you ended up with,
did you negotiate the price for that lot?

A. Well, whehvwe had our first purchase, they
were somewhat flexible on negotiating a little bit with
you. By‘the time that we bought the lot that we ended

up-building on, they were less flexible. The

subdivision was taking off and was starting to look

like they were going to do well. And they weren't
quite as willing to be amenable to negotiation, SO we.
pretty much decided to take it at what they were
offering to sell it for.

Q. And let's go back to the site visit aspect,




10
11
12
13
14
15
16
17
18
19
20
21

22
23
24

25

'RECORD ON APPEAL 594
158

T. EBLE -- DIRECT BY MS. LYNN

what attracted you to I'On when you were visiting the

neighborhood?
A. Mostly location. It's convenient to downtown
Charleston, where I was working. It's convenient to

Mount Pleasant schools where my children were going to
school at £hat time. The subdivision was going to be
all'new and it was a planned subdivision. And I think
that the execution of the.blan, for the most pért/ came
out quife‘well-aﬁd they ended up with a beautiful
neighborhood, which is what we weré hoping for as far
as how the houses are situated and the architectural
review committee, and the way the streets are laid out.
So f thdught it would be a nice piece of property, a
nice subdivision. Overail, it was -- it was done
pretty well.

Q. In addition to location, what else attracted

“you to the neighborhood?

A. lWell, the oné thing about the I'On subdiviéion
that was going to be unique was it was going to be a
community, not just a subdivision where the houseé were
going to be situated so that neighbors would HaVe mére
interaction with each other. They would have a chance
to'taik. There were going to be walking paths that
would eliminate people_having to get on the étreet. If

they wanted to go from one area to another, there was
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going to be paths that went back through the.woods -—
at that time, they were just woods, but they were
developing a walk way and path systems with pedéstrian
bridges.

They were going tg have a -- what they call a
boat house. It's on Eaétlake. And the boat house 1is
more of a esthetic amenity; it's not used practically
as a boat house, bﬁt it's a nice little structure on
Eastlake. Ana then they were planning on putting in an
amphitheater.

We were told that they were probably going to
put in a swimming pool and basketball cqurts. And we
wére also told that it was going to be a water access.
community, that there would be availability for boaters
to launch their boats in the Hobcaw Creek, and there
would be parking for trailers and such as that, down
there at a park that would be on the water. )

They talked about the fact that Within the
community there would be mixed comme;cial properties,
where if you wanted to go have dinner, you could walk
down to a restaurant and have dinner and walk home.

You wouldn't necessarily have to drive. They were
planning on putting some churches or allowing somé
churches potentially to come in if they were interested

in it. And there were going to be some shops, so I
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thought it just sounded like a nice place to live.

Q. When you say "we were talking with
individuals", could you elaborate on who the "we" was
and‘who these individuals aré, please?

A. .Well} most of these conversations took place

between myself and -my wife, and the réaltors that were
involvea,'primarily'Wiiliam‘Orange, Bill Orangé, who
worked there. Mr. Ripley was familiar with.overalim
what the property was -- what it wasvgoing ﬁo be, but
he didn't have answers to speéifics. So if we asked
him, he would-just have to ask them. So, basically, we
spent most of our time talking to the I'On people when
we had gquestions.

Q; lAnd was Mr. Orange an I'On person?

A. He was. And there was a iady‘that worked
there, too, I think -- aﬁd I'm not sure exactly —-- I
can't remember what her name was, but Williah Orange 1is
one we actually signed'the contract -- Eﬁé.agreement
with, I'll put it that way. |

| Q; :Did Mr. Orange provide you with any materials
that reférenped the amenities thét you were just
discussing?

A. He provided us with some materials, which I
read before we bought. And then we ésked him for some

clarification on one or two points, and he told us what
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the answers were. I mean, we read the document that
was given to us about what would be there. He was

indicating that there would bevsome things that they
intended to do, but there Were certain things that they
had committed to do, and they were given to me in
writing.

Theroﬁes that he saidrhe intended to do, I
didn't know-whether they would ever come to pass or
not, because if it's not in writing, oftén those sorts
of things never happen. And there was a document I
remember reviewing, that says basically you've read the
document and you undefstand that this document is --
will be done, and that you are not reiying on oral

representations in order to, you know, to sign what the

‘real estate agent said. So I figured if it was in the

written document, you could rely on the wriﬁing. And
if it wasn't, you know, it might bé nice if they
actually did-it, but you wereﬁ't really'promised that
it would happen.

Q. So, based on the infbrmation that you were
provided and thebconveréations that you had with the
I'0n Realty representatives, was it your understanding
that the developers were committed to a Creekside Park
and community dock? |

MR. DUFFY: Objectionk Your Honor. That's
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leading.
| THE COURT: Sustained. Don't lead the witness
please.
BY MS. LYNﬁ:
Q. Baséd ﬁpon the informaﬁion érovided to you and

.the conversations that you had during site visits, what

was your understanding as to the Creekside Park and
community .dock?

A. Well, there was a disclosure that was given to

us. We read the disclosuré. ‘And thére'was a grid on
that disclosure. And my understanding was all of the

amenities in‘that grid weré séparate amenities that
would be built by the developer and eventually turned
over to the ﬁome§Wners association for the common use
of the homeowners iﬁ the property. And anything that
was ‘on that grid was a éommittal_for the.develdper to
provide it. |

Q. Aﬁd based upon this information and youf
conversations, what Qas your ﬁnderstanding as to the
use of the C:eekside Park and community dock?

A. Well, it's my understanding -- and there was a
number of things that I saw over the years -- but it
was my UHderstanding that the Creekside Park and the

ramp —-—- the boat ramp and the docks were for boaters.

You could go down and launch your boat, and you could
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)

go down Hobcaw Creek and get into the Wando River or go
into Charleston Harbor, and you could park your car or
your trailer down there.

And when you finished, you brought your boat
back‘and hauled it out and brought it to your.house, SO
you wouldn't have to go out and pay for storage on your
boat if you couid but‘it in your garage, and.you
wéuldh"t have to pay for a dry stack if -- ;f you were
going to use the boat aﬁd ybu didn't have room in your
house.

Q. At this time, were you ever informed by I'On’

-Realty representatives that there were several-

community docks planned?

A. The only docks that we discussed were the
large docks down there that was being used -- that were
being used by boéters cominé in and out of Hobcaw
Creek. I don't recall discussions about other docks.:
We may have had them, but I.just don't recall those
conversations.

Q. Let's turn to the 1998 Property Report
disclosure; when did you reﬁeive a copy of that report?

A. Well, the report is dated, but it would have
been in 1998.before we signed the contracts, sometime
probabl? in -- between October and December; I'd have

to look at the report to see what the date we signed it
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was.
Q. Do you recall the execution of a form that
acknowledged your receipt of the 1998 Property Report?

A. My wife signed a receipt that acknowledged she

‘had the report, yes.

Q. - And, Mr. Eble, vyou have two‘notebooks right
there in front of you that has Plaihtiff's exhibits.
I'd ask that you take.theAﬁotebook/that has Plaintiff's
Exhibit 150, which has alreadyrbeen stipulated to, and
turn to that exhibit -- |

A. Sorry. Okay. I have fhat in front of me.

Q. Mr. Eble, do you recognize this document?
A. I do. It's —— it includes a receipt that was
signed -- well, I saw the receipt in here .somewhere

that my wife signed, with her name on it.

0. It's page 10 in Plaintiff's Exhibit No. 150,
if you turn to the 10th page. |

A. When I thﬁmbed‘through it,'I saw it; now, I
can'ﬁ find it. There's several signatures in here; I
see it now, December 21, 1998.

Q. And that is your wife's signature on this
receipt, correct?

A. Right. But we both read the'document before
she signed it. It says that they've given us a copy.

We acknowledge we received a copy, and I don't sign
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things without reading them, so we would have read it.
0. And, Mr. Eble, will you now go to the other

exhibit notebook and turn to Plaintiff's Exhibit No. 1

‘which has also been stipulated into evidence. This

would be the 1998 Property Report.

A. Okay; I see that now.

Q. Andjis this 1998 Property Report the saﬁe
Property Report.that.you reviewed prior to exééﬁting
your puréhase contract? ’

A. Yes, it seems to be.

Q. Let's tﬁrn to_pagé 21 of the 1998 Property
Report, the recreational facilities chart.

A. Okay.. I'm there.

Q. Would you please elaborate on your
understanding aé to ﬁhe recreational facilities listed
in this chart?

.A. Well, it wasn't my understanding -— I relied
on this, what's actually written in theAdqcument. " And
it says that the developer was responéible for
construction of those amenities. Then the nexﬁ
paragraph says, ‘"Upon completion of the recreational
facilities described in the chart above, the I'On
Assembly, Inc. will be responsible for their éperation
and maintenance".

Then the next paragraph says 'The recreational
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facilities listed in the chart above shall, upon
completion of construction,'be conveyed to the I'On
Assembly, Inc. by Quit Claim Deed and clear of all
monetary liens and encumbrances at no cost to the I'On
Assembly or its membersﬁ; So I didn't have an
understanding, I read the document and that's what the
document said, that's what you ére supposed to get.
This is how they're>going to be transferred to you énd

there's a list of them. I mean, it's just what the

document says. There wasn't ambiguity about it.

I asked fof clarification on what was meant by
the Creekside Parkﬂ And I was told that the Creekside
Park was that area where the boat ramp aﬁd the docks
were going to be, and I didn't really go into any more
of it than £hat.

I —-— he had some pictures._ And I don't know at
that time if the pictures had that as the location or
not} but I had gone down there - or I had gone down
there with him of without him priof to_that, and I made

it pretty clear. what I was asking about. Because I

wanted -- I had —- I'm a boater and I had a boat for 20
years, you know. It was too big for the creek, but I
was going to buy a little power boat -- 1 bought.a used

Bay Liner later, and I wanted to be able to use the

boat ramp.
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And my understanding was, thefé would-be a boat
ramp; there would be a Creekside Park and a community
dock and all that, and the whole community could use
it. That's why they didn't want a bunch of small
docks,'they just wanted one real big dock so that you
wouldn't have a situation where every hémeowner felt
like he had to build a big, hugevdock'coming out into
the watér.' |

Q. Earlier whenvyou said "he" told you about the
Creekside Park, whq is he?

A. Well, I think most of these conversations were
with>Bill Orange. But like I said, I think ﬁhere was a
lady working there at'oné time and I may have talked to
her, but I'm pretty sure that most -- 99 percent of
what we talked about was with Bill.

Q. And when you say "docks near thé water", are
you referring to water on Hobcaw Creek?

“ A. The Hobcaw Creek, wheré you can naVigate a
boat. I mean, you're talking about launching a power
boat. 'You wouldn't do anything that didn't, you know,
have water to do it. | |

Q. And, Mr. Eble, you believed the languége
contained in this chart in the péragraphs that you just
read to be specific in detail?

A. It says what it says. I don't think there's
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any ambiguity. The document says this is what we're
going to do, and it lists out what the different -- you

know, what the different amenities are in phase I and
then later in phase II.

Q. And, Mr. Eble, did you rely on this chart and
those paragraphs in the 1998 Property Report when yoﬁ
entered into your,purchaée? |

A. Well; I relied on the whole document. I
didh'£ pick out 'one specific sduéré and say this 1is
what I'm relying on. I mean, it's a disclosure and
there,ié a‘disclosure‘on the ve?y front of it in huge
letters. It says, TRead this Property Report before
signing anything”. I took that pretty serioﬁsly,
because.we were putting a lot of money down on the lot.

When you buy a lot, you commit to build and the
commission on both the lotﬂahd the‘conStruction costs,
so YOu'ré talking ébout a lot of money. It's a'major
decision to do something like that.

Q. Prior to the initiation of this lawsuit, are
yOu.aware‘of whether the developetrs ever transferred
the C;éekside Park and»community dock to the Assémbly?

A. .Well, it's my understanding they did not.
That was ﬁhe cause -- that's what caused the lawsuit to

be filed. I never knew whether they were going to

convey that or not. I presumed they were going to keep
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their word at some point. And then when they'sold it,
it kind of became apparent that they weren't going to
convéy what' they said they would convey to the
homeowners association.
Q. Do you believe that to be contrary to what was
represented to you at the time you purchased'yéur lot?
A. Oh, I do. |

‘Q.‘ Would you have had negotiated the purchése
price of>your_lot had you realized, in ybur’words, that
the developers were not goiﬁg to fulfiil their work?

" A. That's really a hard question(to‘answer
because they were kind of giving lots on a take-it or
leave-it gasis, and you're talking about a decision
that's 15(years old. But, you know, I just -- when
somebody gives you something in writing and they.say
you're going to do it, the ﬁhought never occurred to me
to question whether they were going to do it or not.

It —— I don't know what I would have done back thén.
Q. How do you believe that the Assembly has been

damaged b? the developer's failure to keep their word?
A. Well, when we —-- prior to 2000, I mean —-- in

the last ~- when this was brdught up to me the last

‘time I testified, prior to 2000,they were telling

people this is what's going to happen, and people paid

money for that. And when you pay money for that and
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it's
have
with
what

first time,

incorporated into this document, -you shouldn't

to pay for it a second time. If you pay for it
- basicaliy the cost of that lot was bﬁilt into
you're paying when you purchase the property the

indirectly that goes to the homeowners

association -- you know, this doesn't benefit me

directly at all.
you know, having water
personally, it doesn't
basically, you pay for

for the commissions on

you should haven't to pay for it

It's the same thing as if

a .deal at the car dealer, and

car.

the car,

'And, you know, you give

here's where it 1is. So

access or not having it.

affect that much. But,
it when you buy the lot
the house and the lot,.

a second time

. what somebody promised you.

he says,

me

you pay for it.

This is —— it benefits the community,

Me,

énd pay
And then

to. get

you go_dowﬁ aﬁd you do
I'1l give you a

the money and this is

But

then when you go . back, he says, 1 don't have that car

anymore, you know, so I have to buy one. That's not

what ‘I expected.

Q. Mr. Eble,

are you a part of some design or

scheme to manufacture a claim against the developers?

A. Absolutely not,and I'm offended if that's an

insinuation that anybody has ever made.

I'm testifying

to what's in a document that we read and we signed.




10
11
12
13
14

15
16
17

18

19

20

21

22

23

24

25

RECORD ON APPEAL 607
' 171

T. EBLE -- DIRECT BY MS. LYNN

And I'm testifying to what we were told at the time we
signed it. That's not manufacturing nothing. I mean,
this is in black and white.

Q. Mr. Eble,'are you a part of whét Mr. Duffy
refers to as the Free Civic Lot Gaﬁg?

A. I've never heard of thejFrée Civic Lot Gang

and it couldn't be free if you pay for it when you buy

your house the first time. And if you have to pay for
it a second time, then it's a very expensive lot. It's
far from free. I think the term is insulting and

contriving.

Q. As a member of the Assembly, you support what
Brad and Lea Annvis trying-toAdo?

A. I do becapse I think the community deserves
what they were promised is all. And in the early’
years, 1it's clear to me that they were promised to have
a Creekside Park; Now, they later stuck a'hOUSe_on a
Creekside Park. I don't know what you do.about
somebody that tells you they're giving you a lot and
then they stick a house on it after they.say they are
going to givé it to you. You make an assumption that
that's part of what they're giving to you.

I mean, I don't -- when the house went on it, I
was kind of saying, well, I éuess thatfs pért of the

park. But I didn't -- I wasn't -- I didn't know what
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to make of it until they actually turned around and
sold it to someone else.

Q._ Do you have an impréssion as to -whether the
I'On.community sﬁpports what Brad and Lea Ann ére
trying to do?

MR. DUFFY: .ObjectionL'Your Honor.

THE COURT: Sustéined.' )

MS. LYNN: Mr. Eble, thank yoﬁ.';_

" THE COURT: All right. Cross examination.

MR. DUFFY: Thank you, Your Honor.

CROSS_EXAMINATION BY MR. DUFFf:
Q. Good afternoon, Mr. Eble.
. A. Good afternoon.

Q. You are- a lawyer, correct?

A. I am.

:Q. And for how'many years were you practicing?

A. Well, i'm not practicing law now. I retired

in 2013, but I practiced law from 1981 to 2013.

Q. 'Okay.. And you understand, don't ybu, that
when you;reICOnveying real property, thét the specifics
of the property have‘to be in.writing; is that fair?

AA. That's the law for a law school axiom, yeah.
That's basically -- you can't convey real estate
without puttihg it in writing under‘the statute of

frauds. . That's pretty basic law school.  I'm not a
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real estate lawyer, so don't start giving me a lot of

real estate stuff or -- or I'll lose that probably.

Q. Okay. Well, you mentioned that there were . a
lot of discussions with Mr. Orange; is that right?

’A. We talked to Mr. Orange and we talked ——.f
meen, we talked to Mr. Orange. We talked to the
developers a couple of times at these.shindige, but I
don't remember any“specific gquestions abeut that
bUilding'down there —-— when I went to buy the property.
I don't think the building was necessarily even being
talked about.

Q. Weli,'let's start there. When you were
buying, Was there even anything down on civic. lot 67?

A. There wae Hobcaw Creek and then there was -—-
it was almost wilderness down(there.

Q. Okay.

A. And, I mean, it wasn't developed. There was
some trash on the property, I think, they had to clear
out. We wentvback and it was pretty much old wild west
back there when we made our first boot trail trip back
there.

Q. Okay. And isn't it true that you don't -- you
don't trust what realtors tell you and you have to have
something in writing when you are buying property;

isn't that right?
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A, I'm skeptical a lot. I'm told if somebody
hands you a document and they tell you one thing, and
they hand you a document and it says that yoﬁ can't
rely on anything I tell you, I'm sort of sceptical of
that. |

Q. Okay -

A. fou ask quéstions and tﬁen they give you a
document, it'naturally makes you skeptical if ﬁhe
document says don't trust me, so that's where that
comes from.

Q. All right. Well, you téstified before as you
mentioned -— you testified that you genefally don't
trust realtors; is-thaﬁ fair?

A. I séid something to'that effect. "I'm always
skeptical of any saleé person, including realtors, as a
generic sort of answer to that.

Q. And would you agree with me that at least in
every real estate contract you've seen, there's a
provision thét says, me, as buyer, I'm @QF relying on
anything anyone told me, I'm relying on what's in this
wriping?.

A.. I think that's pretty much in all the real
estéte contracts now under the -- the.Uniform Contract
that the Realtors Association uses.

Q. Okay. You're not -- you're not telling us
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today that you wouldn't have bought your lot in I'On if
the Creekside Park and community dock that were
conVeyed,\is as the things that were actually conveyed
to the homeowners association?

| A. I'm just saying I don't know. I mean, at the
time that I —*.ét the tiﬁe that I béught the property,

there were so many issues with I'On as to whether it

wés'even going to go forward, that had I known that it

wasn't going forward -- it wasn't going to go forward,
I might have made a different decision., But now that
it's turned out as nice as it has in hindsight, I
probably -- you know, in all candor, I prébably would
have‘bought the'property anyway. But at_that time, it
might have made a difference to me in buying it because
I didn't know if they were going to be successful..

Q. -Right. And the price you mentioned was take
it or leave it essentially?

A. Well, at that -- on the first contract, no.
By the time we got to the third contract, they were
kind of moving to that more rapidly;

Q. 'Well, the oné that you signed the property
receipt for -- your wife signed the property receipt
for, which one was that?

A. That was the third.

Q. Okay. And that was take it or leave it
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pricing essentially?
" A, Pretty much. We did finagle a couple of
things about construction dates and all because they --

they had a situation where you buy a lot, and then you

- get a contract for a .house on it and you had to build a

house within a certain‘period of time, and you had to
pay commission on the full thing, the cost of the house

and the lot, even though the house didn't exist. And

they had some problems getting permits from the city to

do sewage and infrastructure over in the area where our

lot was, so the lot gbt'delayed_so much that after

we -- you know —-- signed the contract, it put our
construction behind. And so we got like an extension
from them, you know, saying we are going to need more

time to get the house finished, but that's a minor

-thing.

Q. Okay. Did Mr. Walbeck approach you, ‘as a

'lawyer,vabout potential claims about the '98 Property

Report?
'A. .No.
Q. Okay.
A. Oh, wait a minute —-- Mr. Walbeck?
Q. Yeah.

A. Not about a 1998 Property Report. And any

convérsation that we would have had, if he was
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discussing them with me at that time, would have been
privileged.

Q. Did he approach you about anything related to
this lawsuit? |

A. Again, that Would be attorney/client
privilege. That goes back at a date that I géve édvice
that was legal adVice, and.I éaﬁ't taik about that
today. | V

Q. Well, did you refér him to Mr. Lucey?

A. No. I just said, I can't -- I'm not getting
invoived.

Q. Okay. Now, you told us on your direct
examination that you jus£ always presume that the I'On
Club was going to transfer these things over; is that
right?

A, No, I didn't assume the I'0On Club was going to
tranéfer the things over, I.made the assumption that
since the Property Report said the Creekside Park would
be and the dock would be transferred over, that that
land that is there would be transferred over.

Q. Right. And you said_on direct, I believe,
that you always presumed that would happen. Then you
found out that it got sold; is that right?

A. Well, I got kind of shocked about it being

sold because -- there was some discussions with the
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‘homeowners association about that property, and then it

was sold to the —-- what I'll call the Russo group.
Tt's called Civitas something or whatever LLC, so I was
pretty surprised that they did that.

.Q. Mr . Eble, in 2007, the I'On Club propoéed -
the I'On defendants proéosed to sell civic lot 6, the
Creek>Club,:to the homeowner associatipn} do you recall
that? | |

A. I do.

Q. Yeah. And you supported buyihg that, didn't
you? | |

 A. "I did because it would have avoided what we
are doing today.

Q. You supported the Assembly buying civic lot 6
for é?O0,000 when it was . offered; didn't you?

A. I did. |

Q.- I want to run through some exhibits with you,
pleése. Caﬁ we start with Defendant's 76. Well, let's
just put that down for just a second. Mr. Eble, do ydu
agree that the Board of Directors and homeowners
association, before every annuai'meeting in I'On, would
send out a packet of information to evefy resident?

A. They sent out letters, which for -- I didn't
read all of them, I ?ead some,>but not others --

Q. Did they —--
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A. I don't know if they sent them out eVery year,
but I suspect they did. They did communicate.
Q. Did they include the budget ——iproposed budget

for the next year?

A. I'm sure they would have.

Q. Okay. Did you reView any ofAthose?

A: Neot really. .

Q{ 'So, did you know that from the very get-go,
when the Creek Club was completed in 2001, that the
homeowners association was paying for use of the'Creek
Club and for the use of the Creek Club docks?

A. I knew we were paying for the maintenanée of
the Creekside Park docks —-- or whatever you call --
what did you call them?

Q. Creek Club docks.

A. I knew we weré paying fbr the maintenance of
those docks, and I knew that it- was a building owned by
the I'On Company. And we were paying for ;— when_they
had community meetings-or something, there &as some
nominal fee that was being paid of some kind, and then
it got larger later.

Q. And you knew, in fact; that building was
6perated for private rental from the start; is that
right?

A, I did.
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0. Okay. Let's please iook at Defendant's 76.
Now, you made some mention of your wife, Ms. Eble --
now, Ms. Eble started serving on the Board of Directors
for some time; is_that right?

A. She did.

Q. Okay. In fact, she was -- if you look at page
2 please —-- and highlight that top paragraph and call
it up; please. Just make this easy for everyone. Mr.

Eble, was Mrs. Eble the chair of the finance committeé
for the Board of Directors?

A. She was for a while. I kﬁow that she audited
the -- I know that because she audited the bills from
the gas, power company. And they found they were
charging us for like 25 or 30 poles we didn't have, and

it was $74,000 they were able to get back from South

Carolina Gas & Electric for pole rentals for poles that

didn't exist, so she was looking at the budget for some

years, but I don't remember the exact years.

Q.} Well, these minutes -- or thié letter to the
homeowners, at page 1, ydu'll see it is November 1,
2004; you agfee with me that at least at.that point,
Ms. Eble was the chairperson of the finance committee?

A. ' The letter says that, so I have no reason to
say she wasn't.

Q. I mean, Mr. Eble, wasn't she —-
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A. I don't just have -- I don't have indepeﬁdent
recolléction of what year she was on the finance
committee. If the letter says that, then she was.

Q. Then, please, let's look at Defendant's
Exhibit 108. TIf yoﬁ look through a few minutes of the
Board -- you'll see this one is dated February 12,
2004. You see listed -- do you.have it in front of
you, Mr. Eble? Maybe I can give youithisvhard copy .

A, I‘can't see 1it. This print‘is too fine.

Q. Okay. Let me get the hérd.copy for you -- if
you have any room up there.

A. What number are we on?

Q. It's 108, please.

(PAUSE.)

THE COURT: If you would repeat the question, Mr .
Duffy, I would appreciate it>aﬁd we can get right: to
the answer.

BY MR. DUFFY:

Q. Do you. -- are you with me on 108, please?

A. I see.the - |

Q. And do you see your wife, Mrs. Eble, listed as
a member of the Board present in February of 200472

A. I do.

Q. Okay. Lea Ann, let's look at Defendant's 39,

please. Defendant's 39 is one of the budgets of the
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Assembly -— are you with me yet? Please let me know
when you are, Mr. Eble.

A. I am.

Qf Okay. And on‘the first page of 39, you'll see
there's an entry at 639 —-— do you see that entry?

Right along the side here. An entry for the Creek Club

rental fee; do you see that?

.A; ‘I do.

Q. Okay. And just a few beneath that, youFll‘éee
aﬁ entr§<for the Creek Club dock usége fee; do you see
that?

A. I do.

Q. Would you agree with me that Ms. Eble was

certainly familiar with the péyments being made for the

rental fee for the'Créek Club and for the usage fees

for.the docks and the Creek Club?

A. I'm sure that she was, yes.

Q. Okay. Let's look at 113} please, Lea Ann -—
113, sorry to keeping jumping around on .you, I'm trying
to do it gquickly, which isn't fair to you -- 113,

please, Mr. Eble --

A. Okay.
Q. —-— do you see these -are minutes of the Board
of Directors from February 9, 2005; is that -- are you

with me, Mr. Eble?
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A. I am. I mean, I don't think I've ever seen
this before, but. |

Q. Okay. Do you see --

A. That's what it says on it.

0. All right. And is Ms. Eble present at the
meeting?

A. It says she is -- well, it sayé she's a guest,
yeah, so she'sfprésedt at the meeting.

Q. How to handle the finance committee -- but
let's look on the last page,'Lea Ann, under old
business.

A. Ckay.

Q. .Just under old business, Mr. Eble, do you See

where it indicates that Mr. Ed Clem is presenting to
the Boafd of Directors documents regarding the legal
agreement between the I'On Assembly and the I'On Club
pertaining to the usage of the docks at the Creék Club;
do you see that? ’

A. I. see that paragraph, yes.

Q. Okay. Is it fair to suggest that Ms. Eble was
aware of that agreement as wéll?

A. I can't speak as to what my wife was aware of .
There is a document that says she was at a meeting. I
don't really know what she was aware of, I would héve

to ask her. You're asking me -- I've never seen the
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document, and baSically you're just saying what's in
the document and asking me if she knew something and --
it says she was a guest. I don't know'if sbe was there
the whole time. I don't know if she.wasn't; I mean, I

just don't know. You might be riéht. I just don't

know that yoﬁ're right.

VQVI Okay. Thank you.  You are aware she was at a
meetiﬁg_where the minutes reflect that was discussed;
is that fair?

A. There's a documenﬁ_that‘says that, yes.

Q. Okay . Léf's-look at -- well, we can skip
looking at this. When you showed it earlier, it's Ms.
Eble who signed the Property Report réceipt, right; the
1998 Property Report?

- A. She signed it, but we both read it.

Q; I'm going to hand this to you, Mr. Eble. Tell
me 1f you reéognize what that 1is?

A. -It;s a deed.

Qv Is that the deedvfrpm the I'On Company of the
pro?ertyjthat you‘purchased?

A. It's the property my wife and I purchased,
yes.

Q. Right. Well, who is the purchaservlisted on
the deed?

" A. It's in my wife's name, but if you're married
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in South Carolina, any property yoﬁ buy,'it belongs to
both.

Q. ’She's the purchaéer from the I'On Company; 1is
that right, sir?

A. She's on the deed, yes.

Q. Okay. So, she is the one who;Would have any
claim related £o é céntracﬁ entered info with the Ifon
Company; isn't she?
| A. Not hecessarily. That's a legal question
you'd have to ask the judge, becausé we both own the
property. The deéd's in her name.

Q. Okay. |

A. And I'm a thifd party beneficiary of the
contract between I'On -- and my wife owns pfopérty that -
we Dboth pufchased, in which I paid for entirely.

Q. And she's not here to testify today beéausé
she can'ﬁ deny that she knew about this all along;
isn;t that right?

A. No, that's not true at all. She's in
Greenwood today visiting her parents.

Q. Was she ever‘——

A. .Because her dad had a -- her dad, last week,
passed out in the middle of the --—

Q. I'm sorry,ﬁo hear that. Did she testify at

the last trial?
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A. No, she didn't.
MR. DUFFY: Okay. Thank you.
THE COURT: Thank you. Any redirecﬁ?
'MS. LYNN: fés. |
REDIRECT EXAMINATION BY MS. LYNN:
Q. Mr. Eble, what was ydur ﬁﬁdérstanding as - to

the amenities the developers promised to build and

transfer to the Assembly per the 1998 Propefty Report

MR. DUFFY: I --—
THE COURT: Sustained.
MR. DUFFY: Thank you, Your Honor.

BY MS. LYNN:

Q. Mr. Eble, what facts, if any, were you

provided that the developers did not intend to abide by

the propérty ——

THE COURT: Sustained.

MR. DUFFY: Objection, Your Honof.

BY MS. LYNN: 7

Q. ‘Did the representations made by I'On Realty
repfeaentatives in any way differ than what you

understood and read in the 1998 Property Report?

A. Yes, to some extent. But the representations

that they made that I .felt they needed to be bound to,

whether they charged the I'On community or not for
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using a Creek Club, the representation was the property

would be conveyed. What they were charging the Creek

. Club, that didn't necessarily mean they weren't

ultimately going to convey the property. I wasn't
aware of that until théy sold the property,
irrespective of whethervthey.weré charging the
community -— because the'coﬁmunityfin the early years:

used that Creek Club building.quite often, and we -- we

‘had access to the docks. They didn't start closing

down the docks and denying people access to the water

on a real regular basis until it was sold to that

-business that's running it now.

MS. LYNN: Thank you.

THE COURT: Okay. Anything further?

'MR. DUFFY: No, ma'am.

THE COURT: All right, sirm You may step down.

THE WITNESS: Thank you, Your Honor.

THE COURT: .All right. Call your next witness,
please.

MR. LUCEY: -The plaintiff calls Tom Graham.

THE COURT: Yes, sir. Okay. Mr. Graham, come on
up and we'll swear you in. |

- THOMAS C. GRAHAM, aftér having

been duly‘sworn, téstified as follows:

THE CLERK: Thank you, sir. Please have a seat.
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Please state your full name for'the record, spelling
your last.
| THE WITNESS: My name 1is Thomas C. -- Carroll --
Graham -- G—r—ﬁ—h—a—m. |
DIRECT:EXAMINATION BY MR. LUCEY:

Q. Mr. Graham, good afternoon. How are you
doihg?v h |

A. I'm doing. fine.

 Q. i'm going té try tb keep movihg fast so we can

get through this trial this week, but if at any timé,
I'm moving too fast, I want you to tell me to‘slow
down; okay? Is that acceptable, sir?

A.' That's good.

Q. Now, and to move fast, I'm going to try to use

some of the exhibits on the screen. Any time I do

that, and you prefer a paper copy, tell me. I;ll héve
it to yéu immediately. Okéy. First, let's just
briefly cover iour background, sir. You're a
developer, correct?

A. I am Qith the -- with the -- our company. I
developéd a company, I'On Company.

Q0. Yes, sir. And you personally have been in

‘development for a long time, correct?

A. I've been in development a fairly long time.

I started real estate development in about 1979.
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Q. '79. So that would be - if my math is
right -- 30 odd years?

A. Something -- I don't know. It's been a long
time.

Q. And you've been successful, though?

A. .Well, sometimes vae been successful and
sometimes it's been very unpleasant. But owverall, I'wve
had a successful careér.' |

Q. And you developed in Atlantav?

A. I did most of my development in Atlanta.

- Q. Yoq;ve also doné some development in North
Carolina?

A. I was in -— I was -- I was involved in
developments in North Carolina.that --— that were --
they were not very pleasant.

Q. And obviously we know from today, you
developed in South Carolina?

A. Well, in South Carolina, I've been involved ih
-development in South Carolina, yes.

Q. You don't deny having a very large developer

role in the I'On subdivision here in Mount Pleasant, do
you?

Al No, I was —-- no.

Q. Now, as part of being.a developer with 30 odd

years experience, you're fairly familiar with
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development typevdocuments such as deeds, correct?

Al Yes.

Q. And puréhase contracts?

A. Yes, sir.

Q. Leases?

A. Yes.

Q. Easements? '
A. Yes. ‘

Q. Mortgagés?

A. Yes.

Q. Complex acquisition agreements?

A. Well, I try to keep things éimple. I don'ﬁ
know about complex, what -- what you mean?

Q. And you have a lot of business and financial
experience, too,vcorrect?

A. Yes.

Q.. I mean,lyou run the.numbers before you get
into a project, correct?

A. Well, as much.as you can. I try to.

Q0. And going back to those complicated
acquisitionvcontrécts, thejaCQuisition contract was, 1in
fact, a complicated acquisition contraét, correct?

A. Well, it -- we tried_to keep it simple, clean.

Q. You acquired the property in rolling ﬁhases,

correct?
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A. Yes.
Q. And phase I, obvidusly, would be first, right? »
A. Well, phase I was first. But the sequende'of
the numbers, we sometimes acquire them out of sequence.
Q. Well,'Iet's address something that we heard
earlier this morning that your representative provided
information on to the‘jﬁry in openiﬁg. yet's go to the.
ownership of phase II. Do you recall hearing that -

in that Property Report, those recreational amenities

that chart -- that ydur company didn't actually own
those -- own that real estate at the time?

A. I don't think we did in terms of the -- we had
the option to purchase-it if we -- and we had an

'obligation to move fairly quickly.

Q. Right. At the time the Property Report was
given to my client,>Brad Walbeck, in quember‘of 1999,
your company owned phasekll, correct?.

A. Correct.

Q. .All_right. So at the time he got the
representation, the issue of whether or not you'd ever .
buy it, that's out the window, right? You own it?

“A. Well, we owned it then, yes.

Q. In fact, you béught it in March of 1999,
correct? |

: - /
A. I don't remember the exact date. It was ‘in
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1999.

Q. Defendant‘s 3 én the écreen, please. March of
1999 would be seven months before y'all handed the
amenitieSAChart, the recreation charf, to my client,
Brad Walbeck, correct?

A. Well, I didn't do the math in terms of ;— but
we did ——‘wé didvownvthe land at the time that.;¥ that
we sold the lot to Mr. Walbeck.

Q. I want to address another'piece.of,information
the jury was provided this mbrning regarding
Defendant's Exhibit No. 3, a set of plats. And you see
the Qnes’Oﬁ the Board behind you, correct?

Al Weli, they are bﬁt of focus for me. I can't
read them.

Q. Héve you reviewéd them prior to coming to
court téday? )

A. »ﬁeviewed what?

Q. The plats that show a Creekside Park being
where the Marshwalk Park is? |
| A. Oh, yes. I'vé seen those plats, yes, those
engineering plans, yes. >’:

Q. You looked at those before coming to court,

"correct?

A. Yes.

Q. Because'y'all'were going to point out to the
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jury the Creekside Park reference to the Marshwalk Park

‘that's on those plats, correct?

A. I'm sorry, I —-

Q. Did you hear this morning -- pointed out --
that Defendant's Exhibit No. 3 has a reference to
Creekside Park where the Marshwélk Park is? o

A. Weli, thé Creekside Park and the Marshwalk are
the same. It's the same park. vIt's really a -- it's
really the most significant park withih I'On, I think.
And it's shown on this -- it's demarcatéd and the
engineers showed that they -- they markéd on that
series of engineering plats the location of the
Creekside Park. On -- subsequently, all along -- all
along the mérsh and the creek and the marshes of I'On.
It's a ten acre park.

Q. Right.

A. It's two —-- 1it's over two miles in length, and
it's a marvelous park.

Q. When you look at these to poin£ out that
reference to Creekside Park to the jury, did you happen
to nétice that every one of these plats is dated
several years after the 1998 Property Report?

A. Yes. They continued to, the engineers -- yes,

they continued to use that reference all the way

‘through, after the name was changed to the Marshwalk
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Park.

Q. Y'all don't have a plat from 1998 which calls

the Marshwalk plat -- Marshwalk Path a Creekside Park;
do you?
A. No, sir.

Q. You don't have one from 1999 that calls the‘j
Marshwalk Path a Creekside Park; do you?

A. I don't kﬁow when‘that first_one waéz——_

Q. The first daﬁe I see is'May_3l, 2000, a month
and a half after you‘all aménded the Property Repoft in
April of 2000; aré you aware of' any older than that,
sir? |

A. 'Am I aware of what?

Q. Any referéncés to a Creekside Park'oﬁ the
tributary prior to May of 20007

A. .No.

Q. Sir, let's go —- Exhibit 1, please. We have

on the screen the 1998 Property Report, correct, sir?

A. Thevfirst page; yes.

Q. "And let's go to page 21 with the chart. This
is the recreational faéilifies chart, correct?

A. Yes.

Q. And in the second half, on'phaseﬁII,‘if ybu’ll
blow up all of pﬂase II -- I should . use £he word

"enlarge"” -- I'm just used to the word "blow.up" for
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some reason —— we éee the Creekside Park is the first
item listed, correct?

A. Yes.

Q. And the second iﬁem is the community dock,
correct? |

A. Cgmmunity dock, yeé.

Q. And you aéree that that reference to a
community dock in this report, this 1998'report,
probably refers to the dock at the Creek Club; the main
dock, cofrect? |

A. Falsé.

Q. Sir, do YOu deny previously telling Josh
Evans, under oath in a depdéitioﬂrhe took several years
ago, that the community dock‘on page 21 of the Property
Report, probably refers to the dqck at the Creek Club,
the main dock?

A. I don't remember what i said two years ago.

Q. May I have the original deposition, pleaée?

- MR. LUCEY: Permission to open the deposition,
Your Honor?

THE COURT: You may.

MR. LUCEY: May I ask the court to inform the jury
of the nature of the deposition.

THE COURT: Certainly. Ladies and gentlemen, a

deposition is sworn testimony taken in the presence of
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‘a court reporter with the attorneys and the partieskif
they so choose. The deposition is taken under oath
just as it would be in a courtroom. The difference is
the trial judge and the jury are not there, but it is
sworn testimony and it is for.you to use and evaluate
as you see fit, just as you would any other testimony
that you hear.

BY MR. LUCEY:

Q. Sir, .let me direct you to -- first of all, on
the first page, we see this -- this deposition was

taken on May 23, 2012; do you see that?

A. Yes.
Q. So, that's just over two years ago, correct?
A. Yes.

Q. And you do recall being sworn to pell the
truth at the begihning of the deposition, correct?

A. Yes.

Q. An& you do agree with me that a person's
memory generally is better the closer in time to an
évent, that their memory is'tested.or the testimony is 
given, correct?

A. Génerally.

Q. And let's gb to page 69, line 25. Would you

tell me when you're there. Page 69 at the bottom, line

25.
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I asked you, "Do you believe the reference" --

or Mr. Evans asked you -- "Do you believe the reference

there in the chart refers to the dock that's at the
Creek Club?"

| "Certainly, that was ohe —-— one of them. I
would think brobably, but I would just like -— I would
just be guéssing. I dqn't know what;s in Joe's mind
ﬁifhout asking himf.

And the next guestion was, "I should ask Joe as

to which docks that includes"?

Answer, "What?"

Next question, fI‘should ask Joe Barnes which
docks that includes, that reference includes?"

Answer, "Well, you can ask him if you want to."

Question, "Well, if I wanted a definitive

answer, who do I ask?"

Answer, "Well, he may -- I don't know. I don't
know th you ask. Joe might know,‘but that's been
actually -- it's been 14, 15 years ago. = Good luck!
He'll remember. But I know that -- that I would say

probably they were, I mean, probably they are referring

"to that dock, the main dock. 'The Aésembly does

provide" --
MR. YOUNG: Your Honor, I would ask that he read

verbatim. I think you are adding something to the
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transcript --
THE COURT: Okay. Let's make sure it‘s.verbatim.
I don't havé it in front of me, so --
MR. YOUNG: You can startf Justin, at "but".
MR. LUCEY: At the word "but"?
MR. YOUNG: Yes, sir.
. BY MR. LﬁCEY:
Q. ‘"But I know that, that I would say.probably
they:were,_I mean, probably they are referring to that
dock, but that dgck is —— that particular dock, the

main dock, the Assembly does provide -- pays part of

- the costs and the Assembly provides all the maintenance

and éll the rest of the docks, because nobody elsé uses
those or Has access to it legally, so the Assembly pays
for it, but the Club pays for part of the maintenance
of that on the community -- on the maih dock". Did I
read that-correcfly,'sir?

A. Yes.

Q. Did you hear yourself use the word two or
three times "probably", but that dock is "probably" the
one referred to in that chart?

A. Well, that's correct. I did say that.

Q. Sir, not only did you tell Mr. Evans several
times that that community dock in phase II, page 21,

Plaintiff's Exhibit 1 probably refers to the dock at
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the Creek Club parcel, you actually‘told him that you
believed it refers to the dock at the Creek Club parcel
that is adjacent to the boat ramp, correct?

A. I don't recall seeing the "believe", I thought
it -

Q. Let's go to page 75, sir. Line 4.

Question, "Do you believe the community dock

that is referenced in the chart on pagé 21, includes

the dock at the Creek Club that is adjacent to the boat

ramp?"
Answer, "yes".
Did I read that correctly, sir?
A. That is -- you did.

Q. And, sir, you agree that tﬁe facilities listed
invphase I, which we have now identified as including
the dock at the Creek Club, wére intended to be
conveyed to‘the’Assembly, correct?

A. TWould you repeat that question?

Q. The facilities that are listed in that chart
on page one, for phase II, were intended to be conveyed
to the Assembly, correct?‘

A. That is correct.

Q. And we have just identified that that
community dock reference, one, you believe is probably

the dock at the Creek Club; and two, that you believe




i0
11
12
13
14
15
16
17
i8
19
20

21

22

23

24

25

RECORD ON APPEAL 636
200

T. GRAHAM -—-- DIRECT BY MR. LUCEY

it's the dock at the Creek Club next to the boat ramp,
éorrect? |

A. Well, I did at that time, but I‘——>I am —--— but
it is cleafly not now as we go back and review the
details of subsequent...

Q. You are changing your tegtimony?.

A. I was not -- I was not aware of the details;
about that at thatitimeg that's correct.

Q. In 2012, you believed that Plaintiff's Exhibit
1 refereﬂced the docks at the Creek Club;’éﬁd in 2014,
once we'get to trial, you no ionger believe what you
told us two years ago?

A. - I was —- that's correét.

Q. Let's go to page 24 of.the same exhibit,
please. Sir, I'just want to cover a couple of other
béckground details for the jury. I told them some of
these details in opening, but I'm not testimony. I
just want fhem to seé it in the evidence and hear it
from us. And on page 24 ih the Property Report, there
is a description éf the general topography, correct; do

you see that?

A. I can't read well --
Q. You see it .now? Would you like a paper copy?
A. No, do you have it in...

Q. Do you see the general topography, sir?
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A. Yes, sir.

Q.  And in the middle of this paragraph, the I'On

Company, which prepared this document, correct?

A. Yes.

Q. And you participated in the preparation of it?
You reviewed it prior to it being finalized, correct?

A, I surely did.

Q. You were the ihstigator for the filing of the
HUD_Property Repért by the I'On Cbmpany, corfect?

A. Yes. ‘ ' ' .

Q. And in this middle —-- iq this paragraph in the
middle line, stafts with miles -- it reads —- or
actually three senténces —— three lines —-- three words

further back, "there are over two miles of marsh

frontage" -- I'm going to pause there. Are you with
me?

A. Yes.

0. "And 300 feet of deep water frontage along
Hobcaw Creek" -- did i read that correctly?

A. Yes.

Q. So, there is 300 feet of deep water on the
main creek,.at the very tip of phasé I, correct?

Al Yes.

Q. And then the two miles of marsh land, that

runs along the tributary along the side of I'On,
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correct?
A. Yes.
0. And that tributary was at one time known as

the marshes of Hobcaw Creek, correct?
A Yes.
0. And y'all renamed it to Shelmore Creek?
A. I think so.. Théfe was a Shelmore dyster

Factory back there on that point sometime in the past.

Q.‘ Ahd, sir, further back in this document, on
page 31, we'll find it -- the signature page?

A! Yes.

0. And this is signed by your son, correct?

A. Yes. |

Q. And there's a line where his signature is,

correct?

Al Yes.

Q. And read to the'jury the word at the end of
that line where your son signed?

A. "Seal".

Q.' You, as a developer with 30.some years

experience, you understand the significance of a sealed

instrument, correct?

MR. YOUNG: Objection, lacks foundation.
THE COURT: Overruled.

A. Vaguely.
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Q. It's just a more formal way of exécuting
something, correct? | | |
A. I'm,reaily not faﬁiliar with what - with the

legal distinctions of what sealed means.

Q. Well, you know baék in the day, the king would
have his s£amp, and he would stamp a'document, and that
would be the seal, right? .

A. I really never witnessed that.

Q. Okay. And then let's go to page 27 of this
docﬁment, sir.

A. .I am old, but not that .old.

Q; This is a section called Property Ownérs

Association on page 27, correct?

A. Yes, sir.
Q. And the second paragraph, it says -- about the

second sentence -- it says "as the founder member, we
have the-right'to exercise control over the Assembly by
appointing, removing and replacing the majority of the
members of the Assembly's ngeining Board, until the
earlier of the date, as of which 75 percent of the
total acreage of the property planned for inclusion in
the subdivision has been conveyed to.persons other than
builders, or February 9, 2018, unless we voluntarily

choose to relinquish such right", correct?
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A. Yes.
Q. And, in fact, the developer maintained control

over the Assembly, the homeowner Board of Directors
until iate 2005, correct?

MR. YOUNG: Objection to the fofm. It lacks
foundation. |

THE'COURT: Sustained.

BY MR. LUCEY:

. 0. Sir, you, as the.developer, would appoint
Board mémbers to the Assembly's Board of Difectors in

the early years of I'On, correct?

A. No.
0. Y'all had a person named Legrand -- I
believe —- Elebash, who you appointed to serve as the

_president for five yearé?

A. Legrand, I recall,.washa -—- was a manager for
the I'On Com?any. Vince had selected and appointed
him. I was really never involved.in appoiﬁting members
to the Assembly, ﬁo the Board. That's --

Q. Are you aware that Legrand was on the Assembly
Board?

A. I understand that Legrand was the president of
the Assembly Board, as I recall he was, while he was
the manager of I'On Company.

Q0. And you just told the jury that he worked for
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I'On Company, correct?

A. Yes.

Q. But he was the president of the Assembly,
correct? |

A. Yes.

Q. Until late -- approximately late 2005, does
that sound .approximately right?

A. That's what I reéall.

Q. And -—- and‘the -— even after ybu all turned

over control of the Assembly to the homeowners, you
maintained a veto right as long as the declarant, the

developer existed, correct?

A. The veto rights were very, very limited. And
.they are spelled out in the —-- in‘the declaration, they
are very limited. We never exercised them.

Q. Let's cover it one step at a time. Your

company retained the veto right, correct?
A. The company did -- the founder did contain a
limited series of founder rights; that's correct.

Q. And the founder is the I'On Company, correct?

o

- That 1s correct.

Q. Okay. And you still have that right today?
A Yes.

Q. And you say it's limited, but you've also

previously described it as being like the supreme
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court; have you not?
A: Well, that was quite an exaggeration in terms
of -— the founder rights are quite limited.
Q. So, you do not deny telling me previously,

under oath, that your company's veto rights were like

being the supreme court; is that correct?

A. No, I don't deny that. I may have said that,

but it was like -- in that we had a veto right to -- in

-order to hopefully enable us to fulfill our vision of

completing the neighborhood, building it out.
Q. And, in fact, your company recently
reappointed a Board member -— an Assembly Board member,

unilaterally by your own company's decision, correct?

A.. Yes.

Q. Withouﬁ vote of the homeowners?

A. Yes.

Q. And in or around January of this year, perhaps

December of last year, y'all put Chad Besenfelder back
on that Assembly Board, correct?
A. Yes.

Q. And the homeowners had no say in that, did

A. No.
Q. The Board members had no say in that?

A. Well, they could have protested.
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Q. Buﬁ it wouldn't do any good because‘you had
that right, correct?

A. Well,bit could have been contested if they had
—-— they pould haVe contested their rights, any of them
were subject to. judicial review.

| Q. Now, let's'go back to 31 -- page 31 —-- for one

sécond before we leave this report, sir.

A. Back to ;here? ’

Q. Page 31, the Signature~page. There's é

sentence above that signature that your son affixed to

this document, next to the word "seal"; is there not?

It begins with "the ;nformation“ -—- "the information
contained in this report is an accurate description of
our subdivision and development plans", end quote,
correct?

A. Yes.

Q. It didn't say anything about a vision, did it?

A. No.

Q. Y'all represented to the Brad Walbecks of the
world and to the federal government, when you filed
this document, that this documeﬁt was aécurate,
correct?

A. Yes. We intended it to be.certainly.

Q. And let me have exhibit 102 on the screen,

v

please. Sir, this document is the November 3, 1998
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letter from the federal government acknowledging

receipt of the Property Report from'your company,
correct? Would yéu like a paper. copy?

A. It appears to be. I can't read this. Yes.

Q.. And we go to page two of'this.ddcument, sir,
Exhibit 102, to fhe second from-last paragraéh, it
rgads if a éhange occurs, that ydur company has an
obligation to amend this document within_lS days,
correct?

A.. Yes, that's what it says. I don't see it in
here. What page -- oh, the second pagé. Yes.

Q. ©Okay. And I just want to come back to that
when wevget to the other part of the exhibits, but
we;ll move forward for now . 189, pleaseﬁ Sir, I'm
showing you Plaintiff's Exhibit 189, which is a 1998 -
I'll take that out of your way —-- a lettef from your
company to the Olde Park people next door, Joe Griffith

and Louis Griffith, correct?

A. Yes.
Q. And you're going to show -- can we go to page
two. You are shown as a carbon copy oOn this letter,

correct?
A. Yes.
0. And it's signed by your son, Vince, again,

correct?
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A. " Yes.

Q. And this was a lettér that the I'0On Company
transmitted to Olde\Pafk regarding a saie of some
amenity riéhts and some sewer taps and whatever ‘else
from I'On to Olde Park, correct? |

A. Yes, and primary —- yes.

Q. And, sir, if wergo to the middle of page oné,
there's a.parag£aph that begins "proposal", cérfect?

" A. That's correct.

Q. And it reads "In response to YOur reqguest for
proposal for access to gravity (ph) éanitary sewer, the
I'On Club and the I'On's community dock and boat ramp";
did I read that correctly? |

A. Yes.

Q. "We are pleased to submit the following” so -~
SO your company is submitting a proposél to Olde Park,
correct?

“A. Yes.

Q. Relating to the commﬁnity dock and.the boat
ramp that you and I have been diséussing, correct?

A.. No.

Q. Does. it say community dock and boat ramp —--
what we just read?

A A. We never discussed a boat ramp before.

There's boat ramps that have been mentioned in -- to my
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knowledge, but the community doék that was referenced
here_ﬁas -- was -- and this was in -- the community
dock that was referenced here, was the one that was'——‘
that was anticipated to be -- this is still in the
future, we are planning. This has ﬁot been developed
and bu%lt yvet, designed and permitted, so this is a
cdntemplated proposal.

Q. Sure. Well, ﬁust share with us which
community doék.that you think you're contempiating
right heré in this offer that you're méking to Qlde'
Park? |

VA! Well, I think in this case, the community dock
anticipated was -- was likely the community dock that
would be beside the boat ramp that -- that was the --

that we were still trying to get permitted and

-appréved -— permitted and approved.

Q. At the Creek Club?

A. At the Creek Club, yes. Now, none-of'this was
in exiétence at the timé. |

Q. The same one you testified‘in your deposition
was probably the one listed in the chart, and that you
believed the one that was listed in the chart on page
21 of Plaintiff;s Exhibit 1, correct?

A. That‘s‘correct.

Q. And the boat ramp is at the same location, the
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same CV-6 parcel, correct?

A. The boat ramp is on -- is now there on CV-6.

Q. Well, it's always been there, right?

A. No, I don't know about always. Always -- I
know that the oﬁe that we built, was built in -- I
~think 2000 -- somewhere around in the‘year 2000, 1999.

Q. The Jordan tract existed for decadés before |

y'all bought it, right?

A. I don't know how many decades back. I think
that there was an old -- oldvremnahts of a boat ram?
back when we -- when we first saw the property.

Q. Thank you. The Jordan tractbalways had 300
feet of deep water access,.cofrect?

A. I think more deep water access than that, but
at least 300 feet.

Q. And it had the old Shelmore Fish Féctory on
it, correct?

A. I understand that's correct.

Q. And there was always a dock of some sort,.near
where the Commﬁnity dock is, and there was always a
boat ramp, both in disrepair, but they were always.at
this location at this one area in the Jordan tract that
had 300 feet of deep water, correct?

A. Well, they had been there, that's correct.

Q. Now, admittedly, you all tore out the few
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pilings that were left from the old community dock, and
maybe moved_it éver a few feet or sométhing, and built
a much nicer dock, right? |

Aﬂ Yes.

Q. But thé main deck for this entire tract has
always been at that pércel location,.that‘same 300
feet, correct?

A. The.main dock -- the main ——'the Creek Club
dock was there whén we built it. There was —-—- we built
in 2000,.2001, I'think Qe ended up fiﬁishing it;

Q. And before that, there was still the pilings
from the old Shelmore --

A. There were remnants of a dock there.

0. And the same thing -- the same thing with the
ramp, you-all put in a much nicer ramp, but truth be
knéwn, that's where the ramp has always been for the
Jordan tract, correct?

A. I don't know —-- close proximity.

Q. As far back aSAydu and I know, ‘that's alwayé
where fhe ramps have been?

A. They were close to‘there.

Q. At the same 300 feet of deep water, correct?

A. Yes. Yes.

Q. So, anybody who looked in '99 -- '98, '99 énd

‘early 2000, anybody who looked back at that parcel to
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see where the future beautiful déck and beautiful boat
ramp might be, all they would see is just a coﬁple of
old pilings and part of a dock, and a decrepit boat
landing, correct?

_A.> Yes.

Q. But they would see where they were locafed,_
would they not? There's only one place with 300 feet
of deep water.ph Hobcaw?

A. On -- on our property, that's correct.

Q. And going to pagé two of Plaintiff's Exhibit
189, sir, top paragraph, Mr. Vince Graham,‘your son, oh
behalf of the I'On Company, goes on to describe the
facilities to Olde Park that you are offering“them
access to or use of in this transactibn, correct? You
can see the sentence begins with "facilities" --
"Facilities will consist of at least six lighted clay
courts, an eight lane by 25 yard swimming pool with a
removal bubble for year round swimming; key pool locker
and baﬁh facilities, and a 3600 square foot Creek Club

located on our waterfront park fronting Hobcaw

Creek" —-- did I read that correctly, sir?
A, Yes.
Q. And we saw -- this is December 8, 1998,

correct?

A. Yes.
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Q. This is five weeks after you all filed a
report with the federal government saying that fhere
would be a Creekside Park, correct?

A. Yes. The Creekside Park is a -- is the --
it's the park that we described earliér. It's the two
mile park right up there.v |

Q. Well, then, let's come backf First, let's dov
this ;—/first, let's make'sure we have the dates right.
November 3, 1998; you make a representation to the
goverhment, corfect?

A. We filed a Propérty'Report describing the —--
in 1998, that's right.

0. 'And it's fi&e —— four and a half weeks later,
December 8, 1998, you all are wfiting Olde Park in
Pléintiff;s Exhibit 189, correct?

A. Yes. _

Q.. Okay. And let's go back to the comment you
just made aboﬁt Creekside Park. This létter reads that
the Creek Club will be located on our waterfront park
fronting Hobcaw Creek, correct?

A. Yes.

Q. There's no portion of the Marshwalk, no matter
what you call it, lineaf park, upside down park; there

is no portion of the Marshwalk that fronts Hobcaw

Creek, is there?
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A. No.

Q. Thank you. There can be no doubt that the
park described in this letter is not what you all
eventually named Marshwalk Park,. correct, because it's
not on Hobcaw Creek?

A. I'm sorry. I don't -- would you repéat that-
question? - |

Q. Surep There can be no doubt that ﬁhe
waterfront park referred to in the Olde Park lettér on
December 8, 1998, cannot be,'neverAwas, and cannot be
the—Marshwalk Park?

A. ‘Oh, that's certainly correct.

Q. Because the Marshwalk Park doesn't border
Hobcaw Creek?

A. That's correct. That's correct.

Q. So, clearly, as of.December 1998, your company
conﬁemplated that there would be a park which the Creek
Club would overlook on CV-6 in phase II, correct?

A. Yes.

Q. And this park would sit between the>Creek Club
and up to the left, the community dock, and up to the
right, the community boat ramp, cérrect?

A. I don't know.

Q. You don't know what the description of thét

park was?
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A. No |
Q. You don‘# know what its dimensions were?
A. No.
Q.  You don'ﬁ know what was plaﬁned?
A. No, nbt back in 1998, when this -- no, I

don't.
Q. Do you know if it was planned that the Hobcaw

Creek front park would connect to theIMarshwalk Park?

A. I can surmise. I would assume that it would
if -- but I don't know.
Q. And can you tell the jury when your company

canceiled its plans to build that park between. the
Creek Club, the'community dock, and the community boat
ramp?

CA. I don't know that we ever cancelled any plans
to landscape and complete a park.there'on the Creek
Club. |

Q. There can't be a park there, because you sold
the whole lot to 148 Civitas in 2009; you can't sell
parkS?

A. Why can't you?

Q. You sold a‘park?.

A. Well,”we’developed parks on —-- the I'On Club
has parks in it, that they are owned by the I'On Club.

And it's —-- the park is.-- I don't know why we couldn't
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sell a park area, one for recreational purposes, sure.

Q. Well, let me just ask you, when you sold CV-6
to 148 Civitas on August 5, 2009, did you sell them the
park that was between the Creek Club and the docks and
the ramp?

A. The yard -- the front yard, the landscaped
vard, yes. | | -

- Q. You sold them the park?
"A. We sold them fhe entire lot CV-6.

Q. Which included the park that's referenéed in
the December 8, 1998, letter to Olde Park, correct?

| A. Yes.

Qi And if we move down this letter.just a little
bit, about two paragréphs, we get to a section called
"boat ramp/community‘dock"; do you see that?

A. Yes . |

Q. It goes on to say, "We will shortly apply for
permits for a community dock facility and the
renovation of the boat ramp along Hobcaw Creek",
correct?

A. Yes.

Q. .And if says in no‘uncertain terms folloWing
that, to Oide Park, that "these facilities will bélong
to the I'Cn Assembly", correct?

A. Yes.
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Q. But you sold those to 148 Civitas on August 5,
2009, too, did you not?

A. Yes.

Q. Exhibit 31, sir, line 31. Sir, you're
familiar with a publication by'I'Oh.called Civitas,
correct?. | |

A.  Vaguely.

Q. It was a newslétter you all used in markéting?

‘A I think so. |

Q. And if you're only vaguely familiar with it,
I'm just going to skip it.

A. Well, I'm vaguely familiar with it, that's the
extent.

Q; You didn't contribute —-- you didn't p;oof it,
edit it, contribute to it, approVe'ité

A. No.

Q. The contents. Okay. Let's skip 'it. Exhibit
190, please. This is Mr. Griffith nex£ door, Olde
Park. This 1is fheir response to the offer y'all made
in December of 1998 for access and use of that park in
frbnt.of the.Creek Club and the community dock boat
ramp, Cerect?

A. Yes.

0. And if we go on page two of the Joe Griffith

response, we again see that the 3600 Creek Club will be
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located quote "on the waterfront park on Hobcaw Creek",
end guote, correcﬁ?

A. I'm trying to find where you -— where are you
referencing.

Q. It is in the middle of the first paragraph,
sir, the fourth liné.

A. Rightf

Q. So, once again, we confirm that there will be
a park in front of the Creek Club, correct?

A. That was contemplated in this letter that's in
print obviously.

Q. And if we go forward to Plaintiff's Exhibit
191, we have a letter between Olde Park and I'On, 5n
I'On letter head, signed by your son, Vince, correct?

A. Yes.

Q. March 24, 19992

A. March, yes.

Q. And it's signed at the bottom -- it was
originally signed by Vincebwhen he transmitted a
clarification, and now it's signed by Mr. Griffith,
coming back to him, agreeing to the final details,
correct?

A. I don't know the context of this. It's —-

- it's -- they appear to be reaching -- reaching terms.

Q. Okay. And the terms were -- you heard me tell
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the jury I believe this morning -- $450,000 in cash and
an acre, which would be built -- which would be divided

up into five buildable lots, correct?

A. Well, we got credit for threé additional lot
entitlements and it was -—-—

0: And of the four fifty, a $100,000 would be
paid wheﬁ I‘dn completed the Créek Club; the boat ramp,

and the community dock, .correct?

A. Yes.
Q. And as 'a result --
A, They were final -- the final deposit payment

would be upon the completion of the Creek'CluE, the
boat ramp, and the community dock.

Q. And as we saw earlier,'the parties had agreed
that the Creek Club would éverlook'the park on the
Hobcaw Creek river, correct?

A. That was the plan.

Q. Let's go to Exhibit 5, please; Sir, this is a
plat showing the -- the permitted plat for what tﬂey

call dock number one in your state and federal dock

_applications, correct?

A. I don't know. It‘S»got stamped, permitted

plans and the dates and --

Q. If you don't know, let's go to Exhibit 86

first, so that we will be sure about this, please.
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Exhibit 86 is the August 12, 1999 Newkirk Environmental
application for docks to the federal‘government,
correct? COE?

A, Yes. I can't read these.:

Q. Here is a paper copy,bsir. If we go to page
three 6f this document, sir} Plaintiff's Exhibi£ 86, we
see that this application is 'signed by your son,
Jéffrey, correct?

A. Yes.

Q. Now, the jury hasn't heard much about Jeffrey;
he's the secoﬁd son that beCame involved in your
development of I'On, for at least part of the time,
correct? |

A. Yes.

Q. And he actually worked up here akin to a

project manager for the I1'On Company, correct?

A. Ultimately, that was his -- he did.
Q. And you recognize his signature, correct?
A, Yes.

Q. And you see that in paragraph 18, where Geoff
is authorizing this applicqtion, he also authorizes the:
party in paragraph four to be the agent for your
company in the application. If we go back to pafagraph
four, we see that's Newkirk Environmental, correct?

A. Yes.
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Q. And you're familiar, at least generally, as a
30 some odd year developer with the permitting prbcéss,
correct? You might hire an expert to do it for you,
but you are still the -client? You still havelto make
the decisions, correct? |

A. Wéll, it various, bu£ generally.

Q. Okay. And Néwkirk Environmental was going to
be Y'all's consultant to handle the dock permitting,

correct?

A. Yes.

Q.  They were going to be your authorized agent,
right?

‘A. To my underétanding -—- to my recollectioﬁ, I

<

understand that's the case.
0. And if we go back further in this exhibit to
the sixth pagé, we are going to find an affidavit of
ownership, control, and it's.signed in the bottom right
by Joe Bafnes; do you see that? |
A. ,Ye;.
Q. And it's -- he's shown by your company as
being the general manager of tﬁe I'On Company, correct? 
A. Yes.
Ql- That was his role, right?
A. That was his role, yes.

Q. And, in fact, we saw him sign a lot of
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documents this morning, during opening, did you see the
deeas and what have you he signed, and the disclosures
and what. have you? Did you see those?

A._ I saw them, yes.

Q. And he had the authority to sign those
documéﬁts on your compahy;s behalf, correct?

A. Yes.

Q. AHe was handiing‘yoﬁr company's business for
your day—té—day operations, assisting your son, Vince
Graham, correct?

A. Yes. Vince had recruited Joe, and Joe was --—
helwas éhe manager, so he had the authority tb do these
things.

Q. And if we go to the next page of this exhibit,
sir, we get your company's description of this project
to the state and federai governments(‘and the middle
sentence reads "one signifiéant feature of this plan
preserves the entire approximately one hélf mile of
waterfront for community access", correct?

A. Yeé;

Q. It aléo references, at the last sentence, the
concéptual dock plan that you all had submitted to ﬁhe
state in 1997, éorréct? |

A. . Yes.

Q. In 1997 you had submitted a plan for six
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docks, correct, a master plan, Defendant's Exhibit'No.
47

A. I think that's correct.

Q. And now, in 1999, you are again referéncing
that same dock plan, same six docks and sﬁbmitting an
application to the state and federai gbvernmentslfor
six docks in this docuﬁent, correct?

A!-_We were submitting -— we were_submitﬁing our
application, yes.

Q. And if we go -- if we go to the following‘
page, paragréph five, we see that -there's going to be-
couple smaller docks in paragraphs five and six,
correct? |

A. Weli, thét's -- .yeah, they were —- these
were -—— it's a general déscription of the docks that we
were seeking approval to build.

Q. And these two smaller docks in paragraphs five
and six were going to be on an, as yet, unnamed
tributary -- tributary of Hobcaw Creek, using your

company's words, correct?

AL Yes.
Q. An unnamed tributary, correct?
A. Yes.

0. And if we go to sheet four of 14 in the

drawings that follow the application in the same
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Exhibiﬁ 86, we'll see the same sheet as Plaintiff's
Exhibit No. 5, except that iﬁ simply hasn't been
approved yet? I'm‘just going with page fogr~only,
please. And there's sheet four; it's célled dock
number one?

A. Yes.

Q. And this is what yéﬁ‘are asking the staté and
federal governments to apprdve,ICOrrect?w

| A. " Yes.

Q. And this -- we saw this on the screen during
opening, it has the community dock, .over on the left,
extending out on a fixed pier, correct?'

A. Yes. _

Q. And at the end of it, it says "proposed fixed
dock with pavilion", correct?

A. Yes.

Q. You heard me refer to a gazebo in opening
statements, correct? |

A. A what?

Q. You heard me use the word "gazebo"?

A. I don't recall, but... ‘

Q. Y'all call that structure with a roof on it,
the architectural effect, you call that a pavilion?

A. Pavilion or gazebo,’that's ~-— yes.

Q. This will be the only dock of any dock in I'On.
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that will have an architectural detail, correct?
A. No.

Q. What other docks have a gazebo in I'0On,

.please?

A. There's a little dock on the Eastlake that-has
an architectural structure on it.

Q. You are right. I stand corrected. This will
be the only dock on Hobcaw Creek, or iﬁs unnamed

tributary, that has an architectural'feature such as a

‘gazebo or a pavilion, correct?

“A. Yes.
Q. This is_going to be the dock, correct?
A. It's one of them. It's the most significant

dock. _ ‘
Q0. And within y'all's application to the
\ N
government, you included as part of your description of

dock number one, the boat ramp and the staging dock

over on the right hand -- this drawing, correct?

A Yes.
Q. And in the center of this drawing, next to the
words "Creek Club", we see the abbreviation HOA/

correct?
A.: Yes.
0. Tell the jury what HOA stands for?

A. HOA generally is an_abbreviation for
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homeowners association of propefty owners.

Q. And if we go to sheet five, the following
sheet, we will see a small portion of the Marshwalk
that will border one of the c;ab docks on the‘
tributary, corréct, the unnamed tributary?

Aﬂ Yes.

Q. And that Marshwalk also has.the abbreviations
in it, HOA, correct?\ | |

A. Yes.

0. And, also, if we seé ——-if we look at plan
view for dock two and three of the éheet we're on, we
also see that the Marshwalk is generally going to
folldw on the outside'edge, the critical line, the DHEC
critical line, correct?

A. Yes.

Q. .So, on the one side -- on the marsh side would
be the critical line for high tide or flood tides; and
on the inside perimeter, the border of the Marshwalk
will be the backside of all the residents' lots,
correct?

A. Yes.

Q. And if we go to sheet six we, again, seé other
portions of the Marshwalk that are labeled HCA parcels
just like the CV-6 on dock one, correct?

A. Yes.
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Q. When we go to the.final page, sheet 14 of 14,
we can confirm that dock one will be the only dock with
an architectural feature ie this application to the
state and federal governments, correct?

‘A. Yes.

0. And that's in the drawing on the top right on
the screen? .

A, Yes;-

Q. ‘Exhibit 2, please. Actually, I want. to go.

back to Exhibit 38 —— 38 will be in the bottom binder,
I bélieve. This goes through 28. Here you go, sir, my
mistake.

A. Are we done with this one?

Q. We'll be coming back to it, but I'll take it
out of your way. Thirty eight 1is a draft of the formal
Olde_?a:k/I'On agreement that we saw negotiaﬁed in the
Deeember '98, February F99 letters, correct?

A. I don't know. It appears to be.

Q. You see the fax date en top, 1t says
"September 13, 1999"?

A. Yes.

Q. And so you are working on forhaliiing the 0Olde
Park agreementrbefore the Brad Walbeck contract occere,
correct? |

A. I don't know.




10
11
12
13
14
15
16
17
18

19

20

21

22

23

24

25

RECORD ON APPEAL 665

229

T. GRAHAM -- DIRECT BY MR. LUCEY

Q. And let's go to Exhibit 87, please. I'm going
to skip 87 -- let's go to Exhibit 108. ‘This is an
October memorandum from you to ybur controller, Mac
Martin, at the I'On Company, correct?

A. Yes. |

Q. And you're addressing how the préceeds from
the Olde.Park deal are going to be utilized, correct?

A.i Actually not. It's just the...

Q. Let me first ask: This is from you? This

.e-mail is from you?

A. This is from me.

Q. Okay. And in the fourth paragfaph, you state
"G.R. will pay an additional $100,000 upon completion
of the Creek Club, doék, and boat ramp, will apply that

$100,000 against the Creek Club costs", correct?

A. Correct.

. Q. This ié what you're telling your accountant to
do? |

A. Yes.

Q. So, you sold Olde Park, the rights to use the
I'On amenities for $450,000; and then you took a

$100,000 -0of that four fifty, .and you used it to build

that venue, that meeting house called the Creek Club on

the backside of CV-6, correct?

A. Sort of. It ‘was technically not quite, but...
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Q. At least that's what your e-mail says,
correct?
A. No. We applied -- it was an accounting

matter. We were allocating costs for -- for tax

purposes and for accounting for’depreciation'and so.

Q. You allocated $100,000. of the money that you
gotbfrom Olde Park, for selling access to the I'On

amenities, to the construction of the Creek Club?.

A. No, we didn't -- no, it was not -— it was --
we sold -- that's not guite right.
Q. Well, you soid a sewer tap and some other

things, too, correct?

A. We sold -= yeah, we sold -- we provided access
to them for -- to -— we provided access to the Olde
Park developerifor that sewer, sanitary sewer, which is
a very significant thing. And we -- we provided‘for
them a reservation for 114 memberships in the I'On
Club, which was a -- an I'On Ciﬁb on these ——fon -— we
are developing these boating -- the Creek Club and

enhanced. boating facilities and a swim, tennis facility

that -- that we thought would be a Valuable amenity

for —-- for -- certainly for the I'On residents, end the
value -- would enhance -the value:of the lots. And it
was something that could be of value for -— for —-- for

the Olde Park developer and -- and enable them tobnot
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have to build their own competing facility. So it's
what you say, it's close to being correct. I don't
mean to quibble. ¢
Q. Sure. And just to address two issues -- two

issues that come out of that answer for me any way.
First of all, one of the reasons you only allécafed a
hundred thousand to the Creek.Club costs is becéﬁse
some of the other money was allocated to the sewer
taps, or the other benefits that Olde Park was going to
get under'this agreement, correct?

‘A. Yes.

Q. And I'm saying "sewer taps", I don't know
whether they are water of utilities or whatever, bﬁt
there was underground access -- underground civil
érchitecture, correct?

AL Yes.

Q. So, that's why you divided it up, correct?

A. We weré having to allocate funds, yes.

Q. And then you just mentioned something about

the club developing facilities, the I'On Club

deveioping facilities, including boating facilities,
correct?

A. Yes.

Q. And you just mentioned that the only way the

Olde Park residents would be able to access the IfOn
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community boating facilities, the ones at the Creek
Club -- the onés at CV-6 —-— would‘be to buy a
membership in the I'On Club, correct?

| A.. Yes.

Q. So, to make the membership in the I'On Club
work for people who didn't live in the neighborhdod,
and who wanted to access those boating’facilities and
parﬁs, you had to put those amenities into the Club,
correct?

AL Well, in order to —--

Q. Streamline it -- streamline it or facilitate
it?

A. Yes,.

Q. And that was the deal with Olde Pafk, you had
to buy the club membership and then you got your access
to the I'On boatiﬁg facilities?

A. That's not correét. We had -- we were —-- we
were —-- we were planning to develop these —-- the club.
And these were a lot of moving -- we had a lot of
moving parts, but the -- we didn't -- the Olde Park
deal waé independent of the -- of -- we were -- we were
planning to develop the I'On Club and the I'dn Creek
Club to -- to enhance the overall quality and
desifability of our neighborhood. Those were -- we

just thought .that was the way to do it.
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Q. Your deal reéuired Olde Park residents to buy
membership in the Club to access the I'On boating
facilities, correct?

A. vThat's.correct.

0. And for the Club, then, to proyide those
boating facilities to the I'On -- excusé me -- to_the
Olde Park owners; it would either héve to own.them or
somehow possess them, correct?
| At" Yes. |

Q. And so you put ‘the boating-facilities and all
of CV-6 into the Club's name -- you deeded it to the
Club, correct? |

A. Well, you're ~—.that's correct. We did that.
But the linkage is not -- you're -- you're shifting
around the linkage.

Q. Let's go to Exhibit 2, please. This is the
Walbeck contract, the purchase contract?

A. Yes.

Q. And it's dated November 27, 1999, correct?

A. Yes.
Q. And it has the same facilities chart,
-amenities chart listed in it that has -- that was in

the Property Report, correct?
A. I think so.

Q. So, that will be on pagé four?
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A. Yes.

Q. Well, since we've already established that the

Creekside dock in the 1998 Property Report was the one
next to the Creek Club and the boat ramp, the Creekside

dock referenced in the Walbeck contract would have to

‘be the one next to boat ramp in the Creek Club, .

correct?
. A. Well, you're -- you've called it the Creekside
Park, so no, that's false. There'sAno_reference to a

Creekside dock anywhere in either the contract or the

VProperty Report.

Q. In case I misspoke, I'll reask the guestion.
And I do occasionally misspeak, so I don't take offense

you correcting me sometimes.

A. I'm not -— no, I'm sorry. Proceed.

Q. We've already established —; since we've
already estabiished that the Creekside -- éxcuse me --
that the community dock -- you almost had me doing it
again -- thaf the community dock in the Pfoberty Report

is the one next to the Creek Club and the boat ramp, it
goes without saying that the community dock in the

Walbeck contract is the one next to the Creek Club and

-the boat ramp, correct?

A. False.

Q. So, you're telling the jury the community dock
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referenced in the Property Report is different from the

community dock referenced in the Walbeck contract?

A. No. They are the same.

Q. They are the same?

A. But we never -- fhat's correét.

Q. They are the samé. Whatever théyAare,

whatever the jury decides they are,. they are the same.

And in paragraph 10 of this contract, specifically

incorporates the Property Report -- you are right
there -- it's right above the chart, sir. It's the

same page you're on. The same page. Paragraph ten
above that chart expressly incorporatés the Property
Report by reference} correct? |

A. Yes.

Q. -And if we go several pages further back in
this contract, we see that this is signed by Joseph
Barnes, correct?

A. Yes.

0. And at the time this contract was executed,
November 27) 1999, the Olde Park deal had already -been
signed in March of '99, correct?

A. I don't remember.

Q. You don't remember looking at that exhibit .
with mé a few minutes ago?

A. I don't récall the date.
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Q. Okay. But we can tell by your finance memo
where you just allocated a $100,000 of the Olde Park

money to building the Creek Club, that it -- the  deal

is substantially in place by October of 1999, correct?

A. If we got the money, then it -- yeah, yes.
0. And the Walbeck contract references -- as we
said expressly -- Plaintiff's Exhibit No. 1 -- the

Property Report, which provided who would be usihg.the
facilities, correct?

A. Who would be using the fécilities enumerated
deséribed within the Property Repqrt.

Q. The ones conveyed to the Assembly would be
uéed,by the members of the Assembly, the declarant, and
their guesté; do you recall us reading that together?

A. Yes, uh-huh.

Q. And you didn't amend the other Property Report
or the contract on November 27, 1999, to rewrite that
the facilities would now be utilized by the I'On
Assembly and its members, the declarant, and the Olde
Park residents, did you?

A. No.

Q. And your company didn't make any -- any
disclosu?e-to Mr.'Walbeck'about that change in the
Property Repart when they signed a contract with him on

December 7, 1999, did they?,
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A. No.
Q. And you recall we looked earlier at one of our

exhibits in this case, which was the letter of receipt
from the féderal government, when you all first filed
that Property Reporﬁ‘on November 3, 1998, correct?

A. Xes. |

Q. And that letter of receipt instructed the I'0On
Company, thét any changes -- any changes that occur, to
any information in that Property Report, had to bé‘
amended and refiled within 15 daYs,vcorrect?

A. Yes.

Q. That didn't happen, did it?

N

There was no change.
Q. There was.no change with the 0Olde Park deal?
A. No.
Q. Never any change?
A. No change in terms of the impact upon the

Property Report,»no.

Q. No change wiﬁh the Creekside Park in front of
the Creek Club?

A. The Creekside Park was the -- is the Marshwalk
running along the -- that two mile park that we've seen
on many»plats, and one of the most significant parks in
I'On.

Q. And, sir, let me show you the original copy of
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Defendénﬁ's Exhibit 92 A, which is placed on the.screen
this morning, the map of I'On; the colorful map. This
was a-document that would help prospective pﬁrchasers
identify which lots were which that they were looking
at in part, correct?

A. Yes. Convenient maps —- graphic maps —-- it's

THE COURT: If y'all could‘look this way, our
court feporter is having a little trouble hearing.

A. Sorry. Thanks.

BY MR. LUCEY:

0. And, sir, if you look at thatlmap, it shows
most of the phases ih I'On develop, but not quite all
of them, correct? |

A. That's correct.

Q. So, that would place the map somewhere later
in time, perhabs 2002, 20057

A. I don't know when it was prepared.

Q. Certainly years after Mr. Brad Walbeck
contracted for the property, correct?

A. Oh, vyes. |

Q. - And at thé bottom, left hand corner of this
marketing brochure and map, it says this 1is for
informational purposes only; the very first sentence,

correct?
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A, Yes.
Q. And then you go to the next paragraph, it says
quote "obtain the Property Report required by federal

law and read it before signing anything"; did I read

that correctly?

A. Yes.

Q. And you include that on much of your ﬁarketing
material, correct?

A. I don't know. I assume so. I think thaf's
true.

Q. You are telling people like Brad Walbeck, that
that's -- that's the Bible. The Property Reﬁort,
that's what you got to.read; that's what you'can rely
on; that's it. It doesn't matter what our marketing
brochure say, obtain the Property Report and read it
before you buy, correct?

A. Yeé.

Q. Can we go to Exhibit 10¢, please. Sir, if you
could just confirm 6n the screen behind you, this is
the final, formal Olde Park agreement between I'On and
Olde Park? |

A. I can't read that, Mr. Lucey. Yes, 1 cah.read
that below;

Q. And I'm going to the last page, if you'll

confirm this is Mr. Barnes' signature on this document
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too?

A. Yes.

Q. Plaintiff's 118, please. This is a letter
from January 10, 2000, from your company to Mr.
Walbeck, corréct?' |

A.. It's the only thing I -- yes.

0. Itis on your company's letterhead. And,

" again, Mr. Barnes has signed it, correct?

A. Yes.

Q. Aﬁd it's congratulating him on his recent
purchase, correct?

A. .Yes.

Q. It doesn't sayAanyfhing about any change in
the plans for the boating facilities or the Olde Park
deal, does it?

A. No.

Q. It doesn't say anything about any change in
the Property Report,-does it? |

A. No.

Q. Exhibit 42, please. This is.the recreational
easement, correct?

A. Yes.

Q. And 1it's dated Februafy 9, 2000?”

A. Yes.

Q0. And, again, it's signed by Joe Barnes?
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A. Yes.

Q. And tﬁis ié the document by which your company
is going to now provide access to the Aésembly members
for them to use the docks and the boating ramp,

correct?

A. Yes.

0. And it's an easement, right?

A. Yes.

Q. You didn't -- ybu didn't see the word

"easement" anywhere iﬁ the Property Report, did you?

A. No.

Q. And you understand an easement is different
than a deed?

A. Yes.

Q. ~Okay. If you were conveying something, you'd
use a deed, right?

A. Generally.

Q. 'And an easement is something less than a deed,
correct?

A. Generally.

.Q. And if we go to page three of this docﬁmentp
it's described &ds a perpetual easement, correct?

AL Yes.

Q.' But if we go further back to page eight of the

document, there's a paragraph 4.2, which is a term,
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correct?

A. Yes.

Q. And the term provides that either party can
terminate this easement after 30 Yéars, correct?

A. Yes.

Q. All they ha&e to do is give six months notice,
correct? '

A. That's what this'says, yes.

Q. They don't need any reason at all, right?

A. That's what this says, correct.
Q. So, under the terms of this paragraph, as you
understand it, if the property -- if CV-6, which is

subject to this easement, is in somebody else's hands
at the end of 30 years, they could terminate- that

casement?

A. That's what it -- that's what you would
conclude. We understood it was perpetual;

Q. You understood it was perpetual?

A. That was our understanding, vyes.

Q. Have you ever seen this term before? Have you

ever seen paragraph 4.2 term before this litigation

began?
A. Yes.

Q0. You saw it before the litigation?

A. You know, I don't remember.
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Q.

‘Were you aware of this paragraph 4.2, when you

sold CV-6 to 148 Civitas on August 5, 20097?.

A.

Q.

Yes.

You are aware at that time, when you 'sold it,

that Civitas would have the right to terminate the

Assembly members' access to those boating facilities

after a 30 year term?

A.

Q.

]

Q.
A

Q.

.That's what it says.

And you were aware it was there?
f was, yes, I think so.

And you sold the.property anyway?
We did. |

You didn't do anything to fix that 30 year

term before you sold the property?

A.

0.

No.

And at the time you sold the property, 2009,

nine years had already expired, correct?

A.
Q.
A.

Q.

Yes.
There 1is only 21 years left, correct?
Yes.

So in 21 years, your buyer, Civitas, could

cancel all the Assembly and homeowner members' rights

to use those docks and the boat ramp at their -- at

their whim?

A.

Well, possibly, we -- that's correct.
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0. And you didn't do anything to fix it?

A. No,'we didn't.

Q. That's not the vision you spld the I'0On
homeowners, is it?

A. Well, that is not the vision we sold, wé‘—— we
didn't sell the vision_to them -- the double'negatives
are confusing. We -- within the -- in that -—1in the
promise that we made was -- was we would pfovide a
community dock. It was our intent to provide these

facilities and we intended for that to be permanent.
But it was -- we made a mistake with that -- with that
term in the easement. And it just -- it was —-- it waé
——‘wé made a mistake with_that, I think.

Q. You sold a way of life to the I'0On homeowners,
didn't yéu?’

A. Pardon?

Q; You sold a way of life to the i'On homeowners,
correct? | |

A. Well, we intended for that easement to be
permanent. And we really did not —-- there are things
that can change and you can modify them and enhance and
deal with it, so we had a —- |

Q. So, you are tﬁe majority owner of TIC, The
I'On Company, correct?

A. No.
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Q. Your company, Graham Development is the
majority owner of the I'On Company, correct?

A. We were. We'rebnot now, it's different; but‘I
was .then, yes. |

Q.. ©Okay. And you were the controllihg owner, the
majority owner of ‘the I'On Company when it's
subsidiary, the I;bn Realty, was active, correct?

A. Yes.

Q. And you would céme to town from Atlanta once a

week, once a month, twice a month; and you and Vince
and your managers would have meetings? You would
operate by consensus, correct?

A. To -- to -— to some extent. I would come --
generally once a month I would come.  And if there were
issues that we had to resolve, then we would -- I
was —-- I was the primary investor. Vince was the
manager. He Qas on site, so generally we would -- we
would discuss things.

Q. And‘in the early years, ﬁhe owners and the
managers woula participate in marketing discussions, -
correct? Marketing ideas?

AL You know, sometimes -- I'm sure we did,

‘sometimes. It's been a long time ago.

Q; And your subsidiary, the I'On Realty, it

employed real estate agents, correct?
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A. I'On Realty, we're a real estate agency,
that's correct. |
Q. And you participated in diséussions with the

managers and the realtors, that prospeéti?e buyers
would be taken out to the Creek Club, sat in the .
rocking chairs; sold a way of life; sold a view over’
the creek, and thé dock, and the éommunity dock, and
the ramp, and the use of Creek Club, and the park in
front of Creek Club? | |

A. Well, I don't.know that. I did.—.However, I
know that we built the Creek Club and as -- and the
swih/tennis club as amenities to serve the
ﬁeighborhoodf We -+ and we enabled by —-— 1in terms of
either donating the land to get a school up as an
amenity within the community, .and churches within the
community, for amenities that would serve the
neighborhood and -- and -- and we helped get thé
commercial and offiée buildings built to the provide --
to be amenities to sere the community and to enhance
the overall value of these lots, and enable us to sell
-= fo‘build out this dream and vision. But we didn't
see that -- we didn't plan on the Assembly owhing all
these property/facilities, and didn't see it was
necessary for them to own them in order to benefit from

them, to use them, to enjoy them.
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Q. Sir, do you deny knowing that the I'On Realty
agents, working for your subsidiary, sat the
prospective purchasers on the porches at the Creek
Club, pointed out the community dock, the boat ramp,
what you call»fhe green area in front, and said this
could be yours; this could be your way of:life?

MR. YOﬁNG: Asked and answered, Your Honor.

THE COURT: Overruled. |

A. I know that beginning with the opening of the
Creek Club, when it was completed and we had our first
event sometime in, I think, 2003, and we had wedding
events and wo had -- they had receotions and we had
parties, and -- and it was a -- it was a significant
amenity to the neighborhood. And I am sure that the
real estate agents would toke people down and ——vand

sit down there and look out over that marsh. It's

gorgeous and beautiful; so I'm sure they would do that.

0. Exhibit 41, please. Let's go forward to
Exhibit 11, please. Sir, I've placed on the screen the
August 15, 2000 deed from the I'On Company to the I'On
Club; do you see that?

A. It's the same exhibit?

Q. Yes, sir. ©Exhibit llf,

A. Yes.

Q. And this is where the I'On Company conveyed
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CV-6 to the I'On Club, correct?

A.

Q.

Yes.

The CV-6 that had the boating facilities on

it, correct?

A.
Q.
back the
correct?
Af
Q.
A;

Q.

Yes.

~And it didn't -- the I'On Company didn't hold

docks or boat ramp from that conveyance,

Correct.
They just'deeded it off to the Club, correct?
Yes.

And you and I just looked at the easement that

the Club had given the Assembly members to use the

boating facilities a moment ago, in Plaintiff's Exhibit

42; do you recall that?

A
Q.
earlier,

A.

Q.

Yes.

And that easement was dated six-ménths
correct?

Yes.

So, as we can see by this deed, Plaintiff's

Exhibit No. 11, the I'On Club didn't own the

property -- did not own CV-6; did not own the boat --

the community‘dock'or_the boat ramp, or the gréen out

front at

easement,

the time they granted the Assembly the

correct?
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A. That's correct.
Q.- And ybu, sir, as a developer, you're familiar
with the concept of a chain of title, correct?
A, Yes.
Q. And you are certainly familiar with you can't

grant what yoﬁ don't own, correct?

A. Well, that's correct.

Q. And in February of 2000, the Club had no
rights.to grant to the Assembly for usage, did they?

A. What was the, February -- February -- the --—
well -- well, they didn't, correct.

Q. The February 2000 easeﬁent would be a nullity

until it got corrected, right?

A. It was corrected with this -- when they gained
property in the -- on the 15th of August.
0. Do you think a later deed corrects dn earlier

document?

A. It certainly doeé in a circumstance like this,
and it's been -- at the time that.~— yes.

Q. You.know what a corrective deed is, correct?

A. A corrective deed 1s one way to correct it.

It's a document called After Acqﬁired Title that
clarifies it. And it was -- the issue was never
questioned by anyone until you raised it.

Q. You didn't know for 13 years that the Club
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didn't have rights to grant it to the Assembly,
correct? .
. A. That the Club didn't have rights to grant -—-
did-ﬁot - |
Q0. The Club -- the Club gave the Assembly an
eaéement, correct?
A. Yes, they did.
Q. And you didn't know>for 13 years that the
easeﬁent was given before the Club owned the property?
A. That's.correct.
Q. And so you ceftainly qan't blame the
homeownefs for not knowing that for 13 years, can you?
A. It was —-- it was -- the deed of the -- of this
August 15th, essentially ratified and‘cdnfirmed that
prior -- that easement -- that easement was valid.
It's been valid. There's -- no one has contested it
oﬁher than you. ~
Q. Okay. And that easement -- going back to that
paragraph 4.2, sir, that we looked at a moment ago, did
you first learn of that paragraph's existence.—— the
4.2 terms, 30 years, did you first learn of that when
the conflict arose relating to the 2008 sale to 149
Civitas? |
A. I don't remember when I -- when I became aware

of that.
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Q. Is that about when?
A. I don't remember.
Q. Do you believe it was later than 200572
A. I would think‘so, but I don't recall.
Q. Do you bélieve it was later than-2008?
A, I don't remember when I -- when I -- when I
found -— fealized that.
| Q. . But at any rate, it appears to have been

several years or more before you sold the property?
Al I don't remember the dates. I'm sorry. |
THE COURT: Okéy. We need to take a break. I
think everybody needs to stand_up and stretch. I'm
sorry to interrupt you, but.everybody has been‘going
for a while.
Ladies and gentlemen, please return to your jury

room. Take about a ten minute break. Please don't

‘discuss anything about the case. I'll probably tell

y'all that many more times before you reach the end of
the trial. Thank you.
(WHEREUPON, the jury leaves the courtroom at
4:07 p.m.)v
THE COURT: And we'll be at ease about 10 minutes.

You are welcome to step down and take a break. Just

don't discuss your testimony with anybody until you

finish. ‘ ' ,
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(WHEREUPON, a brief recess was taken.)
THE COURT: Is everybody back? All right. Let's
bring in the jury.
(WHEREUPON, thevjury enters the courtroom at
approximately 4:18;)’ |
_THE COURT:' Thank you éo much.
MR. YOUNG: Yoﬁr Honor, may we approach?
THE COURT: You may.:
(The following side bar was repofted.)
MR. YOUNG:V I think Justin has.got a new exhibit,
which maybe is fine, but I just need to know where it
comes from.

MR. LUCEY: Atlanta. If you'll recall at

pretrial, they had found six more docs —— cases out of
Atlanta. I've got it down to one document, maybe
three.

MR. YOUNG: What is this?

MR. LUCEY: This 1is the finanéial statement, the
Atlanta documents. It's Bates stamped ——

MR. YOUNG: T get that it came from us. I just
need to know what it 1is.

MR. LUCEY: It's an I'0On Pro Forma Summary —-

MR. YOUNG: I think that's been ruled out.

THE COURT: Right. To show what, though?

MR. LUCEY: To show that the Creekside Park had
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it's own budget in 1998.

THE COURT: Okay. That's fine, but we're not
going to put any figures 1in.

MR. LUCEX: No, we'll redact all the figures,
whatever it takes.

THE COURT: I mean, we ruled on that ahead of time

_that that would have come -- it would come in at the

punitive phase. Okay.
MR. YOUNG: So, how would‘I do this, redact . this,
Justin?
MR. LUCEY: Sure.
THE COURT: So, it will be admitted as redacted.
MR. LUCEY: 'Yes.
MR. YOUNG: And the second bage came with
redactions. Fair enough.
THE COURT: Okay. Great; Thank y'all. I
appreciate that.
MR. YOUNG: Since he's on the stand, it's begs the
odd gquestion, he may not even recognize it.
THE COURT: If he doesn't, he doesn't. That's
fine.
(End of side bariagain.)
(Plaintiff's Exhibit No. 226 marked for

identification.)
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BY MR. LUCEY: -

Q. Sir, you heard me reference that this
litigation has been"going on for a while, correct? Thé
suit was filed in 20107

A. It was like --

Q. The suit was filed in 2010ish?

A. Yes.

Q. Close to four years now, 1f not over four
years. And you are aware we have engaged in the

discovery process during ﬁhis suit, where one side asks
the other side for documents relating to the case?

A. Yes; .

Q. And do you recall recently finding six cases
of documents about a month ago in Atlanta, that you
produced to the piaintiffs? |

A. Yes.

0. You have offices in Atlanta or a home office

in Atlanta?

A. Well, it was and I was -- I had -- I was -- my

residence was in Atlanta and I was -- yes.
Q. And you are aware that your attorneys wrote us

and produced those documents to us a few weeks back?
A. Yes.
O. And those were I'On Company business

documents?
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A, Yes.
Q. Let me show you what's been marked for

identification purposes only at this time as
Plaintiff's Exhibit 226. And just so we're cléar,
we're not going to talk about any number on this first
page, we're only going to talk about budget type
issues. And we are actually going to go to the second
page; but only, sir, if you recognize this as an I'On
Pro Forma Summary Table, out of that -- well, it's got
the Bates stamp -- see the Bates stamp at the bottom
corner,. it says "I'On Defendant's 9758" on page one.
Do you want me to point it oﬁt to you? 1I'On
Defendant's‘9758?

A.A CorrectL

Q. And do you recall your attorney Seth Whitaker
explaining in your deposition how Bates stamping
worked, and that was your side's Bates stémp -—- the
defendant's Bates stamp?

A. I understand that this is-

Q. And this is a business record out of thé Six
boxes that you all just shipped us from Atlanta?

A. Well, it's 1998, I don't recall looking at
this, but it's been a long time ago, but I know T did
this. I prepared it) and we were —-- yes.

Q. You prepared it?
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A. Probably.

Q. Okay. And ié that typical, you would prepare
it -—- we talked about it an hour ago -- you do pro
formas, you don't get into a projectfunless you know
it's going to work, correct?

\ A. No.

Q. You do a financial forecast before you get

into a project, correct?

A. Yes, but we never know how the future is going
to turﬂ out.

Q. It might change some, correct?

A. It can change completely.

Q. And this was a budgeﬁ that you preparéd
relating to how you éll envisioned, at least at that
timeA——.and it's -- the revision date at the top right,
you'll_see'July'23, 1998; a budget. for how you all
thought the -- you might be able to\develop the I'0On
neighborhood, correct?

A. Well, thét's correct.

Q. And the budget is‘set forth by phase; correct?
For instance, phasé I is separated from phase II,
correct?

A. Yes.

Q. Because the phases have different expenSes,

correct? Some are larger; some are smaller?
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A. Yes.
Q. Some have different amehnities, correct?
A. Yes.
Q. And we go to page two, there is an explanation

of the major phase differences between the different
phases; and it's entitled thét, right, quote "Major
Phase Differences"; do you see that?

A. Yes.

Q. And then it lisfs phase I through VII as the
major differences, correct?

A. Yes.

Q. And then phase II, the ve;y first item, the
very first cost difference in your budget for the I'0On
Development is quote "Creek Front Park" end quote,
correct? |

A. Yes.

MR. LUCEY: Plaintiff's move Exhibit 226, redacted
on the front page, into evidence.

THE COURT: It is so admitted as redacted.

(Plaintiff's Exhibit No. 226 admitted into
evidence.)

BY MR. LUCEY:

Q. Sir, we're éoing to go to Exhibit 142, which
is the first amended Property Report —-- it's on ﬁhe

screen. I'll give you a paper copy anyway. It's the
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first document in this binder. If we go to page 22, I
believe, we'll see —- or 23, we'll see that the chart

changed -- the recreational facilities chart éhanged,

correct? |

A. Yes.

'Q: There is the word "C;eek Front Park" or
"Creekside Park" ié no longer utilized in this char£ in
April 2000,‘correct?

A. Correct.

Q. And the reference to community.dock has been
changed to communityldocks, plural, correcﬁ?

A. Yes. |

Q. And ﬁhere's a further change in the
description of héw the chart would be handled on page
24, correct? At the bottom, it says quote "Transfer
Facilities" in the subtitle?

A. JYes.

Q: It reads quote, "The recreational facilities
listed in tﬁe chart above,’other.than_the sidewalké and
communiﬁy dock" --

A. Yes.

Q. —— "shall upon completién of construction, be
coﬁveyed to the i'On Assembly, Inc. by Quit Claim Deed
free and clear of all monetary liens ahd encumbrances

at no cost to the Assembly", correct?
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A. Yes.
Q. So, for the first time, you put in a Property

Report in April of 2000, that the community dock will

‘not be transferréd to the Assembly, correct?

A. Well, this is dated December 29th, but I think
April 10th. | |

Q. The same one. The same change April 10th,
correct? -

A. -i think it was essentially the same.

Q. So, April 10, 2000, is when thét change was
implementéd in the registered Property Report in
Washington DC, correct? ' i

A. Yes.

Q. And no effort was made by your firm to notify
any prior actual or prospective purchaseré of the
change that had occurred in the Property Report,
correct? | |

A. I don't know of any.

Q.' And that change -- that change of not deeding
the community dock to'thé Assémbly, was so that your
company could deed it to the Club instead, correct?

A. No.

Q. That. change was made as a result of the Olde
Park deal, cgrrect?

A. No.
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Q. Exhibit 47, please. Sir, I'm.going to forward
the time to 2005. I have on the screen Plaintiff's
Exhibit 47, which was the handover agreement.. And
we're not going to spend much time on it. It's a bad

copy on the screen anyway. This is just the agreement'

‘where the I'On Company and the Assembly agreed how they

would handle the transfer of amenities, correct?

A. Yes, i.think so.

Q0. You are familiar with that process?

A. It was formalized —- they went through -- I'm
generally familiar with the transfer, notfanytﬁing of
this scopé beforef

Q. And you heard me describe to the jury during
the opening, the agreement.was when.I'dn was ready, 1t
would identify the amenity and the asset to be
transferred? |

A. Yes.

Q. One. Two,/it wouid provide the homeowners
with the inforﬁation about the amenity, whate&er it
happens to be. Three, the parties would inspect it
together to see i1f it was in good condition for
transfer. Four, if it wasn't in géod condition, the
I'0On Company,wéuld fix it. And if it was, y'all would
proceed with the traﬁsfer? Just génerally speaking,

correct?
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A, Yes.

Q. And that is how the I'On Company began to
handle its amenity transfers in the succeeding years,
correct?

A. I think so, yes.

Q. The I'0On Compény'wouldridentify'the amenity
when it was ready to transfer it, correct?

A Well} when.the work was completed, yes.‘

Q. And going forward, Exhibit 201. This is a
2006 e-mail from Chad Besenfelder to a variety of

people, including the property manager and a couple of

Board members, relating to the turnover of the dock; do

you recognize Mr. Beserifelder's name?

A. Yes.
Q. He was a manager of your company?
A. He's been in different roles. He probébly was

at that time.
Q. Perhaps —-

A. He was a manager.

Q. Perhaps at some point, he replaced Mr. Barnes?
A. Oh, a number of years later, they were.

Q. Okay. And he's, on behalf of.your company,
he's communicating about the turn over of amenities
that are in the process and to be done in the future,

correct?
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A. Yes.
0. And if we go down five lines to a sentence
that begins with "a few" -- he says "a few areas within

these phases, including the boat ramp and. amphitheater,
méy bé kept in the I'On Company's ownership until
easeﬁénts of use can be determined and documented",
correct?

A. Yes.

Q. It doesn't tell the manager, the Assembly, the

association manager, or the Board that easements have
already been done, does it?

A. Well, they all knew that.

Q. It speaks to the future in this communication
from your manager, correct?

A; Yes.

0. And it -- and it still illustrates that your
company, as of 2006, intended to turn ov?r the boat
ramp, correct?

A. Well, that's what this indicates, but it's —-
that e—méil.

Q. And if you go to phase II, there is a list of

amenities attached to it that haven't been turned over

yet, the second item is "boat ramp and dock", correct? .

A. It says "boat ramp and dock and boat dock as

built", so they have-a -- it says "as built", so
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surveys —-
Q. And it then says again, "public use easements
will need to be determined to ensure access rights for
both I'On Club members and residents", correct?_
A. Yes. That‘svwhat it says. That'§ he's what

this memo says.

Q. Exhibit 193, please. This is April 19, 2007,

the same notebook.

A. April 19fh.

Q. April 19, 2007 e-mail chain, correct?
A. This is Brook Traveno at the top?

Q. Yes, sir. You see the "from" is Chad

Besenfelder and the "to" is Vince Graham and Tom_

Graham?
A. Yes.
Q. In fact, if you go —-- if you look at the

second one on the first page, that e-mail is actually

from you, correct?

A. I missed what you said right.there. . You are
asking me -- please —-— you are ésking me about what?

Q. The 3:27 p.m. e-mail on page one is from you
to -- excuse mé -— from Vince Graham to you andehad

Besenfelder, correct?
A. Yes.

0. TheAlower one is from you at 6:22 a.m.,
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correct?
A. Yes.
Q. You must be an early worker?
A. SometimeSL

0. Let's go to the very first e-mail that

originates this chain on Wednesday, April 18th, from

Chad Besenfelder, on page twoylto Vince Graham and

others with a copy to you. The reference is Creek Club

options, cbrrect?

A Yes.

Q. And'yOur mahager is communicating with youvon
what you all can do with the Creek Club,'correct?

A. Yes.

Q. One option was to sell it to the association,
Correct?

A. There's three options. It says‘to sell them

more Creek Club rentals; to sell them a parcel of the

overflow parking lot, and then bﬁild a small building;
or sell them the Creek'Club, which they may not --
which they may not be able to afford.

Q. And at this point, your firm is looking at
what it refers to as its "exit strategies" for its I'On
assets,'correct?

AL Yes.

0. And the exit strategy being considered in this
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e-mail chain is the éxit from the Creek Club, correct?

A, Yes.

Q. And one of the pros that is discussed, is if
you sell fhe Creek Club to the homeowners, gquote "the
HOA gets the infamoué boat ramp and docks" end‘quote,
correct?

A. I don't see.that, but...

Q. It's fhe fifth bullet point under benéath
pros? |

A. "HOA gets infamous boét ramps and docks", vyes.

Q. And your response to this option on the bottom
of the first page was to sﬁggest that you tie the sale
of the Cfeek Club and the boat .ramps and the docké to
the homeowners, to a requirement that thé homeowners
give you more building permits or support more building
permits for the boat rémp overflow parking at CV-5,
correct?

A. I don't see the boat ramp -- it says parking.

Q. The CVfS is the overflow parking, correct?

A. Yes. Yes.

Q. And so at this point, you are considering
keeping the parking, making five more buildable lots,
and selling the Creek Club to the homeowners?

Al Yes.

Q. And the sale would be»conditioned on them
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supporting your request for additional buildable lots,
correct?

A. Yes.

Q. Because the I'On Company'is running out of
legal lot permits from the Town of Moﬁnt Pleasant,
correct? |

| A. Well,'tha£'s correct.

Q. It has acreage, but it can't build on it,
correct? .

A. That's correct.

Q0.  That's so on CV-5 and that's also so on lot
11 —— phase XI, correct?

A. That's correct.

Q. All purchased or sale offers of thé Creek Club
or the community ramp and boat dock -- all purchase or
sale offers to the homeowners or to the Assembly, have
always been conditioﬁed on tﬁém suéporting your
company's application‘for additional building permits
on the remaininq acfeage, correct?'v |

A. I don't know about always. All the ones that
;'m aware of were gf that nature.

Q. Qkay. And that would include this one we are
discussing right here in this e-mail -- |

A.. Well, this one right here'——

Q. -- you were going to give them $60;OOO a lot




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

RECORD ON APPEAL 703
267

T. GRAHAM -- DIRECT BY MR. LUCEY

if they would éupport the bﬁilding permits, correct?

A. A donation, so that they could use that fund
-— that money to acguire this. And we just -- we just
éssentially.—— because we weren't into running -- we
weren't in that business oflrunning the Creek Club.
And it was —-- they could -- if they were interested in
doing it, they might be able to do fhat. )

0. So the $7OC,OOO offer to.sell that we‘heard
about this morning, was‘expressly dependent upon, one,

your company keeps the overflow parking; two, the

Assembly supporting your application with the Town to .

"get more building permits for CV-5, correct?

A. Yes.
Q. And there was another offer like that a year
or so later -- and I hate to jump out of time, but just

to deal with this subject matter all at once and be
done with it. There was another offer.whére your
company offered to sell the Creek Club, the docks, the
community ramp to the homeowners if they would support
approximately 40 more building permits for phase XI;

correct?

A, I don't remember.
Q. Do-you recall the offer occurring?
A. No.

Q. Do you recall that you all tried to get the
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homeowners support for 40 or so more building permits
for phase XI?

A. I do. We did that. I know we went through
that.

Q. And are you aware of any other offers to sell

the Assembly, the community dock-and the boat ramp?

A. No, I'm not aware of -- to sell the community
dock and boat ramp, we_F— no.

Q. Are you aware of any other offers to sell them
CV—6( including the Creek.Club, community ramp, and |
boat ramp?

A. No.

Q. Did you ever have Chad Besenfelder tell'the
Board of Directors of thé Assembly, when y'all made
these offers to sell them, these assets, did you ever
have Chad Besenfelder disclose to the Board of
Directors that, in fact,‘under fhe 1998 Property
Report, y'all were supposed to deed the dock and the
Creekéide Park to the homeowners anyway,_for free?

A. Well, that's just not correct.

Q; So, that would be "no", they Were never
informed of that?

A. They were never informed of it. It was not
correct. Why would we inform them something that was

false.
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Q. And on this proposal about —-- the $700,000
proposal that got brought up earlier today, we see
later in this e-mail chain that one of the questions

raised by you, Vince and Chad at 3:27 p.m, is can the

‘Creek Club -- can the boating facility, can that parcel

function without the overflow parking. And Chad
Besénfeldér responds‘at 5:14 p.m, "it could not
function as it doés now" end quoté, cbrrect?

AL Yes, that's what he says.

Q. Exhibit 181, please. Exhibit 181 is an e-mail
ﬁhéin a few months later, discﬁssing.an alternate to
the sale of the Creek Club to the Assembly, correét?

A. That's the subject.

Q. And this 1is, again, between -- mostly betwéen
you —-- e-mails between you, Tom -—- excuse me —- ybu,
Vinée and Chad Bésenfelder, correct?

A. That's the -- from.Chad to me, Vince, and

Geoff.

Q. And at the very first e-mail in this chain, if
I'm reading it correctly, is from you to Chad

Besenfelder at -- on Wednesday, June 27th at 17:24 --

at 5:24 p.m.; do you see that?

A. No, I don't see what you are talking about.
Q. Page four?

A. On the fourth page of this?
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Q. The very Dback.

'A. It's a long chain. Okay.

Q. So here I believé is the beginning bf your
e-mail, most of which is on the next page.

A. All right.

0. And as of that date regarding dock ownership
and encumbrances, you éske& Chad Besenfelder on page
five of this exhibit,‘in June of 2007 quoﬁe, "what

rights does Assembly have .over the docks and boat

ramp", end quote, correct?

A. Yes.:

Q. You didn't know, did you?

A. I wasn't clear about it at that time. It's --
otherwise, 1 wouldn't have asked him.

o

Q. And then you sent a follow-up e-mail before

you even got a response at 4:25 p.m. to Vince and Chad

again, and you said quote "conveyance of Creek Club to
Assembly should include the boat ramp, but exclude the
dock, which wé should\keep. We have not offered that
dock and gazebo, have Wé?" -—— did I read that
correctly?

A. That's what it says. 1It's kind of a weird

‘memo, though. I don't understand it.

Q. It was your idea to keep the dock, even if you

sold the Creek Club?
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A. It seems like a weird idea, but that's what it
says. It's been a long time-ago, but that's what it-
says.

Q. Whioh obviously means you beliéved the dock,
and the Creek Club could have been separated if you so
desired?

A. Well, it would indicate that. I d0n;t
remember this snd it seems odd. |

Q. And if wé go to the top of page three, we get
another follow-up e-mail from you, at 6:34 p.m., and it

reads quote "Our Creek Club dock is a potentially

‘valuable asset, open access erodes its market value. I

can imagine expanding the flow to the southeast,

~

selling three to four slips in condominium form, and

reserving one slip for club or resident use. How can
we capitalize this potential wvalue?" Correct?
A. Yes.

Q. 'That's what you wanted to do, you wanted to

minimize the docks instead of giving them to the

homeowners, correct?

A. Well, we were -- we were evaluating, Jjust

brainstorming on options and alternatives. We owned

the asset there, and so we were evaluating what to do
with it? How to best deal with it.

Q. And if we go to page one, at the bottom, we'll
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see an e-mail from Chad Besenfelder.to you and others,
where he says in the first sentence, "I suggest no
changes at this time. The docks are too controversial,
and takihg away even part‘of this community amenity
would cause trouble", correct?

A. Yes.

Q. "Taking away even part bf thHis community
amenity", those are your manager's words? |

A. Well,‘that's correct. It was the -- it was —--
we had the recreational easement in place thét |
guaranteed access to the -- for these facilities, so I
don't know how we could —-- where the -- this just
deoesn't make any sense.

Q. And you were discussing condo-minimizing the

‘community dock, even though you believed you had an

enforceable recreational easement that predated a deed
b? six months; 1is that.correct?
.A. Yes.
Q. Ekhibit 85, please. Sir,.Exhibit 85, we are
going td focus on- the e-mail on the bottom half of this

exhibit, is -- do you need help with a copy? 85 1is

right here, sir. It's an e—mail from your manager,
Chad Besenfelder, and the I'On group —-- your management
group -- to the South Carolina D.N.R, Department of

Natural Resources, dated April 23, 2008, correét? Do
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you see Chad Besenfelder's name, sir, your manager?
A. I see it, yeah. I was —-
Q. You're focusing on the bottom here?
A. Yeah. Cﬁad to Mchide. He -- it looks 1like
he needs some advice.

Q. He needs some advice. 'And after he tells them
that, he says quote, "we are ready to deed this
community dock and ramp to the homedwners and wish to
comply with regulations" end quote, corrécf?

AL Yes.

Q. Andvthat was your company's intent as of
April, 2008; to deed the chmunity dock to the
homeowners, correct?-

A. Yes.

Q. It goes on to say, quote "note the atfached
survey pf our community dock"™ end guote, do you see
that?

A. Yes.

Q. And if we look, we'll see the same exhibit
five that we locoked at an hour ago, which is the dock
number one plan_that was sent to the state and federal
authorities to permit the community dock, the floating
dock, and the ramp, correct?

A. Yes.

Q. Doesn't seem as though your manager had any
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uncertainty about what the community dock was at I'On,
does it?
A. This is_a‘different time.l The community dock

is one thing'in 2008. It's quite a different thing
in -- ten years earlier whén we didn't own the land and
when we hadn't gotten permit approvals or anything.

“ ‘Q. I thought we alreéd? established YOu all owned
the land: when yoﬁAgave the disclosufe, Exhibit No. 1,
to my client?

A. Oh, we did then, that's correct, but we didn't

‘when we -- when we --

Q. And you owned the land when you made the
application to the South Carolina DHEC and to COE, to
build the docks, éorrect? |

A. Well, that's correct.

Q. One nineteen, please. --Sir, this is a July 9,

2008 e—mail‘from Mr. Russo, your eventual buyer, to Mr.

Besenfelder, your manager, correct?

A” I donft see 1t. I don't know.

Q.‘ It's on tﬁe screen right in front of you, too,
but I'1ll find you a paper cCoOpy.

A. Right.

Q. Do you .see it?

A. I can see the caption on the top that says

from Mike Russo to Chad Besenfelder.
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Q. And Mr. Russo 1s responding to an e-mail from
Chad, correct?
A. I don't know. I can't -——- I don't see them. I

don't sée the chain.

Q. From the top, it's Russo?

A. Okay..

Q. To Besenfelder. If you loék down here, it
says in the message dated such and such; and there's a
message that begins "Chad", right?

A. Right.

Q. From Mike, right?

A. Right.

0. And you know Mike as Mike Russo, right?

A. Yes.

Q. And this is a-preéontract outline of the
proposgl fhathr. Russo is making to buy CV-5, correct?

A. Well, he's buying a series of thingé. I think
CV—6~is what he Says.

Q. CV;6, correct. Thank you, sir.

A. And he says CV-6, adjacent parking, and the
CV-5 overflow parking, and an addition -- the adjacent
residential lot.

Q. And item eight in Chad's outline of the sale
transaction reads, "boat docks to be deeded to the

HOA", correct?
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A. Yes.
Q. And that was your company's intent now as of

July 2008, correct?

A. Well, that's -- that's what they were --
that's what he said -- that's what Mike Russo had
responded, so that's -- they were working on that. .

Q. . Actually, that's what Chad said, your manager? .
MR. YOUNG: Objection, it misstates the exhibit.
THE COURT: Objection sustained.

BY MR. LUCEY:

Q. Sir, do you see this section, it says "Chad"
here?

A. Yes.

Q. And do you see this section, that's from Mike?

A, Yes. |

Q. Aﬁd there'é a list of items down below it?

A. Yes. Those are things that Mike 1is pfoposing.
Q. Not Chad, whé is above‘it and below it? |
A. He's writing to Chad. It seems to me that
Mike Russo is writing a'memd to Chad and it's -- it
says -- in the message dated 7/5/2008, at 12:43 ——- 24
- p.m, M. Russo writes "Chad comma" then something, so-
he's writing the mem& —-— Mike Russo is writing the memo
to Chad.

Q. Okay.
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A. According to way I'm reading it.
Q. Aﬁdritem eight -- are these ten items what
they're agreeing on for the transaction?-
A.  That's what -- that's what Mike is proposing

as to what he would propose toc do.

Q. And that is eventualiy what the original deal
was for the 2008 sale, correct? .

A. T don't recall the details of it, but this is
an outline proposal and it appears to be reasonably
close to what‘they came up with or what they -- we all
did. |

Q./ Let's go to 122. ©No, let's speed férward to
126. This, agaiﬁ, is an e-mail between Chad and Russo
regarding the 2008 proposed sale of CV—6,’CV—5,.and
anotherblot that we don't need to discuss, 275,‘
correct?

A. You combined two phrases, and I don't ‘know
what you are asking me.

Q. This is an e-mail between Mike and Chad, your
manager, outlining the proposed 2008 sale transaction
on CV-6 and other reai‘estate, correct?

A. Yes. This is, again, from Mike and it
references the -- it's saying that -- it looks like
this is a -- this is working toward getting an

agreement, yes.
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Q. And underneath Mike'sbe—mail, sir, there's a
line that reads,in a message dated August 11, 2008,
Chad, at I'On group, writes —-
A. Right.
Q. ' And below there is your manager's message,
correct?
A, Yes.
"Q.' And he writes to Mike, "please, review the
létest revisions. I can create an official contract

for your review this week", correct?
A. " Yes.

Q. And if we go down to paragraph 7, it reads

" "Boat ramp and dock to remain I'0On Company property and

will allow Creek Club buyer access. Subject to HOA
approval, the I'On Company plans to convey the docks
and boat ramp to the HOA, retaiﬁing continued easement
along both for I'On Club and Creek Club events", end
quote, correct?

A, Yes.

0. And that is what Chad, your manager, wrote,
correcﬁ? | |

A. Yes.

Q. And as of August 11, 2008, it_was still your

company‘s intent to deed the docks and the ramp to the

homeowners association, correct?
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A. Yes.
Q. Fifteen please. Notebook number one. I've
got it right here.
A. Do I need to keep all these open?
Q. I'1l move some of them for you whilefyoﬁ take

a look at 15.’ fifteen is another set of e—méils
between your manager, Chad, and the I'On group,‘and
Mike Russo, correct?

A. Yes.

0. It's dated September 9th, 20087

Al Yes.

Q. And 1f we go to page two of three, the second

‘paragraph becomes‘—— it started with "TIC", do‘you see
that?

A, Yes.

Q. And do you see Chad's name and signature line

so-to-speak down below?

A. Yes.

Q. And Chad writes "TIC maintained a good
felationship with the residents, but ghis took an
enormous amounf of effort on our part over the’years.‘
I understand that keeping the docks, an entity of thé
Creek Club, may help to find the property a civic.
However, I would suggest that we leave our initial idea

of subdividing the docks, keeping TIC control. The
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docks were a promised hand over to the homeowners, and

Vince would like to honor that some day", correct?

1

A. That's what 1t says.

Q. Your manager, correct?
A. That is correct. That's what he says in this
e-mail. I don't know that -- that is correct, but

that's what he says in the e-mail.
Q. Did you say you don't knowvif that's chrect?
A. I know that he said -- I know that this is
what the e-mail Says, this is what Chad said; but I
don't know that the —- I don't believe that the docks
were promised to hand over to the homeowners ever. And
so that sentence that Chad wrote, I don't believe 1is

correct.

Q. Now, Chad still works for you, correct?
A. Yes.

Q. 'And have you chatted with him about that

sentence?

A. Have I discussed it with him?
Q. Yes, sir.
A. No.

Q. You were asked about it in your deposition,
weren't you?
A. I don't recall.

Q. Exhibit 131, please -- let's skip to 209,
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pleasé. Sir) 209 is an October 14, 2008, e-mail from
your manager, Chad, to you and to Vince, correct?

A. I can't read this. It's blown up in the
caption on the top of this e-mail. I éan read the
caption, but I can't reéd the res£ of the e-mail.

MR. YOUNG: Your Honor, excuse me, may we approach
for a minﬁte?

THE COURT: You may.

- (WHEREUPON, a side bar was held.)

BY MR. LUCEY:

Q. Sir, we're going to go to Exhibit 133.

A, I thought we were at 209.

Q. We are gding to move on to save time.

A! Do I close this book up?

Q. We'll come back to it. |

A. All right.

Qi This is a short e-mail between Mr. Russo and
Mzr. Besenfelder,‘again, regarding the 2008 sale |
transaction on November 24, éOO8?

A. Yes.

Q. And your manager, Chad, writes Mike Russo, the
buyer, quote "I have the new agreement" end gquote,
correct? |

A. That's what he says, yes.

Q. . And asked him if he wants to meet tomorrow,
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correct?
A. jes.
Q. This is Noveﬁber 24; 2008, right?
A. Yes.
Q. A new agreement, right?
A Yes.
Q. Everything we‘ve séen prior to this.e—mail

says that the docks'and the ramp are going_td"get

transferred to the HOA, and ali the buyer will get 1is

access,

correct? Those last four or five e-mails we

looked at?

A,

That was -- they were proposing that, as I

understand them.

Q.

A.

,Q.

Between Chad and Russo?
Uh-huh.

Now, in late November 2008, we apparently have

a new agreement, correct?

A.
Q.
AL

Q.

That's what it indicates, yes.
And you're aware the agreement changed,Jright?
I was -- no, I wasn't aware of it.

You were not -- you are, what, the president

of Graham Development or --—

A.

Well, I was the preSident of Graham

Development then, yes.

Q.

Okay. And I'm just curious, did you hold any
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official position for or in the I'On Company?

A. I don;t_think So. I was —-- Graham Development
is the manager -- is a member of the I'On Company. I
was ‘involved in Club -- I got invdlved with the Club, as
a manager at one time. I don't remember whenAit was.
I don't think I was at that time.

Q. Other than your management of thevClub, have

you ever held the manager or officer position for the

other I'On compénies?

A. I don't believé so.
Q. YQu never worked for them?
A. No.

Q. And going forward from November 24, 2008, when
we see that we have a new agreement, are you aware that
the new agreement included the transfer of the docks

and the ramp?

A. I think that was a -- I know that that was

final -- what turned out to be a final regulation, yes.
Q. And do you recall us discussing this morning

that there was a bit of consternation in the
neighborhood when thevAssembly and the homeowners
learned about this proposed transaction?

A. Well, I think so. .That's —-— that's the cher
exhibit, that's 209, whén ——

Q. We're not going to go into 209 right now. In
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fact, I want to go ahead and pull it away from you.
Regardless of 209, you're aware that some of the
homeowners were upset that this transaction was taking
place, correct?

A. Yes.

Q. There were.Assembly meetings about this,
correct? | “

A. I believe there were, yes.

Q. And there was a request from the Board, the
Assembly Board, that the easement get fixed before this
transaction occur, correct?

A. A fix —-—- there were proposals.to modify the
easement, yes. |

Q. There were proposals to modify-the easement,
correct, propésals by the Board of Directors?

A. Yes.

0. Who, at that time, was led by a gentleman
named Kinney, correct?

| A. Bruce Kinney.

Q. Bruce Kinney. And Bruce Kinney personally
contacted you regarding modifying the easement,
correct?

A. Yeé.

Q. Several times?

A. We had conversations about it, yes.
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Q. You had in person conversations and you had
e-mails, correct?

A, I don't know tﬁat —— I think we talked on the
telephone. And I don't recall the face-to-face
meeting, but we did exchange e-mails about it.

Q. "And one of the modifications that Mr. Kinney
was seeking in the easement, prior to the sale, was
that it would be perpetual, correcf?

A, Yes.

'Q. And that modificétion never occurred, did it?

A. No.

'

Q. The only othér party that was needed for the.
modification, before the sale, was the I'On Company or
the I'On Club to agree'to it[ correct?

A, No;

Q. Before the sale, whé else do you believe had
to agree to a modification to the easement?

A. The Assembly.

Q. The Assembly, who Mr. Kinney was representing,
correct? |

A. That's correct.

Q. And he'é the one who says,.let's make it
perpetual, correct?

A. With the perpetual aspect, we were —-- we were

fine with that. But it was the other -- other
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proVisions restricting -- that they had in their
easement proposals that were -- that would have
restricted ﬁhe -— the number of events and other
activities, so-we couldn't just agree to what we wanted
to agree, we had to havé —— we had to have a -- we had
to have a meeting of the minds,»and"the Assembly had to

go along with that, had to agree to it. We could

never -- we could never -- we could get done what we
wanted to do, and that's to get that —F_tO'get a
workable arrangement to make it perpetual. We always

wanted to make it perpetual.

Q. So, it's clearly your -- your memory that you
knew about the'pfoblem with the easement being or ﬁot
being perpetual right before you deeded it Russo,’
correct? You discussed it with Kinney?

| A. It was -- we understood -- I understood it was
ambiguous at that time, that we believed iﬁ'was —— that
the intent was to be perpetual; because that's what it
said on the first part of that recreational easement.
It said it was perpetual and that Was our
understanding. |

Q. One thirty-seven, please. Sir, on the bottom

half of Exhibit 137 is an e-mail from your manager,

Chad BResenfelder, to Mike Russo regarding the Creek

Club agreements,'correct?




10

11

12

13

14

15
‘16
17
18
‘19
20
21
22
23
24

25

RECORD ON APPEAL 723

287
T. GRAHAM - - DiRECT BY MR. LUCEY
A. Yes.
Q. And you recall we just saw a short time ago,

that there was a new agreement that's being discussed,.

correct?

A. Well, I saw that other e-mail and these things
were all running together, I can't -- I don't recall
how they -- how one followed the other.

| -Q. And Mr. Besenfelder is writing to Mike to get
his confirmation on the changes prior to meeting with
you, correct?

A. That's -- yeah. He is attempting -- Chad has
attempted to pull together a deal, to get tﬁings worked
out.

Q. And item three is the change in the deal
relating to the docks and. boat ramp? They will no
longer be subdivided, they'll be part of the sale to
Russo, correct?_

A. Yes.

Q. That'change occurred on Thursday, December 11,
2008, correct? |

A. I don't know when it occurred, but this memo
is dated that date, so that's when it's -- that's when
it's‘memorialized.

Q. Two ten, please. This ié an e-mail dated

January 5, 2009, from you to Mr. Besenfelder, your
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manager, and to Mr. Russo, the buyer, correct?
A. Again, I can't -- that's correct.
Q. And this reflects you're communicating to Chad

in the first sentence, that you and Mike, the buyer,
had spoken and that you, the I'On Club, would not
modify the easement whilevit was under contract to be
sold to Mike Rueso, correct?

A. Yes. It says Mike. It's really not clear

whether —-- whether in one of these cases, he's talking
to —-— about Matt -- or Mike at the time, but that's
correct. It says that Mike and -- and ~-- yeah, I wrote
thelmemo. "Mike and I epoke this afternoon and |

addressed the easement issue, as I confirmed with Mike,
the I'0On Club will not modify the HOA eaéement while
the Creek Club is under contraet for sale to.Mike".

Q. "The Club would be sold with the ambiguity in

the term that we discussed", correct?

A. Yes.

Q. Paragraph 4.2, correct?

A. That's correct.

Q. Two twelve, please. We'll skipi212 -- 53,
please. -Sir, 53 is Catherine Templeton's demand letter

to the association to procure the amenities, correct,
dated February 26, 20097

A. I can't read these things.
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Q. Excuse me, 53 is thé demand letter to the
Board, that was eventually forWafded to you by the
Board for assistance and response, correct?

A. I don't recall it being forwarded to me.

Q. Do you.recall seeing it preQiously?

A, I've séen this before, yes.

Q. "'And it -was provided to you by Mr. Kinney?

A. i don't remember where I got it. It's been a
idng time ago;uJI‘don't remember when I saw it.

Q. one fifty-five. please. This is an e-mail
from you to Ms. Templeton, correct?

(PAUSE.)
0. Is that correct, sir?
A. This is an e-mail by me to Ms. Templeton, but

doesn't it reference that.

Q. It's an e-mail by you relating to her
appeal -- pqtential appeal of a zoning decision
relating to the use of CV—6, correct?

A. That is correct.

Q. And you threatened her that if she appealed .
it, you would sue her, correct? |

A. I just stated that that was éppropriate, yeah.

Q. And that resulted in her droppihg out of the
appeal, correct?

A. I gather it did. She -- she dropped the




10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

RECORD ON APPEAL 726
o 290

T. GRAHAM ~-- DIRECT BY MR. LUCEY

appeal and she didn't pursue appealing the BOZA appeal.

Q. ‘So the BOZA decision was never actually
appealed -- or if it was, the appeél wasn't prosecuted
because she dropped if?

~A. That's correct. She dropped it.

Q. After you threatened her with a lawsuit?
A. Yes;

Q. And you all signed a settlement agreement,

correct?

A Yes.
Q. To release all claims, rights, anything else

against each other, correct?

A. Yes.

Q. A walk away, clean separation, correct?

A. Yes.

Q. And you.two have‘had.no contact since that

time, have you?

A. Not to my -- I don't know of any.

0. And you have no evidence to share with us
today that Ms. Templeton is, in any way, involved with
my clients bringing this suit to vindicate their rights
and the association{s rights, do you?

A. Well,'I'mvnot sure about that.

Q. Well, share it with us.

A. I think there's -- she's -- she was on the
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e-mail list from -- that Ward Mundy had sent out with
-—when -- when Ward Mundy's e-mail -- I think you

produced it, so I would say we could just read that
e-mail and see the details of it, but she's named on
that e-mail.

Q. Back ih 2009,-correqt?

A. I think~it was.

Q. Before the sale happened, right?

A. I think so.

Q. Before you had a settlement agreement with
her, right?

A. I don't recall. I think it was after the

settlement agreement.

Q. And this suit was filed by Mr. Brad Walbeck
only, and Lea Ann joined it a year or two -- it was
filed by him only in December 2010? You understand
that, correct? This suit, this lawsuit --
| A. Was in 2010.

Q. Was filed in 2010 by Mr. Brad Walbeck,
correct? | |

A. That's what I understand.

Q. And share with us the evidence-yoﬁ have that
he filed it for Catherine Templeton?-b

A. I don't have any evidence that he filed this

lawsuit on behalf of Catherine Templeton. I had - =
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there was a —-- we cah reference that -- that e-mail
that you produced from —-- or Ward Mundy produced that
that has a linkage.
Q. Share with us any evidence you have that Brad
Walbeck filed suit because of that e-mail?
A. I don't have any evidence of that nature and I

don't know of any.
',Q. Was he even involved in the BOZA appeai?
A, I' don't kﬁow.
Q. Fifty six, please. Do you have 56 in front of
ydu, sir? |
" A. Yes. - $
Q. This is a March letter, 2009 letter from Brude
Kinney to you, relating to the amenities, correct?
A. Reference on —— on his e-mail is Creekside

Club, Which I don't khow what that is, but...

0. And if we go to the third paragraph, sir, you |

will see that the second sentence begins with quote,
"while I.have not seen the purchase contract with Mike
Russo and his partners; I have beeﬁ told that the
proposed sale includes the docks. Following our |
earlier discussions, the Board expects the docks will
now be excluded from the sale, but access will be part
of the new‘easemeﬁt", end guote, correct?

A. Yes, that's what that says.
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Q. And it additionally goes on, Mr. Kinney
says —- he preViously said he had been provided a copy

of the HUD report. And in the fourth paragraph he
says, "the HUD report:lists a Creekside Park as part of
the recreational facilities, that was to be started and
completed the same time as the docks. Would you pleasé
let us know if this park was ever built. And if so,
where it is located and ‘whether it has been conveyed to
the Assembly"; porrect? |

A. Yes.

Q. And so Mr. Kinney, himself, the Board
president, put you on notice of the association's
claims relating to the dock and the ramp prior to your
sale to Mr. Russo, and put you on notice of the
association's inquiry about the Creekside Park,
correct? “

A. Yes.

Q. Exhibit 183, please. This is an e-mail dated
March 13, -- do you need helb with it?

A, I don't see 183.

Q. (Pause.)\ It's an e-mail from you to your son,
Vince Graham, a copy to Chad Besenfelder, regarding the
Kinney letter, correct?

A. Yes.

Q. And you're writing them that you all need to
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get together and coordinate on a response to the Kinney
letter, correct? |

A. Yes.

0. You all thereafter did that, correct?

A. _I‘didn't understéhd.your question. )

Q. You did, in fact, coordinaté a response to
that letter, cor:ect?

A. I assume so..

0. Let's go to Exhibit 214, March 14, 2009,
e—mail'ffom your son to you and youf manager, Chad.
This is an e-mail chain relating to guote "the
Creekside Park" end quote, correct? Are you there?

A. On 214-7

Q. Yes, sir. Do you”seerthe_"Re" at the very tép
quote "Creekside Park" end quote? \

A. Yes, uh-huh.

Q; If we go to the very first e—ﬁail on the chain
on-page three, it's your initial response to Bruce
after receiving his letter that you'll be‘back withrhim
with an anéwer, correét? ’

A. Yes.

Q. And the next e-mail in the chain is, again/
from you at 7:10 p.m. on page two, to Chad that asks if
he had a plan for guote "Saturday Roéd, Creekside\Park.

Possibly that is the Creekside Park referenced in the
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HUD document"; do you see that?
A. Well, the prior memo —- ybu are jumping around

a little fast -- the prior memo that I sent back to
Bruce, I said, "Thanks, Bruce, we'll be back to you
shortly with a response on the Creek Club dock and
csts use easement issue questions. This is a bit.
complicated and reqﬁires some réseérch. In»regard to

your second question, Vince recalls the Creekside Park
is a two and a half mile Marshwalk, which has been
built and for the most part conveyed to the Assembly".
And we'vé addressed that issue so many times with --
there is so many plats that show the Creekside Park, so
that issue is -- I —--

Q. Well, let's stop there for a second. Thére's
something new in this paragraph you just read to the
jury, We've never addressed today. You've told the
jury several times tbday that thé Creekside Park in the
HUD statement, exhibit one, was actuallyvlater renamgd
to Marshwalk Park, correct?

A. That's correct.

Q. What you didn't tell the jury earlier today
when you told them that several times, is what you
wrote in your e-mail, that that information was based
upon quote "Vince recalls the Creekside Park as the 2.5

mile Marshwalk, which has been built", correct?
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A. Well, that's correct.
Q. Yoﬁ relied on Vince's memory when you wrote
the homeowners in 2009 because you didn't know?
A. I didn't remember. I hadn't seen thése —-—
that —— all £hose plats that Seamon Whiteside had done
froﬁ wﬁat -—- on through the final --

0. Defendant's Exhibit No. 3, tha£ ali.posts 
state the representations to my client in May.of 2000?

A. Yes, uh-huh.

Q; So, .your memory has beeﬁ refreshed with the

plats for trial, that now you can say the Creekside -

Park is the Marshwalk Park, and you no longér rely on

Vince's memory; is‘thaf correct?

A. Well, Vince was there. I'm not —— if I'm
rélying upon memory, that can be hazardous often. .You
have to do the best you can.

Q. But as of 2009, all yoﬁ knew was Vince
recélled it?

A. That's because I had not researchea-this, no.

Q. And then going back to page two, where I had
read your e;mail‘to:Chad, asking about the Séturday
Road Creekside Park reference, he responds to‘you -
when you ask him, does he-have this plan -- he says to
you, "Yes, I‘will put an end to this Creek Park BS",

end guote, correct?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RECORD ON APPEAL 733

297
T. GRAHAM —-- DIRECT BY MR./LUCEY
A. I've lost you in terms of —-- what is that?
Q. We're at 7:16 p.m, Chad‘e—mailp
A. Oh, I see that, yes.
Q. Did you ever ask him to see those plans?
A. I don't recall.
Q. Have you ever seen such é plan?
A. I don't recall.
Q. You‘made all your responSes to. the homeowners

that there was no Creekside Park without asking to see
the plan that Chad said he had?

A. I don't remember that.

Q. Did y'all hire a compény called Design Works
to do some planning for you?

A. Yes. Design Works, uh-huh.

Q. And did you use their plans?

A. I think so. I‘think their plans were -~ I saw
-—- I have seen those plans, they're -- and we have --
they are very close to what was built.out; I've looked
at the plans and looked at the -- on site parks and
they seem very close.

MR. LUCEY: May I have this marked as Exhibit 227,
please.

(Plaintiff's Exhibit No. 227 marked for

identification.)
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BY MR. LUCEY:
Q. Sir, I'm showing you what's been marked for
identificatioﬁ pufposes only as Plaintiff's Exhibit
227. These are the Design Wo:ks plans that were done

for I'On, correct?

A. Yes.

0. And T see the first page is July-15,'1999} do
you see that in the little ledger on the side? |

A. Yes. |

0. And it sets forth -- it's called quote "Parks
and Common Area‘Landscape Enhancement" end quote,

correct?

A. Yes.

Q. For Shelmore, a borough in I'On, correct?v

A. Yes.

Q.. And it has,‘f?r iﬁstance, a lot of the -- if
we go to sheet P 4 -- P 4 is at the bottom righf hand
corner -- it has site plan for Isle of Hope Walk,

correct? Do you see that title at the bottom right

hand corner?

A. Yes.

Q. And there is an I;le of Hope Walk of some sort
on the Marshwalk Path, correct? (Pause) Do you recall
that? |

A. Yes.
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Q. And then if you go to P 5, we see the site
plan for Hope Point Park, which is again, I believe,
another little area -- a gathering area on the
Marshwalk, correct?

A. Yes.

Q. And I forget your .answer, did ydu tell me you
recognize these plans?

A. Yes.

Q. Thank you.

A. I recognize the plans, yeah.

Q. Then let's go to -- well -- and portions of
these plans were implemented, some might have been
modified somewhat, but they were implemented at I'On,
correct?

A. I think they were all -- as far as I know.

MR. LUCEY: Okay. Plaintiff moves Exhibit 227
into evidence.

MR. YOUNG: No objection.

THE COURT: Plaintiff's Exhibit 227 is admitted
withoﬁt objection.

(Plaintiff's Exhibit No. 227 admitted into
evidence.)

BY MR. LUCEY:

Q. Let's go to sheet P 1 -- can we get it on the

screen —-- are you at P 1 with me, sir?
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A. Yes.
Q. The document —-- this sheet is titled "Site

Plan Creek Club and Shelmore Point Park", correct?
A. Yes.

Q. The sheet itself shows CV—6,_cbrrect?

A. It shows CV-6, I don't see a label on it CV-6.
Q. But you recognize it, right?
A I récOgnize'that this is CV-6, and the

property lines appear to be there, uh-huh.

Q. And you see the community dock that's on this
site plan for the Creek Club and Shelmore Point Park?

A. I see one of the community docké, yes.

Q. ‘And then if you go over to the right, you see
the bdat ramp f;om CV-6, correct?

A. Yes.

Q. And it shows the park on.CV—6 connectiﬂg up to
the Marshwalk, which is over by the residential lot at
say'4:OO p.m —— if you use the cléck on this drawing --
correct?

A;. You lost me there.

Q. It shows‘that‘the -— this park oﬁ CV-6 1is
connecting to the Marshwalk that is over behind the

residential lot right here, lot 275, correct?

A. It doesn't have a lot number on 1it. I'm nbt

‘sure which -- what the number is.
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Q. And I may be mistaken -- maybe 285 -- but
whatever the number is, it shows the park connecting to
the Marshwalk, correct?

A. There's a -- it shows fhe property —- a
property line marker right at the termination oflthe
Creekside Park or Marshwalk right there. And then you
pick up with-CV—6 and the léndscaping pian forvthe -~
for tﬁe Creek Club and the -- and allithe landscaping
around there.

Q. Okay.

A. So, vyes.

Q. And it shows the landscaping for the entire
park? The éntire Creek Club and Shelmore Point Park,
correct? -

A. Yes. The landscape architect planner Jjust
made up these.names. They were good for planning
pﬁrposes certainly.

Q. And may I have .the overlay between Exhibit No.
5, the dock application, and_P 1l please. Our |
specialist, Ryan, has overlaid now thé drawing that
y'all sent to South Carolina DHEC and Army Corpé of
Engineers and the drawing on the Park Plan for the
Creek Club Park on sheet P 1 of Plaintiff's Exhibit
227; do you see that? And the blue ié the Exhibit 5,

the plat that was given to DHEC, and the black is the
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the Park Plan. So you see that -- or am I reversed --

I'm reversed. The blue 1s the landscape and the black

is the Exhibit 5, it overlays almost perfectly, doesn't

it?

A.. Yes. They used the same base map, sure. And
then -- they have a change on that -- the lot -- the,
lot line on -- the lot 275, as you cah‘see, where
the —-- where they -— where the -- they had to change

the property line right there in order to make it work.

Q. Where the Creek Club Park and the Marshwaik
connect, the residential property line boundary has
been changed; is that correét?

A. On lot 275, that's correct.

Q. :And now>we can see it's lot 275, as you just
pointed out, with this overlay, correct?

A. Yes.

Q. And we see thét the community dock'in the Park

Plan and the community dock in the Dock Plan sent to

the state, is the exact same location for the fixed

spearhead, slightly different for the pavilion, and
very similar for the floéting dock, correct?
A. Well, that's correct.
Q0. -And the ramp location is the same, cérrect?
A. It appears to me to be.

Q. Can I have the overlay between the Creek Club
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Park P 1 drawing and Defendant's Exhibit No. 2, please.
He's going to put it on the screen in one second for
us, sir. Sir, while we're waiting for him to get-it on
the screén if he's'able to -- let's go back to Exhibit
227. And I just wanted to ask you about one other
sheet, sheet P 3, please -- just so to avoid any
confusion later in the trial, sheet P 3 is iabeled
"Site Plan Saturday Poinp Pérk and Saturday Road

Intersection", correct?

A. Yes.

Q. And this is on the Marshwalk, correct?

A. Yes.

Q. We see the Marshwalk coming down' from the

Hobcaw Creek direction to a point there's a circle and
then it continues on down towards say 4:00 on the
drawing, correct?

A. Must be inverting 4:00 -- because I don't
understand that, 4:00 is tﬁat way .

Q. So, we —-- we're holding it a different way.
That's -- I apologize. The Marshwalk comes down from
the Hobcaw Creek direction, turns the corner, continues
down -- continues up the tributary, corréct?

A. Yes.

Q. And Saturday Point Park has a walking circle

of some kind or sitting circle in the middle of it,
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" correct?

A. Yes.

Q.V And do you happen to know whether or not that
got built? |

A. Yes.

Q. It's there?

A. Yes.

Q. Okay. And the reason it's called Saturday»
Point Park is becausevthere is an access ffom the
Saturday Road, down to that circle that's on the

\
drawing, correct?

A.V There is an access point right there. That
may be the reason they call it Saturday Point Park;
that sounds logical. )

0. And Saturday Road actually kind of ends almoét
in a circle, right? |

A. It does.

Q. And this is a ﬁark right at the outer most
part of the Saturday Road circle, correét?

A. That's right. There's a community dock right

off of that, right there.

Q; Dock number two is there, correct?

A. . I think so, because there's another dock,

number three —- another community dock right across on

the -- right across that little that --
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0. So there are two docks shown on here, correct?
A Yes.
Q. But these afe on the tributary, correct?
A. Yes.

Q. Ail right. And justkso we are clear, there
was —-- when I'On was planning its parks in 1999, there
was both a Satufday Point Pérkbahd,there was the Creek
Club Park that we saw on sheet P 1, correct?

A. Yes.

Q.k And this would have been the material the
design material, the park material that Chad.
Besénfelder indicated to you in Exhibit 214, that he
had and this is how he was goingrto'explain to the
homeowners that there never was a park at Creek Club,
correct?

A, I don't'know.

Q. Because you nevef asked him for it?
y A. I don't know, I may have asked him. I don't
know. I 'don't recall asking him.

Q. And then we'll skip his e-mail for a moment,

and go to a more recént e-mail on page'bne from you to
Chad and Vince on March l4th.b And you wrote to Chad
and Vince, "As far as I know, the constructed Marshwalk
is completely adequate for the Creekside Park

referenced in the HUD report", correct?




10

11

12

13

14

15

16

17

18

19

20

21
22
23
24

25

RECORD ON APPEAL 742

306
T..GRAHA-M - - DIR‘ECT BY MR.. LUCEY
A. Well, I don't see your e-mail that you are
referencing.
Q. It was the one we're in, 214.
A. Oh. |
Q. It's 214, right here.
A. Yes. Yes. Uh-huh.
Q.  Can we have 214 on the screen. 7You didn't say

to your manager and Qo—owner'that the Creekside Park is

the Marshwalk Park, you séid "it is compleﬁely
adequate", correcﬁ?

A. That's correct. That's what I said,
certainly.

Q. Two sixteen, please.

THE COURT:_'Before we move to that, Mr . Lucey, I
need to figure out when we're going to call it a dayf
How much longer do you have on direct?>

MR. LUCEf: Ma'am, I think I have about 25
minutes.

THE COURT: Okay. Try fo make it a little less
than 25 minutes.

MR. LUCEY: ' Yes, ma'am.

THE COURT: Let's try to get the direct in.

BY MR. LUCEY:

Q. Sir, on the Exhibit 216 that's on the Board,

the bottom e-mail from you, correct?
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A. Yes.

Q. And underneath your name on the e-mail,
there's a Latin phrase -- I ‘believe it's Latin -- tell
me if I'm wrong ne oublie; correct?

A. Ne oublie, yeah, that's the wéy I pronounce
it. I'h not a Latin scholar.

Q. Never forget?

A. Never forget. I'11 aspire to that.

Q. That's your motto, cdrrect?

A. That's a grand plan motto -- it's a Scottish
clan motto. |

Q. The Jjury will see that oﬁ many of your
e-mails, correct?

A. That's correct.

Q. And let's go to 217, please. This is an
e-mail, March 24th, where you personally wrote the I'On
Board President, the Assembly President, and said that
Chad is working on the turnover details now and expect
to have resolution shortly, cérrect?

A. Yes.

Q. You represepted that to the Assembly, correct?
A. Well, I communicated to Bruce, that was what

was our plans, what we were working on.
Q. You wouldn't expect the Assembly to file suit

against somebody saying, hey, I'm giving it to you,
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would you?

A. Why would they Qant to file suit against us.

Q. Two eighteen, please. Sir,v218, is a March
24th e-mail from Chad-Besenfeldef to you and Vince
regarding the turnover of the amenities to the
association, correct -- specificaily, regarding the
docks and the boat ramp? |

A. His subject is docks. It's Chad sending this
letter on March 24, 2009.

Q. And he proposes two options to you all.
Option one is deed a minimum amount of land to the
Assémbly; and option two is to deed a linear parcel to
the Assembly, correct?

A. Uh-huh.

Q. _And he attaches drawings of what that would
look.liké,Acorrect?

A, Yes.

Q. Because since the docks and the ramps are on
the parcel, if you deed the docks and the ramp, you
need to deed some real estate to get there, correct?

A. I would think so.

Q. And, so, thaﬁ.was implicit in the obligation
or the‘repfeséntation of turning over the amenities,
was turning over a way to use them, access, correct?

A. Well, they had =-- they had the access through
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the recreational easement for some time.
Q. And he gave you the pros and cons of giving

them minimum land or giving them what it really needed
for the docks and rémps to be accessed, correct? -

A. He has two options here. I don't know what
all he's thinking about with.this propbsal..

Q. And with proposal number one, he's —-— he's
suggesting you all give them land, and the pro for
number one is "Club rétains,maximum deep water and boat
ramp for future opportunities", correct?

A, Yeé.

Q. Item nuﬁber two is "Assembly receives the
community dock listed in the HUD document", paren,
"open for interpreﬁation"; close paren, correct?

A. That's what he says, yes. |

Q. And then under opﬁion two, where it's talking
about deeding a lineaf parcel to the Assembly, the pro
that is "one, if neéded in negotiation, the Assembly
may consider this the Creekside Park", correct?

A. That's what he says, yes.

Q; Bgt he goés on to suggest that you all should
still keep the docks, condominimize them, and sell them
for $960,000, correct?

A. He says he's also attached a farfetched plan

for future opportunities, so it -- he's conjecturing.
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Q. And he values the condos at $960,000, correct?

A. Well, that's his — that's his scheme there.

Q. ﬁxhibit,l4, please. Sir, this is the
Stubblefield e-~mail that the jury saw on the screen
during my opening, should be that one there. And as we
told the jury earlier, gﬁé»was‘thé ffoﬁ Cdmpény's
attdrney for the Interstate.Land Sales Act compliance
for the HUD Prépérty Report, dorrect?

A. Yes.

Q. And on the same day, you all told the
éssociation that the deal with Russo was off and that
you were going do deed'them the dbcks and the ramp -
you'wrote her and askéd her, hey, what happened witﬁ -—
what was the reference to community dock in our
Property Report, correct? Do you see the bottom e-mail

is page three? You asked her if she --

A No, I asked her -- 1 asked her did she author
the —- wiﬁh Joe Barnes -- the I'On recreationai
easement attached. 1'0n is simply - wants I'0On tb
convey the community dock to them. The community dock

was listed in the HUD report as an amenity to be
conveyedAto the HOA. And sﬁe wrote baék and explained
the logiclinvthe'program as to —-- as tb what happened
there.

Q. She explained that the community dock was in

t
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the original Property Report, but that quote "in early
2000, a decision was made to have the I'On Company, the
I'0On Club, own and maintain a parking area, boat ramp,
and dock as part of the club facilities; and grant an
easement to the I'On Assembly for the use of these
facilities, so that property owners would have the same
use rights they would have had in the community dock
reference in the original Property Report", end quote,
correct?

A. Well almost. You know, she said the —-- she
said the original HUD Property Report, dated November
3, 1998, made reference to a community dock to be

located in phase II, that would be conveyed to the I'On

Assembly, and thereafter maintained by the I'On

Assembly as a common expense. So in that 1998 Property
Report, this was before we had designed anything -- got
anything permitted or approved, even bought the land,
the community dock reference was to a generic community
dock.

We didn't know whether -- at that time, we
didn't know whether we were going to get —-- we thought
sure we'd get one -- at ieast one community dock, but
we didn't know how many, so that was a reference to
that community dock.

And then she went on to say, I don't recall.
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There was more than one dock originally planned. But
in early 2000, the decision was made to have the I'On
Club own and maintain a parking area, boat ramp, and
dock, which these were substantially exbanded.
facilities than those promised as a single community
dock. So she —- the decision Was:méde to have I'On

Club own and maintain these boating facilities, parking

'area, boat ramp[ and dock as part of the club facility

and grant an easement to the I'On Assembly for use of
all these facilities, so that property owners would
have the same use rights theylwould have had in the
community dpck referenced in the original Property
Report; So -- but in addition, would have the right to
ﬁsé the parkinglarea and boat ramp, which had not been
mentioned in the original Property Report, “in which the
property owners would otherwise not héve the right to:
use unless they joined the club.

Q. Sir, you made that decision, didn't you?. The
one Ms. Stubblefield references in early 2000, you made
that decision, correct?

A. No.

Q. You and your son, Vince, and Chad made that
decision as a gfoup, correct?

A. No.

Q. A decision was made, correct?
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A, Yes.

Q. Your attorney says a decision was made,
correct? |

A. Joe Bafnes and —--

Q. You all changed the'plan?

A. Well, they -- the boating -- the design had
for these -- for these facilities had -- and the
concept design for the I'On Club had matured and
déveloped, so we had a much greater -- they had been

flushed out, so we had a much better idea than we had
early on, before we had -- before he had designed
these. And our -- our vision was to -- was for the
I'0On Clﬁb to be a strong amenity and the I'On Club --
the swim and tennis club, and the Creek Club, to be

really valuable amenities and self sustaining viable

under themselves, so that they could provide -- so that

they would enable us ﬁo‘enhance the value of the entire
community. So we were -- our goal was to Sell all the
lots in the community, to build it ali out. That's
wﬁat we wanted to do.:

Q. You modified your plans ih.early 2000,
correct?

A. Oh, yes, uh-huh.

Q. Thank you. Exhibit 58, please. Sir, this is

the March 25, 2009 e-mail from -- the 2005 -- excuse me
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turnover", end quote, correct?

-— the 2009 e-mail the jury saw in opening, whereby
Ched, your manager, notified the management company for
the Assembly that the Russo deal was off. And that in
the second paragraph,. "the I'On.Company is éreparing to
deed the eomﬁunity dock to the Assembly. We plan to
subdivide a parcel to be recorded and deeded.

Inspections and enhancements will be completed prior to

A. Yes.

Q. And that was a representation by your manager
to the Assembly, correct?

A. That was the plan.

Qf As of March 25,‘2009, that was the plan,
correct?

A. As I understand itvfrom his e-mail, yes.

Q. Exhibit 26, please. This is the August lst
e-mail wherein the Assembly informs its residents that
it's now learned that, in fact,‘the property 1s still
being sold te'Russo, correct?

A. Yes.

Q. And you‘are -- you, yourself, are a member of
the Assembly, not only as a declarant through a
company, but individually as a homeowner,'correct?

A. Yes.

Q. And so you are a part of the Assembly list,
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e-mail list, posting list, so you would get Assembly
e-mails, correct? |

A. Generally, I would think.

Q. And this was the first that the homeowners or
the Assembly knew that the property was beiﬁg sold
siﬁce the e-mail we just looked at, Exhibit 58,_where
Chad told them, we're in the process of éubdividing the
land and giving it to”you[ correct?

MR. YOUNG: Objection. Calls for speculation.

THE COURT: Sustained. Rephrase your question.

BY MR. LUCEY:

Q. You and your company never disclosed to the
homeowners between March 25th, 2009, when you told them
you were subdividing and giving it to them, and August
1, 2009, when they happen to learn a sale was taking
place, you and your companies never disclosed to the
homeowners that you all went back to contract with Mike
Russo, correct?

MR. YOUNG : Objecfion. States facté not in
evidence, about what they happen to learn.

THE COURT: Sustained.

BY MR. LUCEY:

Q. Sir, do you have any information to share with
us that you were ever up front with the Assembly or the

homeowners that you had gone back to contract with Mr.
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Russo?
A. No.
Q. In fact, you and Russo discussed and -- and

the I'On Company discussed keeping that quiet until it
was completed, correqt?

A: i wouldn't doubt thét, I don't -= because we
had been... |

Q. Ih fact, let's go to Plaintiff's Exhibit 195.
Page two, the first e-mail -- bottom e-mail. July 27,
7:54 p.m., you e-mailed that Bruce Kinney had called
you from Cﬁicago to ask about the pending Creekside
sale. You received a call from AMCS, the I'On Assembly
manager, who fieided the call from an attorney who
called AMCS asking for HOA dues, balances for the Creek
Club and adjoining lots, in reference to a pending
salef "Bruce called me to find out what's going on",
correct?

A. That's correct.

Q. And you knew from that_call, he didn't know
until he got a call from the maﬁagement company,
correct?

A, That's correct.

Q. Even then, you did not disclose to Bruce
Kinney that it was being sold, you told Mr..Kinney

purely that Russo was taking over management, correct?
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A. That's correct. I subsequently, in further
conversation on that -- that trail clarified it.
Q. You clarified it with Geoff Graham, YOu didn't

clarify it with Vince -- excuse me -- with Mr. Kinney,

did you? . ,
 A. No. We wanted to keep the transaction quiet

because of all of the brew ha hanand filings. And it
was jﬁst ~-— it was just not getting_resolved. I --
would you like me to read thét?

Q. No. And Vince —-- excuse me -- and Mr. Kinney
thereafter flew into town to meet with you, correct?
He came to your house?

A. ‘I don't rémember him coming té my house. I
know that -- Bruce came. He -- he didn't fly in
directly for that, I don't think.

Q. Apd he met with you regarding getting the
easements amended before the sale took place, correct?

A. I donft‘recall that.

Q. And on Augusf 5, 2009, you all sold CV-6,
including that park area and the front of ﬁhe Creek
Club, the boat ramps, the community dock, the gazebo,
the floating dock, and all that park area that we saw
on Plaintiff's Exhibit 227, P 1 for the Creek Club
Park, correct?

A. Yes.
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“MR. LUCEY: Thank you.

THE COURT: Okay. Thank you, sir. Sir, you may
step down. We will finish your testimony tomorrow.

THE WITNESS: All right, great. Thanks.

THE COURT: Ladies . and gentlemen, we are.going to

break for the evening. Please be back at 9:30 in the

mornirg. I have some things I need to work with the
attorneys on-before y'all'get here —-- go ahead, sir,
sorry. You are welcome to step on back. Go ahead.

THE WITNESS: Excuse me. I didn't mean to
interrupt you. _ B
‘THE COURT: No problem at all. No problem.
Please don't discuss anything about the case with
anyone, inclﬁding each other. And don't do any
independent research and donft bring your lunch. Julie
Armstrong, our Clerk of Court, is going to o;der lunch
for you all tomorrow, so we will have the_food~order
forms when you get here a little before 9:30,_50 yoﬁ
can pick what you would like.: Thank you very much.
(WHEREUPON, the jurybleaves the courtroom ét-
6:04 p.m.)
. MR. YOUNG: May he be excused?>
THE COURT: Yes, sir. You may noﬁbdiscuss your
testimony with anyone because you are still‘technically

on the stand. Thank you, sir.
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I don't know what further discussions there are
ongoing, that could possibly wrap this whole thing up
or not, but y'all need to.be watching these two old
guys in the corner. And by y'all, I mean y'all at the
defense table. They are —- I don’t know. They are
clearly following everything. I know they will hear
the rest of the story later this week and tomorrow, but
I would>keep that in mind everyone and ‘continuing to
talk. I'm not going to bust heads of -= wé already did
a little mini mediation and I commend y'all for how far
you've come in working this out, bﬁt'I would strongly
encourage y'all to continue to try to work it out. And
I'll see everybody tomorrow.

Anything we need to take up before we leave
today? |

MR. DUFFY: Your Honor, my only request would Dbe
some guidanée on how to manager out of order witnesses.
They will-be —-— both be pretty short witnesses, but
if -- I don't know if we want to plan at a certain time
we would accommodate.the plaintiffs certainly --

THE COURT: We are going to order lunch for the
jurors ﬁomorrow, so I'll probably give y'all an even
shorter lunch break than we did, like 45 minutes to an
hour, so why don't we try to get your guys in tomorrow

starting at 3:00 -- is that too late? Do they have
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planes to catch?

MR. DUFFY: I think that works.

THE COURT: I'1l just explain to the jury that
we're taking some witnesses out of order.

MR. LUCEY: If they're being inserted in our case,
where we_would be normally preparihg for our own - |
witnesses, I think we should be téld'who thesé out of
order witnesses -—-- |

THE COURT: Yeah. Who are they?

MR. YOUNG: Stuart Whiteside is one of them.

THE COURT: Stuart Whiteside.

MR. DUFFY: JuliélO‘Connor.

THE.COURT: Julie O'Connor; Was that Julie Hussey
before?

MR. DUFFY: No.

THE COURT: A different -- okay. I was going to
say because we know pretty much what she's going to
say, we heard it alfeady once. Okay. So Julie
O'Connor and '‘Stuart Whiteside. Anything else before we
break for the day? |

MR. YOUNG: No, Your Honor.

THE COURT: All right. Thank you. Good job.

(Whereupon, the hearing recessed for the day.)
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* * *x PROCEEUDTINGS * * *

THE COURT: All riéht. Good morning everybody. A
couple of things, I received the e-mail last night; is

that Mike White that has been working with Tommy

Harnett for 20 something years?

MR. DUFFY: That's right.
~THE COURT: Okay. Well, I'll look at that this
morning.
MR. DUFFY: There's been a follow—up e-mail that I
have sent this morning.
THE COURT: Oh, I have not seen the follow-up.
MR. DUFFY: I have a hard copy of it.
THE COURT: Thank you.
MR. LUCEY:‘ I think we are going to work out 99
percent of it.
THE COURT: Great.
MR. DUFFY: Aésuming the appraisals don't come
in -- I éaid, look, let's work through it, just let the
testiﬁony in and notkthe reports.
THE COURT: Okay. Well, it -- wonderful. That's
very heipful. |
MR. LUCEY: We may still end up with one question
for the court --

THE COURT: Okay.
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MR. LUCEY: But I think we can work almost all of

it out.
THE COURT: Well, what I'll do -- just to be ready
if that does come up -- is while we are on-going, I

will contihue to look at the material y'all sent me

last night and we'll go from there.

MR. LUCEY: And.the only thing -= the iny —— they
have an‘objectioh to one part-of our designation.

THE COURT: Okay.

MR. LUCEY: We may want to argue that Onelpart.
It's about two pages.
| THE COURT: Sure.

MR. LUCEY: But, so, if you are going to read

anything, it will just be that objection, I mean --

THE COURT: Okay. And that's all in the e-mail,

right? 1I'll make sure to look at that.

MR. LUCEY: It's in his e-mail. And I think in -
the mid—mérning break, we can resolvé 99 percent of 1it.

' THE COURT: Wonderful.

MR. LUCEY: And then address that one question at
lunch. |

'THE COURT: Thank y'all. I appreciate it. And
then -- just more -- Charleston is an extremely sméll

town category —-- I went to a chamber event with my dad

last night, and was introduced to Mr. Duffy's witness,
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one of them -- told him to be here at 3:00 -- told him
to be here, that was the extent of our conversation.
He looked a little confused. But, anyway, i just
wanted to let you all know that.
Anything else We need td take up before we bring
the jury -- theyfre all here.
. MR. LUCEY: No, Your Honor.

MR. DUFFY: No, Your Honor.

THE COURT: And I am still having whatever ear
thing I've got going on, so if I have to ask y'all to
speak up even more, I apologize. Maybe some cold
medicine will help, but I don't want to fall asleep on
the bench, so I'm somewhat limited. All right. If we
would bring the jury. Thank you very much.

MR. YOUNG: Your Honor, could we gef that screen
down?

THE COURT: Oh, yeah. Thank you.

MR. DUFFY: Should I ask Mr. Graham to take the
stand? |

THE COURT: Sure. You éan céme on up. Thank you.
I appreciate that.. Good morning.

(WHEREUPbN, the jury enters thé éourtroom at
approximateiy'9:42 a.m.)
THE BAILIFF: All jurors are present and seated,

Your Honor.
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THE COURT: All right. Thank you, ma'am. And
thank YOu, ladies and gentlemen, good morning. It is
nice to see everyone back. I hope you had a nice
evening. The attorneys have gotten everything ready
for you while you were getting reédy to come in,
including getting Mr. Graham back on the.staﬁd, so we
are ready to goAforward with Mrf Young's eXamination of
Mr. Graham.

CROSS EXAMINATION BY'MR, YOUNG:

Q. Good morning, Mr. Graham.

A, Good morning.

Q. Mr. Graham, can you tell us a little bit about

your baékground; that is, where you live?

A. Okay. Well, I live in I'On, in the middle of
I'on, on I I B -

Q. And héw long have you lived in I'On? When did
you move there?

A. Well, we've had a home there since 2007. We

built the home there and moved in about 2007.

Q. Okay. And are you married?

A. Yeah, I'm married. I have -—— I'm 73 years
old, and I'm married. I have four children and five
grandchildren. I was —-

Q. How long have you been married?

A. Oh, 50.
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Q. That's all right.
A. I was born in Rock Hill in 1941 in the -- in

the bedroom of my parents' house, which was kind of a
normal way to do it back then. And I-was raised in
Rock Hill. I wént off to school to college and school
At Emory'University in Atlanta. I met my wife there,
and completed school. We started our family there with.

our first born son, Vince, in Atlanta.

Then I went to —- I Went to —— went off to work.
I had a variety of careers over -- in my lifetime. And
with -- with culminating in the most significant and

important for me, and that's helping my sons, Vince and
Geoff, develop the I'0On Viliage.

Q. Is your wife in the courtroom today?

A. She is.

Q. Okay. She's back there in the gallery right

" behind our table?

A. Thét's correct.

Q. And you were married shortly —- or while you
were in school; is.that right?

A. While I was in school, yes..

Q. Okay. And, Mr. Graham, tell us a little Dbit
about what your role was with the I'On Company in the
early days?

A. Well, Vince -- Vince was. the -- initiated our
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involvement in the traditional neighborhood design,
though I've been in the real estate business for -- in
one capacity or another for 20; 30 years. And he was
~—- so he was —-- he had developed -- gone down to New .
Port and.started a community‘doWn there. And we and --
my wife and I invested in that, helped him get'going
with that. | | |

And then someone introduced ué to a property up
in -- said that Dupont was such a -- was so well

received down there, it would go really well --

~actually in Charleston. So we came up here and looked

around, some brokers showed us different” properties;

and we spent several years trying to find something.

And then we located this property in -- on Mathis Ferry
Road that -- and my involvement was I negotiated the
‘purchase contract with the -- through my company —-—

-~

with the léndowner.
Q. All right. And just roughly, what time period
Qas this, that you were up here iﬁ Mount Pleasant
looking for this préperty?
A, Well, we started, I guess, 1in the éarly '90s,
maybe '92. And then we wound up -—- we wound up

locating the -- or being introduced to this Jordan

tract, as it was referred to, probably about '93 maybe.

And we --
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Q. All right. Do you remember when the I'On
Company purchased the Jordan tract just roughly? What
year?

A. Well, we purchased it -- we contracted to
purchase it probably in '93, .but didn't closé on the
purchase until we -- until we could get the zoning
ofdinance'enabled( which was probably '96, '97.

Q.‘ Okay. So, you signed'the contract roughly.
1993. And then in 1996, you said there was a zoning
permit and that's when you closed 6n the first phase;
is that right?

A. That's right. After we got our zoning
entitlement, then we could -- then we could gorsign to
get the loans. And so I negotiated with the -- with

the Jordans to buy the land —--

Q. Okay.

A. -- with my company and the Graham Development

Q. And I want to go through those companies in a
second.. But after the land was purchased, tell us --

just summarize for ﬁs what your role has been since
then; has it changed with the continuing development Of
I'On between '96 and here we are 20147

A. Well, just before we purchased the land, I was

involved with ——.with the -- in the design of the
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project, with the -- well, really, with —-- Vince had
engaged these land planners. And_We.had,a'l5 day,
really intensive design - they called it a shiret
(ph), which is all the architects gathéred together,
and worked almost around-the clock,vand putting.
togethervplans. And I sat in oﬁ that design shiret.

Q. Now, I want to look>from a high éle&ation over
it, 1996 to 2014, can you just sumﬁariﬁe for>us how |
your role has changed during that time period?

A. Well, itfs -

0. What, you know, what were you most recently
doing for the I'On Company, if anything?

A. Well, originally my primary role with I'0On
Company was lining up the money, lining up the

financing.

Q. Okay.
"A. And I did an overview seeing how we could get
monies to go —-- cover these schemes so --

0. And what happened next? What did YOur role

change to next?

A. Well, that's been essentially -- that's been
my primary role through. Now, currently, I've been --
I've taken over as a.primary -- as the majority

investor in the I'On Club, which —-

0. . That's what I'm driving at. When did you
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start getting involved with the I'On Club?

A. Oh, I got involved in it seriously,‘probably
maybe two or three years ago. I've been having some
involvement with it --

Q. 'In 2010, roughly, would that be fair?

A. No. 1It's probably 2008, maybe.

Q. Okay.

A. I had been involved in different.capacities
with it, but in terms of réally over -- directing the
géneral manager, supervising the operations -- and I

haven't been that involved, it's been more of an
investment overview, policy reviews.

Q. Mr. Graham --

A. Yes, sir.

Q. ~—- there are a number of different companies
that have been named as defendants in this  lawsuit.
And I want to go through with you some of them, if we
could put on the screen -- these have been admitted by
Stipulation, Defendant's Exhibit No. 143. And I'm
going to give you a ﬁotebook —— or you could look
behind you. Can you tell ué, please, what the Graham
Development Company 1is?

A. The Graham.Development Company 1s a real
espate development company that I formed in 1979, when

I really —- as the start of my development in Atlanta.
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And I was active in real estate development in Atlanta
for about 10 years, through the 1980s to the early --
through the 1980s.

‘Q. Okay. And Defendant s Exhibit No. 143, is
that a copy of the operatlng agreement of the Graham
Development Company?

A. Yes. This is an operating agreement, 2012.

Q. All right. ﬁAnd on page ~eight of Exhibit No.
143, is there down atbthe bottom - if you could blow
that up hea Ann —— 1s there a statement of the business
of the company; is that a purpose?

A. It says "Business, the cOmpany shall be to
accomplish any lawful business whatsoever, or which
shall at any time appear conducive to or expedient for
the protectionbor benefit of the'companies and its
assets".

Qr “Okay. And then if you could blow up jnst
above that, Lea Ann, sectionvZ.Ol and 2.02 on that same
page_——-the.company was formed in September 1979; is
that right?

A. Yes.

Q. And then changed to a limited liability
company in accordance with the Georgia Act in July of
20097

A. Yes.
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Q. All right. And_has that company been in good
standing since its been formed?

A. Yes.

Q. And does it maintain its own books and records
and have a distinct identity?

A. Yes.

Q. All-right. And then I want to introduce -- or
show Exhibit No. 144, which ié also in evidencé by
stipulation, what is Exhibit No. 144, Mr. Graham; do
you recognize thaﬁ?

A. That's -- yes. That's the -- it's a
certificaﬁe or seal of when it was registered.

Q. Okay. And in the bottom right hand corner,
Lee Ann, if you blow that up -- is that 19792

A. Yes.

Q. Okay. So( in 1979, it's Graham LLC, right?

A. Well, it's Graham Development, Inc.
originally, and then con?erted to LLC in 2009.

Q. Okay. And, Mr. Graham, I want to put on the
screen exhibit -- Defendant's Exhibit No. 153 -- excuse
me -- No. 53, also in by stipulation; and ask you if
you recognize Exhibit No.v153? ‘You can look behind
you, it's probably on the screen, or you can have a
hard copy if you want.

A. Yeah. I'On Realty, LLC.
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0. Can you tell us, please, what is I'On Realty
Company, LLC?

A, I'On Realty was a wholly owned subsidiary of

the I'On Company, which we formed in -- to acquire the
land and develop —-- and develop I'On Village.
Q. Okay. And as reflected on page one —-- which

Lea Ann, I think is three pages into that exhibit.——
can you tell us when the I'0On RealtyICompany was
formed? The top -- there we. go. Do you see thaﬁ?

A. February 5, 1999.

THE COURT: I'm sbfry, sir. Could you tell me
that date one more time?

Bf MR. YOUNG:

VQ. February 5, 1999; is that right?

A. Yes.

THE COURT: Thank you.

BY MR: YOUNG:

Q. And then looking t§ page two of Exhibit 53,
down at the bottom, this company was formed as é South
Carolina Limited Liability Company; is that right?

A. Yes, sir.

Q. All right. And also on page two at the top
under E -- ér under K —-- excuse me --.who 1is thé sole

member of the I'On Realty?

A. The I'0On Company.
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Q. All right. ‘And just like the other agreement

in.section 2.6 on the next page, Lea Ann, is there a

stated purpose for I'On Realty and tell us, please,
what that is? |

Af "To act as a real estate brokerage company for
the property as it's develdped and settled, and engage
in any lawful business activities related or incidental
thereto."”

Q. And has the I'On Realty Company been a-company
in good standing in South Carolina since it was formed
in 19997

A. I think so, yés.

Q. And does it maintain its own separate books
and records?

A. It did and\continued while it was continued in
operation --—

Q. Well, tell us about that, is -it still in
business today?

A. You know, I'm not sure whether it's still in
business today or not.

Q. Has it been formally shut down or anythinngf
that nature, that you're éware of?

A. You know, I'm not sure. I don't know the

“answer to that.

Q. Okay. You're not involved in the realty
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aspect of the business; is'that accurate and fair?

A. That's correct. I'm not there, no.

Q0. And then let me show you what's been marked as
Exhibit No. 57 -- and ask if we could put that on the
screen Defendant's.57 -— and ask you, Mr. Graham, if
you recognizé what that is from the South Carolina
Secretary. of State?

A. lYes. That's the certificate of existéhce when
they formed it.

Fl

Q. Okay. .And the bottom right, it was formed

when?
4. December of -- December 1998.
Q. So, the agreement -—- the operating agreement

was a little bit after that, it was actually -- it was

actually formed before{the operating agreement was
adopted; is that accurate?

A. Yes. Yes.

Q. And, Mr. Graham, I want to show you
Defendant's Exhibit No. 54 -- if we could -- and ask
you to identify for us what that is?

A. Well, that's the I'On Group operating
agreement.

0. All right. " And in the inﬁerest of time, if
you would just look at it, does it havé the same sorﬁs

of provisions that the other one did? In other words,
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was 1t formed as a South Carolina Limited Liability
Corporation?

A. Well, I --

Q. You can turn it.

A. I was not involved in that.

Q; You could turn fo page two —-- if that's
helpful. Page two of Exhibit No. 54 -- do you need the
other book ——'sorry, we have a'lot of exhibits.

A. Excuse me.

Q. Lea Ann, if you could blow up the bottom
right, that formation. All right. Mr; Graham,vare YOu
with us there, on two -- formed as a South Caroiina”
Limited Liability Company? And you can look on the

screen or on the hard copy, whatever is easier.

A. Yes.
Q. And it also -- on page three, under section

2.6, has a statement -- the next page, Lea Ann, on the
purpose of the company, correct? |

A. "To own and operate a full service real estate
development company, offering the continuum of services.
for the creation of new places, and the improvement of
existing towns and cities, and engage in any lawful
business activities."

Q. Okay. And just like the other company --

Exhibit No. 58, if we could put that up Lea Ann --




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RECORD ON APPEAL 772

336
.T. GRAHAM -- CROSS BY MR. YOUNG

was -- and the bottom right, when was the I'On Group --
I hope I have got them together =- yes, sir -- when was
the I'On Group actually formed in South Carolina?

A.. October 2005 —-- October 27th.

Q. And did that Company remain‘in good standing
since it was formed in 20057

A. I don't know. THis is Vince's company.

Q. Okay. Ybu'fe not involved with the I'On
Gfoup? | |

A No.

0. And then let me show you what's béen marked as
Exhibit number -- preadmitted -- excuse me -- Exhibit
55 —— Defendant's 55; can you tell us what this is?

A. That's the I'On Company, LLC operating
agreement, the fifth, we started in 2005.

‘Q. All right. And on pagé five, Lea Ann, was
this company also formed under section 2.1 as a South
Carclina Limited Liability Cofporation?

A. Yes, éir.

Q. All right. And what was the purpose of the
company —- I think it is listed on the next page -- 1in
éection 2.6 —-

A. It was to acquire -- well, without reading it,
it was to acquire the Jordan tract property, as with

the —-- the legal definition there, and to develop the
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property, the pUrpose»of I'On Company.

Q. And then just like the other companies on
Defendant's Exhibit No. 60, when was this company
incorporated in the state of South Carolina?

A. Well, this says the 29th day of July, 2009;

but it was actually incorporated way -- I don't know
what -- it was incorporated in -- way earlier than
that.

Q. ©Okay. Do you know if it was poésibly amended
and if the company'was‘changed, énd maybe given a new
néme -- I mean, how long has it been in business?

Let's say that.

A. 1It's been in business since about 1995, 1996,
the I'On Company, it predated -- it was before we
bought the land.

Q. Okavy. The I;On Company was in business back
when you purchased the Jordan tract; was that your
testimony?

A. Yes.

Q. Was_the company in existence, and what was the
purpose of the company?

A. Yes. We formed‘it to develop the I'On Company
—-— to develop the I'dn Village.

Q. All right. And then let me get —-- if we could

put up the exhibit, No. 56 please, Lea Ann. And
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regarding the I'On Company -- since the -- since it was
formed and purchased the Jordan tract, has it been a

company in good standing in South Carolina?

A. Yes.

Q; Maintained its own books and records?
A. Yes. |

Q. Have a separate and distinct identity?
A. \Yeé. |

Q. And regarding Defendant's Exhibit No. 56, can
you look behind-you and tell us what that is?

A. I'On Club.

Q. All right. What is the I'On Club?

A. I'Oﬁ'Club was a —— was formed.to develop and
manage‘rétreational facilities for -- it was a --
intended to be a for profit institution, to provide for
a swim/tennis club within the swim/tennis fitness and
boating facilities, and a club within ——.within the
I'On Village.

Q. Ail right. And on ﬁage three of -- excuse me
-— page three of section 2.6, what is the stated
purposebof the I‘On_Club’and its operating agreement?

A. The purpose of the company is to own and
operate the I'On blub, a proprietary club located
within the I'On Development, to deﬁelop and engage in

any lawful business activities.
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Q. Okay. And just like the other agreements, was
this one set up to be a South Carolina Limited
Liability Corporation?

A. Yes, it was.

Q. And then let me show you Defendant's Exhibit
No. 59, and ask you if you recoéni%e that as a
certificate of existence from the Secretary of State
for the I'Oh Club?

A. Yes. Well, that's 2009. it was originally
formed and -- with this -- it says in 1999, October,
1999.

| Q. Okay. Right. 1In that -- if you could blow up
that first one, Lea Ann, it says the "The I'On Club
duly organized in the State of South Carolina"; when?
September 10, 19997

A. Right. Right. Right.

Q. And, Lea Ann, if you could go back to Exhibit
No. 60, Jjust quickly. I don't want to cause any
confusion. Is there the saﬁe laﬁguage there regarding
the I'On Company, duly formed in Séuth Carolina in
19977

A. Yes.

Q. Okay. All right. Mr. Graham, I want to go
into some of the ﬁhings that you talked about yeéterday

and some of the questions that you were asked about
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yesterday. Regarding the Olde Park agreement, do you
remember a number of questions about fhat?

A. Yes.

Q. All,right. Did ultimately —-- who handled
those negotiations or most of thbsé negotiations?

A. Either Vince or Joe Barnes. I think Vince did
most of them.

Q. Were you actively invplved in that process?

A. No.

0. All right. And; ultimately, was there a final
agreement reached with Olde Park?

A.‘ Yes.

Q. And I believe that the defendant -- the
plaintiffs put in'part of that agreement yesterday.
It's Plaintiff's Exhibit No. 189 —— I'm sorry —-- could
you put up Plaintiff's Exhibit 189, Lea Ann. These
kinds of exhibits you talked about yesterday, ﬁhe
letters back and forth, were those the final agreement?

A. No. |

Q. What wére they?

A. There was an agréement”between the -- the
spelled out agreement between GR, LLC, the Olde Park
developer, and the I'On Company.

Q.. Okay. Lea Ann, if you could ?ﬁt up

Defendant's Exhibit No. 149. I'm sorry. You got
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Plaintiff's there -- Defendant's Exhibit 149. And what
I want to try to do, Mr. Graham - well, Defendant's

Exhibit No. 149, does it have a date there on the top?

Is that a copy of the final agreement with Olde Park?

A. 22 December 1999.

0. All right. So, 12/99, that was the final
terms{ right?

A. That's what I understood.

Q. And tell us, please, what all the -- just the

best of your memory. -- you can look at the agreement if
you would like -- what did that agreement require the

I'On Company to do for Olde Park?

A. It required us to grant them an access
easement to go into our -- the main one was to go into
our lift station and sanitary sewer structure that we
had to build in order to -- in order to lift the
sanitary sewer, and pump it two miles over to. the -- to
the Center Street sewer treatment plaht in Mount

Pleasant. So they would -- they would get -- by going

in and tying into that 1ift station, it saved them one

heck of a lot of money, a lot more than -- it saved
them a huge amount, so that was their primary driving
force.

And the second thing -- the second condition

was -- was they had -- they wanted to have a -- as
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developers of real estate, they wanted to have the
recreational amenities, swim/tennis'—— swim/tennis Club

that would be a competitive facility in.order to sell
their building lots and attract residents to move into
the community. It was an amenity that they were
offering, that they wanted to‘offer, and it was a whole
iot -- a whole lot less expensive to them to get
guarantees from us, who were a competitor, thet we
would let them -- we would give their reeidents,
entitle them to join the Club, the I'On Club, on the
eame conditions that we made it available to our
residents.

So they weren't -- they were granted just the
right to have a commitment that they had -- that we
would save, reserve that many mehberships in the I'On
Club for them, so they could go ahead'and advertise
that, and help sell their lots, and they wouldn't have
to build their own facility, so that Qas their
primary ——>the primary role.

Q. And, Lea Ann, if you could get to the third
page and blow up the paragraph number two. And, Mr.
Graham, you can look on the screen there and hopefully
can see it. How many memberships were reserved for
O0lde Park folks?

A. We reserved 114 and we agreed to limit the
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number of memberships to 850.

Q. All right. And then did fhat mean that anyone
in Olde Park could access the boating facilities?

A. No;

Q. It was only for people that jéin the Club,
correct? |

CA. Only the people who would join -— who joined
the Club would have -- and the'boating facilities was a
minor component of the Club. We had sﬁim, fennis, and
fitness facilities. And it's since been expanded into
more, but we -- and we also had the -- we were
contemplating building a Creek Club, which would be --
which would be a place where they could get favorable
rates, like comparable to those offered to the I'On
residents.

Q. And, Lea Ann, if you could blow up the middlé
of the next paragraph -- or, really, the bottom half of
the next paragraph; is that‘recited'there in the
agreement with the sentence beginniné "similarly"?

A. Yeah,."Similarly; the boat ramp and community
dock will be available for use by club members who own
property in Olde Park Development -- by Club members
who own property in Olde Park Development, subject to
the same rules and regulations for use established by

the I'0On Assembly” -- that applies to Club members who
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own property in the I'0On --
Q. Okay. Importantly, there is a reference there

to Exhibit D; do yeu see that reference to Exhibit D?

What -- what would happen 1f the I'On Compaﬁy didn't
perform on this agreement with Olde Park?

A. Well, they had a schedule 6f -—- of wvalues thét
would be reductions in the payment that they would make
to I'On Compahy for -- if we —-— 1f this was
c&nﬁemplated we were going to build all these things,
but ‘'we hadn't built them yet. So it —-- they weren't
going to pay that entire amount if we didn't finish
everything that we were contemplating. And they would
néte penalties, they just deducted this amounf.

Q. Did you have a refund schedule for things?

A. There was:a refund schedule, yes.

Q. All riéht. And if certain things wefen't
doﬁe, certain money would go back to Olde Park,
correct?

A. Well, they just wouldn't pay —-

Q. ©Oh, they wouldn't pay. EXxcuse me.

A. I -—— I may have been.refunded or Jjust a
reduction in payment. |

Q. Lea Ann, can you get through to Exhibit D. I
don't know exactly Qhat page it is. Mr. Graham, let me

hand you this and ask you, how much of the refund was
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tied to the boating facilities as reflected on Exhibit
D?

A, Well, the boét ramp was $1,224, and the -- the
community boat doék was $8,566, so it's something less
than Si0,000, out of a total of $350,000 that they -
would -- that they were -- for all‘the rest of the
facilities. \ | | |

Q. All right. So, of the $450,000 that Olde Park
was paying, if the I'On Company did not construct the
Creek Club and the boat ramp, how much would get
refunded back roughly?

A. Well, now the Creek Club was a different --

Creek Club was more.

Q. Excuse me.

A. That was a whole lot more. It was just --
Q. The béat ramp. Excuse me .-

A. The boat ramp and the community dock were

about -- were -—- tégether, were less thanm $10,000.

Q. Less than $10,000 dut of the four hundred
fiftyvthat they were paying?

A. Yes, the four hundred fifty -- the hundred
thousand that they paid up front, was to get
entitlement to that -- to that sanitary sewer, that
lift station.

Q. Okay. Is that reflected in the refund
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schedule?

A. That wasn't reflected in the refund schedule

because that was -- we were doing that. And as soon as
—— that was there -- that was what they were tieing
into.

-Qf I,seé. That was the first payment that came
from Olde Pérk?v |

A. They but that -- they put a $100,000 down
to -- so thaﬁﬂthey équld get -- get guaranteed that
they would have that sewer access, then they can
proceed with the development and not héve to do it
themselves. |

Q. I see. .Okay. Yesterday, Mr. Grahém, yoﬁ gave
some testimony about the recreational use easement --
and if you'll bear with me, I'll get it -- what was --
were —-- when the recreational use easement was put into
place, was it intended to be perpetual?

A. We intended -- we intended it to be perpetual.
It said right on the front "perpetual", so that was --
I understood that it was.

Q. Did you ever have —- did you e§er prevent
people from accessing the docks or -- there were some
other terms in the recreational use easement, let's
talk about those generally while I find them. What

other things were contained in that recreational use
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easement, which was Plaintiff's Exhibit No. 42?7

A. Well, it came out and it spelled out
facilities that would be -- that would be amenities
that were contem -- probably either to be conveyed to
the Assembly, or already conveyed, that'Would -—- where
the I'On Club would have -- would have access rights to
use those-for its members, 1ike it -- there was a ball
field and then Eastiake. And if there is any cost
associated with it, the I'On Club would pay to the:

Assembly an appropriate amount -- a reasonable amount

that they would charge.

Q. All right. And if we could go to page four of
that exhibit, Léa Ann. And if you could blow up
enjoyment and use -- "easement for use and enjoyment of
commons", can you tell the jury what the commons is and
it references Eastlake and the amenity area -- that's
perfect, Lea Ann. What is the commons over in -- what
did this section have to do with it? You can summarize
it for us. I think you were just trying to.

A. Well, it was the -- this is the land area
that's owned by the Assembly for the -- for the benefit
of all the residents of -- the resident members in |
I'On. \

Q. Did an easement go both ways? In other words,

it gave the Assembly some rights; did it also give Club
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members some rights?

A. Yes. It gave the Club -- the Club rights-to
allocate to use those.

Q. All right. And did it give the Club members
the‘right to use some property described as Eastlake as
reflected in the section there béhind you? |

A. Yes, it.would. It was subject to the --
subject to the Assembly's rules and regulations and:how
they would manage that. -i mean; tﬁe Club didn't have
any more rights -- the Club members cduldn‘t,—— had no
more rights than those of the residents.

Q. All right. And then there's another section,
other than the Eastlake and the boat house there in
Section A 1, what is the amenity area for the purbose
of engaging in sports and other -- can you Jjust tell us
what that 1is?

A. Well, I think it would -- I think this refers
to this ball field that's -- that's on -- that's on
Eastlake Road, that's next to Mathis Ferry Road, a big
field. It's multiple uses.

Q.F.So, under the terms of the easement, the Club
members have a right to use'thé facilities at Eastlake,
subject to certain rules; and also to use the
facilities, for a ball field, that's called the Commons

or the amenity area referenced there?.
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A. That's right. As - as the Club would —--
would -- would permit and allow the members, grant to
the members.
Q. All right. And if -- Lea Ann, if you péuld

back that out.and look below there, in section 1.2 B,

it speaks to the rights of the Assembly'to do certain

things to charge Club members for using those

facilities and to manage them, right?

A. Yes.
Q. And those were the same kinds of things in the
same - exact agreement -- 1f you go back a page, Lea Ann

-= thaﬁ the Club had the right to require Assembly
members, when they were using the boating facilities
and the dock, right?

A. Yes.

Q. Okay. ‘And, generally, what kinds.of
management rules weré in place while the Club éwned the
boating facilities, the dock and the ramp?

A. While the -- while the Club owned —- while the

Club owned the boating facilities and the Creek Club?

Q. Yes, sir.

A. Well, we had some —-- we had rules that where
-- that we were obligated to by the -- by DHEC when we
got our boating permit. And that's boats -- folks were

not supposed to keep their boats overnight, and various
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other rules. We had to enforce those. And that's so
that people wouldn't dock up -- wouldn't take a slip

and keep a boaf there foréver, to exclude other people.
And limit the hours when they could, I think, when -- I
really don't know what all these rules were that --

that were enforced. I didn't -—— I didn't never get

. involved in the enforcement.

Q. Okay. Section 3 on page 6 of the recreational
use easemeht, did it also -- this recreational use
easement have a whole section about shoriog costs?

A. It did. It was fairly complicated. It was
complicated and I,think archaic, but it went thfough
and allocated the costs based on -- of the -- of the
boating facilities based on the number‘of_—— trying to
prorate the number of Club members who were.not o
residents of I'On, that -- to the total -- it would be
two componénts, the -- the total residents, the number
of resideots in I'On, property owners, and the lots.
And theh the total number of nonresident Club members;
and then that would be -- so that. each would bear their
proportionate share of the boating facility maintenance
costs. )

Q. ©Okay. So it dealt with a lot of things other

than simply just access to the community docks and ramp

and staging dock, correct?
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A. Yes. It was intended to be just -- just a
reasonable work out, as something that would share the
cost aﬁd provide -- cost use easement. They got to use
I'On -- the Assembly were able to use I'On Ciub'
facilities, and the Club were able to use Assembly
amenities. The intent was for the mutual benefit Qf
both parties.

Q. All right. And I want to be clear -- or you
to be cléar, please -- did you have to be a Club member
to access the waterfront under the recreational use
easement?

A. No, you could be an -- you could be an I'On
resident, that way you would -- you would have access
rights to the boating facilities.

Q. Okay.

A. But if you -- but someone from Olde Park,
unless they were a member of the Club or anywhere.else,
they wouldn't have rights to the boating facilities
unless they were Club members. So 1t was the Club
members had rights to the boéting facilities, the I'On
residents, through this recreational easement, had
access rights to the boating facilitiesf

Q. Regardless of whether they were in the Club,
right?

A. Regardless of whether they were in the Club.
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We wanted to ensure that all of the residents had
access to the —-—- to those facilities.

Q. Okay. Ahd then let me show you what's been

preadmitted as Defendant's Exhibit No. 36, and ask

you —-— you can look at my copy ——- oh, you got one up
there. Defendant's Exhibit No. 36. |

A. Okay.

Q. Do you see what -- what is Defendant's Exhibit
No. 36 please?

A. 1It's a fiﬁal plat of phase ITI.

Q. Okay. And, Lea Ann, if you could blow up that

bottom section there in the corner -- when was it --
let's see if this works -—- can you blow that up right
there, Lea Ann? Okay. When was this recorded at the -

RMC in Mount Pleasant?

AL On January 30, 2001.

0. And if you could flip over to the second page,
please, Lea Ann. And then in these bottom tﬁo over
there, you can blow those up. The same thing recorded
January 2001, approve by the Town of Mt. Pleasant.

A. Right.

Q. And then up in the top right, Lee Ann. Did
this -- let me ask you, Mr. Graham, up here in the top
right -- if you can blow this section up -- when fhis

document was recorded with the Town of Mt. Pleasant,




10
11
12
13

14

15

16

17

18

19

20

21

22

23

24

25

RECORD ON APPEAL 789

353
T. GRAHAM -- CROSS BY MR. YOUNG'
what was recorded?

A. Would you like me to read that?

Q. Excuse me, let mé go to the néxt page. I
apologize. The next page, if you would, Mr. Graham,
the third page in? V

A. OCkay.

Q. Lea Ann, can you get to the next page? There

we go. All right. The same thing up here, recorded
with the Town of Mount Pleasant in 2001, at the same
time™? |

A. Yes.

Q. All right.

A. Yes. This is all -- these three sheets were
recorded at the same time. It's the final plan of
phase IT.

Q.. And then, Lea Ann, if you can back out from
that. On this.document, what's up there -- right
there. Blow that up is what I meant to get earlier --
what does that say, please?

A. That's access to the HOA open space, provides
for -- in the recreational easement ahd agreement to
share costs recorded in deed book -- I can't read that

number —-- but it's a reference to the recreational

’eaéement that's recorded and -- the earlier one that we

just discussed about.
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Q. Plaintiff's —-- is it a reference to

Plaintiff's Exhibit No; 427
‘ A. Yes, yes, sir.

Q. Okay.

A. And thét's -— it provides lihkage to the —- to
the -- was originally named the Cfeekside Park. And we

changed the name to Marshwalk, right there, that runs
along the entire marsh. |

Q. All right.

A So it's defined right there, and it's a —--
civic lot 6. |

Q. Civic lot 6, this is what we've been talking

about CV-6, right here at the end?

A. Yes, sir.
0. And this is -- this is where the dock at
Hobcaw Creek -- the Creek Club dock is right there,

where I'm sort of pointing?

A. Yes.

Q. And the stéging dock and the boat ramp is éver
here kind of? |

A. Yes. Not -- ﬁoward right in there.

Q. All right. And so as of the dates reflected
on Exhibi£ No. 36, the recreational_use easement was a
matter of public record; is that right?

A. Oh, ves.
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Q. And, Mr. Graham, yesterday there was some
gquestions that were asked of you about the HOA Board;
are you familiar wifh as the -- as the community
developed, when did the developer —-- when did there
become a majority of homeowners as opposed to developer
appointees on the'HOA Board; would you be familiaf with

that roughly?

A. Not exactly —-- not precise —-- I -— we moved as
quickly as -we could to get the -- to engage the members
and -- onto the Board, so that it would provide both --
for multiple reasons, but to —- so we accelerated it.
We did -- being that we wanted feedback, our -- we
wanted to sell our lots. We wanted -- and the way to
sell them, is to make —-- have our customers happy and

tell other people that. So we wanted to know what they
wanted. We wanted the Board members to help us
formulate policies to -- as far as the affairs of the
administration, and also provide feedback to us on how
well we were doing.

And so, I think, it was -- it might havé been
even 2003/2004 when they became a majority, but I think
it was 2005, Legrand Elebash was the general ~-— the
manager at that time. And I think the -- I think he
was -— by that time, we had a full -- the majority.

The dates I'm not .sure about, when those dates were. I
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didn't attend these Board meetings.
Q. Okay. But so -- to the best of your memory by
2005, the Assembly has a majority éf homeowners as
oppqsed to developérs appointees on it, correct?

A. I think they had -- I think they had all -- I
think fhe majority was before then. They had a | |
ﬁajority beforé then, but I don't know exactly when it
was. |

Q. Okay. And there was some testimony in --
recently you all put‘an appointee, Mr..Besenfelder,

back on the Board; is that right?

A. That's correct.
Q. And that was earlier this year; 1is -that
correct -- or when was 1it?

A. Well, I think earlier this year, the

communications were not good. We wanted to re -- to
establish -- get better ‘communications with the Board.
0. All right. And there was a reference

yesterday to a veto power that's never ‘been exercised;

is that true?

A. It's very limited. It was very, very limited.
Q. Has it ever been exercised?

Af_ No.

Q. Mr. Graham, let me see if we could put up --

excuse me while I get through some of these -- I want
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to ask you some gquestions, Mr. Graham, about the zoning
challenge that came from Mrs. Templeton and the group
affiliated with her; do you remember some testimony

about that yesterday?

A. Um --
Q. Well, tell us about -- I want to put up
Plaintiff's Exhibit -— excuse me —-- Defendant's Exhibit

No. 33. And if you could enlarge the top date up
there, Lea Ann. All right. Mr. Graham, these --
Ekhibit No. 33 are the minutes —-- do you have it in
front of you there?.

A. Yes. This is the post Board of Zoning
Appeals.

Q. Okay. And where -- where did that meeting
take place and did you attend it?

A. I attended that meeting of the Board of Zoning
Appeals over at the -- it was over at thée town -- Téwn
of Mount Pleasant.

Q. Okay. And at that meeting, did -- what did
the homeowners - what were their complaints about the
use of . civic lot number 67

A. Well, they maintained that it\was illegal,
that it was contrary to the -- to the -- to the -- it's
original -- it's zoning, civic use zoning. And that

the zoning administrator, when the Club was -- when
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they granted that -- the letter of -- confirming the --
the zoning for -- that it was -- that the intended use

of the I'On Club was legal, and in conformity with the
zoning in 2001 when -- or maybe it might have been 2000
when we —-- when we applied for that letter, so we could

get our financing to build the Creek Club. They

.maintained t+hat that was -- that that was error, and it

was false, and S0 they should take awéy —-— declare that

it was illegal éﬁdvéOUldn't operate as a club anymore.

Q. Mr. Gréham, were the opponents to the use of -
CV-6 complaining that it was being used in a commercial
manner?

A. Yes.

Q. Were they opposed to the amount of activity
that was going on at the Creek Club?

A. Yes.

Q. And were they tryiﬁg to challehge the existing
zoning because they felt like it was too much
commercial activity, was thét the basis of their
complaint?

A. I think so. I think they just wanted to kill.
the sale of our property.

Q. All right. At that poinﬁ,byou had a -- you
were working on the pegotiations with Mr. Russo, |

correct?
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A. I think so.
Q. And then what was -- what did the Board of
Zoning Appeals ultimately decide?
A. They decided that the zoniné was —-- that the

—-— the use was 1in compliance with the zoning code, as
it had been since it was -- seven years earlier.

Q. Okay. If we could put up Defendant's Exhibit
No. 152, and go to the very last page of that, please,
Lea Ann. Is this Defendant's 152 a copy of the
decision from the Board of Zoning Appeals? And if you
could go back one page, please, Lea Ann. There at‘the
bottom, can you bléw up that "additionally" -- in that
section. Does Exhibit Né. 152 1list the findings --
specific findings and facts and conclusions by the
Board of Zoning Appeals?

A. Yes. Yes.

Q. All right. And if you go to the next page,
Lea Ann, it was in April of -- what was the date there,
April 7tﬂ, 20097

A. April 7, 2009.

Q. .Okay. Bear with me, Mr. Graham. Mr. Graham,
in your dealings with Mr. Russo and the potential --
with the sale of the Creek Club, was there aﬁy concern
about the perpetuity of the easement?» Did Mr. Russo

ever raise any of those kinds of concerns?
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A. You know, I don't recall them being raised.

Q. Okay. And since -- you live in I'On now,
correct? |

A. Yes, uh-huh.

Q; And since the sale, has there been any
material change to the way that the property is used
and residents are allowedAaccess to the cpmmunity dock
and the boating facilit;es?

A. Well, I think he is -— that Mike Russo 1is =-
was —-— wasn't —-—- he wasn't as friendly to —— or as
politic. in dealing with the residents. And sometimes,
I think, early on when he —- while he.was getting --

trying to get his hands on the operations, he was

trying to get established. And he would -- he would
prevent people from getting on to the boat -- the
community boat dock during the -- during the wedding
ceremonies, and closed the —f_closed the docks for

limited periods.

Q. Let me ask it this way, Mr. Graham: While —--
while the'Club was maﬁaging the boating facilities,
what were some of the issues that were constantly being
dealt with by the Club? What were somé of the problems
down there at thg boating facilities?

A. Well, it was a conflict in -- in the dock, in

boats in the boating facility —-- people had boats with
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—-— some people would be quite abusive and they would
want to just keep two or three boats in there all the
time, rather than -- just on the docks; and to the
exclusion of other people.

Q. Are ydp allowed to keep boats overnight at the
dock at the Creek Club?

A. Not that -- our approval, DHEC approval didn't
allow us to, so we attempted to while -- there was
always an attempt to keep -- to comply with those rules
and to not -—- n;t to'crowd out other people so -- but
there —-- but there would be -- the big issue is the
I'On Club didn't have any -- didn't have any way to
enforce theée -— these -- these —-—- to see that the
members, that the residents of I'On would comply with
this. And so people were very abusive in termsv—— they
would park two or three boats down there, and just tell
the manager to go to hell, and just -- just wouldn't —-
so that was quite a pain for us. |

Q. Difficult -- some difficult management issues;
is that fair?

A. It was very distracting, something that I just
didn't want to have to deal with.

Q. At one point in the negotiations for the sale,
yesterday there was some testimony about possibly

subdividing a parcel of CV-6, and deeding over the
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community docks; do you remember that?

A. Yes.

Q. Can you tell us, please, what -- why the.
subdivision was not a practical‘solution for your
negotiations with Mr. Russo? What would havé been the-

implications of a subdivision, possibly?

A. Well, the possible —- and I think cne was the
killer, the reason was that -- was that there were --
they were -- these —- the -- some of the residents were

intent on just shooting down, terminating the ability
of the Creek Club to operate as —-- as an event venue.
And if they -— so they would think, well, they could
come through and get their -- aﬁd if they were -- and
they subsequently got confirmation -- or Russo did --
from the Town that‘that really wasn't. —- that if they
subdivided the property, then that original zoning
entitlement that had been granted in 2000 ﬁould go
away. It would -- they would resubmit it to see that
it was -- to re-examine whether thaf civic use was 

valid or not.

Q. Okay.

A. So there was a real guestion -- their real
concern was subdividing off that parcel to -- and
grantingvthe dbéks and the r;mp to the owner -- to the

residents and having -- and retain the Club and-the
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easement, access to it, which would have been great,

except for that potential -- just sabotage of the

zoning and wiping it out. That was the primary reason.
Q. Okay. So 1f the parcel had been subdivided,

it jeopardized the civic zoning; is that right?

A. That was -- that was the understanding that we
had. There was a great concern about that: The other
concern was that -- was that the -- it wasn't just the
discussion .0f the -- they wanted to chénge the -- to
limit -- to éeverely limit.the number of events that
could be had, that could be —-- coﬁld be —-- could be

entertained there on the Creek Club.

Q. Who is the "they" YOu are taking about?

A. They was this group that were -- it was‘within
the Assembly that -- that Mike Rgsso and Chad were

negotiating with, to try and work out a workable deal,

and they just couldn't come to terms on -- on the
limitations that were -- that were asked -- that were
requested, would be rendered -- render the use -- the

couldﬂ't continue to operate.

Q. Okay. So there were problems with the
specifics of the eaéement, other than just the
perpetuity right issue?

A. Oh, the perpetuity was not -—- that was an

issue as far as -- we wanted -- we -- we thought it was
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perpetual, intended it to be perpetual, wanted that --
that ambiguity_ off the table so it wasn't a
distraction. And we would prefer to not have to deal
with the -- with sort of herding cats on ménaging these
boaters, and let the Assembly do that. They had the
power to enforce those regulations if they cared to.

Q. All righﬁ.

A. We had none. We couldn't do anything about
it.

Q. Lea Ann, let me ask you to put up Plaintiff's

Exhibit No. 201, something we talked about yesterday.

Do you see Plaintiff‘; Exhibit 201 -- and, Lea Ann,
there's a sentence after.this -— it says "a féw

areas" — céuld you blow that up -- yes, ma'am, right
there. "A few‘areas within these phases, including the

boat ramp and amphitheater, may be kept in I'0On
Company's ownership"; and it ;eferences phases I, II,
III, IV, V and VII, correct?

A. Yes.

Q. Do you see that reference to the boat ramp and
amphitheater?

A. Yes.

Q. All right. And I want to ask, Leé Ann, to‘put
up Defendant's Exhibit No. 165, please. Mr. Graham,

other than the boat ramp down at Hobcaw Creek, is there
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another boat ramp in I'0On?
A. Yes. There's one on Westlake.

Q. All right. 1In looking at Defendant's Exhibit

‘No. 165, is that the other boat ramp?

A. Yes. And I live —-- our house is across the

lake, on the other side.

Q. And what's that white structure over on the
the left?
A. That's the -- those are pavilions on either

side of this amphitheater, which --

Q. All right. Thét's exhibit -- Plaintiff's No.
201, if you could, Lea Ann. And my question, Mr.
Graham, is Plaintiff's Exhibit No. 201 -- and if we
blow.up the same thing -- is that referring to the boat
ramp and the amphitheater over on Westlake in context?

<A You know, I feally don't know.

Q. All fight.

A. About.where —-— about that.

Q. Let me ask vyou, Was the amphitheater deeded
over to the HOA; do'you know?

A. Yes.

Q. And was the amphitheater built in phase V; do
you know? |

A, I don't remember the phase, if it says -—-

0. Was it -- was it after all of the Creek Club
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cqnstruction?

A. Oh, yes, yes. It was way —-- it was
subsequent, yeah.

0. All right. And the same question with the
ramp'up‘on.Westlake, was that built in one of the
subsequent phases'aftér?

A. Yes, uh-huh.

Q. And was that deeded over to the HOA?

A. I think so.

Q. All right.

A I'm pretty sure it was. I don't think there'é
ahy reservation about that. |

Q. Okay.

“A. We needed access —-- the I'On Company needed --

hadn't completed the dredging -- finishing the canals,
so we needed to be able to get access to that. |
Q. All right. Mr. Graham, I want to get through
é few last things, then I think I'm about finished.
Let me ask you, Mr. Graham, I'm going to try to put a
féw things into context here. When'was the =-- if 'you
could put up, Lea Ann, Plaintiff's Exhibit No. 2; And
if you can go, Lea Ann, to the signature pages. Mr.
Graham, what was the date of Mr. Walbeck's contract? I
think it's on the signature pages, Lea Ann, on page

six. There we go. If you could enlarge purchaser and
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the dates there.

A. Well, the last signature would be Joe Barnes
and December 7, '97, which would be -- that would be
the contract date. I think it was.

Q. Well, 12/7/977

A, '99 —-
Q.Q Excuse me, '99, that is Walbeck's contract,
right?
A. Yes. )

Q. Okay. And if we could go, Lea Ann, to
Defendanf's Exhibit No. 21, please. I'm looking for
the -dock master plan, Lea Ann, I may.have made the
wrong reference number -- excuse me. There we go.

Defendant's Exhibit No. 4. Do you see that, Mr.

Graham?

A. Yes.

Q. ‘And at the time -- what's the'date on
Defendant's Exhibit No. 4, the dock master plan -- and:

it's right up there. She's blowing it up for you.
A. '97, September ;97; .
Q. Aall rightf So let's say 9/97. And.at that
time, did the I'0n Company envision building as many as
six community docks?

A. 'Well, we had hoped to. That was our -- the --

the -- the vision. I think that a required -- we had




10

11

12

13
14
15
16
17
18
19
20
21
22
23
24

25

RECORD ON APPEAL 804

368
T. GRAHAM -- C(CROSS BY MR. YOUNG

to submit that for the -- as I understand, as part of
the zoning application.

Q. >Creek Club dock, it references humberlone on
Defendant‘s Exhibit No. 4, right?

A. There is a dock on number one, on the -- does
that say Creek Club? I can't see that.

Q.‘ Well, we —-— |

A. But there is a dock. Therevare-different
docks. That was 200 feet. I mean, 1t covers almost
the entire waterfront, but ith —-—

Q. What you envisioﬁed in.1997 for Exhibit ;— for

the dock on Hobcaw Creek, what was actually built is
quiterdifferent; is that accurate?

A. Oh ves, yes. These are -- we had te have a
plan in order to submit it with our zonihg. That was
our plan.

Q. Okay. And then over here, where it says
"waters of Hobcaw Creek", and we saw some pictures
yesferday, there were additional community docks,
another five that y'all envisioned in 1997; is that
right?

A. We had contemplated, yes.

Q. And in 1997; there. was no —-- there wasn't a
plan for a boat ramp‘and staging dock, at least

reflected on this drawing, right?
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A. No.

Q. So, in 1997 you had hopes and plans for at
least six docks as reflectea by Exhibit 4; is that
accurate?

A. Yeé.

Q. And those were intended to be community docks?

A. Well, we intended them to be, yes.

Q. For use of the entire community, correct?

A. Yés, uh-huh.

Q. And then in -- let's go to Plaintiff's Exhibit

No. 1, which is the 1998 Property Report; what's the
date on that, Mr. Graham?

A. November 3, 1998.

Q. All right. And at November 3, 1998, had the
I'On Company even applied for a dock permit with the
Army Corps of Engineers at thaﬁ point?

A. I don't think so.

Q. All right. And as reflected on page 21 of --

if you could go to page 21, Lea Ann. In 1998, when you

did the -- and if you blow that up, Lea Ann, at the
bottom -- phase II -- sorry -- at the bottom, if you
will -- at that point, phase II, zero, it hadn't been

started, right?
A. We hadn't bought the land yet. We hadn't

closed on it.
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0. And in 1998, how many docks were promised in
the 1998 Property Report, looking at it right there in
front of you? |

A. We promised the single, generic community
dock. |

Q. Does it say in the 1998 Property Report, which
specific community dock it refers to?

A. No.

Q. Did you intend to deliver more than one
community docké

.Af We still plan —-—- we hoped to. We hoped to
have -- we still were working_oﬁ plans to get up to
six.

Q. Okay. And then —--

A. But we didn't know what we would get approved.

Q. vAll right. And then, Léa Ann, if we could go
to Defendant's Exhibit No. 86.. I must have bad
numbers -- Plaintiff's Exhibit No. 86 -- excuse me.

All right. Plaintiff's Exhibit No. 86, is that a dock

vapplication to the Army Corps of Engiﬁeers? We talked

about it yesterday.
AA. Yes, uh-huh.
Q0. And what's the date on that, please?
A. August 12, 1999.

Q. And when it went to the Army Corps of
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Engineers -- if you could go in a few pages, Lee Ann,
did you all apply for multiple community docks?

A. Yes. V

Q. All riéht. And then if we could go to

Plaintiff's Exhibit No. 34, Lea Ann. Yeah. Okavy. And

‘that is the Army Corps of Engineers permit; is that

correét? See at the top there, it says "Department of
Army"?

A. Right.

Q. All right. And that was issued in --

Al Yes.

Q. —— December of 1999; is that right —-- i think
it was December 8th, where I don't see the date —-
unfortunately, I don't think the date is on that one,
but it's -- excuse me -- it was issued by the
Department of the Army in December of '99; is that --
that's your memory?

A. That looks good. That looks right. The date
should be on that form, but it's —-—— I think it'was at
the end of '99, sometime close to that.

| Q. All right. And then so this is -~ and the
permit was actually issued, like you mentioned earlier,
was a little bit different than what was envisioned
back in 1997? For example, the dock on Hobcaw Creek

was a single dock, that was 200 feet long, it had to be
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adjusted, right?

A. Well, it was significantly different.

Q. Okay. And it included some additional bdating
facilities, correct, like the ramp and the staging
dock? . That was part of the permit that was granted,
right? | |

| A; I don't remember -— I don't femember.what ——

0. Well, that was what was bgilt?

A. That was what was built, yeah.

Q. And you built things in compliance with>the
permif?

A. We were certainly in compliancé with the
perﬁit.

Q. And the easement thaf we Jjust ﬁalked abdut,
the easement was in February of 2000, right? Do you
;emember the date from the easement, February 20007
: A. Yes, February 3rd, 2000.

Q. All right; -And.I wént to go to the 1998
Property Report, which is Plaintiff's Exhibit No. 1.
Do you have that up there with you? Do you have a copy
of that.in front of you, Mr. Graham? I'm sorry. Let
me make sure you got one. Plaintiff's Exhibit No. 1.
Here we go.

A. Thanks.

Q. Yes, sir. And if you would, turn it over to
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page 21,‘the chart.
A. Uh-huh.
Q(. Okay.. On page 21, in phase II -- if you'll
blew up that chart again, Lea Ann.. Now, the —-- let me

ask you, over in the I'On community, -what kind of --
can you tell us some of the parks and things that you
have over there, that were built and were given -- well
first of all, tell us some of the things of the

parks -- how many parks do you have in I'On?

A. I think there are about 26 parks in I'On

from -- they range'in —-— I think many are not named,
many are. I meen, they range from —-

Q. Give us the names of some of the parks, if you
weuld?

A. Eastlake Park is —-- 1is the park surrounding

this lake. I think it's a 12 acre lake. And the whole
perimeter of.that lake is public area, is public
access. So that all surrounding area, landscaped and
prailed path, where it's -- |

Q. All right.

A. -- 1it's a pafk.' We have the Westlake --

‘there's a Westlake Park that‘is not named, but there's

a similar kind of -- a similar public access around the
Westlake Park. We have a soccer field -- we don't call

it soccer -- a ball field, and that field area. We
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have little playgrounds. There's a ramble.

Q. What's a ramble?

A. A ramble is a small little playground, a park
that's tucked in behind —— I think it'évbehind Mr . |
Walbeck's house, thaﬁ's tucked in. It was -——- 1 donft
know that we ever -- we ever promised thaﬁ, but - it's
just -- we built‘these.parks and intended to build a
littlé'ﬁlayground within -- I think, Within.a three
minute walk of e&ery -— of every reéidence in I'On.

The main, I think, the major -- the most
significant and dramatic park in I'On is the'Marshwalk
Park; that's -- to me. I mean, different people héve
their preferencés. Of course, that's —-- the thing
that's significan£ about that iS'wé took that
waterfront, thét was running along the entire front, we

made that available to the -entire community, so people

that lived back away from the marsh.could go walk or

bike along that -- that marsh, and not just exclusive
—-— it wasn't preserved exclusively for-thé owners of
the property that were on'there. |

| That was a big gamble for us to make, to do that
because it was —-—- we did’the same thing around with the
lakes, that we made -- rather than having those lakes
private, we made'themvavailable for the entire

community to have access to and the view.
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Q. Looking at the chart.on page 21 where it says
"parks and open space", does that refer to any one
specific park?

A. 'No, it's a generic term.

Q. And where it says."sidéwalks, paths, and
trails", does that refer to any specific path, or any
specific trail, or any specific sidewalk?

A. No, that's a generic term.

Q. And where it says "Creekside Park", does that
refer to any specific park or any specific place?

A. Well, I think it referred to the -- reference

to Marshwalk.

Q. Okay.
A. Creekside Park, it was shown on a number of
different plats, so -- I didn't ever know it.

Q. Let's talk about the Creekside Park, it's
Marshwalk, correct?

A. Right, Marshwalk.

0. If we could put up Defendantfs No. 140.‘ Was
tﬁe-CreekSide Park built?

A. Yes.

Q. Just like reflected on the chart on page 21 of
the 1998 Property Report, correct?

A. Yes,.

Q. All right. And 'was Defendant's Exhibit No.
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140, if you could back that up, Lea Anﬁ. Mr.. . Graham,
do you recognize Defendant's Exhibit No. 140 as a
public record from Charleston County RMC's Office?

A. Yes. |

Q. And the area that's in red, tell us please
what that is!

A. That's the Creekside Park -- or now called
MarshWalk. We changed the name from Creek -— there's a
neighborhood subdivisioﬁ in Mount Pleésant that we
didn't know about at the time, named Creékside Park, so
it was confusing to have that néme'for our park —-- for
our major park, so We chanéed the name to Marshwalk.

Q. Lea Ann, if you could back that out a little
bit and if you could blow up the béttom part, Lea Ann.
Thank you, right there. Okay. All rightﬂ, The total
acres of the Creekside Park;.see it reflected‘down
there, how big is that, the total legal acres?

A. 2.86 acres.

Q. And who is the owner of that?

A. Well, originally we -

Q. No, Jjust turn around on Exhibit 140, who owns.
it?

A. I don't see it on there, but.——

THE COURT: It's highlighted.

Q. It highlighted at the bottom.
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A. Oh, the owner is I'On Assembly. Excuse me.

Q. And, Lea Anh, if you could go to the next
date, please. And the date there up at the top) if you
would? And so when was it transferréd to the I'0On
Assembly?

. A. November 21, 2000.

Q. So, back to Exhibit No. 1 chart, page 21 if
you would, Lea Ann -- the Creekside Park that's
referenced right'there, was built and transferred to
I'On Assembly; is that correct?

A. That's correct.

Q. And as we just saw, that was in 2000,/right?

A. Yes.

Q. Okay. And thén, Mr. Grahém, looking at the
reference there, on page 21, the community dock in
phase II, were any community docks built in phase II?

A, Yes.

Q. Can you tell us, please -— Lea Ann, could you
put up Plaintiff's Exhibit No. 187. Maybe we can blow
up -- or Mr. Graham, here you go, I got a pointer for
you -- were there community docks that were built
during phase II?

A. Well, there -- there —-- these two on Shelmore,
on-this interior tributary, this community dock right

here, the main dock. And then there's a staging dock
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right to the left, it's -- you can barely see those
four.

Q. The bottom two docks there, those were built
during phase II; is that correct? |

A. Yes, they ére on phase II.

Q. Can we go back to the Property Report, page
21, please. Weré-those docké, that were built in phése
II, transferred free and clear to the,I'On Assembly?

AL Those. two were, yes.

Q. 'All right. And so isn't it true that you
built at least two cbmmunity docks, and you gave them
free and clear to the I'On Assembly?

A. Yes, sir.

Q. All right. And on page 23 —-- excuse me -- ‘Lea
Ann, of the Property Report, the next page if you
would -- sorry, the previous page. If you could bléw
up the bottom -- there we go -- the top half of that
there, right there. Down a little bit, there we go.
As referenced in the Property Report, aren't there
additional facilities\that may be built that aren't
listed on page 217

A. Yes.

Q. All right. And you'&e talked about some of
those, correct?

A. We did. The creek -- of course, the I'On Club
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and the Creek Club and, you kﬁow, thefe were other --

Q. Right. The chart on page 21 doesn't say
anything about a Creek Club; is that right?

A, No.

Q. It doesn't say that a Creek Club is going to
be built and going to be given free and clear to the»
I'Oﬁ-Assembly} is that right?

A. It certainly 1is.

Q. The chart doesn't say anything about a parking
lot or CV-5.~- what is CV-5, tell us, please; SO we
don't —--

A. CV-5 is -- it's an overflow parkiné built back
awayAfrbm the marsh and the watefway from the --

Q. Okay. If you could go back to page 21, Lea

.Ann, the chart on page 21 doesn't say anything about

giving over CV-5 or a parking lct, does it?

A. No.

Q. The chart on page 21 doesn't say anything
about giving over CV-6, does 1it?

A. Certainly not.

Q. The chart on page 21 doesn't say anything
about giving away a boat ramp, does it?

A. No.

Q. It doesn't say anything about giving away a

.staging dock, does it?
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A. No.
0. And the entire Exhibit No. 1 doesn't have a

single picture with it, does it?

A. No.
Q. or a single map?
A. " No.

Q. All'right. And at least two community docks
were built duriﬁg phase II,‘correct?

A. Yes. ‘

Q. And the Marshwalk Pérk, two aéres plus, was
built during phase II, correct?

A. Yes.

Q. And all of those things were transférred free
and clear over to the Assembly; 1s that right?

‘A. Yes, sir.

MR. YOUNG: I don't have any further questions;

THE COURT: Okay. Thank you, sir. Ladies and
gentlemen, let's take about a 10 minute break. 'Wé need
to. switch some technology over; Please don't discuss
anything about the case as-it has not been given fo you
for deliberation. Thank vyou.

(WHEREUPON, the jury leayes the courtroom at

11:02 a.m.)

THE COURT: We'll be at ease for 10 minutes.

(WHEREUPON, a brief recess was.taken.)
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THE COURT: All right. Are we‘ready for redirect?
Everybody ready?

MR. LUCEY: Yes.

THE COURT: We can bring in the jury. Thank you.

(WHEREUPON, the jury'enters ﬁﬁe courtroom at
approximately 11:18 a.m.)

THE BATILIFF: The jurors are all preseﬁt, Your
Honor. | |

THE COURT: Thank you, ma'am. Thank ydu;'ladies
and gentlehen. We appreciate your patience. We are
ready for redirect. Mr. Lucey.

MR. LUCEY: May it please the court.

REDIRECT EXAMINATION BY MR. LUCEY:

Q. Sir, you appear to be doing all right with-
that exhibit screen in front of you this morning with
your attorney. Is it ail right- if I use that, too, of
do we need to use pa?er? |

A. Well, it depends on the details of it. Some I
can read. I have difficulty reading these screens.

Q. I'm going to start with the screen to go as
fast as I can, but if you need papér, you stop me.

A. Okay.

Q. Let's first;go back briefly to Defendant's
Exhibit 58, please. This is a certificate of existence

for the company known as the I'On Group, LLC?.
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A. Yes.
Q. I'm not sure the right date was blown up
earlier. And I may have missed it, but I just want to
be clear. This décument in the first sentence, says

"This company was.CFeated on January 30, 1998",
correctﬁ

A; That's what this says.

Q. vSo,.noQ all éf the I.'0On defendants, all
entities, wéfe created and in existence and active at
i'On by January 30, 1998,7correc£?~

A.. I don't kﬂow when the-i‘On Group was formed.
I didn't -— I didn't have anything to do with that, so
I didn't know about that..

Q. The group is formed oﬁ Jaﬁuary 30, 1998,
cbrrect?

 A. . That's what that certificate of existence
says, yes. |

Q. It's in existence at the time that thg
Property Report was drafted and filed, correct?

A. Well, if,this - if this is correct.

THE COURT: - Okay. Hold on, one second. Ladies
and gentlemen, I'm going to/ask you to go back té the
hali. Y'all can just wait one minute right out in the
hall and we'll get you righﬁ back.

(WHEREUPON, the jury leaves the courtroom at
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11:21 a.m.)

THE COURT: Ckay. We are not going to play this
game again today. Don't interrupt me. All right. If
thesé attorneys show you a document, and they don't say
this is for identification only or this has not been
admitted,; it means‘they stipulated to it, and it's
coming in. | |

Mr. Lucey is not going to put a fake document up
on the scréén to try to trick you and you know that
because you have good‘lawyers, excellent lawyers. And
to the extent that you listen to them, they have.told
you that and worked with you. Okay. 3
I wanf fo move this along. The jury is laughing

when that kind of response comes out, these two old

guys I referenced yesterday, I'm still watching them

today because they are quite entertaining. So, move it
along. If you don‘t know, you don't know. But if you
really know, but you think he's trying to trick you,
he's not. Okay. Thank you. Yes, ma'am.
(WHEREUPON, the jury enters thé courtroom at

approximately 11:22 a.m.)

THE COURT: Okay. i apologize, ladies and
gentlemen. We are ready to continue. Thank you.

BY MR. LUCEY:

Q. Mr. Graham, I forget exactly what my last




10

11

1z

13

14

15

16

17

18

19

20

21

22

23

24

25

RECORD ON APPEAL 820

384
T. GRAHAM - - REDIRE(;'T BY MR. LUCEY
question is, so I'll just ask what I think it was

again. The I'On Group, Inc. -- or LLC actually, was in
egistence at the time the HUD Property Report was filed
and distributed, correct?

A. It appears to be, yes.

Q. It was in‘existence at the time the Olde Park
deal was negotiated, corfect?b

A. I think so, yes.

Q. It was in existence at the time you modified‘
your dock plan, correct? -

A. Yes.

Q. Let's go to Plaintiff's Exhibit No. 3, please,
the 1997 Impact Assessment. I would like to first go
to page one to show the'witness, sir. Do you see the
Iﬁpact Assessment.on your screen?

A. Yes.

Q. The document your company filed to procure
approvél from the Town of Mt. Pleasant, correct?

A. Yes. |

Q. Let's go to page 6, piease. The middle
paragraph, blow it up, please. Your company wrote that
there will be no private docks in the neighborhood,
correct?

A, Yes.

Q. And instead, "I'On residents will be able to
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use seven community docks, which will provide access to
the I'On marsh‘and the waters of Hobcaw Creek for
fishing and boating", correct?

A! Yes.

Q. "These docks will range from small crabbing
docks'to a larger community dock reminiscing of the
dock pavilion at New Point or the Sea Island Yacht”ét
Rockville", correct? Blow up the picture below, with
the captioﬁ, please. And your Impact Assessment that
you sent to the Town of Mount Pleasant feferenced a
community dock for the residents, cdrrect?

A, Yes.

Q. And below it, it showed a community dock at
New Point Point, correct?

A. Yes.

Q. Tell phe jury which dock at I'On in this
photograph, in your Impact Assessment looks like?

A. It looks like the Creek Club -- the main Creek
Club dock, the main community.dodk in I'On.

Q. Now, your Impact Assessment also said that it

would range from small crabbing docks, correct?

A. Yes.
Q. Let me have 187, please, on the screen,
please. Sir, are there any crabbing docks in this

photograph?
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A. No.

Q. No crabbing docks?

A, I don't know what your definition is -- these
are docks that are -- I think about a crabbing doék as
a fixed dock, it's —— but these have a ramp and
floating docks, both those -- all of all -- all four of
them ao.

Q.. I'm not really asking about my definition;'
sir. I'm referring to the Impact Assessment. It sayé
it's going to be crabbing docks. I'm asking YOu, are

any of the crabbing docks referred to in the Impact
Assessment, in this photo -- in Plaintiff's Exhibit
1877

A. I don't think so, no.

Q. Let's go to page one of the Impact Assessment,
please. I want to follow-up with you, sir, on your
attorney's discussion of these corporate entities. At

the bottom of page 1 of Plaintiff's Exhibit No. 3, we

can see that the Impact Assessment was‘submitted to the
Town of Mount Pleasant by-thebGraham Company, correct?
A. Yes.
Q. Tell jury who the Graham Company is?
o AL The Graham Company is a trade name. It was
a ——- that Vince formed or used while'they were -—- whilé

we were going through our zoning approval process. And
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it's -- represents -- he and I were the Graham Company.
And it was a predecessor to the -- when we finally got

our zoning approved and were able to close on the
properfy, then we -- we -- this -- we merged it in --
we rolled everything from the Graham Company into the
I'On Company.

Q. Okay. You started to use the word
"predecessor", 1is the Graham Company a predecessor of
the I'Oﬁ Company?

A. I would think you can say thét, ves. .

Q. That was §es?

AL I would think so.

Q. And yoﬁurolled it into the I'On Company?

A. Well, we conveyed it. It was -- it was -- we

didn't own anything, the Graham Company was just doing

‘this work -- it was Vince doing this —-- Vince and the

people we hired.
Q. Do you deny telling me préviously, under oath,

that you don't know exactly what the Graham Company is?

A. Well, I may have —-- I may have said that.
I - 1I don'f know exactly what it was. I know that
it's a trade name. I don't know exactly what the --
how -- what it was -- whether he-incofporated it or

anything like that.

Q. Let's go to page 83 of your deposition, sir,
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line one. You were asked, "Is the Graham Company in
existence?".

You responded "Probably not".

‘You were asked, "What was that -- that was the
entity that waévinvestigatiné whether or not 1t was
going to purchase‘and broceed with the prdperty?“.

| "It was.™

"It was the vehicle with which you and youf son
were doing buéiness prior'to;the I'0On Compaﬁy being
formed, is tﬁat fair?".

Your answer was, "I don't know exactly what the

Graham Company is. Vince set this up and he -- it was
just a trade.. It's'essentially a —-— what would you
call it, it's a -- he was doing business under that. I

don't know whether it's any formal entity. He probably
signed 1it, sé." Did I read that corredtly; sif?
A. Yés. An awfu; lot of rambling, -but correct.
Q. If you don't know who the Graham Company is, -
you don't know whether it was just the I'0n Company or
Graham Development that actually filed the Impact

Assessment with the Town of Mount Pleasant; do you?

A. The Impact Assessment was filed by -- it was
signed by the Graham Company, by -- Vince signed it as
I recall. I'm sorry. I don't keep -- I don't hold in

memory all of thesé,.who did what, when.
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Q. VLet's go'to the last page of Plaintiff's
Exhibit 3, please. Sir, I don't see a signature page
on this document; am I missing it?
A. I don't know.
Q. I haven't seen the I'On Company's name on this

document anywhere; am I missing it?

Al I doh't think so. We didn't -- the I'On
Company wasn't incorporated -- wasn't formed untii
after we —-- until after we had the property zoned
because we didn't have anything to do with -- so we
formed the I'On Compahy in order to develop the
property, in order to acguire 1it, éﬁd so we didn't éwn
it at that time. The Graﬁam Company was just -- an
inforﬁal -— wasbavtrade'name tﬁat'Vinqe and I were
doing business as that.

Q. So, the I'0On Company, the Graham Dévelopment
and its developers filed an Impact Assessment with the
Town of Mt; Pleasant under a fictitious trade name; is
that correct?

: -~

A. It wasn't fictitious. The I'0On Company didn't
file that. The I'On Company wasn't in existence then.
The Graham Company was Vince was —-- what he was just
using as a trade name, while he was operating, whiie we
were going through the -- going throﬁéh this‘proceés of

zoning the property and going through all this
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‘developmental level.

Q. Exhibiﬁ 30, please, on the screen. So the
jury has heard us reference the Impact Assessment being
incorporated in the I'On ordinance('but I don't want
them to take my word for it. Would you look at Exhibit
30 and confirm that fact,>in the vefy first line, the
Impact Assessment 1is incorporated into the I'On

ordinance to —-

A. Yes, it is.
Q. And speaking of companies, sir, the companies
involved in this case, the October 5th —-- excuse me --

the August 5th; 2009, real estate transaction with 148
Civitas, actually involved five different éeilefs,
correct?

A. Five different what?

Q. Sellers?

A. Spell that last word.

Q. S-e-l-l-e-r-s?

'A. Sellers. Yes, uh-huh.

Q. The -— there were three differentuparcels,
correct?

A. Yes.

Q. Owned by two different companies and three
‘different individuals, correct?

A. I think so.
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Q. And each of‘the companies made their sale
contingent on the other closing oc;urring at the same
time, correct?

A. Yes.

Q. So, that was TIC selling the I'On Company
selling CV-6 -- excuse me -- the I'On Club éelling
Cv-67? | |

A. Yes.

Q. The I'Qn Company selling CV-5, and you and
your two sons selling lot 2757

A No.

Q. 'Well, correct me, please.

A. The I'On Company sold.the lot, 275. The I'On
Company owned all the lots. The I'0On Club sold'the -
CV-6 and then I think it was the CV-5 was Vince and
Geoff and me, as I recall. And -- and -- yeah, the
three.

Q. The Club sale was contingent on the I'On.
Company sale taking place at the same time, correct?
A. Yes. All three were —-- all three were

together, vyes.

Q. And the I'Qn Company sale was contingent on
the Club sell taking pléce at the same time?

A, Yes.

Q. The companies were acting in concert, correct?




10
11
12
13
14
15
16
17
18
19
.20
21
22
23
24

25

RECORD ON APPEAL 828
392

T. GRAHAM -- REDIRECT BY MR. LUCEY

A. Well,_;ﬁe property —- the parcels were, yes.

Q. And let's go to Plaintiff's Exhibit 109,
please. This is the December 1999 Olde_Park agreement,
correct? |

A. Yes. N

0. And it's between the I'On Company and Olde
Park GR, LLC, Correct? |

A. The Olde Park Developer, yes.

Q. And the I'On Club is .not a party to this

agreement, correct?

A. No. It doesn't appear to be, no.

Q. The I'On Club is allegedly an indépendent
entity, correct?

A. 'Well, it was -- it was a wholly owned
subsidiary of the I'On Company. I wouldn't know if-you
call that independent.

Q. It supposedly operated on its own, correct?

A. Well, it did operate on its own. It was a
totally owned SUBSidiafy of the I'On Company.

Q. Ahd in Exhibit 109,.we see the'I'On Company
making a legal commitment fo; the I'On Club, LLC,
without the I'On Club, LLC's consent; correct?

A. Weil, that's corréct.

0. Defendant's 36, please. The ‘third page, at

the top of the third page. Now, that note about access
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that is on CV-6 actually points, over down to the left,
to the Marshwalk, correct? |

A. Yes, Marshwalk, Creekside Park, yes.

Q. it's not warning about an easement on CV-6,
it's warning about an easement on the Marshwalk as its
drawn and recordéd in the county RMC office, correct?

A. Well, that's where it was located. That's
where it was accessing, pointing to.

Q. Back to the main diagram, please. And just to
be clear -- blow it back like you had it, please --
just to be clear; we can see the Marshwalk beginning to
the left of what we know to be lét(275( which is to the
left of Cv-6, correct?

A. Yeé.

Q. And it starts at that property line, and in
our picture it goes down, correct?

“A. Yes.

Q. And we know, bécause it's in that location, it
can't be the park that the Creek Club is going to
overlook as it looks towards Hobcaw Creek, correct?

The one we saw déscribed in the 1998 letter from your
son to Olde Park?

A. I don't know. I'm not piecing those together.

Q. The Creek Club faces qucaw Creék, correcf?

A. Yes, uh-huh.
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0. And the 1998 letter refers to a Creek Club
that's going to be built, will overlook the park in
Hobcaw Creek, correct?

A. Yes, that's -- now, I don't have the letter
right -- but, yes.

Q. This Marshwalk Path is off to the left?

A.  That ié not -- that's correct. That's:
different from -- | |

Q. It's not the pafk that's referred to in the

1998 letter, correct?

A. The letter to —-- that Vince wrote to Olde Park
to Joe Griffith -- the Griffiths, no, he was talking
about just conceptional. This is just trying to

outline to him what the program was, sSO..

0. Exhibit -- Plaintiff's Exhibit 34, you all
discuséed Plaintiff's Exhibit 34 a few minutes ago, the
Department of Army permit; do you recall that?

A. Yes.

Q. Go several pages in. This actually is in the
permit, isn't it? This is‘ﬁnsigned -- go back one
page: If we want a signed permit, we need to go to
Plaintiff's Exhibit'43.—— 43, please. Go to the
signature line, please, I think it's three pages 1in,
two or three. Here is the actual pérmit, correct? It

is not in 1999 as was testified, relating to Exhibit
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34, we see it's on February 28, 2000, correct?
A. Yes.
Q. That's after your compaﬁy recorded the
easement, correct?
A. I don't remember these dates. The Eebruary 3,

ZOOO, was the recreational easemept, I believe,. so this
wou;d be several weeks after, yes.

Q. One eighty-seven, please. Now on -- on the
tributary portion of this photograph, we .can see docks
two and three, correct?

A. Yes.

Q. And those are in phase II?

A. Yes.

Q. And those are what' you suggest are conveyed to
my clients and the Assembly in lieu of thé Creek Club
aock?A

A. Pardon?

Q. Those are the docks you say were conveyed to

my client pursuant to the HUD Property Report?

A. Yes.
Q. Let's go to -- I'm going to show you a picture
of dock number two -- let's go to Plaintiff's Exhibit

168. This is a photograph of dock two at low tide; do
you see that?

A. Yes.
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Q. Next photograph, please. We can see this boat
that's coming in, is barely going to be able to pass
this dock, correct?

A. Yes, well --

Q. The next photograph, pleaée} This ié the same
dock lObking at if from thé.other side, correct?

A, Yes. |

Q. It looké like about seven or eight feet of
clearance between the floating dock énd the . pluff mud
on the left? |

A. Yes.

Q.- The fourth photograph, please. And now we see
the same dock, the boat is tiéd up to it, correct?

A; Yes.

Q. There's no way for a boat that size to pass
it, while that boat is tied up, correct?

A. ~Yes.

Q. That's a one way creek now, correct?

A. At that tide level with those boats, yes.

Q. It's not only one way, it's a dead-end creek
now if there's a boat tied up to that dock, correct?
You can't get by it. |

A. Well, that's corfedt, with a big boat. VYou
can with a kayék; of course.

Q. Now, you mentioned with regards to the BOZA
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V'appeal and the subdivision and the consternation that

occurred with the sale -- the proposed sale -- that

there was an issue with subdividing land for the docks

to giVe to the Assembly; do you recall that? That
subdividing the land might hurt the zoning and use of
the parcel?

A. Well, that's what I gathered after the fact in

" terms of that -- of that -- trying to get a resolution

to that -- to that conflict. It was residualt

Q. So the I'On Club.and the i'On‘Company were
aﬁtempting to execute their exit strategy on CV-6 at
this time, correct?

A. iWeli,_we wanted to —- we were, yes.

Q. And you wanted to sell the property, you
wanted to sell the Creek Club to make money off of it,

correct?

A. We wanted -- we didn't want to be in that
business, that's right. We wanted to sell it and move
on.

Q. And to get the maximum amount of money out of

it, you'd have to sell the Creek Club in a way that

continued -- it could‘éontinue to be used as a wedding

venue, correct? | |
A. Well, yes.

Q. And if, in fact, you honored your commitment
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to the homeowners that we saw in so many é-mails, to
convey to them the‘docks and the boat ramp, and some
land to get to it, you could no longer sell the Creek
Club for the maximum price, correct?

A. Well, you are merging different things; I.
mean, in térms of —-—- we were -- we wanted to make an
arrangement that would be mutuaily satisfactory; we
were not able'to{workﬂit out.

Q. You.wefe faced with a choicé of éither deeding
the docks and somexland_to the hoﬁeowners ana losing
the 148 Civitas sale, because of the zoningArisk, or
just including the docks and the bodat ramp in the sale
to 148 Civitas, corfect?

A. Well, that's correct.

Q. And we know now -- We know today what your
decision was, correct?

A.. Yes.

Q0. You all conveyed everything to Civitas?

A. -Well, yes.

0. And you mentioned that some of the
consternation down‘at the dock and Saturday Road and
what have you, relating to the operation of ﬁhe Creek
Club after thg sale, was because of Mike -- being Mike
Russo —-

A. Yes.
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Q. —-— was not‘quite as firmly -- or not guite as
accommodating té the residents as you all had
previously been, correct?

| A. Well, probably diplomatic in that, too. He
was not -- he was not as diplomatic as -- as prior
Creek Club management was.

Q. And he started closing the docks a little»bit
more during wedding ceremonies and people didn't like
that,-correct?

A. 'That's what I understand. I really didn't
have firsthand knowledge of‘it. |

Q. If you had conveyed the docks and the
Creekside Park to the homeowners and the Assembly, Mike
would not have been iﬁ a pOsitidn to have impeded the
homeowners access to those amenities, correct?

A. Possibly so.

Q. I mean, he wouldn't have owed the property?
A. Well, it depends on what the easement -—- what
the —-- what the terms of the easement were and how that

was negotiated. It's these details that can be really
frustrating to work out, so. ‘

Q.. And you mentioned there were 26 parks or so in
I'On, correct?

A. There was 26 what?

Q. Parks, or so -- 26 parks or so in I'On; do you
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recall that?
A. I think so.
0. And those are parks that were in the grand

plan and in the Impact Assessment tﬁat was submitted by
your company, in order to gain town permission to have
roughlyr760 residential building permits, correct?

A. I doubt we had anything -- any of those park
plané —-— wé-didn;t -— we developed them way later. I
don't know that they were included in all those
sﬁbmissions.

Q. It wasn't part of your grahd plan? -

A. We had a number of parks on the grand plan in
terms -— we did a lot of plans, andvso we had -- we
envisibned some —-- many different‘thihgs. It

- evolved -- it waé‘a growing, living thing, our planvin

the develbpment of I'On.

Q. Well, whether it was 26 parks or some lesser
or greatér number, the Town of'Mouﬁt Pleasant requires
a certain.amount of open space in I'On, to give you all
permission to ﬁave 760 residential lot buiiding

permits?

A. That's correct.
Q0. And I'On has been very successful, you sold
out -- 760 residential building permits, you sold out

an area -- I think you told us -- was as large as South
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of Broad; sold out and built out in 10 to 15 years,
correct? |
A, Yes.
Q. And I just have one more guestion, sir, have

you sold ahy of the other 26 pérks?
| A. .Any of the other 26 parké?

Q. The other 26 parks in the~ﬁeighbofhood, have
you sold any of those? | |

A. I don't know whether you would count —-- any of
these other civic lots as parks or not.

Q. I'm just asking about the parks.

A. ‘No.

Q. Why not?

A. Well, we -- they weren't -- they weren't tied
to the civic lot and associated with ;— we didn't -- I

don't know why not. We didn't have any, that I know

of, that we -~ I can't think of any that we sold.
Q. Because they were promised parks, correct?
A. - No.

MR. LUCEY: . Thank you, sir.
MR. YOUNG: Briefly, Yocur Honor?
THE COURT: Briefly.
RECROSS EXAMINATION BY MR. YOUNG:
Q. Mr. Graham, let's look at the Impact

Assessment on Plaintiff's Exhibit No. 3, page 6, if you
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could put that up, Lea Ann. She'll get it on the
screen, Plaintiff's Exhibit No; 3. Let me show you,
Mr. Graham -- we'll see if we can get it up there.
though -- the Impact Assessment the jury will have it
with us -- okay. If you can gb to page 6, please. Two

more pages. There we go. Let's blow up that paragraph.
right in the middle, please. Now, Mr. Graham, the
second sentence there; Will you read that to the.jury,
please? o

A. "Instead I'On residents will be able td use
seven community docks, which will providé access to the
marsh waters of Hobcaw creek for fishing and boating.”

Q. Does thét say that the i'On residents will own
seven community docks?

A. No.

Q. And were the community docké -- did you
envision seven commﬁnity docks at the time that you-did
this '97 property assessment?

Al Yes..

.Q. All right. And were the I'On residents
allowed access to all of the community docks just like
it 1is représented?

A. Yes.

Q. In this exhibit number -- and then there was

some guestions -- and I stumbled with it myself --
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ébout the Army Corps permit. Can we put up Plaintiff's
Exhibit No. 33, please. There, at the top --

there's -- if you can blow that up -- it says the date
of the issuance. What's the date that the permit was
issued according to Plaintiff's Exhibit No. 33 from ﬁhe
Army Corps of Enginéers?

A. December 8, 1999.

Q. All rigﬁtl And then if you would -- Lea Anﬁ,
rbll it through to the third page where the signatures
are at the bottom. Blow up the bottom signature if you
would, please, whére it's underlined. There we go.

MR..LUCEY: Objection, Your Honor/ may we
approach?

THE COURT: You may.

(WHEREUPON, a side bar was held,)
’
. BY MR. YOUNG:

Q.. All right. Mr. Graham, that —-- when does
Plaintiff's Exhibit No. 33 become effective according
to that boftom étatement there?

A.  "This permit becomes effective when the state
official designated at the Office of 0.C -- Ocean
Coastal Resource Management as signed below", which is
12/16/99.

Q. All right. And then back to the very first

page, does Plaintiff's Exhibit No. 33 have a
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description of the project being permitted? Back'to
the very first page, description of the project, the
bottom half?

A. Yes.

Q. Okay. Thank you.‘

MR. YOUNG; T dén't have any further questiohs.

THE COURT: Okay.

| REDIRECT'EXAMINATION BY MR. LUCEY:

Q. Sir, Exhibit 33 -- Plaintiff's 33.

'Plaintiff's 33, blow up the title, please. Sir, do you

see the title of this document; this "Critical Area of
Permit Water Quality Certification"?

A. Yes.

Q. It doesn't say dock building permit, does it?

A. No.

MR. LUCEY: Thank you, sir..

. THE COURT: Okay. Thank you. Sir, you may step
down. Call your next withess,'please.

MR. EVANS: The plaintiffs call Lea Ann Adkins.

THE COURT: All right. Ms._Adkins, come on up and
we'll swear you in. Ladies and géntlemen,-wé've
ordered lunch. It's expected to be here around
12;30ish. We're at the mercy of the folks who deliver

it, but when it does get here, we'll take a break at an

_appropriate time. Okay. Yes, ma'am.
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LEA ANN ADKINS, after having been

duly sworn, testified as follows:

THE CLERK: Thank you, ma'am. Please have a seat.
State your name for the record, spelling your- - last.

THE WITNESS: My name is Lea Ann Adkins,_'
A-d-k-i-n-s.

DIRECT EXAMINATION EY MR. EVANS:

Q. Good morning, Ms. Adkins.

A. Good morning. |

Q. Let's talk a little bit about yourself
individually before we move into I'On and the claims

that brought us here; okay?

A. Okay.

Q. Where are you from originally?

A. I'm from Tennessee originally.

Q. How long have ybu lived in Charleston?

A. I moved here in 1987.

Q. Tell.us about yourself, personally, your
family situation; are you mérried?

A. I am not married. Despite what Mr. Duffy said
vyesterday, I am not married. I'm actually widowed. I
moved here in 1987 with my husband. We had one child.
He worked for Channel 4, which was an NBC affiliate at
that time. In 1989, by -- by that time, we had another

child, I have two sons. He was on a business trip to
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Colorado, and he was in a plane crash on the way home.
And I have not remarried since then.

I have two sons today, age 27 and 29,.and we are

doing fine. We are happy. And I work at Crisis
Ministries, which is now known as 180 Place. It's the
homeless shelter in downtown Charleston. And we help

people who are homeless living at the shelter, and also

out in the cdmmunity, people who are literally living

on the street.
Q. Where diéﬂyou ;}ve prior to I'On?
A. Whefe did I live prior to?
Q. Yes, ma'am. |
A I'livea in a neighborhood down Mathis Ferry

Road, as the crow flies, very close to I'On.  1It's

called Wakendaw. And I lived there from'1987 to when I.

moved to i'On, which would have been in 2004.

Q. Letjs talk about_hbw_you came to I'0On, how did
you find,it?‘ How did you find I'Onv?

A. Well; I'Oﬁ was-invthe news when it was being
approved and it was a big deal. And i think perle
throughout the town knew about I'On, but especially

along Mathis Ferry Road, people were very interested in

it. And so I knew about it initially by attending town

meetings. I attended a lot of meetings, I think,

pretty much every meeting about the rezoning of the
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property that was to become I'On, so that's how I first
learned about it.

Q. Why were you following the rezoning of the
I'On property? | |

A. Well, it was a large.development, a lot of

homes were planned in it. It was going to mean a lot

~of houses, a lot of people, a lot of cars, a lot of.

traffic, so there was great concern aboUt-the effect
and the impact it would have on particularly the Mathis
Ferry Road area.

Q. Do you recall how many homes were originally:
planned fo; I'On-?

A. Well over a 1,000, I think, élmost 1200.

Q. And how many homes are there now today -- or

how many lots are in I'On that could have homes on

them?

A, Well, there were -- well, 760 finally
approved.

Q. Were you satisfied with the compfomisé between

a 1,000 pluéjand 7607

A. I think so. It was a —- truly a compromise
plan between the developer andrthe town.. You know,‘in
a compromise, éometimes at firstvno one is happy about
it, but I think in time, it wés a good plan.

0. You liked it enough you moved in, correct?
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A, Yes. Yes.
Q. When did you buy the property in I'On?

A. I bought my lot in 2003.

Q. And let's back up a little bit more for jﬁst a

second -- when you were attending'those meetings, did
any of the Grahams or the developers speak at those
meetings?

A.v fes, I think at all of them; Ih particular,
Vince was pretty much the spokesperson. He spocke the
most. His brother, Geoff; sometimeé his father, Tom.

And then sometimes people, the planners, who worked for

,them-spoke.

0. What was it about the idea, the vision of I'On
that you liked?

A. I liked that it would be open. .There would be
deep water. There were docks. There was a large
parcel in the back, where there was planned to be a
neighborhood clubhouse. It was beautiful land and —-
although the lot that I bought didn't have a dock'and
it didn't have the creek behind it, I was buying into
that because there were going to be all of these
properties owned by the neighborhood, that we would
have -- 1it wés open to us all the time. It was ours.

It was ours through our HOA owning it. = But it was

.ours, and it was épen to us to enjoy any time.
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Q. All these things you just described, the deep
water, the docks, the openness, how did you learn that:
thosé were things were going to be in I'On?

A. Again, ihitially, I learned it through hearing
the developer, you know, describe his vision and his
plan.

Q. Letfs talk_briefly about how you chose your
particular lot, how you got -- how you went about
actually purchasing it. Tell us how YOu found that
lot? |

A. Well, at some point, I became interested in
possibly building my own home, moving from tHe one
where I had been. And I was interested in I'On because
of the reasons I just described. And so, initially, I
went to the i'On Realty sales office, which is on the
site in I'Cn, and inquirea about there being any lots
available for building. And I found out that there was
an entire road that was going to open ué, lots
avaiiable on that road, and I was very interested in
knowing more about it.

Q. And what road is that?

A. That's Hopetown Road.

Q. Is that where you own a home now?

A. Yes.

Q. Let's move ahead to the Fall of 2008 when the
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proposed sale of the Creek Club and the amenities
arose; teli us about that. |

A. >Well,'I first heard about. this, aotually
through an online message board that we have in our
neighborhood. Anybody can post'anything on this

message board the way it was set up then, "lost dog".

You know, an announcement of some sort, anyone could

post their information on there. And I heard -- or I
read a posting that someone had heard a rumor that the
Creek Club was being sold.. And I was surprised, but
that's how I first learned about it.

Q. What did yoﬁ think about that rumor?

A. Well, I thought it wasn't true; Like I said,
anyone could print anythiog on there they wanted, and
I —— I knew that the Creek Club could not be sold, sco I
just thought it was misinformation.

Q. Why did you think the Creek Club couldn't be
sold?

A. Weil, when I purchased my property, I
understood, based on what I heard from the developer in
the town meetings, the property where the Creek Club
wés located was to be commonly owned by thevHOA. The
oommunity dock certainly, which is access from that
parcel, would be owned by the HOA.

When I. purchased my lot, I received a Property




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RECORD ON APPEAL 847
' : 411

L. ADKINS -- DIRECT BY MR. EVANS

Report, and that also indicated that the parcel of land

back there where the community dock was, was goilng to
be owned by the HOA, and it would be open and available
to us without any restriction on it.:

Q. The Property Report that you'received, was it

‘the 1998 -- was it the November 1998 Property Report

that we've seen up on the screen several times now that

has been marked as Plaintiff's Exhibit 17

A. Yes, it was.

Q. Who gave you that report?

A. I was provided that report by I'On Realty.

My —-- not my agent, the agent at I'On ﬁealty, who was
working with me, was Laurie Thornhiil, and she provided
me that Property Report, along with other materials.

Q.v How, if at all, did those statements from the
developer that you heard in the town meetings, contrast
with whaﬁ you understood was to happen with the
Creekside Park and the communify dock, based on the
materials you received?:

A. It was all completely consistent.

Q. Let's return in time to the sale of the Creek
Club parcel, the docks, and all that entails. Aftef
you heard about the rumor, what happened next?

A. Well, after that, I should say that -- after

the rumor had circulated for a while, there was a lot
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of —- there was a flurry of activity and interest about
this. And to the point that the President of our HOA
also posted a message on the message board, saying that
he had checked out. this rumor with -- I beiieve it was

Tom Graham, pefsonally, and asked him about it. And

that -- and he indicated on the méssage board that that

rumor was not true; that it was not being sold. So, at

that point, everyone relaxed and, you know, everything

went back to normal.
Q. Was that the end of it?
A. No, that wasn't the end of it. It became

evident that it actually was going to be sold or was --

'theré was a possibility of it being sold. At that

poiht, I started looking around for information that
would help me understand if it were being sold, and my
clear undefstanding from what I heard the developef say
in person, and from what the Property Report'had said,
my cléar impression is that if could not be sold. And
so at that point, I set about just trying to figure out
how I could have gottén it so wrong.

Q. Prior to any sale occurring, did you share any
information that you had with the Board?

A. ‘Yes, I did.

Q. And tell us about that.

A. I went to the Board and I said, look, théy
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can't sell the Creek Club. "This can't be done. I have
this document. I have this Property Report, and it's

very clear that the HOA is to own this property free
and clear of all encumbrances, and they‘caﬁ't sell it.
And by that time, too, I might add, ﬁhat I had -- in
doing my own research and investigating, I had seen
other documents as well, again, tfying to prove myself

wrong, that I had somehow misunderstoodvall ofvthis. I

‘'wanted to see what the facts were. I wanted to see

what the developer's real intent had been, so I had
other information, too, I éould provide them.
Everything pointed in the séme direction.

Q. You provided -- did you provide this
information to the Board?

A. Yes,.I did.

Q. Did you also provide it to the Board's
attornéy?‘

A. Yés, I did. I wanted to make sure that the
Becard's attorney undefstood the iﬁformation I had, and
I wanted him to»be fully informed to work on our
behalf, the homeowners.

Q. Let me show you some exhibits that have
already been stipulated into evidence, Ms. Adkins, I

have handed you a binder that's got a number of

exhibits, but specifically are Exhibits 53 —-- excuse
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me -- is Exhibit 54, your letter to the Board's
attorney? |
A. Yes, it is.
0. And whaf was‘the_purpbse of that letter?
Af Like I said, it was to inform him of, I
';guess —-—- first of all, who I am, that I.bought.a lot in

I'0On, and that I received documénts that spoke to the

’

propertiés that were apparently going to be sold. And

I wanted him to understand the information I had said

they could not be scold. It's a pretty lengthy letter.

I gave him everything I had -to act on my behalf -- on

‘the behalf of the neighborhood.

QT And the date of the letter?

A. March 5, 2009.

Q. Additionally, Exhibits 55 and 57 are a
continuation of your conversation with Mr. Bouch over a
letter; 1is that correct? |

A. Right. Mr. Bouch wrote me back and thanked me
for my interest. He said that it was his understanding
that the éale wouldlnot include anything that was to be
the property 6f the I'On Asseﬁbly.

Q. As a result of your communications with the
Board and the Board's répresentative -- well, after yQu_
provided this information to the Board in March of

2009, what happened next?
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A. Later in March, the -- well, actually I guess

it's around that time that we learned that the sale was

not going through, that it had been -- the sale had

been planned, but it was not going through.
And then at the end of Maréh, we learned from

Chad Besenfelder, who works for the developer, that the
developef'was in the process of deeding over properties
to the Assembly.

Q;‘ At that time, did they deed over the:
éroperties to the Assembly?

A. No.

Q. What happened.next?

A. Well, I felt better. I wasn't completely at
ease about the whole thing. I still had concerns. I
wrote a letter to the devéloper personally, and again
just wanted to state everything that I knew and remind
him of this. I thought it was a nice letter. It was‘
very'ciﬁil and cordial, but it was a good reminder
letter of what I believe we had been promised, and he
had promised to deliver, hoping that it would resolve
the situation.

Q. I put Exhibit 63 up. on the;screen; is that the
letter you wrote to the developer?

A. Yes.

Q. And the date of the letter?
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A. July 15, 2009. I believé I wrote one before
this:

Q._ As of this date, did you tell Mr. Graham about
the basis for your belief that the propefties were
subposed té be deeded to the Assembly?

A. Yes. I gave a very detailed explanétion.

0. And in your explanation, specifically, what
did you tell Mr. Graham that‘ydu believea:the Assembly
was entitled to?

A. Creekside Park‘and the community dock.

Q.' Did you tell Mr. Graham where you believed

those properties to exist?

A. Yes.

Q. And where do you believe those properties to
be?

A. Wéll, I believe, based on the Property Report,
it's very clear that fhose two features -- and they're

very linked in phase II. The Property Repdrt tells us
that those are in phase II of the development. As we
saw the Property Report lists several features that are
to be conveyed to.the HOA,Fsome of them are.in phase
II,'some of them-are in.phase II and meandering out of
it, through the.rest of the neighborhood. But it's
very clear, by the way it's listed there, that the

community dock and Creekside Park are wholly contained
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within phase II.
Q. Do you have a specific belief as to exactly

where those are in phase II?

A. Yes.

Q. And tell the jury, pléase,_where you believe
those twovfeatures, the community dock and«Creeksidé
Park to bellocéted? -

‘A. I don't think there is any doubt that
Creekside Park is what we héQe called CV-6, the site bf
the Creek Club; and”thé community dpck is the large
dock that is accessible only through CV-6.

Q. Whaf YOu laid out for Mr. Graham in
Plaintiff's Exhibit 63, those are the same claims we
are here for today?

A. Right. Right.

Q. The same basis for those claims, correct?

A. Exactly.

Q. Did Mr. Graham respond to you?

A; He did not. As I said, I believe this be a
second letter. I think I wrote one actually in April.

Q. Let me actually help you out.

A. Okay.

Q. Turn to Exhibit 65, please. Yéu might recall
that the last letter, the letter that you wrote to Mr.

Graham, was July 15, 2009, correct?
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A. Right.
Q. Here we've got a July 27, 2009, letter to you
from Mr. Graham?

A. Right. Well, I just wanted to say that I did

write to him earlier. He did not respond at all. I

wrote again, and he responded in this July_27tﬁ letter.

Q. And did Mr. Graham agree with youf assertions
regarding Creekside Park and cpmmunity dock?

A. No. He believed that I did .not buy'property
from the I'Qn Company. | |

0. If you will put up Defendant's Exhibit 26,
pleasé. ‘Ms. Adkins, on the screen you will see
Plaintiff's Exhibit -- or excﬁse me —-—- Defendant's
Exhibit 26, correcﬁ?

A.: Correct.

Q. And what is that?

“A. That is the deed to my property in I'On.

Q. And you are the one receiving the deed,
corréct?

A. AYes.

Q.' Who's giving the deed to you?

A. The I'On Company by 1ts manager, Vince Graham.
Q0. After you had this e-mail communication --
excuse me —-- letter communication with Mr. Graham in

July of 2009, what happened next?
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A, I suppose that the last -- the next thing that
happened is that I learned in early August that the

property had been sold, the Creek Club property and the

_dock‘had been sold.

Q. To someone other than the Assembly?

A. Yes. Yes. |

Q. After the sale} what did you do?

A. Well, here we are today, this is what
happened. I khew that what had happened was wrong,>and
so here we are. |

Q. Did yoﬁ do any research at -- beyond your own(
documents, but did you dé any research with DHEC) for
example?

“A. I did. Again; like I .said, I started
investigating on my own, this is how I am. If there is
a question, I don't just sort .0of fume about it or, you
know, just go ask cher people to answer my
questions -- for me, I just go to the soufce. And it's
easy.td find information, especiaily nowadays.

And so one of the things I did was go to DHEC,
and i thought that there could be some information on
file with all the permitting that's required with docks
and everything, that there could be some information 5n
the file that would help inform me as to what was

intended for the docks and the ownership of the docks
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in I'On. And so that's what I did, I got ihformation
from DHEC.

Q5 Did your research at DHEC change your view of
what you'understood‘happened with regafd to the
cémmunity.dock? | |

A.- Nq, it éompletely Sﬁpported what I believed to
be true, what I knew to be true. |

Q: Why?I

A. Well, there was a lot of ;ﬁformafion, first of
all. Many, if not all, of the filings that you've
shown today actually were given to me by DHEC. They
wefe part bf the file. But, in particular, the one
that I think is the most clear cut, 1s the plat of
CV-6, which we've seen many times before, that hés in
the middle of it ”Creek Club HOA™. To me, that
answered the Qﬁestion. |

Q. Plaintiff's Exhibit 57?

A. 'Yes. | |

0. Let's back up for a second.: Prior to the
sale, did you go to an attorney?

A. Yés. |

Q. And who was that?

A. I went to see Tom Tisdale.

0. And what did Mr. Tisdale do for you'with/

regard to these properties?
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A. He -- he wrote up a draft complaint in a very
rough form, and it was just to give me an idea of
something that could be done, if necessary, given the
worst case scenario that the properties were sold.

Q. Did you transmit or did you have Mr..Tisdale
transmit that draft complaint to the developers?-’

A. Yes. And it was seht to him in as much of a

courtesy as —-- as a threat, because it was just saying,
look, these are serious matters. You made promises.

There are claims here, so please understand that
something needs td be done so that it doesn't coﬁe to
this.

Q. On the screen you'll éee Plaintiff's Exhibit
61, is that the transmittal letter from»Mr. Tisdale to

the Grahams?

A. Yes, I believe so, yés.
Q. And it was June, 2009; is that correct?
A. Yes.

Q. In response to that letter, did the
developers, Mr. Graham, did they respond?‘

A. Yes.

Q. Up on the screen, we're putting Plaintiff's
Exhibit 62; the July 3rd, 2009, letter, correct?

A. Correct.

Q. And what is. that. letter?
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A. This is a letter back to Tom Tisdale from
Vince Graham.

Q. In response to Mr. Tisdale's draft compiaint
énd inquiry? |

A. Yes. Yes.

Q. In response, what did the Grahams tell you'——
or I should say Mr. Tisdale, what did they tell Mr.
Tisdale? | | |

A. Thét our assumptions were incorredt, andvthat
Creekside Park is actually a two and a half -- two to

two and a half mile linear park that goes along the
mérsh. And as far as the docks, that they had already
conveyed the docks to the Assembly. |

Q. . Until you began inquiring as to the location
of the Creekside Park and making sure‘that it wasn't
sold to any outside party, had you ever_hea:d of
Creekside Park being the Marshwalk?

A. No.

Q. Never-in the prior six years you've lived in
the property, you never héard that previously?

A. No. In fact, IAhad never heard the term
Marshwélk park. It was the trail, the walking trail.
You know, it was referred to informélly, but I never
knew that it had a name.

Q. Jumping again ahead in time, you've told us
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that the sale occurred to somebody else --— well, let's
stop for a second. Were you part of some scheme to
manufacture a claim?

A. No, I am not.

Q. Are you a member of some Free Civic Lot Gang?

A. No, I'm not.: I don't -- I ddn't thiﬁk even

Mr. Duffy believes that. I think he's'doing his Fjob,
but I am not a member of any sort of gang or scheme to
do anything wrong. |
Q. Are you aware of the existencé of ‘any gang or
group that's trying to get a free civic lot under this?
A. No. No.

Q. Has anyone put you up to this?

e

No.
Q. How much did you pay.for your lot?
A $159,000.

Q. What did yoﬁvexpect to receive for tﬁe
$159,000 you paid the I'On Company?

A. Well, I received my lot where I Was going to
build my house. And along with that came the things
that come with the neighborhood, and that included the
open areas, which I really bought into. That was very

important to me, that the prettiest parts of I'On, in

my opinion, the water, the creek, the views, it wasn't

saved just for the people who could afford a lot right
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there where it was located, but it was for everyone.
And it was ours. It was open. I didn't need my own

dock. I didn't need my own creek, I had it. It was
just down the street.
Q. Was thefe a separate fee for parks, the dock,

the sidewalks, the trails, was there a separate fee you

- paid for that?

A. No.v That was built into my purchase price.

Q. What amount are you aéking.the jury to award
the Assembly for compensation for its loss?

A. I have given a lot of thought.to this, and the
amount thét I believe the Assembiy should receive 1is
two and a half million dollars.

Q. How did you reach that number?

A. Well, first of all,'the Assembly had to spend
$495, 000 to buy béck the property that was ours. We
had to buy it back, so that's‘the fifst part, roughly
half a million. Parﬁ of the condition of buying it
back, we bought it from the people who bought it from
the developer, and they are running a business there.

And part of their demand back of us in this
deal, is that they could operate their business tliere
for a period df 20 years, and they would pay us in
lease payments- $1 a yéar. At .the end of 20 years, they

had an option for more years to be added on to that.
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Now, the value of that lease for the 20 year
period alone, if -- if we were just going out to look

for someone to lease our property who wanted to run

‘their business, then we could collect a pretty good

monthly rent from them for that. And so figuring
conservatively on what we céuld get from our client
over 20 years, that comes to roughly $2 million
dollars. We are getting $20.

At the end of that 20 years, in order to buy
them out and have them move their business out of our
neighborhood, which is what'we would want to do as soon
as possible, we would have to pay them a $1-million
dollars. That would buy thém out of the extra years,
so that bfings us to three and a half million dollars.

Then the developer has maintained ail along that
we have no right to the Creek Club. I believe that the
Creek Club building is our neighborhood clubhouse. It
was always described, that there would be a
neighborhood clubhouse on the property in the back
where the boat ramp, commuhity dock is located. That
is our neighborhood clubhouse, but we haven't used it
as such for.a lot of years. We haﬁen't been able to.

So I thoroughly believe that we are entitled to
that building. They do not. They also don't believe

that we are entitled to a parking lot that is up the-
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street, that's absolutely necessary for whoever owns
CV-6, the Creek Club site. The Creek Club site éannot
function without that parking lot up the streef,
because>there's simply ﬁot enough parking to meet the
town code, if nothing else on the side. They believe
we aren't entitled to that. In all fairness, 1if you
fake out the Creek Club building and the overflow-
parking lot, I think you can come down to a very sound
and conservative'two and a half million dollars.

AQ. The latter part you just described for us,
about thé Creek Club overflow parking lot, which we've
also heard as CV-5, correct?

A. Yes.

Q. That's how you got to three and a half from
two and a half? | |

A. Yes.

Q. How about you personally?

A. Personally, I feél like'within my lot purchase
price, I.paid forvthe community doék. I pai? for the
deep water, the views, a park where we couldlgo and
spend time, the entire neighborhood cbuld come together
and spend time. I would not have paid what I did for
my lot had I not been promised those features. And so
for my own personal loés, I assign $50,000 to that. I

would have paid less than I did -- approximately that,
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much less if those were not features that came with my
lot.

Q. The jury heafd earlier -- maybe it was
today -- regarding the case starting with just'Mr.‘
Walbeck, and you joining in subsequently?

A. Right.

"Q. "Why did ydu join Mr. Walbeck in this suit?

A. I felt like that Brad was good to go on his
own. The facts speak for themselves. You know, this
case is just facts. But I felt like if I could help
him in'anyway, I certainly felt strongly about the
case, and I felt like I had something to offer.
Frankly, I wouldn't want to be sitting there by myself
today. It was the right thing £o do.

MR. EVANS: Thank you, Ms. Adkins.

THE COURT: ~Cross examination. Why don't we check
and see if the jury's lunch is here.

THE BAILIFF: Lunch is here.

THE COURT: Okay. Are.you hungry? Okay. Why

don't we take about a 40 minute break, 45 minute break

for lunch. I need to let the léwyers get something to
eat as well. Please don't discuss anything about the
case, but do pick a foreperson for your jury. I like

for y'all to pick your own foreperson, and they will

sit in this seat in the front to your far left for the
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remainder of the trial.

The foreperson doesn't‘have any importance more
than anybody else on the jury, other than the fact that
they write out questions that you might have for us.
And ét the eﬁd of the trial, they actually fill out the
verdict form that everybody comes to a unanimous
décision'on. .So if yrall wouldnwork on that over

lunch, we will see-yiall about 1:15. Thank yoﬁ very

much.
(WHEREUPON,‘the jury ieaves the courtroom at
12:28 p.m.)
THE COURT: And, ma'am, you're welcome to step
down and have lunchi You may not discuss yoﬁr

testimony.with anyone unless your testimony is
complete. Okay. Thank you very much.

THE WITNESS: Thank vyou.

THE COURT: All right. Anything I can work on

over lunch? I have read the Mike White submissions and .

the objectionable part. I know y'all were going to
work on it, too. I can -- we can argue that now or do
it after lunch, or aféer y'all talk. How do you want

to do it?
MR. LUCEY: Can we talk first and e-mail you, Your
Honor?

' THE COURT: Perfect. No problem. Anything else I
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need to be working on over lunch, or y'all need me to
look at?
MR. LUCEY: No.

THE COURT: -All right. Then why don't y'all take

until 1:15, y'all have been working hard -- I'm sorry
fof the short lunch. It's not fair, but we are trying
to get it in, in a week. Thank you. We'll be at ease.

(WHEREUPON, a lunch break was taken.)

THE COURT: I hope YOU all had a nice, abbreviated

-somewhat lunch. Okay.

MR. YOUNG: We have ohé brief issue, if you want,
Your Honor, regarding Mike White's deposition.

THE COURT: Yes.

MR. YOUNG: I'll let Mr. Lucey explain it, but we
worked out just about everything.

THE COURT: Wonderful. Okay. And I have reviewed
it and reviewed your designated numbers.

MR. LUCEY: Thank you, ma'am.

MR. YOUNG: May he explain the only one remaining

disagreement?

THE CQURT: Okay.
MR. YOUNG: I objected during the deposition --
there was some qguestions starting around page 18, I

think it is. It had to do with -- yeah, page 18 line

17. Mr. Lucey was -- Mr. Evans was asking Michael
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White if he had spoken to the town planner, Ms.
Betelli, or whoever she is, at the Town of Mount

Pleasant. And what they aré trying to do is link up

CV-5 and CV-6 based on what Ms. Betelli told him.

And in talking with the opposing counsel, I
agree certainly that an expert is entitled to rely on

hearsay statements, if it's something they normally.

“rely on. And in the transcript, they went on and asked

Mr. White exéctly that.

They asked Mr. White on page 21 at line 6, "Do
you regularly check in with the Town of Mouﬁt Pleasant
zoning folks when performing apbraisals?"

And he said "Yes."

"Do you ;heck with any zoning folks as part of
your'protocol when performing an appraisai?"

And he said, "Yeah, when there's something in
question."

So, based on that, Igthink it's fine for them to

offer his testimony all the way up to page 19, line 22,

which is where Mr. White says -- and this is after my
objection, but he says, "My understanding is tﬁat it
could be only used -- the lot'——.excuse me —-- for civic
purposes, such as a school, parking lot, or some other
acceptable civic use". So I think based on what he

testified to, ‘he went -- like he normally would do —-
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to find out about the appropriate zoning uses for the
lot. But where I think he goes too far is, when he
says, "she told me parking -— that there are parking
restrictions that rquire lot five to be tied to lot
six", and so we would stand by that objection and ask
that that not be published to the jury.l

THE COURT: Okay. ‘

MR. LUCEY: Yes, ma'am. 'The represented purpose
for that subject matter is not as ssated. Just prior
to his objection, he provides his opinion of value as
to lot CV-5. And the éuestion posed was, what
adjustments did you make in pfoviding that wvalue. He
gave one set of adjustments for one reason. He was
asked, are there any other adjustments? Yes, I
adjusted because of the restrictions on its use. He
goes on ‘to say after -- or what those restrictions are.
At no point in his publication, is he askéd to say what
somebody else said, he's asked what his understanding
of that restriction is that affects this valuation.

The relevance of the CV-5 valuation, Your Honor,
is several fold. Primarily fQF'us, as We pérceive it,
the defendants will be seeking‘a reduction for the
value of that transfer. And the fact that it was
restrictea apd in use affected his valuation. of that

piece of property, Your Honor.
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THE COURT: Okay. And I understand that, but a
good portion of what Mr. Young.objected to doesn't have
anything to do with the valuation of the property, it
has to do wifh showing that, perhaps, the defendants
weren't using it correctly, solely just to -- 1in an
attempt to inflame the jury, and I've‘got a 403 probleﬁ
with it. : |

I think that he can certainly testify as to the
value of CV-5, and that it has certain restrictive
uses, but I'm not going to allow him to go into the
objectionable areas regaraing what Ms . Bettelli told
him about that, and any speéulation.that he may have
had about that. So I'm going to grant their motion to
exclude that portion from the transcript, except -- and
I don't even sée the value in that part thaﬁ's objected
to. That's above it, correct?

MR. LUCEY: It is above it, and it's follow-up on 
the valuation from page 17, I believe.

THE COURT: 6kay. All right. I'm going to allow
the valﬁe, but I'm not going to allow ﬁhe follow-up
portion that starts -- 1T believe, you said at page 19,
line what? |

MR. YOUNG: _Twenty—three, Your Honor.

THE COURT: Nineteen, line 23. Y'all numbered the

pages different that I would have with the numbers at
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the top; 19, line 23 is a little bit different than
what was in the e-mail. Okay, so it's just now that

you object to 19 line 23 .through the‘original objection
line -- that's what‘i made my notes on.

MR. YOUNG: Yes, ma'am. And for the court's-
benefit, I'11 hand’up -

THE COURT: I ha&e ﬁhe hotes right here. _Wéll; it
originally was 18 line 11 to 21 line 14, now we're jgét
talking about 19 line 2372

MR. YOUNG: Yes, ma'am.

THE COURT: Through 21, 1line 147

MR. YOUNG: Yes, ma'am.

THE COURT: Okay. We will strike that part, 19
line 23, through'Zl’line 14. And, also, are y'all
going to read in the deposition or is it a &ideo?

MR. LUCEY: 1It's a video, Your Honor.

THE COURT: I would like for you, if possible, to
redact -- there's an. on-going series of objections all
through the -- a good bit of the deposition thaf I
believe y'all indicated y'all have resolved. So if
that can't be redacted, we may need to just read this
one in.

MR. LUCEY: Mr. Koon believes he's redacted all of
the objections, Your Honor.

THE COURT: Perfect. Okay. Great. All right.
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What's next?-
MR. YOUNG: That's all, Your Honor.
MR. LUCEY: That's all, Your Honor.
THE COURT: Okay. We'll see if -- ifvyou'll come
~on back up to the witness stand -- is everybody ready

for the jury? We are?
FMR. LUCEY: Yes, Your Honor.
THE COURT: All right. Let's bring them on in.
(WHEREUPON, the jury enters the courtroom at
approximately 1:37 p.m.)

THE BAILIFF: Your Honor, the forepersoﬂ has been
selected. This is our forepe;son.

THE COURT: The foreperson has been selected.
What's her juror number, plééée, ma'am?

JUROR: Two sixty.

THE COURT: Juror 260. Thénk you for serving as
our foreperson. I hope y'all had a nice lunch. We are
ready to continue wiﬁh thevtestimony, o) I'il call upon
Mr. Duffy for his cross—examination. -

MR. DUFFY: Thank you, Your Honor.

CROSS EXAMINATION Bf MR.tDUFFY:

Q. Good afternoon, Ms. Walbeck - Ms..Adkins ~;
I'm sorry.A I'm messing that all up, and I don't want
to start with that. I apologize 1if I‘suggésted a

different relationship than exists with you.and'Mr.




10
11
12
13
14
15
16
17
18

19

20

21

22

23

24

25

RECORD ON APPEAL 871
435

L. ADKINS -- CROSS BY MR. DUFFY

Brock, so I didn't mean to mistake anything in the
opening when you corrected me. I thought you had told
me otherwise, so I apologize. But let me —-- you and

Mr. Brock are together; is that fair?

A. Together as a couple?

0. Yes.

A. Yes. We live together. We are a couple.

Q. Okay. Thank you. Now, you —-— on your direct

examination, you indicated that you mnever heard
Marshwalk described as Creekside Park; is that fight?

A. No, not until that was used as the explanation
by Vince Graham in his letter.

Q. Okay. And you never heard df CV-6 called the

Creekside Park either, had you?

A. No. I had not heard, in practice, anything
called Creekside Park.

Q. Okay. And you brought up the letter to Mr.
Graham and his response, and you indicated with,what
Mr. Evans was showing you, that you had written a
couple of times, and didn't get something back. And
all the explanation you got back was that he didn't
think you purchased them, so I want to unpack that a
little bit. At the time, you and Mr. Matt Walsh were
having various communications together about these

issues; 1is that right?
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A, We wére. Matt Walsh is a member of thé I'0On
Assembly Board and --
Q. I'm sorry.
A. I'm sorry. In partidular, I think his role on
the Board was that he was the amenities cbntact. And

so if you had questions about the»ameﬁities in I'On, he
was your go—-to person. .You should.éddfess it to him.

Q. Okay. vSo, in‘any‘event‘ you and Mr. Walsh
were having gome back and forth, and he was sharing:
those concerns with Mr. Vince Graham; is that righf?

A. Yes. |

Q0. And Vince Graham responded to Mr. Walsh's
concerns; ié that right?

A. Yes. |

Q. Directly, ri@ht?

A. Directly to Matt.

Q. Right. And didn't wait to respond; is that
fair? He respon@ed directly to when Mr. Walsh asked
him the questiohs?_'

A. I dbn‘t know the timeframe. of how gquickly he
responded.

Q. AYou don't think he waited months to réspond:to
Matt Walsh; do you?

A. No. No.

Q. Okay. And eventually it was brought to Mr.




10
.11
12
- 13
14
15
16
17
18
19
20
21
22
23
24

25

RECORD ON APPEAL 873
437

L. ADKINS ~-- CROSS BY MR. DUFFY

Graham's attention that you had wfitten him and he had
not responded; do you recall that?

A. Yes.

Q. And he wrote and apologized to you, and said I
thought my communications with Matt Walsh were getting
to you bécause y'all -- it was the same laﬁguagé that
was being sent. And he -- Matt Walsh -- had been
telling Mr. Graham "I have a concerned resident", and
here is the language; is that fair?

A. Right. Matt had communicated my concerns to
Vince Graham. As I was communicating to Matt Walsh my
concerns, and again trying to be as infofmative and
forthcoming as I could with thevinformation, I have

this, there's this, there's this, you know, look at’

what I'm saying here. It's important. These
properties can't be sold. ' They are trying to sell our
property.

Matt would take my informétion, apparently, and
just forward it fo Vince Graham. He would forward my |
e-mail to Vince Graham. And I supposé Viﬁce would
respond back to Matt. And then Matt would just say,
"well, here you go", so Matt was really just passing
information back and fqrth. I wasn't aware of that the
whole time, but I bécame éware of that later on.

Q. So, you don't think it would be unreasonable
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for Vince Graham to think his messages were getting to
you-?

A. Um; I don't know what Vince thought, but I

.will say that the purpose of my attorney following up

with Vince wasn{ﬁ because he hadn't used good etiquette
in respOnding, ﬁhat wasn't.- the point at all. 1It's j;St-
that, you know, I had personally -- nof e—mailéd:him,
not called himvén the phOne, but I had taken the time
to write.a.lefter. It was a very involved lettér. It
had sort of a personal aﬁtachment at the end that said,
"look, I hope we can work this out. I don't like
fighting ébout these things. I don't want to be
fighting. I wanf us to resolve these problems and go
on, So©o let's résolve the problem".

So I did find it odd that he didn't respond,
that he didn't take the time to just write Eack. That
just seemed like what you would do, but it didn't
bother me that much. It wasn{t an issue for me.

Q. To be fair, Vince gave a detailed explanation

" of the linear park, didn't he?

A. To Matt Walsh. |

Q. Right. Right. And uitimately,vthe same
explanation to you and to Mr. Walbeck later?

A. Matt passed that along to me. And then once

my attorney, Tom Tisdale, wrote to Vince, Vince wrote
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back to him, and he did say thaf he apologized for not
having responded to me.

Q. Okay. Now,'these inguires of Mr. Graham, are
they the first time that you had ever asked anybody
associated with the I'On Company what Creekside Park
meant?

A. 1 caﬁ’t fecall talking to anybody at the I'On
Company about that.

Q. Okay. Did you ever ask anyone_about -—- at the
I'On Company,.about what the community dock méant in
the 1998 report until you wrote, in 2009, to Vince
Graham?

A. No. Becéuse I had no reaéon to raise the
question. |

0. Ms. Adkins, let's looklat Defendant's Exhibit
32, please. Ms. Adkins, you wrote to Mr. Bouch, who
was the attorney for the Assembly, in March of 2009; is
that right? l

Al Yes.

Q. And you essentially wefe giving him what you
understood to be the Creekside Park and the community
aock in your -- in your understanding at this point; is
that right? |

A. I was describingjfo him?

Q. Right.
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A. Yes. Uh-huh. i
Q. Okay. And let's look at the paragraph -- the
next to the last paragraph, please, Lea Ann. Now, you
.agree with me that you say that -- té define what these

things are, you have . .to look at other documents
including the Impact Assessment; isn't ﬁhat'right?

A. That's what I said. I think that you-b¥ou§ht:
up a point a while ago, about anyoné Célling that
property where the Créek Club is today, Creekside Park.
And as Tom Graham testified, they never actually called
anything Creeksiae Park, although'it had been listed in
the Property Report tﬁat way.

In practice, I think for £he reasons he stated,
I assumed that that's why they decided not to call it
that, because it turned out that there was a
subdivision in Mount Pleasanf by the same name. And as
he said it could cause some confusion.

So, it's not as if Qe all could say, oh; there's
Creekside Park. The property had never been called
that, ever, that I knew of, except iﬂ the Prbperty
Report. |

Q. Right, but --

A. And so then you've got the community dock and
Creekside Parﬁ, which are now becoming -~ their

identity is being questioned. And so the reason I
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mentioned the Impact Assessment is that -- as Justin
Lucey showed us earlier with the Impact Assessment, it
has a photograph. "And so, you know, if there are any
qﬁestions about what the community dock is, it should
be resolved by looking at a photograph-of the community
dock.. And I -- I think it's very clear what the
community dock is. It's the dock on the Creek‘Club
parcel with the architectural feature of the pavilion.
We all know what it is. The community dock in
Crgekside Park are very tieditogether iﬁ the Property
Report. They are listed together and they are —--

THE COURT: ‘All right, ma'am. I'mbgoing to stop
you. I've lbst the gquestion. If you'd repeat the
quesfion, andvplease'answer the questions that are
dir%cted to you. Okay.

A. Okay.

BY MR. DUFFY:

Q.- I'm sorry. I've lost the exact question as
well, but let's just say this: Is it fair that you
didn't. know from looking at the 1998 Property Report,
what the Cfeekside'Park references?

A. No. I ﬁnderstood from looking at the Property
Repoft what it was, but I think --

Q. When you bought your property?

A. Yes, when I bought my property, but I think we
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need to look at a bhotograph of the dock in the Impact
Assessment. It certainly clarifies what the community
dock is. |
Q. Right.‘ I'm asking about the Creekside Park.
A. Right. Well, the Creekside Park is lisﬁed in
the Property Report with the cémmunity-déck. _ We know

they are both located in phase II. Keeping to your

‘question, I think the Impact‘Assessmént helps clarify,.

but I don‘t think it's absolutely necessary. You can
determine what it.is by looking at the Property Report
as well.

Q. Do you agree with me that you,deScribed it in
your deposition as vague?

A, .I'described what?

Q. The referencés to the Community dock in
Creekside Pafk in the '98 Property Report?

A. Vague —-- well, it doesn't -- it doesn't tell

you what the dimensions‘will be. It aoesn't say what
the address will be, but it's pretty.cleaf_tb me, based
on what it does say, what it is. | m
Q.v Ma'am, do you agree with me that you would
describe itvas vagﬁ—e?i
| A. It could be described that Qay{

Q. Now, this Impact Assessment and the Army Corps

plan that was referenced earlier in your-testimony, had

\




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

RECORD ON APPEAL 879
' 443

L. ADKINS -- CROSS BY MR. DUFFY

you seen any of that before you purchased your
property?
A. No. And I explained that a while ago, that is

what I found when I went looking for clarification for

myself really, to understand how I had been so mistaken

in what I‘believed to be tﬁe plan for those properties; .
so I went looking after the fact and I found those
documents.’ |

Q. Ms. Adkins, woﬁld you agree with me that
the -- what you're contending the Creekside Park and
community dock are thaﬁ were supposed to be conveyed to

the Assembly, were supposed to be conveyed upon

completion of construction; is that right?

A. That's what the Property Report says.

Q. Okay. And when did you purqhase your
properﬁy?

A. In 2003.

Q. Okay. Andvthe community dock, as you would
call it, and Creekside Park would have already beeq
comp%eted by the time you purchased; is that right?

A. Those facilities were completed. I'm hot‘
sure, thouéh, Brian, that it's talkihg about completion
of those facilities. It says that after the facilities
are built, the HOA is going to be responsible for

paying for them. Our dues may be impacted by that, but
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it says later that conveyance, which is where they deed
them over, will happen after construction is complete.

Q. Well, when did that happen; do you khow? When
constrﬁction was completed?

A. Well, there's a question as to whether
construction is complete yet even today of I'On —-

| Q. So that —e

A. 1t couldlbe construction of the neighborhood.

Q. So by that interpretatioh, they wouldn't have
breached any -duty --. if -- if it's not compietion of
construction when theselhappened, and construction
isn't otherwise complete, then they haven't breached
any duty becaﬁse they haveh't finished cohetruction
yet, and they can convey it et any time?

Af 'No, they breached that when they sold it out
from under us. |

Q. Well, they could still get 1t and sell it back
and cOnvey it back -— 1f the duty hasn't arisen yet is
that right -— 1is it your contention -- let's look at
the'Property'Report, Lea Ann. That is page 22 of the
Property Report, Defendant's 22. Just to give you

context of what we're taking about here. The next page

please. Transfer of the facilities; is this what we

are talking about, Ms. Adkins?

A. Yes, I believe so.
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0. Okay. "The recreational facilities listed in
thé chart above shall, upon completion of construction,
be conveyed to the I'On Assembly". Now, are you
telling me that it's youf understanding that completion
of construction means when they are completely finished
building every phase of I'On?

| A. Well, if certainly could be because, you know,
they still haven't conveyed a lot of properties that
are to be conveYed to the I'On Assembly, so I think
that's entirei? possible. They’could have actually
held ownership of these properties until they're ready
to -- until they are finished with the'neighborhood and’
then hand thém over. It certainly doesn't tell u;_here
that they could sell them to éomeone else.

Q. Okay. Now; compietion of construction -- tell
me —-- you know, you said the facilities that we're
talking about as Creekside Park and community dock were

complete by the time you purchased in 2003; is that o

right?‘
A. Yes.
Q. When did vyou uﬁderstand'first - leth start
first with the recreational»—— the easement and
recreational use agreement, when did you have -- when

did you learn about that?

A. "I can't pinpoint when I learned about that. I
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don't know —-- to be hbnést, that's another one of those
things that people were saying, I hear there's an
easement on the property back there, and I don't know
when I first heard of that. I don't know if either --
when I first saw the easement, I don't know.

0. Okay. We'll.ﬁry to bé quick about it. If
you —-— dofyou dispute that —; you had indicated in‘youf
deposit;on.you learned about it when thé sale.was being

rumored?

A. Right. I think the first time I actually saw

it was whenever -- there was the rumor of the sale
“happening. And at some point, I saw a paper Copy of
it.

0. Okay. And is that the same time when you
learned that the I'On Company would not be deeding
these facilities, that you contend wéere in here, to the
homeohners association? .

A. Well, I assume if they're going to sell the
property to someone else, ‘they are not going to convey
it to us.

Q. Right; Is that the first time you understood
that was what was happening?

'A. Yes.
Q. ‘That they weren't going to convey them to the

Assembly, but you found out they were going to sell
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them to somebody else?

A. Right.
Q. For identification, if we could mark this
please.

(Court's Exhibit No 5 marked for
identification.)
'BY MR. DUFFY:
Q. Ms. Adkins},I'm handing you Court's Exhibit 5,
I believe. Tell me if ydu have seen that before and

understand what it is?

A. This is a verification that says that, "I, Lea
Aﬁn Adkins" -- I am verifying that everythiné in this
case -- in the.second amended complaint in this case is
true.

Q. Okay. And that -- you understand that that-is

a sworn declaration to the court; is that right?

A. Yes, it 1is.

Q. And that the purpose of that is for this type
of suit When you are trying to bring aﬁ action on
behalf of an enﬁity, you havé to do this type of thing;
is that a.fair statement?

A. That's fair. |

Q; Now, in the second amended complaint,
there's'Q— you indicate -- and maybe I'll make it

easier so we are not -- be easier for you to read along-
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with me than me to read it to you. You see, Ms.

Adkins, I handed you the second amended summons and

complaint, it goes with the verification that you are

looking at?

'

A. Right.

Q. Okay. Turn with me, please, to page five of

that..

A. .Okay.

Q. " All right. Paragraph 36 statéS'"that the
original Property Repdrt" —— referring to the '98

Proﬁerty Report --

A. Right.

Q. "continued to be distributed to potential
purchasérs with the intent that the information
contained in said report would be relied upon by
potential buyers when making their decision to purchase
a lot in. I'On"; do you see that?

A. Yes. |

Q. Now, the basis of that -- the baékground of
tﬁat, at least/ is you are awafe that.the Property
Report had been amended in 2000; is that right?

A. I am awére of that now, yes.

Q. And you bought in 2003, and cénténd that you.
got the 1998 Property Report, right?

A. I did receive the '98 report.
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Q. Okay. And you contend that other people were
like you, who bought later and got the later report?

-A. I know I got it..

Q. Okay. Well, what does it say in the -- in the

statement here, "it continued to be distributed to

potential purchasers"; is that right?
A.. Yes.
Q. Okay.

A. Well, I don't think I was singled out for any
reason that only I received.that report. I'm aésuminé
that I received it and others did, too.

Q. VAnd you -—- but you didn't ask anybody or
didn't know -- you didn't know that anyone did when you
swore to the complaint; 1is that fair?

A. I —-- I believed that that was a routine
practice based on the fact that it was handed to me by.
an I'0On real estate agent, and it seemed rather.
routine.

Q. And that was Laurie Thornhill; is that right?

A. Yes.

Q. Please put up Defendant's Exhibit 65. Do you-
see at the bottom,-this is Laurie Thornhill;s signature
on a property report receipt?

A. Yes.

Q. Okay. And let's look at the top, please, Lea
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Ann —-- this is Mr. Wilcox, who became the president of
the homeowners association, purchasing in mid 2002; do
you see that, where he signed for the report?

A. I think so. I can't really'make out his name,
but I'll take your word for it.

Q. Okay! Well, do you see —-- either way, do you
see somebody 1is gatting-it in May 24, 2002,.is getting
a Property Report; is that right? |

A. Yes. |

Q. And ao you see that the date of the Property
Report is December 29, 200072 |

A. 'Yas.

Q. Which would have been the laét Property Report
before Mr . Wildox, oriwhomever it is, got this report
in '02?

A. I assume soO.

0. And Ms. Laurie Thornhill gave them that
report; is that right?

A. I bélieve that her name was down below there,
Yes,

Q. Now, similarly, if we look back —-- we can take
that down -- if we’look back in thelcqmplainr,
paragraph 38 says, "plaintiffs and other purchasers‘
relied upon reprasentations described in the foregoing

paragraphs when they made a decision to purchase their.
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lots"?

A. You are back on...?

Q. IFm sorry. Back on the complaint, page five,
paragraph 38.

| A. Okay. Yes.
Q. Okay. Now, isn;t it true that at least -— as

far into the case as when we took your deposition, that
you hadn't asked anybody else —- or maybe yéu>had
actualiy asked one or two pegple, and nobOdy.could
rémembér getting one or relying on one; 1is that right?

A; I had asked -- I know éome people dan the
street, I had asked them because they bought a brand
new house, never lived in, in I'On. The Property
Report, as I understood it, was iny given to people
buyiﬁg léts and building houses;'and so original lot
owners. |

I thdught that they were original lot owners,

but it turned out that the builder had bought their lot
and built a spec house on it, that's what they had
bought. So I don't know of anyone else -- I can't
remember anyone else that I asked.

Q. Okay. So at the time here, when you say
specifically "plaintiffs", you and Mr. Walbeck, and

other purchasers relied on those representations, you

had asked some people and nobody could tell you they
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relied on it; is that right?

A. Brad and I'relied on thbse representationé.
And like I said, I assume that that was a routine
practice. Itrwas'given to me. I caﬁft imagine why I
would have been treated an? differently in buying my
. . L

Q. Right, but --

A. --or I would'hévé been givén different
information. | |

Q. I understand that assumption, but we're
talking about somefhing different now, not who got the
report and when, buﬁ who relied on it, right?

.A. ‘Right.

Q. bkay.' And you just weren't aware of anyone
else at the time,-weré yog?

A. No. I relied on it, I knew that.

Q. And you brought up a point thére, when you
were talking, the_Proberty Report diétribution is
really limited to people who were buying-lots directly’
from the I'On Company; is that right? |

A. That's right.

Q. And, in fact, a whole lotv-— and most of ﬁhe
properties that have been séld out there, were first
bought by a group of builders or contfactors who then

resold to people they are going to build a house for;
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is that right?
A. I believe so.

Q. Okay. And you, in fact, had contacted a

.bu;lder, who was already lined up with your particular

ldt, when you.purchased it; is that right?

A. Right.

Q. Right.

A. That's right.

Q. 'So the fact that Mr. Vince Graham had a record
of thaﬁ lot in particular being connected to Soﬁonini
Builders, who you ended up with an arrangement with),
would help explain his understanding that he sold that
property to —— the I'On Company sold that property to a
builder and not to you directly? \

A. Well, pefhaps that could explain some
confusién, but it's a pretty big detail and those
details matter. I was coming to him, as a lot
purcﬁaser in I'On. I had bought a lot from the I'On

Company. The fact that he was confused about it, maybe

he should have checked into that; maybe he should have

said, well, you know, she seems to have some real
concerns here, can someone find out for me. Did she
actuaily -~ I don't seem to remember buying this. You
know, there were lots of things he could'have done, but

what he did was dismiss everything because he believed
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I didn't buy a lot from the I'On Company, which was
inaccurate.
0. Ms. Adkins, the contention that the homeowners

association was supposed ‘to get deeded to it free and
clear, and free of charge, the'Creek;Club bUilding, the
boat ramp, the parking lot by the. Creek élub 5uilding,
the étaging dock, what does that come from in the /
Property Report?

A. Weli, I believe that's Creekside Park.

Q. Okay. Buﬁithere's.no'specific representation
that any of that stuff is going to be built on
Creekside Park, is there? '

A. It says "Creekside Park". We know it's a
pafk. We know‘it's at the_creék's side. Hobcaw Creek
only comes up to the property of I'On at lot CV-6.
It's.very'ciear.-vWe know that Creekside Park is
located in phase II of thé development. But we also
know, 1if you look caréfully at that chart of

recreational facilities, that it's wholly contained

‘within phase II; and so Creekside Park is clearly that

parcel of land.-
I don't think they needed to say everything that
would come on it. Maybe they didn't know for sure at

that point. But if you are promising that parcel of

"land, then you get what comes with it, whatever that
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might be. It's that parcel and what comes with it.

Q. Right. And so from your perspective of these
claims, it is your -- the Assembly -- it would be the
Assembly's good fortune that they made all those
improvements on. the parcel that‘you contend was to be
deeded to the Assembly?

A. Well, I don't know that it was unexpected

| because there were representations that there would be

a neighborhood clubhouse, and that it would be on that
property. There was a building built. It was referred
to éé a neighborhood clubhouse and it's on that
property. There is a dock there, our community dock.
It's accessible across that land. I think it just goes

without saying that whatever is on that property is

what comes with it.

\

Q. Okay. But there was no specific promise of a
building; can we agree on that?

A. No. There was just what there'was in the
Property Report. However, I will add one thing. And .
it's imertant -—-also, what I was given by Laurie
Thornhill from I'On Realty, was a sales broéhure, a
fdldout map of I'On, and I think Qe've already seen it
hére. On thét map,. which gives a representation of the

neighborhood, it shows there being a building on CV-6.

And I noticed even today. on these dock plans -- Corps
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of Engineer plans, things of that sort that were‘being
shown, there's a little building oﬁ CV-6. It was
represented in the town meetings by Vince. It was
talked about that there would be a neighborhood
ciubhouse on that property, and there was a building
built on that propérty,-and it's called = by many
people —-- our neighborhbod clubhéusé. |

So I think it was promised that it_Would be

there;. It doesh't have to state it in the Property

Report. .It's sayiﬁg £here‘s going to be Creekside

‘Park. There it 1is, and you get what comes with it.
Q. 'Okay. Well, I want to make sure I'm‘clear

-

about somethinQ,'because there's been, I think, a
iittle bit of distinction in how things have been
describea. Do you contend that the Creekside Park is
the area in front or just to -- juét fo the left of the
Creek Club building, that's'landscabed; or do you
contend it's all of civic lot six?

A. I think it's all of civic lot sik.

Q. Now,‘you're familiar there are other civic
lotS'in I‘Oné

A Yes.

Q. 'Okay. And that théy are p:ivately owned?

A. Yes. |

Q} By people other than the homeowners
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association?
A. Right.
Q. And, in fact, when something -- the map that

you referred to, indicated there was going to be a
building there, it was going to a building on civic lot
six; is that right?

A. That's right.

Q. And the building is on civic lot six?
A. Yes, it is.
Q. Now, I want to touch on a couple of things

about the damages that you described, one of them was

based on the‘value of the lease that the Assembly has
made -- brokered a deal with 148 Civitas, what the
value of thatllease is; is that fair?_

A. That's fair.

Q. And the value of that lease, would you agree

with me, is based on the operation of the Creek Club

building?
A. Yes. I -- I would say so.
Q. And --
A. And can I add one thing -- the operation of

the Creek Club building as a wedding venue, it spilis
to the outside. There is a lawn} I'll call it, next to
the building -- and weddings, when we talk about the

wedding business at the Creek Club, it's not fully‘
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contained in the building, it spills out on to the
lawn, and often weddings are held out there. And they
make the reception inside; so it's —-- it's beyond the
building'itself.

Q. Is it fair to say that lease value wouldn't be
aﬁything;close to what it is without the Creek Clﬁb-
building? |

A. I>don't know because they areAholding weddiﬁgs
out there on the property, outdoor weddings, so I don't
know.

Q. Okay. Now, the effort to suggest that your --
that the homeowners association was entitled to be
given civic. lot five down the road for parking, also 1is
based on the idea that'you're going to have large
events at the Creek Club building; 1is that right?

A. Well, I think the Creek Club building-was to
be our neighborhood clubhouse.. Aqd it would be very
easy for people -- 1f it were functioning as a
neighborhpod clubﬁouse, to walk, ride their bikes,
do -- there are many ways you could get there,
includiﬁg drivihg your car. It'wou;dn't require a
whole lot of parking to operate as a neighborhood
clubhousé.,

However, to operate as a wedding business, it

does require a lot of parking. And now you have a
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situation where there is not énough parking available
on the site, and so whoever uses the -- whoever owns
the Creek Club parcel, has to own civic site five, the
overflow parking lot, or the Creek Club parcel just
won't\WOrk.
Q. And if you are running a wedding business like

that, right? o |

R A. Actually not;- Even if you a;e’using'it just
as a meetiﬁg hall, or something like that, there are
parking requirements. This isn't my parking

requirement, it's the Town's parking requirements. But

vcertainly if you are going to have a lot of guests

coming in from outside of the neighborhood, you are
going to need suitable parking. But the -- you know,
that's determined by the Town's codes, not by me.

Q. And you are not an expert in that, are you?

A. I'm hot an expert, but I have read the town
codes.

Q. Well, isn't it true that a 150 person event at
the Creek Club, could be accommodated by the parking
that is at the Cfeek Club on CV-67?

A. I-don't know that at ail. But the féct
remains whether or not it could be accommodated, it is
required that there be more parking than there is

available on CV-i6.
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Q. Before the deal with Russo, to where the
Assembly is going to get civic lot five when the lease
expires, did you evef contend that fou or the Assembly
were entitled to civic lot five?

A. I don't think that I stood up and contended
that, but I'm telling yousthat the overflow parking lot
has to go with the Creek Club'parcel.

Q. Bécause the Creek Club building, if you're
operating a high density, a high number event business,
needs parkiné,vrighﬁ? |

A. Even if you are operating it as a neighborhood
clubhouse or a meeting hall, you-need sufficient
parking ﬁo meet the Town Code, and there's not

sufficient parking on CV-6.

Q. Now, we can -- we can differ on that --
A. Okay.
Q. -— and we can talk about hbw—many spaces there

are and how many people it can accommodate, but you
jusﬁ don't know; 1s that right? |

"A. I think I do know from reading the code.

Q. Okay. Well, can you tell mé then, can 150
people -be accommodated by the parking lot at the Creek
Club building? |

A. I don't know 1if they can, Brian, buf I know

what the town requires.
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Q. As far as the damages you asked for, for
yourself individually, based on hqw much less you would
have paid, isn't it true, Ms. Adkins, that -- let's
just step back -- whenvyou’were pupchasing ih I'On, you
didn't look anywhere else seriously? You wanted to be
in I'On? |

A. I-knew that I wanted to be in I'On. I liked
the coﬁcept of the openness. |

Q. Okay. You égree with me there was nb
negotiating price when you bought yoﬁr lot?

A. No. I was happy to pay for what I thought I

was getting. It seemed a fair price.
Q. I'm sorry. I.didn't mean you generally -- but
the market was -- in fact, they had lotteries for lots;

isn't that right?

A. Only my street as far as I know, to that
point, had had a lottery.

Q. Okay. But you heard it described earlier as
take it or léave pricing, would you agree with me that
when you were buying your iot,vthat's what it was?

A. When I was buying my lot, that's how it was.

You knew what you were buying and -- or I thought I
knew what I was buying, and there —- it was like a
price tag on it. That was the price.

Q. Okay. And would you agree with me that you
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have no way of knowing the difference in value of your
property by the things that were given verses the
thingé that you think were supposéd to be fhere?

AT Well, I think there's many ways to calculate
it, so I don't think.there's a way to know for sure.
But‘when I gave the figure that I did, of $50,000, I
think that I'm being conservative on thét. I'm being
immensely faif.

Q- So. you are saying yoﬁ'wouldn't héve bought in

I'On if you had known that things were going to be the

way they are?

A. I don't know;,but I can tell you that I'On was
unique. I think even yoﬁ described it yesterday, you
said it was new and different, and that's right. And
one of the things thét was new and différent about it,
is that -- the water, the créek, the dock, it was open
to everyone. It wasn't restrictive. It wasn't gated
and closed off with signs’ saying "do not enter", it was
different and that's_&hat I bought.-

0. Right. In the Impact Assessment, in fact,
thaﬁ you hentioned, says over 75 percent of the marsh
front and waterfront is going to be accessible; 1s that
right?

A. It does, and it says there will be no private

docks.
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Q. Right. They compare them to'individual docks;
isn't that right? 'It said we are going to have

community docks, . not individual docks?

A. It says there will be no private docks.
Q. We can get into that later, but let me —-- I
don't want to be on this forever -- but just to make it

clear, do you dispute that you have testified that you
have no way of knowing the difference in the property
vs. —— of what you contend was supposed to be conveyed

vs. what was conveyed?

A. It's difficult to prove. There are many,
many, many properties out there. It's difficult to
prove the dollar amount of that. I tried to be Very

fai:; and, in fact, very conservative.

Q.  Well, it's ﬁearly half the price that you said
you would have paid for your lot, right?

A. No.

Q. I'm sorry. How much did you pay for your'lot?

A. $159,000. | |

Q. I'm sorry, you're right. I'm bad at math. I
thought it was $115,000.

A. Oh, I'm sorry..

Q. $159, 000, so a third less?

A, Yes.

Q. I'm going through my notes on a different
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issue, so I'm going to jump out of order a little bit.

But you were talking about your interest in the I'On
Communiﬁy early on; is that right?

A. Right.

Q. Now you, in fact, did oppose the initial plan
for I'On; islthat right?

A.. I did.

Q. Okay. And Mr; Brock did?‘

A. He did as well. |

Q. And, 1in fact, he was active and orgahized a
group and was passing outs fliers and that type of
thing? ,

A. There weré a lot of people whovoppdsed the
original.I'On plan, and it did not pass.

Q.' Right. And Mr. Brock continued to oppose it

too, is that right, afterwards?

A. No. After -- you mean with the second plan?
Q. Yes.

A. Eventually there was a second plan brought and
Q. Right.

A. —-— I think he did. I don't really remember.

Q. Put up Defendant's 129. Ms. Adkins, this 1is
the Board of Trustees for the Assembly's minutes of

October 24, 2007; do you see those in front of you?
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A. Yes.

Q. Okay. I want to look at a few things with
you. Well, first of all, let's ;ook at page two at the
bottom, please. This'starts with Ward Mundy. Now,
Ward Muﬁdy was worried, if yéu see here, was he>not;

about the docks being open to the public?

A. Could I read.this just for a second --
0. Sure. Please.
A. Because I'm not familiar with it.

Q. Yeah, please.

(Pause.)
A. Okay.
Q. ‘And my only point is, there are a lot of views
in I'On, to open it, close it, make it privéte -— 1in

fact, there-are signs up now blocking people off from
the docks and the -- and the Marshwalk and everything
else, unless you are an I1'On resident; is that right?

A. No. There's nothing that blocks you off from

the Marshwalk. If you're not an I'On resident, it
doesn't matter. You can -- you can walk into the
neighborhood, drive your car, park it -- anybody can

use the ‘Marshwalk, .and a lot of people do.
Q. What about the area around Eastlake and the
dock, that blocks people off -- or the signs, at least,

say not to come on?
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A. I don't know of any sign that says don't come
on.
Q. This is a long version of minutes, but I'd

like to turn to page 18, please. Now, what I want to
address with you, 1is you mentioned that you didn't
really know anythlng about the easement until the sale
was coming up. Please look at the bottom, hlghllghted
A. Right. And let me clarify, I didn't say I
dida‘t know anything about the‘easement, I hadAheard

that there could be one. There is one. I said, I

don't think I actually saw it until then.

0. Okay. Well, this is a boating committee that

you are on; 1is that fair?

A. Yes.

Q. See Ms. Adkins' name -- can you highlight that
-= ekay. Yoﬁ are on the boating committee for the
Board?

A.. Right.

Q. Let's look at the top, please, Lea Ann, where
it says "Boating Committee Charter Purposes-and
Respon51blllt1es , if you can highlight that. Let's
look down at this side -- "committee 1is responsible for
advising the Board on voting related matters; including
the community boat ramp, the community docks" -- plural

-— "pboat trailer parking enforcement" et cetera, and
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"utilization and interpretation of the easement between
the I'On Assembly and the I'On Company and its

organizations like I'On; do you see that?

A. I do.
Q. Is it fair to say you were aware of that
agreement —-- at least as of October 20077

A. Well, I have to tell you how I came to be a

member of the I'On Boating Committee. And at the time

I did, I had not seen this charter. As far as I'know,
I don't know if it has met -- but there were, again,

gquestions sufrounding this possible sale of the Creek
Club and the boating facilities.

And on the message board, online,»theré were
lots of people saying, you know, we are concerned about
this, we are boaters -- i didn't own a boét at that
time; I still don't. But there were people who did own
boats, mostly guys, 1if you look at that membership, and
they said we need to get together. We need to get
together and meet, but aimost to a person -- their
wives wouldn't let the group meet at their house,.you
know, my wifé says the house is a mess;— We are
undergoing remodéling, what have you.

And so I said, look, you can meet at my house.
I've got a big house. Yoﬁ are welcome to come here.

And so that's what they did. And I think I became a
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member of the Boating Committee because I hosted the
meeting, which is fine, you know. I'm a member of the
committee. There's no question aboutlit. But I didn't
even own a boat at the time.

As far as looking at the charter, I'm not sure
that that was even known at the time we started the
meeting. I never atténded further meetings. But that
said, at some point I did become aware of the easement,
and at some point, I saw the easement.

Q. I'm just trying to find when, Ms. Adkins --
would yoﬁ agree that by this time, you had become aware
of it or not? “

A. Well, iet's say that Ivhad for convenience
sake. Okay.

Q. You're saying you don'ﬁ know whether you knew
about it?

A. I don't, but I can't pinpoint a date.

Q. Let's look at Defendant's Exhibit 54, I
believe it is please —-- I'm sorry. Okay. Ms. Adkins,
this‘is your puréhase'cpntract; is that right?

A. Yes.

Q. Let's look at page five, please, Lee Ann --
when I say Lea Ann like that, I méan her.

A. I'm getfing used to it.

Q. Okay. The paragraph here with the long list,
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please. Do you see here that this indicates that the
property you are buying is exempt from the Interstate
Land Sales Act?

‘A. Yes, I do.

Q. Okay. And you are telling us that you got
this Property Report when you purchased, and it was for
the interstate Land Sales Act; is that right?

A. It was. I wasn't aware at the time that I got
the Propertvaeport of -- that it had énything to do
with the Interstate Land Sales Full Disclosure Act,
Title 15. I've learned a lot since this whole thing
started."And I'Qe since learned what the Interstate

Land Sales Full Disclésure Act is, and that the

‘Property Report is required by that Act. I look at

this here, and it says that this transaction is exempt

from the Interstate Land Sales Full Disclosure Act, but

it doesn't mention that that's really the Property

Report.
Q. Okay.
A. So I didn't understand.

Q. Okay. When you were looking at a Property

~Report, did the fact that it applies to phase II -- you

know, it had lots listed, it applied to I, II and a
little bit of III?

A. Right.
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Q. And you wére buying in phasé V; is that right?

‘A. That's. right.

Q. Did that cause you any concern when you looked
at it, that maybe it shouldn't apply?

A. Not really. I -- because there is only one
I'On. And so the same representations made about the

recreational facilities for the people buying in phase

I and. phase II, apply to me. I'm buying'in the same

neighbofhood they were. So it looked to me like, well,
somébody needs to update this report, but I didn't
doubt that the facts in it weren't true and accurate.

Q. You didn't ask anybody if there were an
updated version?

A. No, I didn't.

Q. Lea Ann, please look at. the bottom paragraph
9. Okéy. And you are familiar with this now, aren't .
you, Ms. Adkins, the inspection and no reliance that
you initialed at the bottom?

A. Right.

Q. Okay. And I won't belabor it, but let's look
at paragraph 10 that follows it. Similarly, you are
aware, at least ﬁow; that this‘says you are not relying
on anything other. . than what's in this'document and what
you are buying; is that right?

A. Well, it goes on to say that you are only
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relying . on this document -- you can only rely on what's
in this except as specifically set forth in this
agreement or any addendums, exhibits or attachments.
And I had received information from the I‘Qn Realty
Agent, which I believed to be like another exhibit --
certainly official,.it was coming from someone
representing the I'On Company, and so I believed the

Property Report cQuld certainly be considered a

representation.

Q. Okay. And without having to go through each
pége, do you recall that there ére an addendum and
exhibits to the actual purchase agreement?

A. It could be, I don't really recall, but I'll
accept that there are.

Q. Okay. The jury will have them. Now, i
believe you told me -- at least one of those
paragraphs, you don't'really recall that -- recall
reading when you were buyiné your property?

A. Which one is that?

Q; Well, I'1ll go back and look, but the point
was, you didn't look through every dgtail in the
contract necessarily? You admitted your atténtion was
called to it by initials, but you are not sure that you
read that? |

A. If I was asked to read and initial something, .
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I'm sure that I at least read through it. Did I sit

down and study and memorize it, no. But I certainly

paid attention to the parts I was supposed to initial.
Q.. Okay. Well, Ms. Adkins, you don't have a

receipt -=- a report receipt like these others we've

seen for the 1998 Property Report, do you?

" A. I do have -- in the back of my Property‘Réport
is a -—— it's not -- it's a signed -- I remember Vince
Gréham's signature is on it, I think it mentions a
receipt on it. I don't have a réceipt thatvshows that
i'got it, because I don't think I would have that:
receipt.

Q. Okay.
A, If that's what you are talking about.
Q. Weli, isn't it true, Ms. Adkins, that'you

don't recall specifically reading the 1998 Property

"Report?

A, I do remember reading it. .I remember looking
through it. " I'm not going to say that‘I read ébout
every single part of it whe;e it talks about the
utilities énd things of that sort, I don't know that I

did. But I read the parts that were, I guess,

especially interesting to me at the time. ‘And the

recreational facilities, I guess, it's human nature,

you want to turn to the part -- you want to turn and
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read the good part. That's what I was excited about.
MR. DUFFY: Bear with mé one second, please.
(Pause.) |
MR. DUFFY: Do I have permiSsion to get the
transcfipt -—- do I have permission to -open, Your Hohér?

THE COURT: You may.

Q. I tell you what, I'll come back to it and

we'll be very clear about what the testimony was.

A. Okavy.

Q. Let's look at Defendant's Exhibit 33, please.
Ms. Adkins, ‘hopefully, you have a hérd copy. These are
minutes of the Board of Zoning Appeals meeting February
23, 2009; is that righﬁ?

A. That's right.

- Q. Okay. At the back of page two, again, your
address - is that right, you were present and.made
comments?

A. Yes, I did.

Q. ‘Okay. And yoﬁ were saying that this facility
is not used as a neighborhood clubhouse; is that right?

A. That's right. And the baékground on that 'is
that it references Mr. Ford's letter. Joel Ford was
the. zoning adminiétrator for the Town of Mount Pleasant
and Catherine Templeton is -- a citizen of I'On had

asked him for his opinion on whether or not the
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operation of the Creek Club, at that time, was a
commercial use because it was being rented out
frequently as a wedding venue. And over time, it's use

as our neighborhood clubhouse, had shifted into more of
a use as a commercial operation like a wedding
business. And weFWere having very‘féw neighborhood
clubhouse type functions there, and so that's what this
was about.

_And when I say that it is not beihg used as a
neighborhood clubhouse, what I mean is it isn't
functioning like that anymore.

Q. Okay. And, in fact, you had —-— you go on to
talk about the 2007 HOA minutes, you talk about the
lack of a community center ;— let's look at the next
page,—; continue the paragraph. Do you see thaf
reference, beginning in 2007, Chad Besenfelder
indicated they would be workiné on a community center

and could purchase the Creek Club fof the use of 1it; is

that right?

A. Right.

Q. Okay. Now, were you aware of that or was that
just your review of the minutes?

A. Well, that is my review of the minutes, and
since I'm tﬂe one, you know, presenting thié} I'm aware

of it.
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Q. I'm sorry. At the time, in 2007, were you
aware of the proposed sale to the homeowners
association of the Creek Club?

A. I don't know if I was present at that meeting,
but I would periodically review minutes of the
meetings, so I probably -- at some point; shortly after
that, would have learned of it.

Q. _Okay. Weli; sometime in 200%, you were aware

that the“I;On Club or Group was working towards.the
néighborhood community center, and one of those options
was going to be to sale CV-6 to the Aséembly; is that
right?

A. That's right. I might add no one ever bought
the Creek Club from them. There's nothing to prevent
anyone from offering up something for sale. No one |
took them up on their offe;.

Also, the very issue that we're at this meeting -
BOZA meetihg about, which-}s the commercial use of
Creek.Club, it's become a real cémmercial use at this
point. It's a busineés. I meén, the Creek Club -- the
Creek Club is no longér just a building, it's a
business.

Q. Okay. Well, let's get to the reel point of my
question, which is you know they haven't sold it to

anyone else, but you know when they're offering to sell .
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it to you, they're not giving it to you; 1is that a fair

statement?

A. Like I said at that point, it wasn'tljust a
building any more. It wasn't just a clubhouse. It was
a bﬁsineés, and they were offering to sell that
business. But like I said, the HOA never took them up
on it. Thgy never -- |

Q. Okéy, In 2007, when you learned of this, did
iﬁ not éive you an indication that they weren't going
to give i1t free and clear, free of‘charge, CV-6 to the
Assembly?

A. No.  I believed that's exactly what they would
do, but they were ﬁrying to .get something for it. 'Ihey
werertrying to work a deal. And I think we learned
that from Tom Graham's teétimony, they were trying to
attach something to it. But I believed that eventually
they would convey it to us. I &id not think we would
ever buy_it from them. 'And what I never dreamed was

that they would sell it out from under us-to someone

else.

Q. Ms. Adkins, turn to page 25, please, of your
deposition. Tell me when you're there, please.

A. Okay. |

Q. Do you recall being deposed at my office on

Wednesday, April 11, 20122
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A. Yes.

Q. And being sworn to tell the truth then?

A. Yes.

_Q. Okay. All right. I'm going look af my
question, starting on line 11, and I want you to read
your answer when I'm finished, pleése.

"Okay. i'want to knbw, I understand you believe
you likely would have reviewed it"‘—— feferring to the
'98 Property Report -- "do you specifically recéll
reviewing this '98 Property Report?" And your answer
was?

A. "No". And let me explain that answer ——iand
maybe I misunderstood you today. I do not remember the
poiﬁt in time at which I sat down and opened the
Pfoperty Report and read it. I do not remember doing
that, but T know‘that I looked through it. I remember
what I saw. I remember the representations there. But
I don't remember when I sat down and looked at it.

Q. Ms. Adkins, you just told me about the
recreatiohal facility jumping out at you and being so
imbor£ant. |

A. Righ;! That's what I read in it and how I
came fo understand it, but I don't remember‘sitting
down.and reading it. And somehow -— do I specifically

recall reviewing this -- no, I don't. I don't know
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where I was, I aon‘t know when it was, but I do
remember that I did it.
Q. So you don't know if it was before you
purchased the property?
A. Yes, iﬁ certainly was before I purchased my

préperty, and I'll tell yéu why: There's huge letters
on‘the front of this thing that safs "don't sign
anything.uﬁtil'youive read this". " And I gﬁess that
toid me it was imboftanéffhatbl read it before-Iméiéned
anything. —

Q. Right, whiéh —— I would have thought you would
have recalled reading it because‘of those important
letters'if that's what happened.

ﬁ. Well, let me be clear: "I read the Property -
Repbrt; I reviewed the Pfoperty Report. I may not
have read every word about it, but I don't remember
when and where I sat down and réad-the Property Report.
Well, in faét, Brian, right here‘above it, on line
three, I'said, "I dén't recall sitting down and where I
was sitting and the time of day and everything, but I
know I re&ieWed it".

Q. Right. And that'é what I say, I.understand
you think you would have -- do you recall doing it and

your answer was?

A. No}'I don't recall doing it.
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Q. Let's look at Defendant's Exhibit -- Ms.
Adkins, I'm going to hand you what's been marked as
Defendant's Exhibit 174. Do you see at the top that

these are minutes.of the I'On Assembly meeting, October

24, 20077
A. Right.
Q.‘ Do you see a few paragraphs down, that it

talks about you advising'the Board of Trustees of

something?

A. Yes. Do you want me to read it?

Q. No. I just want to be -- I want to understand
you -- would it be your understanding that.you attended
the -- the meeting that's.reflected in.the minutes,
March 27 --

A. Yes.

'MR. DUFFY: Your Honor, I move to enter 174 into
evidence. |

MR. EVANS: ©No objection, Your Honor.

THE COURT: Defendant's 174 is admitted without
objection.)

(Defendant's Exhibit No. 174 admitted into

evidence.) |

BY MR. DUFFY:

Q. Turn to page three, please, and put it up.

Okay. Highlight the top portion, please, the top
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paragraph. The -- March 22, 2007, they are addressing
planned development amendment. Now, step back with me

for a little bit, this planned development amendment
relates to developing phase XI; is that your
understanding?

A. Well, you might want to give me a second to

read this because I don't know -- there have been a lot

of potential'amendments.

_Q.‘ Well, my real focus -- I‘ll'let ybu read it.
(Pause.)

A. Okay. I~§eé that there is a planned
development amendment apparently in the works. I don't
know what that amendment is. I don't recall what it
was exactly. |

Q. Okay. But do you see that Ward Mundy had put
things up on-a suggestidn box?

A. Yes.

Q. Is that something that Ward would do and
people would respond by e-mail to his suggestions?

A. Yeah. I don't think that he routinely did it,
but I do remember he did it oﬁ this Qccasion.

Q. Okay. Now, going back to the planned
development amendments - you can‘pdt that down —-
thank you,-ma'am. Ih Septémbe; 2007, do you recall -

I believe we saw a reference to it earlier -- but there
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was a proposal for phase XI planned unit development,
and part of it was goingbto be solving the community
neighborhood clubhouse iséue that was going to involve
the sale of CV-6 to the Assembly; is that fair?

A. I think that was -- yeah, that was the
proposal. |

Q. Okay. And I think that's what we were talking
about earlier whén you said you weren't_sure‘——.but
Ward Mundy, for example, then circulated an e-mail for
the suggestion box -- I'll hand you a Ccopy .

(Pause.)

Q. Ms. Adkiﬁs, my question is: Mr. Mundy, at the
time this was going on, there was a lot of controversy
of, hey, do we want to allow or partiéipate in
supporting the new development; do we want to get the
Creek Club and docks as a part of it; do we want to
purchase the Creek Club énd —; do you see here he wrote
a series of 'questions for the suggestioﬁ box; is that
right?

| A. I don't —- I don'f think you gave me that.

Q. I didn't. I gave it to your lawyer. I'm
sorry. -Okay. Well, we talked about the fact that Mr.
Mundy would do this suggestion box, and you recall this
neighborhpod discussion during this time when there was

an offer-in, I believe, August to the Assembly to.




10
11
12

13

14

15
16
17
18
19
20
21
22
23
24

25

RECORD ON APPEAL 918
: 482

L. ADKINS —-- CROSS BY MR. DUFFY

purchase CV-6 as a part of the phase XI proposal; 1is
that right? |

A. I vaguely remember that, but yeah.

Q. ‘Well, do you remember that -- pért of that was
going to be donations from the I'On Company to certain
organizations within the neighbor?

 A. Right, uh-huh.

Q... And that was going to include the I'On

Assembly, money was going to come back to the Assembly;

isn't that right?

A. Right.

Q. Okay. And theﬁ that would essentially be able
to deffay the purchase price for CV-6, whiqh was listed
as $700,000; is that a fair representation?

A. CV-6 was listed as $700,0007?

Q. Was represented as -- a part of the deal wés
to purchase CV-6 for $700,0007? /

A. Right. As I remember the deal, they -— the
I'0On Company_waSlgoing to — was asking for the HCA'S

support in their getting more lots that'théy could sell
in I'On. I think‘we covered it yesterday, that there's
a certain number of lots in I'On that were.approved by
the town,‘and they wahted more. And éo they wanted the
Assembly's support, maybe in as much éé applying for

it, but I'm not certain of that. But they wanted our




10
11
12

13
14
15
16
17
18
19

" 20

21

22

23

24

25

RECORD ON APPEAL 919
183

L. ADKINS -- CROSS BY MR. DUFFY

affirmative support in their getting these additional
lots. And then in exchange for our support, they would
give us money. And with that very amount of money, we
could turn around and give it to them, and we would get
the Creek Club which is kind of 1like giving us the
Creek Club, but tying strings to it.

Q. Okay. ;Ms. Adkins, I'm going to hand you what
I handed to your lawyer a second ago, SO you'il see the
questions Mr. Mundy was raising.

A. Okay.

Q. Okay. Ms. Adkins, Defendant's Exhibit 180,
I'm going to hand you. ©Now, we talked about Mr.
Mundy's questions, going out and what -- the suggestion
box, and do you recognize that that's what that is; Mr.
Mundy's questions fof the suggestion box?

A. Righﬁ. I think that's what this is.

Q. Okay.

MR. DUFFY: I would like to mové into evidence
Defendant's 180.

MR. EVANS: No objection, Your Honor.

THE COURT: Defendant's 180 is admitted without
objection.

(Defendant's Exhibit No. 180 admitted into

"evidence.)
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BY MR. DUFFY:
Q. Read for me, please, Ms. Adkins, number five,

what's question number five?

A. You want me to read it out loud?

Q. Please.

A. The question is, "If we could purchase the
Creek Club, adjacent parking lot, docks, and boat ramp
for'$700,000 ftoﬁ the I'On.Company, should the Board do
ite?" |

Q. Okay. Mr. Mundy circulated this around the
neighborhood and collected suggestions?

A. Right. |

Q. I'm going to hand>you Defendant's Exhibit 173.
Is that an e-mail from YOup a response to this
suggestion box question?

A. It appears to.be.

Q! I mean, it has your e-mail address, right?

A. Yes, it does.

MR. DUFFY: I mové.Defendant's Exhibit 173 into
evidence.

MR. EVANS: No objection, Your .Honor.

THE COﬁRT: ‘Defendant's\Exhibit 173 1is admitted
withqut objection.

(Defendant's Exhibit No. 173 admitted into

evidence.)
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BY MR. DUFFY:
Q. Ma'am, please highlight paragraph five —-
answer number five and make that bigger. Okay.
"Should wé purchase.Creek Club for $700,0002" Your
answer, "Not without a lot more information". Now, you

don't say, hey, they should be giving it to us, do you?.
You don't say, they promised to give it to us, that
doesn't -- that's not what you said here, is it?

A. No. That's not what I say here.

Q. Okay. The next sentence, "I heard someone
jokingly say once, they should give it to us.w I
laughed, thinking that wasn't a serious considération.

After thinking about it, it began to sink in that

"perhaps they should in lieu of other mega donations to

various causes -- I'On Company for giving money away.

There is, I believe, big opposition to churches

receiving such large donations and these comments come

from church going individuals. Also, the school has
its own fund raising, the I'On Trust. Come on, I'm a
member. But I realize Vince gets a tax deduction for

all these huge donations as well, and probably takes a
loss on the sale of the Creek Club. A proposal more
people could get behind would involve mixing the
donations to the organizations and no money eXchange

for the Club. I think more residents would see", et
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cetera, et cetera; was that youf response?
A. That's my response.
Q. Thank you, Ms. Adkins.
A. And 1f I -- can I explain something about
this?
Q. Sure.
A. It goes back to what I said a féw minutes ago,

by this point in time,“the Creek Club is not just a
building anymore. It's not a neighborhood clubhéuse on
a park. It's a business. It's a wedding busiﬁeés and
that business still exists thefe today. It's worth a
lot. |

At this point in time, I think the developer was
making a lot of money on the Creek Club business, and I
did not think they were going to hand us a business
without strings attached, and that's exactly what they
tried to do.

Q. Ms. Adkiﬁs, you just testified earlier that

despite this offer, you Still thouglit they were going

to éive it to you?. S

“A. Oh, I.did. I_think in the end, once you
preseht'them with the information, you say, look, let's
review, you said this, YOu said that; here are the
documents. You can't sell it to someone else to

operate their business, and that's what they did.
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Q. So, it's'your testimony -that even at this
point, you still thought -- had no reason to believe

that they weren't giving it to the I'On Assembly?

A. You're right. I believed the best of them. I
was proved wrong. |

MR, DUFFYE Thank you, Ms. Adkins.

THE WITNESS: You*ré.welcome. |

THE COURT: Thank you. Redirect.

REDIRECT EXAMINATION BY MR. EVANS:
Q. Ms. Adkins, you've been in the courtroom all

week, correct?

A. Yes.

Q. Were you in the courtroom when Mr. Eble"
testified?

A. Yes.

Q. Did you hear Mr. Eble testify that he relied

on the Property Report?

"A. Yes.
.Q. I apologize -- Ms. Adkins, let me give you a-
different exhibit here. Let me hand you what's been

previously marked, stipulated as Plaintiff's Exhibit
150.

A. Uh-huh. '

0. And 150 is'an inch thick, something like that?

A. Right. Yes.
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Q. What are those?
A. These are purchaser receipts for the I'On
subdivision. It's signed receipts where people have

received the Property Report.

Q. Specifically, which Property»Repbrt, if you
look at the upper right hand bérner.

A. Most df fﬁem - éll of them are. the November.
3, 1998 Property Réport.

Q. Would you get‘Defeﬁdant's Exhibit 33 on the
screen please -- you discussed Defendant's Exhibit No.
33, which was the February 23, 2009, Board of Zoning
Appeal minutes witb Mr . Duffy, correct?

A. Right.

Q. iAwould draw your attention tb page 4 of 8,
thé middle of the page, the larger paragfaph there?

A. Right.. ' |

Q. Do you recall Dan Orvin being at the meeting?

A. ”Yes, I dé;

Q. Who‘is-Dan Orvin?

A. Well, Dan Ofﬁin is an attorney. He 1is
actually my closing attorney. And he also, at this
time, is repfesenting the I'On Creek Club and Tom
Graham; Well‘e— I'm sorry.. It says he's representing
the Creek Club, so the developer, the I'On Company.

Q. Did Mr. Orvin make any statements about the
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purpose of the Creek Club?

A. Yes, he did.

Q. "And what did he say?

A. He says -- would you like for me tb read this_
entire thing?

Q.  No. Tﬁank you.. In the interest of moving it

along, what specifically did Mr. Orvin say about what
the Creek Club was designed as and is at the timé of
this meeting?

A. That it's the neighborhood clubhouse.

Q. Lastly, Ms. Adkins; if you could, please grab
the deposition transcript in front of you.

A. Yes. My deposition.

Q; Your deposition transcript, is that it on the
rail there? And turn to page 10, please. Are you at
page 107 | |

A. Yes, I am.

Q. Line five, I'm going to ask you the question,
and 1f you wéuld piease tell‘me your answer. "Well,

when did you review this report first?"
A. And I said, "before I purchased my lot";
Q. What report were you discussing?-
A. The Property Report.
MR. EVANS: I don't have anything further for you,

Ms. Adkins. Thank you.
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THE COURT: Sure.
RECROSS EXAMINATION BY MR. DUFFY:
Q. ‘Plaintiff's -- do you have a hard copy of 150

in front of you, Ms. Adkins?

A. fn what -- is that the receipts?

Q. feah. ‘Do you have that?

A. This? |

Q. Yeah. Could you find yours for me? your
receipt of the 1998 Property Report?

A. Well, I don't think you want me go through it
and find mine. I think you want mé to say that it's
not .in here. |

Q. I believe that'sbaccurate. - If you accept
that, then I'll acéept your anéwer.

A, I am not responsible for what happened>to my

receipt after I signed it, but I had a Property Report.

It's signed by the developer. - That's all I can tell

.you.

Q. Well, you mentioned a receipt eaflier, that
you saw'a~receipt was on there. And now you're saying
that you did sign the receipt --

A. No. In the back, there are —-- I think there
is an extra receipt back there. I don't have my signed

receipt, but I don't think I would. I think it would
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have gone back to the I'On Company. That's the point.

Q. Right. And that's not in Exhibit 150, is it,
Ms. Adkins? |

A, Do you want me to go through it and see if
it's here? I'm goiﬁé to take your word that mine is
not in here.

Q.r I think that's fair.

A. Okay.

MR. DUFFY: Thank y@u.

THE COURT: Okay. I think Mr. Young was checking
on the status -- |

MR. YOUNG: Both ready, Your Honor.. And one is
going to be very short. The first one, she;s got
somewhere to be.

THE COURT: Okay. Ladieé and gentlemen, we have
two relatively short witnesses that we need to take out
of order. They would normally be presented in the
defendant's case, but because of travel and work
schedules, everyone has agreed to lef,them testify now.

My-question to you, do you want é gquick break
before we dQ these, or do you want to hear the one
short one, and then take a break. Do that one -- okay.
Get thé one lady that}s got'somewhere to be then. Yes,
and you may step down. I apologize for leaving you on

the stand,
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MR. DUFFY: Your Honor, the defendant's call Julie
O'Connor.

JULIE O'CONNOR, after having
begn,duly sworn, testified as follows;

THE CLERK: Please have a seat. Please state your
fﬁll name for the record, speélling your last‘name.

THE WiINESS: Julie O'Connor. 'O'é;o—n—n—o—r.

DIRECT EXAMINATION BY MR. DUFFY:

0. Good afternodﬁ, Ms. O'Connor.

A. Hello.

Q. Would you fell the jury, please, a little
bit -- tell us a little bit about your background;
where you live; what your occﬁbation is.

A. Sure. I live in I'On, Eastlake Road. And I
am an architectural designer. I design new homes,
historic conservation projects and renovation projects.

Q. Okay. Do you do busiﬁess for the I'On Company
or-ﬁhe'drahams?

A. No, I do not.

Q. Okay. Do you dé business with anyone in the
neighborhood of I'Qn? |

A. Yes, indeed. I've designed more fhan 20 homes
in the neighborhood, includiﬁg my own, and I have done
multiple renovation projects in the neighborhood as

well.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

RECORD ON APPEAL 929
493

J . O'"CONNOR -- DIRECT BY MR. DUFFY

Q. And when did you buy property to live in I'0On?

A. We bought our property in '98‘or early '99.
I'm not exactly sure. We started construction in 1999
and moved in, in May of 2000.

Q. Do you recall whether you received a Property
Report with your purchase?

A. No, I don't recall.

Q. You don't know one way or the other?

A. No, I don't. I'm sorry.

Q. All right. Well, what amenities -- when you
purchased, what amenities did you understand were going
to be in I'Onv?

A, I knew there was.going to be a pool and tennis

courts that would be a membership type scenario where

we would pay for membership. I knew that there would
be some parks. I didn't recall where they were
supposed to be. I knew there was going to be a soccer

field because my husband plays soccer and that was
pretty important to us, and I knew that there would.
be -- yeah, I think that's about it; lakes, of course,
there were lakes already there.

Q. Okay. And tell me was there —- was there a
Realtor working with the_I'Oanealty that was assigned
to your transaction?

A. Yes. Her name was Peggy Kaskie -- it's Peggy
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Orange now, but it was Peggy Kaskie at the time.

Q. Now, were you aware of any promises of
homeowner ownership of the docks at the Creek Club?

A.  No, I was noﬁ aware of anything like that.

Q. . Were you aware of any>promises'of homeowner
ownership of tbe Creek Club building?

A~ 'No. )

Q. Were you awqﬁe of any promises of homeowner
ownership of civic lot six?

A. No. I don"t even know what civic lot six is.

Q. The land -- the land where the Creek Club is.

A. Okay. ©No, I do not.

Q. What are your thoughts, generally, about the
amenities that have been provided to the homeowners
assoc?ation and homeowners_in I'0On?

A. I think it's a wonderful place to live. When

“my husband and I built -~ designed and built our house,

we didn't have any children yet, and now we have four
children. And we use everything there is to be used,
that the kias have nicknames for all the different |
parks basedAon what's in them, and we use the pool and
the tennis courts; and, of course, the soccer field.
And it's just an amazing place to live. I don't know
of any other place in and around Charleston that is

like that.
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Q. Have the expectations of any representations
that were made to you during your purchase, have those
been met?

A. Absolutely, and exceeded, far exceeded. When

we first built our house and bought the lot, there

weren't that many houses there. And it was sort of

just a dream on paper. ~And it has just turned into a
beautiful neighborhood, with tree lined streets énd a
great, great place to raise a family and live and get
to know people, and so I.would say far exceeded. I
really‘never expected it to be as good as it is.

Q. And you.understand there's litigation by
certain homeowners alleged —- on behaif of the

homeowners association against the I'On Company and the

I'On Group and those defendants?

A. Yes, I dé understand that.

Q. Do you support the claims against those
defendants?

A. I do nbt support the claims.

Q. Thank vyou.

THE COURT: Cross—-examination.

MR. LUCEY: May-it please the court?

CROSS EXAMINATION BY MR. LUCEY:
0. Is it Ms. O'Connor?

A. Yes.
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0. Justin Lucey, good to meet you.
A. Nice to meet you.

Q. We'll be qﬁick. As I understand it, both you

‘and Vince Graham have been involved in historic

?reservation type, renovation type issues on Nantucket

Island?

A. i did not know that Vince wés ipvolved in, but
Naﬁtucket is»where i moved here from and where I lived
right after graduate school, and I wérked for the
Historic‘DiStrict Commission there, and then Worked‘for
én architectural firm for a couple of years.

Q. And. this is not the first time the Grahams or

the I'0On Company‘has asked you to testify on their

behalf in a matter, is it?
"A. Yes, it 1is.

Q. You, in fact, testified on behalf-of their
application with the Town of Mount Pleasant to get 30
more lots ih phaée XI; did you not?

A; .You'ré right. I thought you were.talking
about céurt'prdceedings. That was a Planning

Commission meeting at the Town of Mount Pleasant.

Q. You supported that expansion, correct?’
A, Yes.
Q0. Which is natural, you're more or less in the

construction business, right?
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A. Sure.
Q. If there's\an expansion, you perhaps might

pick up a couple more of the clients in the new 40

lots?

A. I suppose that's true, but that's not why I
testified for them. And I -- "testify" seems like a
strong wcpd. I spoke at the_meeting.

Q. And the majority of the residents, the I'On
residents that spoke at the meeting, actually spoke
against that expansion,'corrept?

A. Well, I don't know what the percentages were,
but there were other people that spoke in favor as
well.

Q. And that HUD amendment which you spoke in
favor of, on behalf df the I'On. Company in 2011, was
denied by the Town of Mount'Pleasént, correct?

A. Yes.

MR. LUCEY: Thank you.

THE COURT: Any fedirect?

MR. DUFFY: No, ma'am. Thank you, Ms . O'Connor.

THE COURT: Ma'am, you may be excused.

THE WiTNESS: Thank you.

‘THE COURT: All right. Let's take about a 10
minute break. Ladies and gentlemen, please don't

discuss anything about the case. We'll take about a
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ten minute break and get set up for the next witness.
(WHEREUPON; the‘jury leaves the courtroom at
3:08 p.m.)
(WHEREUPON, a brief recess was taken.)
THE COURT: All right. Is eQerybody ready?
MR. LUCEY: Yes, Your Honor.
THE‘COURT: All right. Leﬁ;;‘bring in the jury.
(WHEREUPON, the jury énte;s‘the court;odm at
approximately 3:18 p;ﬁ.)
THE BAILIFF: The jury is all present and seated,
Ybur Honori |
HTHE COURT: Thank you, ma'am. And'thaﬁk you,

ladies and gentlemen. We are ready for the next

witness that will be taken out of order by Mr. Young.

MR. YOUNG: Your Honor, the defense calls»Stuarf
Whiteside.

THE COURT: All right. Come on up, Mr. Whiteside,
and we'll swear you in.

STUART WHITESIDE, after having
been duly sworn, ﬁestified as follows:

THE CLERK: Thank you, sir; Please have a seat.
Piease state your full name for the record, spelling
your last.

IHE WITNESS: Stuart D. Whiteside,

W-h-i-t-e-s-i-d-e.
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DIRECT EXAMINATION BY MR. YOUNG:
Q. Good morning -- or afternoon now, Mr .
Whiteside. Can you tell us a little bit, please, about

your -- what your job is?

A. We have a civil engineering, land planning,
laﬁdscape architectural firm in Mount Pleasant. We

typically design commercial projects, shoppiné centers,

that type of thing and residential subdivisions.

Q. And what's the name of your company?
A. Seamon Whiteside & Associates.
Q. And how long have you been involved with

Seamon.Whiteside?

A. l1985.

Q. All right. And are you a principal in that
coméany?

A. Yes, I am.

Q. And do yoﬁ hold any professional licenses or
anything like that from the Staﬁe of South Carolina?

A. I am a licensed, professional engineer in
South Carolina:

Q. And how long you been an engineer?

A. Since 1982.v | |

Q. . Allnright. And, generally, tell us a little
bit about what type of projects your company works on

and what sort of things:that Seamoh_Whiteside does?
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A. Typically master plan communities in Mount
Pleasant. Of course, we did the design for I'On.

We've done most of Dunes West, Brick Yard Plantation
Hamlin Plantatibn, and plus a'lét of smaller
subdivisions as well.

Q.- Okay. So are you familiar in your business

“with engineering plans and sort of the planning phases

for some of these big communities you just mentioned?
A Yes, I am.

Q. And is that something that you normally are

involved in as an ordinary part of your business?

A. Yes, it 1is.

Q. And I want to show you a~document that's been
previously admitted‘as Defendant's Exhibit No. 4 -- if
‘we could put that on the screen -- and ask if you

recognize that?

A. Yeah. Thié was some dock applications that
were doﬁe back when I'On was just getting developed for
some residential community docks.

Q. ‘Okay. And is that a document that was
prepared by your company?

A. Yes, 1t was.

Q. And is that the type of thing that you would
routinely do in some of these developments, including

I'On?
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A. It would be. If it's got any waterfront type
of property and dock access, we would.

Q. All right. And were you personally involved
in the I'On -- some of these kinds of drawings and
things —; or who in your company was, if it wash’t youé

A. Different project engineers and actually -some
of our land planners as well. We would prepare these
dééuments ﬁor submittal by NewKirk Environmental for
the actual permit.

Q. ©Okay. And so were you all working with
NewKirk when it came to getting the permit put before
the state and federal authorities? |

A. Yes,bwe were.

Q.  And tell us a little bit about.what NewKirk
is? Is that a company you've worked with before?

A. " Yes. Newkirk Environmental Consultants, they
do a loﬁ of dock permitting, wetlands permitting and
the like. And Qe've had a felationship with them for
20 or so‘years and we've —-- on: these types.of
submiﬁtals, we'd prepare the éocuments and they would"
make the'submitﬁals.

Q. Okay. And so would it be routine for your
company.tq_be preparing drawings to be submitted along
with NewKirk for dock applications?

A. Yes, that's correct.
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Q. And I want to show you Plaintiff's Exhibit No.
86, if wé could put that on the screen. Do you
recognize Plaintiff's Exhibit 86, and take your time to
review it 1if you'd like.

A. .Yeah,-that would have been the application
submitted -- or the cover letter to the application
submitﬁed by NewKirk.

| Q. All right. And then down thére\at_the bottom,
Lea Ann, 1if ?ou'could'blow it up -- 1is your company
shown as a CC copy recipient on that?

A. That's correct. freeman Milligan was-a
landscape afchitect wofking for us at that time..

0. Okay. And then the Plaintiff's Exhibit No.

86, it has a number of drawihgs if you'll flip through

a few pages -- you have to kind of turn it in the
binder. About 14 pages worth of drawings -- yes, Jjust
stop right there for a second, Lea Ann. Mr. Whiteside,

do you see a number of drawings there?.

A{‘ Yeg, i do.

Q. Okay. And if you'd flipvthrough.and
briefly -- are these the type of drawings that you were
just talking about, that tYpically are put in with dock
applications and so fdrth like Plaintiff's_Exhibit No.
867

A. That's correct.
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Q. All right. And if you would turn specifically

to sheet number four of 14 -- there it is right there.

" That type of drawing there, is this the type of drawing

that your company would use in submitting dock
applications in sort of the normal plann;ng process
that yoﬁr company was involved in?

A. Yes, it'is.

Q. If we could blow up that middle pért of it,
Lea Ann. You see there oﬁ that drawing where it says
"Creek Club HOA"? |

A. Yes, I dq.

Q. What does that normaliy stand for in your
experience .—— in your businéss?

A. HOA is typically homeowners association.

Q. All right. And the féct that it says "HOA" on
the drawing»like this one, does that have any
particular significance?

MR. LUCEY: OCbjection, foundation, Your Honor.‘
The witness has stated that he didn't actually handlé
this matter.

THE COURT: Sustained.

BY MR. YOUNG:

Q. Mr. Whiteside, your company handled this

matter; is that correct?

A. _ That's correct.
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Q. And is Mr. Milligan still with your company?

A. No, he's not.

Q0. And whét was his role at the time that these
documents were prepared?

A, He was the land plannerithat was working on
the applications for the dock permits;

Q. All right. And would he have been preparing

"documents like-this in the ordinary'course of his

business?

A. ‘Yes.

Q; And in the ordinary course of business at
Seamon Whiteside, is this the type of doc&ment that
y'all would normally uée and normaily'see when you are
making dock applications?

A. Yes; it is.

Q. And, in fact, is this particular document one
that you used and'éubmitted to both the South Caroclina
appropriate permitting agency and the Army Corps of
Engineers?

. A. Right. We prepared the documents for
NewKirk's submittal, that's éorrect.

Q. Okay. And.you actually prepared ;— or your
company prepared this document; 1is that cofrect?

A. .Yes.

Q. And I'd ask again, Mr. Whiteside, do you know




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

RECORD ON APPEAL 941

505
S . WHITESIDE - - DIRECT B‘Y MR . YOUNG

why -- or the particular significance of that
designation "HOA" --

MR. LUCEY: Objection. Foundation.'

THE COURT: Overruled.

BY MR. YOUNG:

Q. Does that have any particular significance'on
this document your company‘pfepared?

A. You've —-- you kind of have to tracé it back to

the beginning itself. Typically when you do a
subdivision development, .you start with a sketch plan,
and that lays out the lay of the lots to be subdivided,
the roads, that type of thing. Then you do the
preliminary plat. At that those times, when any
properties that wé don't have in lots or in ‘roadways,
we typically just designate it‘as HOA, just to have a
place order for what that property would be.

7 Q. Okay. And is that, in fact, what happened on
this drawing here, that we've blown up as sheet four of
14 on the NewKirk submittal?

MR. LUCEY: Objection;. Foundation.

MR. YOUNG: He testified %hat he prepared it, Your
Honor -- his company prépared this document as part of
official application.

MR. LUCEY: It's ——

THE COURT: Okay. Sustained. Rephrase the
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guestion.

BY MR. YOUNG:

Q. Mr. Whiteside, your company normally
designates HOA and puts a placeholder in the way you
described in its normal course of business?

A. Yes, we do.

Q. Is that; in fact, what happened on this
drahing here, that we've blown up‘sheet'four of 14 that
your company prepared? | |

MR. LUCEY: Objection, foundation contrary to the
court's recent rﬁlihg.

THE COURf: Overruled. I think I said if he
knows.

BY MR. YOUNG:

Q0. Yes, sir.

A. Thatks our typical, normal course of business
at that particular time on a project, we designate it
as HOA." |

MR. YOUNG: Thénk you. I don't have any further
guestions.

THE COURT: So is the answer "no", he doesn't
pefsonally know as to this particular file?

BY MR. YbUNG: |

0. Mr. Whiteside, do you know, as to this

particular drawing, why HOA was put on;ihere?
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A. A particular reason, no.

Q. Okay. Thank you.

THE COURT: You're welcome. Cross—examination.

CROSS EXAMINATION BY MR. LUCEY:

Q. Let me hand you what has been marked for
purposes §f.identification only as Plaintiff's Exhibit
228 f~‘let me show it to coﬁnsel real quiék. “And I'm
going to stand right on your side, because I only have
one.. It's a huge document, plan, and I only have one
to work with. = But when we talk, we need to look
towards the court reporter and make sure she can hear
us. This is a Seamon Whiteside plan prepared by your
firm, correct?

A. That's correct.

Q. And we see here the date of this plan is May
5, 1999, correct? |

A. Correct.

Q. And if we look up here at the top, you
recognize this portion of the plan to be the same
parcel you just looked at, Exhibit 86,'the dock permit,

correct?

A Correct.
Q. And as you said, this is your company's plan,
right?

.A. That's correct.
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MR. LUCEY: I move Plaintiff's Exhibit 228 into
evidence. |

MR. YOUNG: Yeah, I'd just like to get a copy, but
I have no objection, just be able to look at it.

'THE,COGRf: Show him the copy, please; 228 is

admitted without dbjectionf
kPlaintiff's Exhibit No. 228 admitted into
evidence.)
BY MR. LUCEY:
Q. Now, let's look at two twenty -- well, let's
finish looking at this one first.
THE COURT: You all take a ﬁinute ahdﬁlook at
thosé if you need to.
(Pause.)
MR. YQUNG: Thank ybu.

‘BY MR. LUCEY:

Q. Exhibit 22é and --— and I'm going to read some
stuff to the'jury, because we can't get it up on the
screen, I don't think, too easily.. But it sﬁows this
parcel up here at the end, on.Hobcaw Creek, that we
were-jﬁst looking at in Exhibit 86, correct?

A. Correct.
Q. 'And it's labeled Creek Club, cérrect?
A, That's correct.

0. And it almost -- it appears as though inside
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of this box is a different label, right?
A. Yes. It says "proposed clubhoﬁse".
Q. Well, there's a blow up over here, I see you
looking at. Thank yoﬁ. So, the box -- the building

your company is calling a proposed clubhouse, correct?

A. That's correct.

Q. And we see over here, this is a stamped
document by your firm, éorrect? |

A. That is correct.

Q. And you all get final -- you get client
approval of plahs befo;e you finalize them, correct?

A. Typically, we do.

Q. That would be the typical practice._ So
typically the client would have apprbved this blan and
you stamped it, and then you have what's called a
stamped plan, correct?

A. That's correct.

'Q. A stamped plan that can be legally used in
this state, correct?

A. Cprrect.

Q. And in this stamped plan that your client
typically would have approved before you sealed it, the
building was called a clubhouse and the lot around the
building is labeled Creek Club, is that correct?

A. That's correct.




10

11

12

13

14

15

16
17
18
19
20
21

22

23

24

25

RECORD ON APPEAL 946
‘ 510

S. WHITESIDE -- CROSS BY MR. LUCEY

Q. 'And, actually, it shows a slightly different
dock configuration than what we saw in Plaintiff's
Exhibit 86, correct?

A. I'd have to look -- it may be different.

‘These could be different dates.

o Q. In fact, the blow_up, the enlargement that you
were iooking at, 1is called "Alternative Dock
Arrangemeht fof Creek Club", right?

A. That's correct.
Q. And if we:study it, we would see thaﬁ the left
hand dock, tﬁe bigger dock in the alternate, has two

wings so-to-speak, and the main plan has one wing,

‘right?
A. Right.
Q. So you'fé presenting alternate plans'for’the

docks, correct?

A. That's correct.
Q. But the remainder of the drawing of these

two -- of the —-—- of the parcel, the real estate parcel
on Hobcaw Creek, 1s identical, correct?

.A. ‘They do loék the same.

Q. And bofh are labeled, as the proposed
structure on that parcel, as the proposed clubhouse,
correct? -

A. Correct.
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Q. And, again, just‘to put this into our
chronology for the jury, this plan is dated 5 May 1999,
correct?

A. That's correct.

Q. And if we iook tlosely on both copies of that
parcél,_both alternate of fhat barcel, we'll see HOA
area number one, corrépﬁ?

A. Yes, that's correct.

Q. That's not like just throwing an HOA on a

miscellaneous parcel, this parcel got labeled with its

Oown number, correct?

A. It does have a humber.

Q. And as you.mentioﬁed earlier, HOA stands for
homeowners association, correct?

A. That's corréct.

Q. And what's been marked for identification
purposes only, is Plaintiff's Exhibit 229, now that you

you've pointed out that this -- this alternate up here,

.does this appear to be the same‘thind as we already

have'up here?

A. It does.

Q. I can skip it. Sir; I'm showing you
Plaintiff's Exhibit 230, which is another drawing that
appears to be prepared by your firm. If you could look

at it and confirm that for us.
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A. That is prepared by-our company.

Q. Seamon Whiteside?

A. Yes.

Q; And I see some stamps on 1it, correct?

A. Cor;ect. |

Q. _So, again, this is-a final docuﬁent, correct?
A. fhat's correct.

Q. Which is your_typicai.practicé would have been
reviewed by the client,before you finalized it,
correct?

A. That is submitted for-their review. I;m not
sure how much they would revieﬁ on it. These are
drawings that would be submitted for éefmitting with
the town. And this is actually a sewer plan that would
have been going to fhe Mt. Pleasant Waterworks.

Q. A sewer plan, Plaintiff's Exhibit 230 is a
sewer plan?

A. It's a -- yes, a sewer plan and profile;

Q. And do we héve a date on here, sir? We have
revisions détes, don't we?

A. Yes. Revised March 4, 1999.

Q. Okay. So several months.befdfe the exhibit we
just looked at?

| A. Correct.

MR. LUCEY: And plaintiff would move Exhibit 230 -
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into evidence.
MR. YOUNG: No objection.
THE COURT: 230 is admitted without objection.

(Plaintiff's Exhibit No. 230 admitted into

" evidence.)

BY MR. LUCEY:

Qf And if we go to the toﬁ left of this plan,
sir,'wé again find the HOA area number one, correct?

A. That's correct.

Q. So, it's not only dh the civil drawings and

the boat drawings that we just saw, but it's on the --

what did you call it -- the sewer drawing?
A. That's correct.
Q. So, 1t doesn't look —-- oh, over here, we see.

HOA number three, correct?

A. Thgt's correct.

Q. So it doesn't appear as though that's just.a
random HOA lébeling, correct?

A. I don't recall where the numbers came from at
that time. -

Q. You typically prepare your plans based on —--
at least, in part, upon information supplied by your'
client, correct?

A. Correct.

Q. And your client was the I'On Company, correct?
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A. That‘s‘correct.

Q. Now, would your —-- you mentioned the revisions
here -- either you did or I did -- are you ablg to tell
us what.was reviséd_by the number revision?

A, Xeah. The ériginai dateé on the plans were

back in October of '98, and that was thé original plan
in March”;99. . We just reviséd some of the elevations
at fhe’top of the manholes.

Q. dkayi'.What month iﬁ '987?

A. October of '98.

Q. So the plans start in October of '98, and in
March of '99, you revised some manholes, isAthat

correct?

A. That's correct.

Q. The elevation of the manholes,.correct?

A. Correct. |

0. And that -- according to your note, that was

“the only. thing ybur firm revised on this plan,

Plaintiff's Exhibit 230, correct?

A, Tﬁat‘s correct.

Q. So we know that bbth in late 1998 and in March
of 1999, the I'Qn plans reflécted that this piece of
property? at ﬁhe very left hand corner of 230, the same
piece of prbperty that was in ?laintiff's Exhibit 86,

was labeled HOA number one, correct?
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Honor.

A. That's correct.

Q. For at least a four or five monﬁh period while
y'all were doing your final;plans, correct?

A. Correct.

MR. LUCEY: That you,.sir. . Nothing further, Your

.THE éOURT: Okay. Any redirect?

MR. YOUNG: Just briefly.

REDIRECT EXAMINATION BY MR. YOUNG:

Q. Mr. Whiteside, when you're doing up these
kinds bf plans like you've.just been over, would it be
nocrmal for them to change over time?

A. Yes, they would.

Q. Okay. And, for example, would you move things
around and adjust things based on what the permitting
agencies might require?

A. Correct,‘we'would.

0. Or what the owner might have changes to it;,
correct?

A. Yeahi They typically‘—— they evolve over timé
and changes are made.

Q. And ié that typical and common, in your
practice and experience, that these typés‘of plans are
used for planning?

A. Yes.
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MR. YOUNG: "No further gquestions, Your Honor.

THE COURT: Okay. Anything further?

MR. LUCEY: Nothing furthef, Your Honor.

THE COURT: All right, sir. You may step down and
be excused. Okay. Wévare back in the‘regular order of
witnesées_now. I know there is a deposition,that we'

were

call

Your

come

been

- THE COURT:

going to piay,-but is fhere another witnes; we can
as well?

MR. LUCEY: We were going to dall a>witness first,
Honor, with'the court'é permiésion.

THE COURT: Well, call ydur next witness please..

MS. LYNN: The plaintiffs call Brad Walbeck.

21l right. Mr. Walbeck, if you'll

on up, we'll swear you in.
BRADLEY J. WALBECK, after having
duly sworn, testified as follows:

THE CLERK: Thank you, sir. Please have a seat.

Please state your full name for the record, spelling

your

lést.

THE WITNESS: Bradley J. Walbeck, W-a-l-b-e-c-k.

- DIRECT EXAMINATION BY MS. LYNN:

Q. Brad, I'm going to ask you a little bit first

about your background. Would you please tell the jury

a little bit more about yourself,

from?

such as where you're
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A. Sure. I grew up in a small town about 50
miles east of Pittsburgh. I went to high school,
graduated iﬁ '89.

THE COURT: Stop real quick. I'm going to get you

~to get a little closer to that microphone. I know you

want to talk to the‘jufy. We have troublé heariné when
he looks that way, so just don't too_mugh.

A. Okay.'

THE COURT: Thank you.

A. I went to a small school, a small éolleée,
north of Pittsburgh, City College. I graduated in '93.

Q. What madeIYOu decide to move to Charleston?

A, I worked in that small town that I grew up in
for ébout a year. And I decided -- the Pittsburgh area
is very,_very cloudy, so I‘decided that I wanted to see
thé sun occasionally. So I lookéd at a ﬁap -— I looked
at aﬁ almanac, just to see where the sun came out even
in the winter, and found Charleston.

Q. Let's turn to when.you.moved to Charléston,
can you tell the jury more about your transition here,
where you moved to?

A. Sure.

Q. And about tﬁe time frame? .

A. I moved here. I didn't have a job. I had --

I didn't know anybody, just my dad and I packed up the:
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UHaul, and he moved me down.here. I got a job quickly
at Healthsource, latef Blackbaud. |

Q. And where were you living at that time in
Charleston?

A. Run-A-Way Bay is where I initially started at.
But after I was at‘Blackbaud for a‘while, and I knew
this Qas the area I Qénted<£o stayAin, I decided to
build a house, éo I built a house in Dunes West.

Q. And how long were YOu in Dunes West?

A. Approximately two years;

Q. Why did you léaVe Dunes West?

A. The traffic started to get'worse. " It's on 41,
just —-—- that was basically the reason.

Q. Where did you go ;ftef Dunes.West?

A. I'On. I was dog sitting for a friend of mine,
a big yellow-lab,land they lived in I'On. And so for a
couple of weekends, I spent the weekend thefe and just
really fell in love with the idea of the vision of

I'On. So from watching their dog is how I was sold.

N

Q. WwWill ybu please tell us step by step ybur

_efforts in looking further into the I'On neighborhood?

A. Sure. I went into the I'On sales office,
which had just opened on I'On Square. It's a beautiful
office. You walk in, very plush, had a picture of

Jacob Bond I'On, an oil painting of him. It had




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

RECORD ON APPEAL 955
519

B . WALBECK -~ DIRECT BY.MS. LYNN

pictures of the builders and the builders guild. And I.
picked up a brochure. They had a bunch of marketing
things. So I picked up a brochure packet and took that
home and looked at it. Once I reviewed that, I thought
this looks pretty good,\sb I called the I'On Realty
office, made an appointment with a sales person.

Sb I met with Bill Orange, who is a real estate -
ageﬁt with I'On Realty. “I'0On Realty is ownéd by.the
I'On Company. "I'On Realty was selling -— I'm sorry --
I'On Compény was selling ‘the lots through I'On Reélty,
and Bill Orange was representing I'On Realty.

Q. What happened at this appointﬁent with Mr .
Orange?

A. We went and looked at lots. And at that time,
the road -- there was not much infrastructure. And I
remember he had a brand new Ford truck and I felt very

badly, we were going on dirt roads and was getting his

new Ford truck dirty, but he was okay with that.

We got to the end of the road -- where the road
terminated, so you got out of the truck and - just walked

around, looking at lots. I don't recall how many were

for sale at the time, maybe 10, but we looked at the

different lots.
There was one in particular that I liked. It

caught my attention. Across the street from it was
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wetlands, so I knew that nobody could build directly
across from me. But what really caught my attention
was Mr. Orange told me -- or I.was under the
impression, directly ardund the corner from my house,
there would be deep water accéss. There would be a
boat ramp, a community dock, and what Mr. Orange
deséribed as a building with the deepe;tAporéhes in the
lowcouhtry. And it was very vivid, the deepest‘porches
in the lowcountry. And he said that I could, at any
time, go sit on the rocking_chéirs on these deepest
porches in the lowcountry, and overlook the marsh. I
could go in the morning, ihvthe evening, but right
around the corner f4 ;ight around/Fhe bend from my
house would be these amenities. |

Q. And where exactly is right around the bend
from your hbuse?

A. It's where CV-6 1is located,;Creekside Park

community dock.

Q. And where is your house located?
A. I'm on North Shelmore, which is right around
the bend.

Q. And what phase of I'On?
A. Phasé'II, as the Creekside Park and community
dock.

Q. It also referenced marketing materials that




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RECORD ON APPEAL 957
521

B . WALBECK -- DIRECT BY MS. LYNN

you picked up from the sales office, can you please
elaborate on the specific marketing materials you
received?

A. . Sure. Besides the neat folder, there was a
map and it showed -~ it was very colorful. I do
remembe£ that. And it showed the lakes and showed, T
believe, parts of ﬁhaée I and phase II. But in the
ﬁppér right hand cbfner, it had a representation of a
building on that civic lot -- civic lot six, along with
tﬂe community dock and the boat ramp.

Q. And based upon your conversations with I'On
Realty reéresentatives and this.marketing material,
what was your understanding as to the transfer of
communityiamenities? |

A. That these would be‘owned by the homeowners.
These were homeowners' property; on civic land, would
be for the homeowners.

Q. And based upon your conversation with I'On
Realty representatives and these marketing materials,
what was your undersfanding és to deep water usage?

A. That we would haye a bocat ramp right there,
deep water -~ you could launch your boat. And deep
water is huge. It's important to me to just be abie to
launch a boat right around the corner. from my house.

Q. And where was this deep water located?
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A. On CV-6, near the Creekside Park community
dock.
Q. And at this‘time, were you ever informed.that

there were several community docks planhed?

A. DNo, I was not. )

Q. After deciding to buy a lot in I'On, will you
pléase tell the jury what happened next?

AL I met with.Mr.'Orangé. He gave me a copy of

the 1998 Property Report. I signed for it and he

signed for it. I reviewed the Property Report. I
relied on the Prdperty_Report. I then executed a
purchase contract. I put my -- I think it was five

pefcent down, executed a purchase contract, where I
signed and Mr. Orange signed.

Q. Let's turn to the purchase contract. When did

. you enter into your purchase contract?

A. It was in November of 1999.

Q. And will you describe the purchase cdntract,
generally, for the jury?

A. Sﬁre. It was juSt a standard purchase
contract for real estate. Howe&er, this purchase
contract showed specifically ﬁhe amenities that were to
be in I'On. And it referenéed my purchase contract --
referenced the 1999 Property Report. And the amenities

chart' in the purchase contract were very similar to
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that of what's -- in the Property Report, and it listed
Creekside Park community dock.

Q. When you entered into your purchase contract,
were you ablé to negotiate your purchase price?

A. No, ma'am.

Q. When you entered into your purchasé contract,

what was your .understanding as to the ownership of the
Creekside Park and community dock? |

A.: That the homeowners would own the Creekside
Park and community dock, as referenced in the ?roperty
Report, free and clear of a;l encumbrances, so it wopld
be owned by the homeowners aésociation.

Q. After executing the purchase contract, what
happened next? |

A. We set a closing date.

Q. Were you pro&ided any information between the
time you execufed‘the purchase contract and the closing
date, that changed the way you :ead and understood the
Property Report?

A. No. I was relying on that Property Report.

Q. vLet's turn to after you closed on your lot,
can you please tell us a little bit more about
transitioning into the neighborhood and moving in?

A. Sure. 'i moved in in -- I believe it was April

2001. It took a while to build a house. But I was
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able to use the amenities. I like to walk, especially

on the weekends when I have more time, so I was able to

‘walk down to the Creek Club, fish off the community

dock, Jjust enjoy the amenities.

Q. Dﬁring the first few years you were ih the
neighborhbod, what was your understanding as té the
éﬁnership of the'Creekside Park and community dpck?

A. Nothing had changed, that my Property Report
was accurate. The homeoWnefé were to own the Creekside
Park énd'community dock just as promised.

Q. When, if ever, did your understanding change?

A. March 2009.

Q. What happened in 20097

A. . The homeowners called a —— or the homeowners
board called a meeting, because there was a lot of talk
about the Creek Club being sold. And I pogldn't fathom
how can something that we own be sold. The Grahams
were'Selling something that we owned to_é third party,
and I.could not process that. So I'weht to the meeting
to hear what was being said. |

Q. Do yoﬁ believe the sale to be contrary to what
was repfesented fo you?

A. Absolutely. Absolutely.

0. And in your purchase contract and Property

Report?
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A. Absolutely.

Q. How would your decision have changed to
purchase your lot héd you known that that was going to
happen? |

A. I would have'paid a lot less for my lot. I
may not have even purchased there;

Q. How much less would’you have paid for'your
lot?

A. Approximately $50,050l

Q. After learning of the sale, what happened
next?

A. There were some homéowners that were
challenging the use of the Creek Club, whether or not
it was civic or cémmercial. I supported them. But.I
wrote a letter to Mr. Vinée Graham, and told him that
he needed to convey what was promised in the 1998
Property Reporf, to give those to the homeowners
Assembly as promised free and clear of all
encumbrances.

Q. Did Mr. Graham respond?

A. He did. And i,Was insulted in his response.
He élaimed that the community dock was already
conveyed. He claim that Creekside Park had already
been conveyed. However, what had been conveyed was a

crabbing dock on a tidal creek where, at low tide ‘as
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you saw in the pictures, you can't access anything. It
was a crabbing dock. Mr. Graham thought I would
believe that was the community dock. He thought -- or

he said that the Creekside;Park was actually a linear
park,‘a’graVel linear park. And I just thought "does
this guy think I'm that étupid".

Q. Why is what Mr.‘GrahamIWas referring to not
what‘you beliéﬁed to be the Creekside Pafk and

community éock?

A. It's not on the creek. The community dock

is —— as I mentionéd, is on a tidal creek. It's a
crabbing dock. It's not what Mr. Orange’represented

either . .as being right around the bend from my house.

Q.  Are you aware of any gang problems in I'On?
A. Excuse me?

Q. Are you aware of any gang problems in I'On?
A. No.

AQ. Are you a‘part of what Mr. Duffy refers to the
Free Civic Lot Gang?

A. No. ‘ |

Q. Have you, in any way, schemed or manufactured
the claims that are being asserted today?

A. No.

Q. Can you get Plaintiff's Exhibit No. 1 on the

screen please —-- Plaintiff's Exhibit No. 1, the 1998
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Property Report, which has already been stipulated into
evidence; you recognize this, correct?

‘A. I do.

Q. Is this the 1?98 Property .Report you read
prior to entering into your pUrchase contract?

A. Yes. This»thing that says in huge'letters,
"read this Property Report before signing anything”.

Q. - Let's turn to page 21, the'recreational
facilities chart.

A. Okay.

Q. Aﬁd what wés your undefsfanding as to the
Creekside Park and commﬁnity dock 'listed in this chart?

A, They were to be conveyed in phase II. My lot
was in phase II, and thesé amenities were also in phase
II, Creekside Park éommunity dock.

Q. And turning to page 22, the paragraph entitled
"Use and Transfer of Facilities"; what was your
understanding of those two paragraphs?

A. Mind if I read this’out loud?

Q. Go ahéad.

A. "The recreational facilities.listed in the
chart above shall, upon completion of ‘construction, be
conveyed to the i'On Assembly by quit claim deed free
and clear of all monetary liens and encumbrances at no

cost to the I'On Assembly or members."
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Q. Do you believe the language used in these two
paragraphs to be_detailed and specific?

A. Absolutely.

Q. When you purcha$ed‘your lot, what facts, if
any, were you provided that would have led you to
believe that the developers were not going to abide by
what's .in that Property Report?

A Absolutely none. However,-they-did_write to
mé several-times and nevef mentioned that anythiné héd
changed;

Q. And, Brad, we are now going look at
Plaintiff's Ekhibit.2, which has also been stipulated

into evidence; do you recognize this?

A.\‘I do.
Q. Is this your purchase contract?:
AL It is.

AQ. ~And what's the amount listed in paragraph two
for_your purchase price?

A. $61,500.

Q. And we'are goinglto‘turn to the signatdre page

on page six, would you elaborate for the jury the

execution procesi involved in this purchase contract?

A. Sure. I executed the contract by signing it.
Bill Orange signed it. The agenﬁ for I'On Realty and

Joseph Barnes signed it there at the bottom.
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Q. Who is Joseph Barnes?

A. He was the general manager of the I'On Company
at that time. | |

Q. And let's turn to'paragraph 10 on page four,
and the éhart below it. "Is this what you were
referring to earlier in cbnnection with the chart that“

mirrored the chart that you saw in the 1998 Property

Report?
AL Yes.
Q. And what is your understanding of this

paragraph and the chart?

A. That these’are the amenities thqt were to be
built énd conveyed to the homeoﬁners Assembly.

Q. And what facts, if any, when you entered this
purchase contract, Were ever provided.to you that woﬁld
have led you to believe that the developers“didn'ﬁ
intend to abide by that paragraph and that chart?

A. Nothing was ever provided to me that would
contradict‘what was provided to me in those charts.

Q. If you could get exhibit 167, this also has
been stipulated into evidenée, 167. This is é
collection of three letters, I believe, that you just
referenced that you received between £he purchase and
after the closing of your lot; do you recognize these?

A. I do.
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Q. Would you please describe these three letters
to the jury?

A. This first letter is from a sales assistant
and it's stating that enclosed is a copy of my ratified
contracf, that I'11 note that there was no referencé of
anythihg being changed in my contract. They wére |
writihg to ﬁe, but they didn't‘say énything héd
changed.
| 0. What was the:daté of this letter?

A. December 7, 1999.

Q. And what was the date.of your pﬁrchase
contract?

A It was_Novembér 1999, November 27th, I
believe.

Q. A.month after?

A. Yes. It waé after, yes.

Q. How aboﬁt this letter, Brad, would you please
describe this letter to the jury?~

A. This letter is dated Jaﬁuary'loth of ZOOO.
It's to me from Jqseph Barnes, wh5 is the géneral
manager. The second paragraph, he specifically states
"i encourage you to rely on the expertise and guidance
of Bill“. And that would be Bill>Orange, the I'On real

estate agent} rely on the expertise and guidance of

Bill.
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Q. And this letter is dated?
A. January 10, 2000.
Q. And Joe Bafnes also signed your purchase
contract?
A. Purchase contract, correct. And there's no

mention of anything changing.

Q.v We'll go fo the next letter. Please-describé
this letter to the jury, Brad.

A. This letter is dated July 25th of 2000. It's
to me from Chris Anderson, who I believe was in
marketing. And it's -- I believe it's asking me to
complete a survey. However, this w&uld be the third
time that they wrote to me and never told me that any
changes had been made to the Property Report{

Q. Brian, can we go to Plaintiff's Exhibit 71,
which is élso stipulated into evidence, is this the
letter that you referenced earlier regarding Mr.
Graham?

A. Yes. It's dafed Augusﬁ 13, 2009, where I told

Mr.. Graham that I relied on the Property Report and

that he needed to convey what was promised.

Q. And what was promised? .
A. Community dock, Creekside Park.
Q. Now, go to Plaintiff's Exhibit 72, which has

also been stipulated into evidence, is this Mr.
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Graham's response back to you?

A. It is. It states September 10, 2009, and as I
mentioned, he's -- hé's telling me that these things
have already been conveyed. - The\érabbing dock 1is the
community dock, and the gravel park way -- gravel
pathway is Creekside Pérk, tﬁe linear pathwayﬂ

| Q. And what is yoﬁr belief as ﬁo what the
Creekside Park and community dock are?

A. They can onl?vbe on civic lof.six, righ£
around the bend from my house, Creekside Park, .
community dock,‘just as Mr. Orange mentioned.

Q. Can we have Plaintiff's Exhibit 145.on the
screén, please. Can you zoom in on the uppér right
hand corner. Brad, will you please show the jury where
your lot is-approximately?

A.v-Right here. Creekside Park community dock 1is
way up at the top.

Q. Can you repeat that a little bit louder, Brad?

A. Suré. I'm here, right.around the bend}
Creekside Park community dock down here.

0. And how did the sale of that area affect you?

A. I began fo be closed off from the boat ramp,
community dock, Créekside Park. There were times I
wouldrgo aown and it would be closed. It would just be

closed for whatever reason, could be a wedding, some
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kind of event, it would be closed. What was promised
to me was closed. )

Q. So you.would’bé_familiér‘with tﬁe dock closure.
signs?

A. Yés.

Q. At those times?'

A. Right.

Q. Brad, I'm going to hand you what's been marked
for identificatioﬁ as Plaintiff's Exhibit 75. Thié{
is -- this is a collection of photos; do you recognize
these? |

A. I do.

Q. What are they?

A. These are photos that —; of some obnoxious
signs that were put on the property to keep us
homeowners from accessing.the property. |

Q. Did you take these photos?

A. I took those photos, yes.

Q. Do you recall where and when_you took these
photos?

A. It probqply would have beeﬁ in 2011 after the
initial sale to the privaté, for profit enterprise
began to get, as I mentioned,‘blocked. |

Q. Does Plaintiff's Exhibit 75 faifly and

aCcurately depict those closure signs on the day you




10

11
12
13
14

15

16

17
18
19
20
21
22
23

24

25

RECORD ON APPEAL 970
534

B . WALBECK -- DIRECT- BY MS. LYNN

took those photos?

A. Yes. You can see the first one --

MS. LYNN: Plaintiffs would like to move exhibit
75 into evidence.

"MR. DUFFY: Without objectioh.

THE COURT: Plaintiff's 75 is admitted without
objecﬁion. ‘ |

(Plaintiff's Exhibit No. 75 admitted into

evidence.)

BY MS. LYNN:'

Q. Okay. -B;ad, wouid you please proceed with
describing these photos to the jury? |

A. Sure. This one is quite jérring) saying that
the pathways will be closed, no exceptions. .These are
what I thouéht were our pathways, and now some third
party entity is closing our pathways‘on_thé -— on the
Hobcaw River -- Hobcaw Cfeek.

Q. And let's look at the third photo in that
collection, would you please describe that to the jury?

A. Sure. It's a "stay off the grass"; And this
is supposed to be our park, but don't walk on the
grass. |

Q. And what does thé first line say?

A. "While this property is privately bwhedf -—

and this was, again, something that had been promised
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to us.

Q. And what about the last photo?

A. This phota is right at the beginning of the
commun;ty dock, so you are stopped' from going out on
the community dock. This sign -- I'Ve seen this sign
have‘four dates on it, and will show when it's closed.
But as I'm walking my dog, Hoggs, down at the aock'énd
get to this sign, and it's telling me it's going to be
closed at certain times.

Q. Brad, wiil you elaborate on what you
experiehced when.these closures occur?

A. Sure. It's certainly an inconvenience. As I
mentioned, I do like to walk my dog, Hoggs. And if we
walk down that way, there's a wedding in prbgress, wé
can't continue along or through a park that was

supposed to be granted to us.

Q. Have you observed traffic concerns?

A. Absolutely. I live on North Shelmore .—- so
this has become a premiere wedding eVeﬁt location. I
live on North Shelmore as I showed. " So if there are

thfee or four weddings in a weekend, that means there
are a couple bundred cars per wedding; This is a
residential street.

I -- my bedroom, my living room are very close

to the street on North Shelmore, so I have hundreds . of
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cars per weekend going back and forth. The -- imagine

the Carolina party bus going past your house, a couple

of times —-- or trolleys, this is a residential street.

Trolleys going back and forth on your street,.

One eveﬁing, it was after 11 p.m, I heard a hugei
noise coming down the roea. ‘And I jumped out of bed to
see an 18 wheeler Sysco food truck ;— 18 wheeler,
residential neighborhood, was clipping off b:ahches-as
he was coming down, to make a.deli;efy te this
cemmercial entity at the end of the street. I've
certainly been incon?enienced.

Q. Brad, what is the amount of compensation you
are seeking on behalf of the Assembly?

A. The same amount that Lea Ann mentioned.

0. And how about you individually?

A. $SQ,OOO as is -- an amount I probably would
have paid less had I known that I was geing to be not
granted Creekside éark community dock as promised in my
1998 Property Report, and as mentioned in my executed
contract. |

MS. LYNN: Thank you.

THE COURT: Cross—examination.

- MR. DUFFY; Thank you Your Hoﬁor.
CROSS EXAMINATION BY MR. DUFFY:

Q. Hello, Mr. Walbeck.
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A. Good‘affernoon.

Q. All right. ©Now, you mentioned that the thing
that really struck you when(you were talking with Mr.
Orange 1s how important it was to have -- to be able to
laﬁnch your boat down at:the ramp, right?

A. To launch a boatﬁ yes.

0. Right. Just to be clear, you»don;t have a
boat and you've‘neQer donefghat; is that right?

A. I do not own a boat. But it is my intention
to have one~when I retire. I'm saving for a‘boat,'sd I
will hqve a boat.

Q. Okay. But --

A, And I have launched -- friends have launched
from that boat ramp.

Q. Well, that would have been recent then, more

‘recent than your deposition that your friends have

launched, so that would have beén sometime perhaps when
Mr. Russo owned CV-6; is that right?

A. I can't give you the exact dates of when I
wént out on the boat.

Q. Okay. Now, you are talking about having --
you would haVe paid $50,0000 less at the time --

A Had I even bought, vyes.

Q. Had you even bought?

A. Correct.
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Q. But —-— right. And you've told me before,
you're not going to swear that you wouldn't have
bought?

A. Right.

Q. Okay. And you purchased your lot for $61,500;
is that right?

A. That's correct.

Q. And .this wés at a time when there was no
negotiation of price; take>it or leave 1it?

Al Correct.

Ql And you would ‘have paid $11,500 and that's it?

A. Two years ago, my house at Dunes West, I paid
$10,000. It was‘appraised at $10,000 for a lot, at
Dunes West with deep water access.

Q. Okay. Are you telling me —-- just answer the
question -- that $11,500 is all you would have been
willing to pay 1if ydu knew that you were going to get
the Marshwalk instead of the park that you are
conteﬂding, and;that the community dock wouldAhave the
access that's there, that ownership?

A. If I would have even purchased there.

Q. Okay. Now, the Property Report, the four
words everybody has‘heard a lot about -- you would
concede to me that you looked at other dﬁcuments‘to

determine what the Creekside Park -and community dock
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are in the Property Reporf; is that right?

A. You ﬁean after?

Q. Well, I asked you —-- I've asked you what it
means and you've told me. And I asked you, how you
found that out. And my point is, you feferred to other
documents to do that, correct?

A. That's correct.

Q. Now, that includes: the Impact'Asséssment; is

that right?
A. That is correct.

Q. Which you didn't see until 2009; is that

A, 'That's_probably about when, yes.

é. Right around the timé of the zoning challenge;.
is that right? |

A. It could be.

0. February, 20097

Al I can't give the exact month, but...

Q. TWould you dispute that that's what you told me
beforé? | |

A. No. No. No. Absolutely not.

Q. All right. Just to keep it moving.

A. Sure.

Q. And that permit paid -- for the designation of

HOA was even later -- you saw that even later, that --
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the Impact Assessﬁent; is that right?‘
A. It could have beenkaround that same time. It
was more to!prove that I had been hoodwinked.
Q. Okay. But when you are defining what it-ié,l

that four words, and then you go and look at other
documents to describe what they are?.

A. Right.

Q. ékéy. Now, you are talking abbuﬁ what Mr.
Orange.was telling you, aﬁd that they were going to be
the deepesttporcheé on the clubnqgse -

A. Those>were his_exact words, yes.

Q0. And did they build that building?

A. Yes.

Q. And was it there, right where Mr. Ofange said
it was going to be?

A. It was.

Q. And Mr. Orange never told you, yoﬁ were going

to own it, did he?

A. He never said we weren't going to own it. He
sure painted a great picture of it and it was built on
Creekside Park. |

Q. Do you cohténd that therevwas a promise to
build and convey the Creek Club free of charge to the
homeowners associatioh? |

A. There was a promise to build Creekside Park,
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the community dock. A building was built upon that
land that was promised_to us.

Q. And, now, that building was in the maps that
you said Mr.'Orange gave to you; 1is that right?

A. <It was depicted.

Q. On a civic ldt parcel; ié that right?

A. Correct.

Q. So you knew when you bought, that that was a
civic parcel?

4 A. Yes.

0. And you uhderstand there aré other civic lots
in I'On; is that right?

A. Sure. I don't believe there were any that

were referenced in the Property Report. .

Q. Was this one referenced in the Property
Report?

A. This civic lot?

Q. Yeah. -

A. Creekside Park and community dock, yes.

Q. Was civic lot, or civic lot six, or a map or

anything in your Property Report>that shows you
Creekside Park as civic lot six? |

A. No, but_it mentions Creekside Park community‘
dock.

Q. Right. Okay. Now, what is the -- you don't
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know, yourself, whether the staging dock, and the boat
ramp, and the parking lot by Creek Club, is part of the
community dock promised, or the Creekside Park
promised; 1is that right?

A. 1It's one big parcel)

Q. So, really, they are the same things that are
being promiséd, the cdmmunity dock and the Creekside
Park?

A. No, there are two separate things listed in
the Property Report and my contraét.

Q} And I'd aéked —— I've_asked you, do.you
believe the boat ramp is part of thé Creeksidé Park, or
is it part of the community dock; and you ﬁold me you
don'ﬁ know. .

" A. I believe it could bé either.

Q. Okay;

A. But it's one big parcel.

Q. One big civic lot, right. -Now, you mentioned
you didn't know until 2009, where you contend the
commuﬁity dock and Creeksidé‘Park are; -that those
weren't going to be conVeyéd to the homeowners
association?i

A. “That 1is correct.

Q. ‘Now, what's yéur understanding of the

obligation in the Property Repért, what does the
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completion of construction reference mean to you? 1Is
that when -- those facilities are complete, or does it
mean when the builders finish building everything in
I'On?

“A. It could be eithér one.

Q. Did you have.an understanding of what it was
when you bought? |

A. I can't say what I understood back then.

Q. So, you weren't‘sure whether those were going
to be conveyed to you or not?

A. Well, it's common for developers to hold on to
an amenity, such as thét,.to use it to sell more lots,
so the developer wants to keep that looking nice.

Q. Do you aéree with me that the homeowners
association was paying annually -- or I don't know if
they did it more thén annually, Eut it's reflected on é
budget that the homeowners association was paying for a
Creek Club rental fee and a Creek Club dock usage fee?

A. I have since learned that, hence the sale.

Q. Right. And do you dispute that those were
mailed to you every year before the homeowners annual
meeting?

A. In a packet with probably about five or six

pages of expenses, small lines, Excel spread sheet.

No, I would not dispute that.
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Q0. Now, you were familiar with some of the
entries on there, with landscaping and maintenance and
thét type of thing; you had seen those before, right?

| A. I would imagine. I didn't question;
everything.

Q. Right. so, ybu looked at them is my point?

A. I glanced at them.. I wouldn't say I looked at
them or anélyzed them —-= |

Q. I mean, you certainly could have -- I'm sorry,

‘T didn't mean to interrupt you.

A. Go ahead.
Q. You certainly could have seen what was right
there in front of you, that the homeowners association

was paying rent for the Creek Club?'

A. And read it in a five page document, right,
Excel document, I could have -- I could have seen that,
ves. )

Q. Well,'you attended the homeowners' annual

meetings in 2004, '5, '6 and '7, didn't you?

A. Right.. And nobody ever mentioned that we
didn't own 1it.

Q. Well, was the budget approved at the
hbmeownérs' annual meéting?

A. I don't believe so.

Q. Was it --
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A. I didn't vote on the budget that's approved.'

Q. Was it submitted as the budget for the next
year?

A. I can't say.

Q. It's part of the package to be discussedvand
presented at the homeowners' annual meeting -—

A. Which wé didn't go‘line‘by'line on a five page
doéument.

Q. Please just answer my question. ‘As part of a
package of what's going to be presented at the annuél
meeting; 1is that fair? |

A. Yes.

Q. Thank you. Now, you saw my discussion with

Ms. Adkins about the verification of the complaint?

A. Yes.

Q. vYou verified the complaint as well, haven't
you?

A. Yes.

Q. Okay. And you also made the same
representations about the original report being
provided to people well beyond the 2001 timeframe; is
that right?

A. There are actually two people on the
complaint, me and Lea Ann, so...

Q. Well, you verified the complaint; right?
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A. Well, yes. Yes.

Q; And you didn't know anybody other than Ms.
Aakins teiling youlthat she had gotten it in 2003; you
didn't know anybody else?

A. . And Tim Eble.

Q. Well, when did he bﬁy?

A. He bought in -- I don't remember when he

bought} but he relied upon that.

0. I know y'all like Mr. Eble, but what I want to

talk about is people after -- all right. You
understand the Property Report was amended, correct?

A. It was -- if I can just answer that. The

Property Report was amended less than seven days after

I closed. I closed with a '98 Property Report.  Less
than seven days later, it was amended, stuff was taken
out and I was never told. ‘Cohtinue. |

Q. Why, thaﬁk YOu. The Property Repqrt that you
contend took things away -- do you understand --

A. I don't contend it. It did.

THE COURT: :All.right, sir. You need to let him
finish his question. |

THE WITNESS: Ifm sorry. I apologize.

THE COURT: Because-she only can only type one

person talking at a time.
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THE WITNESS: I apologize. I apologize.

BY MR. DUFFY: |

Q. Mr . Walbeck,.you're aware that the Property
Report was émended, which was my first quéstibn, right?

A. Yes.

Q. And you're not aware of anyone, other than Ms.
Adkins, who will declare that they received the
Qriginal Property Report after 2000 -— the end of 2001;
is that right? |

A. I can't think of anybody right off the top of

my head.

Q. Right. And you.didn't knqw anybody at the
time that YOu swore that that was true, did you?

A. I can't say that I did or didn't.

Q. "'Okay. Mr. Walbeck, you went to the BOZA,
Board of Zoning Appeals appeal related to the use of
the Creek Club facility?

A. I did.

Q. And who did you sit next to?

A. ©Oh, I do not recall who I sat next to.

Q. Well, you testified you sat next to Lea Ann
Adkins.
A. It could very well be, but I didn't -- I

didn't go with Ms. Adkins. I drove there myself, I'm

sure, and left myself. I didn't go‘with anyone.
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THE COURT: All right. The questién was, who did
you sit next to, correct?

MR. DUFfY: And then I said, did you sif next to
Ms. Adkins.

“ "THE COURT: You need to just answer the gquestion
that he asks you; Okay? |

THE WITNESS: Sorry; I épologize.

BY MR. DUFFY:

Q. You sat next to Ms.:Adkins; is that fair?

A. It's possible.

Q. .i'll leave it aﬁlthat. Lea Ann, pleése pull
up Defendantfs Exhiﬁit"l31,_ Do YOQ prefer the screen
or hard copy?

A. That is fine.

Q.- Okay. Do.you see at the top there, these are
I1'0On Assembly Board of Trustees Meeting Minutes of
October 30, 20087 |

A. Yes.

Q. Okay. .Do you recall that is right about the

time of the community learning that the Creek Club and

'CV-6 were going to be sold?

A. I don't know. It's —-- we heard that it was
going to be sold and not going to be sold and --
Q. Please look at where it says "Creek Club" and

highlight that first paragraph. Okay. Mr. Walbeck, do
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you see here that they are compiling a community's
input on the sale of Creek Club?

A.. Yes.

Q. Okay. Well, if you just look down with me,
Mr. Walbeck, a few paragraphs; do you see Catherine

A. Yes.

Q. And below that, you-éee LeqvAnn Adkins spoke?.‘

A. Yes.

Q. Do you seé here that each of them is
addressing zoning concerns?
| A. fes.

Q. Okay. Turn to the next page, please.. Db you
see the paragraph towards the bottom, where it

indicates that you made some comments; do you see that?

A. I do.
Q. And it has zoning concerns; is that right?
A. Yes.

Q. So at the time when you testified earlier on
direct, that you wére so incredulous that they were
going to be selling the property that was promised to
you, when tﬁey're collécting community input at the
Assembly, Ms. Templeton, Ms. Adkins and you are just
talking about zoning concerns; is that right?

A. I'm sorry, would you say that again?
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fair?

Q.- All you mentioned is zoning concerns; is that

A. That's what the minutes reflect.

MR. DUFFY: Thank you. I don't_have_anything

further, Your Honor.

back

Call

name

THE COURT; Okay. Redirect?
MS.'LYNN; No further qﬁestion.

THE COURT : Okay. »Thank you. Sir,
to the table. Everybody okay? (No
your next Witness, please. . Give us
for the record. Cpme on up.

MR. EVANS: Julie Hussey.

THE COURT: All right. Ms. Hussey,

and we'll swear you in.

been

you may step
response.)

the witness'

have a seat

" JULFE HUSSEY, after having

duly sworn, testified as follows:-

THE CLERK: Please have a seat please. Please

state your nameé for the record, spelling your last.

" THE WITNESS: All right. My name, for the record,

is Ju

lie Cofer Hussey. My last name is H-u-s-s-e-y.
DIRECT EXAMINATION BY MR. EVANS; |

Q. Good afternoon, Ms. Hussey.

A. »Good afternoon.

Q. What do you do for a living?

A. I'm a mom. I've got two boys, eight and 11.
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I'm a wife. And I haye a small company called Civic
Communications, that connects the pﬁblic to community
projects, providing public information and outreach.

Q. Give us some examples of the types of clients
you work with?

A. Well, I've worked with about 10 different
developing projects, working on rezoning and their
planning like this project. I've also worked -- T did
the public information and outreach for the Cooper
River Bridge constructién, the demolition of the Ben
Sawyer Bridge, the Maybank Bridge; I-26 widening at
Remount. And right now, I'm working on the Navy Base
Intermodal Facility, working with the neighborhoods
here --

THE éOURT: Ms. Hussey, I'm going to ask you to
slow down just a tiny bit. She has to type down
everything that everybody says. You said the
Intermodal Facility?

THE WITNESS: Okay. The Navy Base Intermodal
Faéility.

THE COURT: Okay. Sorry for interrupting.

THE WITNESS: That's a tongue twister anywéy.

BY MR. EVANS:

Q. And do you need a drink of water or anything?

A. No, I think I'm good, but thank you.
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Q. Explain for the jury what type of information
or what type of service are you trying to provide to
the clients you work with and whomever is on the other
side?

A. Well, it's usually a variety of things. A lot

of it is helping them --.a lot of times people that .
are —-- like engineers or developers or builders are
used to speaking in their language, and they -- most of

us understand,  so paft of my job is to help that

language, to say, well, you know the public might
understand it better if you said it this way.

Now, I also keep up with who's paying attention

to a project. I've worked with the media before, for

the Cooper River Bridge and other bridges. 'I've —-
like, with the Navy base, I've got a list of like 662
people thét were keeping them informed about the
projects, that type of stuff.

Q. How did you get into that line of work?

A. Well, it's kind of interesting to be here
today, because actually it was ﬁhis project thaﬁ got me
into that kind of work. I was -- 1 was in real estate
a while ago, thié is like in fhe early '90s. And I
wasn't really very good at real estate, because I
didn't really . like being between the seller and the

buyer. I kind of wanted them just to-get\together -- I
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liked people getting together to_solve their problems.
And so I became real interested in this community and
this idea of this typé of development.

This development is a little bit interesting, a
little different from the other'development that we —-
that I saw as £ was grqwing up in Atlanté, where there
is a lot of -- and we all may be familiar with»it -—
it's kind of a hundred —- the $175,000 in this section;

200 to 400 in this section; 500s in this section; a

$1,000,000 here. The -- the big box shops are here,

everything is all spread out. This is the idea fhat
everything comes together, and you can walk from place
to place,.that a small house can.be next to a big
house. And that there are amenities and parks that
people can walk to. It's really based on a five minute

walk. And I really believed in that.

So I found out about it, and . as I learned -- as
I learned more, I went to take a course -- I heard
about Vince, because he really was -- I mean, like

everybody was talking about him, because he had done

' this development in Florida -- I'm sorry -- in

Beaufort, that was really popular.
And so I went to take a course from the planner,
who later became the planner of I'On. I met Tom Graham

there. I got to know them, was able to meet Vince,
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learn more about the project. A long story short, was
at the Sheret (ph) watching it happen. I'd been to the

training, so I kind of knew how the Communitvaas

supposed to be involved or had a sense of it, and

didn't feel like it was going well. So I said, "I
don't think is going'Qery well." Aﬁd he said, "How do
you knowf.' And I said, "I just know, becauée it's my
thing". And so from then on, I started doing Community
OQutreach and public information.

THE COURT:. All right, I'm going to interrupt‘and
I'm going to try not to interrupt again. Slow it down
justla tiny bit! The typing, I -know the jury 1is
getting it all, but -- |

BY MR. EVANS:

Q. Let's try to pull out a few things from that.

A. Okay.

Q.  You went to a Course that was presented by the
person that ultiﬁately did some of the design work?

A. Led the design, yeah. He preﬁty much was the
most celebrated figure who underston this project -- I
mean,'understood this type of development better than
anyone else! He started it.

Q. Now, he didn't specifically start I'On, he
started this type --

A. He started this type of development.
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Q. And you met Tom Graham?
A. I met Tom Graham there.
Q. And that'é how you met Vince Graham as well?
A. Yes. I knew of Vince, but then it gave me an
introduction to Vince.
Q. And I think you mentioned you knew of Vince?
A. Yes.
‘Q. From a successful neighbbrhood in Beaufbrt?

A. Yes, called New Point.

Q. Thank you. What did you start doing for the
developers in order to help with the project?

A. Well, I followed them around a little bit,
like a puppy dog. I just was -- I wanted to know
everything you could know about this type of project.
And -- and I was so excited to be a part of it, so I --
Vince actually -- I went down to go see his project

down there and learned about that. And then he came up

and invited me to -- we went kayaking, went back on

Hobcaw, and saw the property. Then I got invited to
the\Sheret, séll went to that. And‘then I just
folloWed around -- followed through itf

And then.after the planning, it had to go to
zoning, and I wanted to learn about that process. And
so I followed it, and was their friend, and supported

the project, and was excited about it. I spoke out
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about it in the -- at ﬁhe‘public meetings, signed my
name in. I was on the book before. It -- there was --
especially at the first one, it was a pretty mixed
group. There were a lot of people that were against
the project. They didn't like all the.density, and so
it didn't pass. I was there.

Then £here was about a year where we helped
strategized, I just helped as aMfriend, beiné_moral
supporﬁ. Tﬁen it went through planning and zoning

again. This time, again, I steppéd up, supported the

project, you know -- I was the champion of all my
friends. "Oh, this 1is great." "Oh, this 1is
developer's greed". "No, no, it's not greed. This

really is, this is the right thing to do. This is
really great."

Q. What wés so great about the type of
development they were trying to do?

A. Well, I jﬁst felt like it made a —-- it makes

communities where people can walk around, had a lot of

public access, a lot of community acéess. It's
really -- there's more density, but there's more --
because of that density, there's more parks. There's
more amenities. They're docks. There's this.

It doesn't —-- one of the promises -- one of the

things we talked about was the community -- people were




